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(CIVIL  RULINGS). 


Pagt. 


A. 


I^BATBMBNT. 

(l)  A  ryot  can  claim  —^  only  when  hit 
tenancy  has  diminished  in  value 
from  causes  beyond  his  control... 

(3)  A    nen-oecupancy    ryot    cannot 

claim ii  rent^n  ground  that 

similar  lands  rent  for  less  in  his 

neighbotirhood 

-^r-  of  portion  of  claim  cannot 

involve  rejeaion  of  whole 


(3) 


iSBirrBK. 
An  — 


holder's  plea  that  he  was 
not  in  possession  at  the  time  of 
his  tenant's  ejection  in  execution 
of  an  iX'Parte  decree,  did  not  re» 
lease  him  from  process  served  on 
tenants 


icCBSS,  RlOQT  OJ 

(a) 


'.SeiHighipflVay 


ICCRITIQII, 

(1)  In  4fi*<^-^  claim  plaintiff  must  es- 

tablish (acts  extinguishing  defen- 
dant's title  as  weH  as  creating  his 
«wn  right 

(2)  Where  a  $ale  of  riparian  lands  took 

pkiqp  without  any  reservation  of 

rightSt  *«y would  belong  to 

purchaser,  and  not  to  original 
owner :  a  decision  on  this  point 
was  a  finding  of  fact  from  which 
no  special  appeal  would  lie 

(3)  Where  one  party  is  in  possession 
of  alluvial under  a  Magis- 
trate's orcier,  the  onus  of  proof 
lies  on  the  other  party,  failiiig  to 
sustain  which  either  has  no  case... 

cavisiTioN  OP  Land  for  Public  Pur- 

FOSBS. 

In  proceedings  connected  with  the 

,  the  Judge's  business  is  to 

determine  the  value  of  ascertain- 
ed tntetysts,  and  not  to  try  ques- 
tions of  title 


••• 


ACTXL.0F1858.    S00  EM0(iHti9n  {7) 


89 


313 
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481 


73 


139 


390 


464 


320 


Pagi, 


Act  VIIL  OF  1859, 

(1)  Cause  of  action  in  — ,  s.  2,  not  to 

be  taken  in  its  literal  and  most 
restricted  sense 

(2)  Appointment  of  umpire  under , 

s.  316,  b  necessary  where  there 
are  two  or  more  arbitrators 

(3)  Admission  of   intervenor   under 

■     f  *•  73  ••• 

(4)  Qn  death  of  manager  appointed 

under   ,    s.    343,    a   Judge 

majT  direct  execution  to  proceed 
against  estate,  if  he  thinks  decree 
b  unlikely  to  be  satisfied  under 
such  management 

(5) ,  s.  73.  See  Cause  0/ Action  (3) 

(6) 1  s.  354.   See  /demand  (6)  and 

Appellate  Court  (6) 

(7) ,  s.  119.  Ex'Parte  Decree^  See 

Absentee, 

(8) ,  9*  303  And  s.  30^  SeeJuriS' 

diction  (o) 

(9)  — ,  s.  246.  Purchaser  to  prov^ 

purchase 

t(lo)  in  appHcatlon  under  — -,  s.  373, 

}udgment-debtor    must     satbfy 

Court  of  his  good  faith  ,.^ 

(11) ,s.  327.    See  Award  {4) 

(12) ,  s.  2.    Res  Adjudicata.    See 

Right  of  Way, 

(13)  — ,  s.  195.    See    Counter-claim. 

( 1 4)  — — ,  s.  354.    Remand  for  evidence 

onnew.issue 

(15)  '—I  s.  372.  See  Remand  (13) 
(16).— — ,s.  259,    See   Certified   Pur^ 

chaser* 
(17)  *— -|S.  346.    S^e  Attachment  (3) 

Act  X,  OF.  1859. 

(1) |S'  >c«  Exactions  not  recover- 
able in  Civil  Courts 

(2)  ——I  s*  77i  does  not  prevent  a  per- 
son having  a  right  to  any  land 
from  bringing  a  suit  for  declara* 
tipn  of  right  within  twdve years.., 

Act  XI.  OF  1859. 

(1)  A  person  who  has  occupied  land  for 
40  years  under  howUh  lease,  and 
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Page. 
Act  XI.  OP  iSsg—CContinuedJ. 

made  tanks,  gardens,  and  home- 
steadfis  protected  under  — ,  s.  37      60 

(2)  A  sale  under ,  s.  37,  for  arrears 

of  revenue  ...      86 

Act  Xiy.  OP  1859. 

(I)  Limitation  under — 

(3)  Limitation  under— 


•,s»  i.cl.  13..      37 
-«s.  I,  cl.  12..       84 


Act  XXI IL  op  i86r,  s.  27.   See  Declara" 

tory  Decree  (3) 

Act  VL  (B.  C.)  op  1862. 

— '-r^s*  JO.    See  Rate  (5)  and  Mea'^ 
surement. 

Act  XX.  of  1863.    See  Endowment     ...     542 

Act  XX.  OF  1866. 

X      A    decree  under ,  s.  53,  has  all 

the  effect  pf  a  decree  in  a  regular 
suit  under  Act  VIII.  of  1859    •••     322 

ActVIIUB.  C.)op  1869. 

(0  In  ja  suit  for  rent  not  exceeding  Rs. 
100,  dismissed  on  the  ground  that 
the  kabuliat  and  jumma-bundee 

papers  filed  were,  forged.      , 

s.  102,  precluded  further  appeal 
if  the  Lower  Appellate  Court  had 
enquired    into    and   decided  on 
'     genuineness  of  defendant's  pottah       14 

(2)  A  party,  who  has  been  in  occupa- 
tion of  land  without  payment  of 
rent,  is  not  entitled  to  protection  \ 

Under ,  s.  6  or  s.  22,  even  on 

ground  of  right  to  hold  rent-free..,      42 

(3) 1  s.  58.    See  Joint  Decree, 

(4)  —^1  s.  102,   See  Appeal  (4) 

(5)  • .s.  38.    See  Rent  {:^) 

(6)  —  refers   only    to  agricultural 


holdings,  and  not  to  land  in 
streets  of  a  town 

{)']  A -suit  for  rent  in  kind  is  cogni- 
zable under «- 

(8)- 

(9)  — 


%" 


(10) 


— ^,  s,  1 02.  See  Special  Appeal  ii^) 
-^— ,  s.  28.  Determination  of  rent. 

See  Rent  (5) 
— — ,  s.  29.    See  Enhancement  (7) 
— — merely     restored     to     Civil 
Courts  the  rent  jurisdiction  taken 
from  them  by  Act  X.  of  1859   ••. 

Act  VI.  of  1871.    See  yurisdivtion  (i x) 

Act  IX.  OP  1871. 

0) 1  s.  27.    See. Prescription  (i) 

(2)  ,Sch.  IL,  art.  10.    See  Pre- 

emption  (6) 

(3)  -,  art.  167.    See  Execution 

t4)  ""■~»  s.  20,  does  not  apply  to  part- 
nership accounts 

(5)  ^icl.  15.  Sch.  IL    See  Attach' 

ment. 


Act  X.  OF  1872. 
Award  under 
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140 


417 


145 


s.  530 
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Act  VL  op  1874. 

—  does  not  confer  a  right  of  ap- 
peal from  an  order  of  Judgeallow- 
ingan  appeal  to  the  Privy  Council 

ACTtONABLB  WrONO. 

It  is  not  an  —  to  dissuade  a  ten- 
ant from  paying  rent  which  can 
be  recovered  by  landlord  by  law«. 

Adjudicated  Issues. 

not  to  be  tried  again 

Adjustment  of  Accounts. 
(i)  See  Contract  (13) 
(2)  The  sale  of  an  estate  forarrears  not 

necessary    before  the under 

a  contract 
(2)  See 

Admission. 

(i)  See  Estoppel. 

(2)  An of  predecessor  in  title  in- 
operative against^ successor,  be* 
cause  of  collusion 

ADOPtlOt^. 

(i)  The  expression  of  a  deceased  pro- 
prietor's intention  in  a  document^ 
which  was  not  testamentary,  to 
adopt  an  heir,  did  not,  in  the  ab- 
sence of  the  necessary  formalities, 
amount  loan  — 

(2)lSuit  to  set  aside by  widow  in 

pursuance  of  authorization  from 
.J)er  late  husband 

(3)  The  relations  established  by  the 

ibriV/ima  form  of being  con- 
fined to  the  contracting  parties, 
and  not  extending  beyond  them 
on  either  side,  the  sons  of  a  man 
who  had  been  adopted  in  that  form 
could  not  set  aside  alienations  of 
self-acquired  property  which  were 
proved  to  have  been  made  for 
fegi t i  mate  p urposes  by  the  person 
who  had  adopted  him 
(4)  Authority  to  adopt,  Madras  Law  of« 
See  Privy  Council  Rulings  (12) 

Ad-Terrorbm. 

A  condition  in  a  kabuliat  that  neg- 
lect to  cultivate  would  involve 
forfeiture  of  tenure  is  not  a  mere 

clause,  because  selling  value 

of  tenure  is  affected  by  cultivation 

Advances.    See  Tea  Estate. 

Adverse  Possession.  See  Possession  (3), 
Damages  j(5),  and  Inheritance  (4) 

(1)  The  possession  of  a  dur-putneedar, 

who  pays  in  revenue  to  save  the 

estate,  is  an to  that  of  put- 

needar,  who,  if  he  desires  to  keep 
alive  his  titlcji  should  resist  dur- 
...     putneedar's  possession  as   soon 
as  he  becomes  aware  of  it 

(2)  See  Endovfmint  (3) 
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INDEX  (civil  rulings). 


Agrbbment.    See  Partnership  (i) 


Page. 


Alienation,    See  Adoption  (3)  and  En- 
dovtment  (3) 


Alluvion. 
Accretion  by 

•  • 

Amben. 

(I)  An 


See  Privy  Coun* 
cil  Rulings  (9) 


— 's  alteration  of  his  map 
being  merely  a  proceeding  on  pa- 
per, not  interrupting  actual  pos- 
session, does  not  amount  to  an  act 
of  ownership  by  either  party,  or 
affect  question  of  possession     ... 

(2)  Facts  to  be  found  in  — 's  report 

(3)  "Accuracy"  of 's  map  means 

accuracy  of  drawing  and  mea- 
surement, not  correctness  of 
boundaries,  &c.,  in  relation  to 
rights  of  parties 

(4)  's  demarcation  of  land.      See 
Execution  (14) 

Amendment  of  Plaint. 

The  Courts  can  allow  an  — 


Ancestral  Property. 

(i). Where  property  is  sold  as in 

execution  of  a  decree,  it  is  not 
open  to  judgment-debtor's  son  to 
sue  to  set  aside  sale  on  ground  that 
property  was  acquired  by  him  and 
not  liable  for  his  father's  debts... 

(2)  See  Joint  Family  (2)  and  Parti' 
Hon  (5) 

(3)  Before  judgment-debtors  can  be 
exempt  from  decree-holder's  claim 
on  the  ground  that  they  have 
received  little  from  — ,  or  that 
what  they  have  received  has  gone 
to  meet  ancestral  debts,  they  must 
file  and  prove  an  inventory  of  es- 
tate descended  to  them .  Onus  of 
proof  lies  on  judgment-debtor,  on 
failure  to  sustain  which  presump- 
tion arises  in  favour  of  decree- 
holder 

A  son's  inchoate  interest 


(4) 


m 


' 


which  will  ripen  on  father's  death, 
is  not  separate  from  the  father's 
interest  or  free  from  liens  on  it    ... 
(5)  Under  Mitakshara  law,  minor  sons 
can  proceed  through  their  mother 
for  a  declaration  of  their  right  in 
,  and  partition  in  such  a  case 
may  be  ordered  against  the  will 
of  the  father  without  taking  pro- 
perty out  of  his  hands 

•  •  • 

ppbal. 
(l)  See  Privy  Council  Rulings  (1) 
(3)  Objection  not  taken  in  grounds  of 

not  to  be  entertained  in 

hearing  — 


65 
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224 
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495 


Page* 
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(3)  Erroneous  admission  of  unstamped 

document  by  lower  Court,  not  a 
ground  of—  ...       80 

(4)  No  — —  lies  to  the  High  Court  in 

a  suit  for  rent  valued  at  less 
than  Rs.  100,  if  judgment  of  lower 
Court  determines  no  question  of 
title  in  the  land  as  between  the 
parties  ...     103 

(5)  From  an  order  passed  by  a  Judge 

under  Regulation  VIII.  of  1819, 

s.  6,  there  is  no  to  High 

Court  ...     223 

(6)  There  is  no         ■  from  an  order  of 

a  Judge  granting  a  certificate 
that  the  subject-matter  of  a  suit  is 
of  the  value  of  Rs.  10,000,  thus 
allowing  an  —  to  Privy  Coun- 
cil ...     529 

Appearance.    See  Party  (17) 

Appellate  Court. 

(i)  An cannot  find  for  defendant 

on  a  title  not  set  up  ...       il 

(2)  Where  case  turns  on  weight  of  evi- 

dence, —  not  bound  to  give 
reasons  for  agreeing  with  lower 
Court  on  question  of  fact  ...       12 

(3)  See  Intervenor  ...       29 

(4)  Character  of ...      30 

(5)  ""—"1  on  finding  all  the  necessary 

evidence  in  a  case  not  taken,  may 
either  require  such  evidence  to  be 
taken  or  take  it  itself,  but  should 
decide  case  itself  and  not  remand 
it  for  re-trial  ...       35 

(6)  An——,  not  finding  any  evidence 

on  issue  which  it  considers  neces- 
sary, may  remand  case  for  re-trial 
on  that  new  issue  ...       47 

(7)  Duty  of   Lower  where  an 

issue  surprises  defendant  ...      99 

(8)  Where  a  case  is  decided  by  first 

Court  on  two  of  three  issues, 

should  not  remand  the  case  for 
trial  on  the  third,  but  try  it  itself 

on  the  evidence  ...     131 

(9) must  not,  on  defective  evi- 
dence and  conjectural  grounds, 
disturb  a  decision  on  the  merits 
by  a  lower  Court  ...     397 

Arbitration. 

A  judgment  based  on  any  compro- 
mise come  to  in  course  of 

proceedings,  is  binding  on  parties 
to  the  compromise  ...     37^ 

See  Award, 

Arrears  of  Rent. 

(i)  See  Ejectment  (8)  and  Enhancement 

(5) 
(2)  — —  with  damages.     See  Damages, 


(3)  See  Special  Appeal  (18) 
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vi 


INDtX   (civil  rulings). 


Arrears  op  RRKT-^CContinuedJ, 

(4)  Where  there  is  an  agreement  to 
pay  rent  in  kind,  a  suit  for  money- 
value  of  produce  at  the  time  when 
it  was  due  will  lie  as  a  suit  for 

(5)  See  Service  Tenure  (2) 

(6)  The  intention  of  Act  VIII.  (B.C.) 

of  1 869,  s.  29,  is  that  a  suit  for 

at  enhanced  rates  should  not  be 
delayed  beyond  the  third  month 
after  the  year  for  which  enhance- 
ment is  claimed 


Page. 
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AssBSSMBNT.    See  Mesne-profits  (4) 

AxTiCCH. 

Where  an  application  is  made  to  a 
Court  to  ■— ,  as  owing  to  A, 
money  placed  by  B  in  hands  of  C, 
it  is  incumbent  on  applicant  to 
prove  that  the  money  belongs  to 
A  and  not  to  C 

Attachment. 

(i)  A  decree  declaring  that  an  — — 
should  be  removed  cannot  be  exe- 
cuted for  money 

(2)  Subsisting 

(3)  The  mere  validity  of  a  prior  — . — 
does  not  render  null  and  void  alie- 
nations made  whileit  is  pending ... 

(4)  Where  a  property  is  released  from 
,  and  the  person  at  whose  in- 
stance this  is  done  is  not  debarred 
from  proceeding  with  his  execu- 
tion, his  suit  is  virtually  a  suit  for 
declaration  of  right ;  and  the  rule 
of  limitation  applicable  is  not  Act 
VIII.  of  1859,  s.  246,  but  Act  IX. 
of  1871,  cl.  15,  Sch.  II. 


..t 


••• 


Auction. 

(1)  A  dur-putneedar  under  an 

purchaser 

(2)  Right  of purchaser  in  regard 

to  under-tenures 

(3)  Where  an purchaser  takes  no 

legal  steps  to  question  a  mokur- 
ruri  title  which  is  raised  against 
him,  a  presumption  arises  in 
favour  of  the  title 

(4)  — ; —  purchaser    satisfying    prior- 

lien.    See  Mortgage  (5) 

AUTHSNTICITY. 

A  Moonsiff's opinion  as  to  — -*  of  any 
document  will  be  assumed  to 
have  been  made  after  proper  ^n- 

Award. 

(i)  -7—  may  be  set  aside  in  arbitra- 
tion case  if  umpire  has  been  ap- 
pointed without  consent  of  Court 
and  parties 

(2) ^  under  Act  X.  of  1872,  s.  530... 


307 


382 


20 


59 
105 


514 


kyfrKKD—CConitnued). 

(3)  An under  the  I^nd  Acquisition 

Act  cannot  be  affected  by  a  suit 
to  recover  from  party  to  whom 
compensation  is  awarded,  and  to 
have  title  to  land  declared        ... 

(4)  Where  an  arbitration requires 

an  application  under  Act  VlU. 
of  1859,  s.  327,  and  it  is  not 
made,  the  award  must  be  proved 
in  usual  way 
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103 
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153 


B. 

Bank  Surveyor.    See  Tea  Estate, 

Bbnameb. 

Where  a  judgment-debtor  bought  his 

property ,  and  it  was  sold  up 

a  second  time,  and  the  new  pur- 
chaser, instead  of  taking  substan- 
tial possession,  only  took  formal 
possession,  and  then  brought  a 
suit  against  the  judgment-debtor 
on  the  ground  that  he  was  setting 
up  the  ryots  against  him,  hald 
that  the  suit  would  not  lie,  it  being 
the  duty  of  the  Court  to  give 
the  auction-purchaser  substantial 
possession 


372 


90 
109 


231 


26 


II 

20 


Bhownugour    Cession.       See    Privy 
Council  Rulings  (10) 

Bond. 

(i)  See  Unregistered Mortgage^hond {i) 

(2)  Discharge  of debt.  See  fnterest  {i) 

(3)  Where  the  holder  of  the  later-dated 

of  two  — — *s  takes  out  execution 
first,  and  the  representative  of 
the  auction-purchaser  takes  pos- 
session, he  must  pay  to  secure  his 
possession  against  claim  of  earlier 
,  but  cannot  be  ousted 

(4)  Interest  on  time-expired  •——.  Seg 

Interest  (3) 
'  (5)  Where   five    brothers  had  made 
themselves  jointly  liable  for  a  sum 
of  money  under  a  ,  and  the 

mortgagee  had  subsequently 
made  an  agreement  for  some  of 
the  money  with  some  of  the  bro- 
thers, and  sought  to  recover  the 
rest  from  the  others,  heldthai  each 
of  the  brothers  was  liable  for  the 
whole  amount  * 

(6)  Delivery  of  a is  a  condition 

precedent  of  its  validity  ;  but  fail- 
ure of  delivery  may  throw  a  claim- 
ant on  other  documentary  evi- 
dence, such  as  hoondees,  against 
which was  given 


254 


419 


527 


Boundaries. 

(I)  A  suit  to  recover  land»without  de- 
fining  cannot  be  maintained, 

because  the  decree,  if  obtained, 
cannot  be  executed  ... 


39 
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BoUNOARi  BS — (Continued). 

(2)  Difficulty  in  finding  i not  a 

ground  for  refraining  from  decid* 
ing  a  claim  for  possession  .       ... 

(3)  See  Privy  Council  Rulings  (6) 

(4)  See  Ameen  (3)  and  Map  (i> 

(5)  A  finding  as  to  village in  one 

•  suit  is  conclusive  as  to  the  land  in 

suit,  but  it  does  not  render  the  — — 

line  conclusive  itself  in  other  suits 
(Q  Where  a  whole  estate   bearing  a 

name  is  sued  for,  the '-—  need 

not  be  given 
(7) should  be  shown  in  an  accre* 

tion  claim 
(8)  Dircctionof— — .    See  Onus  Pro* 

bandi  (14) 

Brba'ch. 

—  of  contract.    See  Contract  (9) 

Building. 

(i)  The  nacre  fact  of  a  — j-  having 

been  raised  does  not  give  tenant 

a    right  to  hold  perpetually  at 

fixed  rates 

(3)  Persons  standing  by  and  seeing  a 

raised    without   protesting, 
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(4) 


(S) 
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293 

426 
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136 


Cavbat  Emptor. 

By  rule  of  —  buyer  is  bound  to 
take  care  of  himself,  and  to  see 
that  the  title  he  buys  is  good,  and 
has  no  remedy  against  his  own 
laches 


Page. 


•  •• 


Cbrbmonibs.    See  Adoption  (i) 

Certificatb  op  Administration. 

( 1 )  rightly  granted  to  co-sharers, 

putting  in  a, bond  of  judgment- 
debtor,  and  showing  they  were 
joint  in  estate  with  deceased ;  and 
rightly  refused  to  a  relative  who 
had  separated  from  the  deceased 

(2)  An  applicant's  being  widow  and 

heiress  of  a  deceased  person  is  not 

of  itself  a  reason  why  a should 

be  granted  to  her  many  {e.g.^  20) 
years  after  his  death,  in  the  ab* 
sence  of  evidence  of  debts  or  assets 

(3)  Suit  by  mother  on  behalf  of  minor 

without not  necessarily  fu- 
tile 


« •• 


cannot  sue  to  have  it  removed  ...     211 


C. 

Cancel  ME  NT* 

-*—  of  lease.    See  Relinquishment, 

Cause  of  Acttion. 

(i)  See  Pri'oy  Council  Rulings (i) 
(3)  Where  one  of  two  decrees  was 
based  on  an  ikrar  signed  by  a  per- 
son not  involved  in  the  other,  and 
lower  Court  held,  in  a  suit  for 
recovery  of  money  in  satisfaction 

of  both  decrees,  triat  the  in 

each  was  distinct,  held  by  the 
High  Court  that  a  common  — 
was  found  in  the  joint  liability  of 
the  parties 
(3)  Decree-holder  in  actual  possession 
has  fresh  ^—  in  an  ejectment  . . . 
Where  a  kubuHat  was  for  pay- 
ment of  rent,  plaintiff  had  no  — 
against  third  party  coming  in 
between  him  and  his  tenant,  and 
carrying  off  his  crop 

A not  revealed  in  plaint  may 

be  disclosed  in  subsequent  pro- 
ceedings, and  a  person  who,  by 
obstructing  a  partition,  deprives 
another  of  enjo3rment  of  his  rights, 
gives  him  a  — 

(6)  Whether  a  plaintiff  has  made  out  a 
— -  Is  a  question  on  the  merits, 
depending  on  plaintiff's  action, 
which  nothing  in  defendant's  ac- 
tion can  ftifect  #•• 

(7)  See  Minor  (6) 

(8)  Attempt  to  recover  istemraree  mo- 
kumtree  mourosee  tenure 


40 

127 


180 


Certificate  of  Purchase. 

A  —  received  as  evidence  in  Moon- 
siff's  Court,  and  not  challenged, 
must  afterwards  be  received  as 
proof  of  sale 


••• 


204 


230 


425 


Certified  Purchaser. 

A  person  entitled  to  sale  certificate 
under  s.'259,  Act  VIII.  of  1859,  ** 
entitled  to  be  regarded  as  '*  certi- 
fied purchaser"  at  any  time  after 
acceptance  of  his  bid 

Cess.    See  Illegal  Cess* 

Cession  opTerritory.    See  Privy  Coun* 

cil  Rulings  (10) 

Chakran    Land.    See   Service   Tenure, 

Chanob. 

of  starting  point.    See  Ferry  ( 1 ) 

Chur. 

Right  of  original  owner  to  re-formed 
— .    See  Privy  Council  Rul* 

ing^  (9)« 

Civil  Court, 

(i) is  not  bound  to  give  damages 

for  defamation  after  defendant 
has  been  convicted  and  fined  in 
a  Criminal  Court,  if  plaintiff  has 
not  suffered  actual  damage 
12)  Rent  jurisdiction .  See  Title  (4) 


i 


3)  See  Jurisdiction  (17) 

Civil  Procbdurb  Code.    See  Act  VIIL 

of  tSsg. 


Claim. 

Plain  tiff  bound  by  his 
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Page. 
Coal  Company. 

Where  a  — had  allowed  villagers 
to  settle  on  its  lands,  and  a  dis- 
pute arose  about  the  conditions, 
the  —  wishing  to  assess  the 
lands,  and  the  tenants  claiming 
to  hold  rent-free,  held  that  in  the 
plot  in  which  tenants  had  agreed 
to  dig  wells,  and  had  done  so,  the 
water  which  the  Company's  es- 
tate obtained  from  the  wells  was 
sufficient  consideration  for  the 
rent-free  tenures  claimed  by 
tenants  ;  but  that,  in  the  case  of 
another  plot,  the  construction  of 
temples  was  not  so  ...     245 

Collection  Expenses.    See  Counter-claim* 

Collusion.    See  Admission  (2) 

Commbnsality.    See  Liability  (6) 

Compass  Map  means  Revenue  Surveyor's 

map  ...     522 

Compensation. 

(i)  See  Award  (3) 
(2)  See  False  Title. 

Compound  Interest.    See  Interest  (4) 

Compromise. 

(1)  Where  a  decision  is  given  on  — -, 

all  the  papers  filed  in  the  suit 
form  parts  of  the  record  just  as 
if  evidence  had  been  heard  and 
judgment  given  between  parties...      68 

(2)  See  Arbitration  (i) 

(3) filed  in  arbitration  case  need 

not  be  registered  or  stamped    „,     376 

Condition  Precedent.    See  Bond  (6) 

Confirmation. 

(i)  Plaintiff  claiming of  posses- 
sion must  prove  possession        ...        6 

(2)  Suit  for of  possession  resting 

on  certificate  of  sale  ...     168 

Conjugal   Rights.    See  Marriage  (1) 

Consequential  Relief.    See  Declara^ 

tory  Decree  (4) 

Consideration. 

(i)  A  second  wife  amounts  to  ample 

for  the  gift  of  a  talook  to  her 

brother  by  the  Hindoo  husband 
who  contracted  for  such  a  gift  ...       32 

(2)  A  mokurruree  lease  without 

granted  to  a  general  agent  inope* 
rative  against  a  mortgage  of  later 
date  for  good u  nde  r  a  kobala      6 1 

(3)  See  Principal  and  Agents   Coal 

Company t  Mourosee  Tenure  (2), 
•    and  Good  Faith • 


Contingent  Lease.    See  Pottah  (6) 


Page. 


Continuous  Proceedings.    SeeExecu* 

tion  (21) 

Contract. 

(0  A  lessee  has  no  right  to  make  any 

,  detrimental  to  his  lessor's 

interest,  which  is  to  take  effqpt 

after  determination  of  his  lease ... 

(2)  A by  which  a  Hindoo  making 

a  second  marriage  bound  himself 
to  confer  on  his  wife's  brother  a  ta- 
look, which  was  to  be  carved  out 
of  his  estate,  is  not  against  public 
policy 

(3)  See  Partnership  {I) 

(4)  Small  Cause  Court  jurisdiction  in 
suit  for  breach  of—.  See  Ju* 
risdiction  (5) 

(5)  Under  the Law,  the  wife  of  a 

principal  partner  in  a  firm,  even 
though  a  partner  herself,  cannot 
sue  the  minor  partners  without 
making  the  principal  partner  a 
party  to  the  suit 

(6)  A  surety  must  be  taken  to  have 

entered  into  his only  for  the 

time  during  which  the  relation 
created  by  instrument  of  surety- 
ship exists 

(7)  A  person  under — to  supply  arti- 

cles is  entitled  to  damages  from 
person  refusing  to  receive  them, 
whether  former  had  them  in  his 
own  hands  or  not 

(8)  A  stipulation  forcompound  interest 

in    a makes  it  a  matter  of 

contract,  not  a  penalty 

(9)  Where.an  estate  is  sold  under  the 
stipulation  '  that  the  purchaser 
must  either  hold  it  himself  or 
return  it  to  original  owner,  there 

is  a  violation  of if  purchaser, 

finding  himself  unable  to  sell  it 
to  a  third  party,  lets  it  out  on  a 
farming  lease  ,*  and  original  owner 
is  entitled  to  reconveyance 

(10)  Where    two    co-sharers,     under 
special  agreement  as  to  payment 
of  revenue,  took  from  a  third  co- 
.  sharer  a  farming  lease  of  an  estate 
which  they  subsequently  let  out 
in  dur-iiara  lease   to    a    fourth 
party,  who  had  to  pay  the  revenue 
to  Government  to  save  the  estate, 
the  case  would  be  dealt  with  under 
the  — —  law,  under  which   the 
dur-ijaradar  could  recover  reve- 
nue from  the  two  farmers  who 
had  engaged  to  pay  it 
(i  i)  Defendant  having  made  a  — —  to 
.    buy  a  house  bename*  for  plaintiff, 
who  was  to  pa^  for  it  in  instal- 
ments, and  plaintiff  having  sued 
.,    seven  years  after  his  last  pay- 
fa 
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Contract — (ContinuedJ, 

ment  to  recover  money  paid  in 
excess,  held  that  a  recovery  of 
the  over  payment  was  barred  by 
limitation  ...     415 

(12)  Joint  liability  under  —  .  See 
Band  is) 

(i3)«Where  an  estate  was  sold  under 

• at  loj  years'  purchase,  and 

various  arrangements  were  made 
on  that  tMsis,  but  the  annual  col- 
lections fell  short  of  expectations, 
held  that  the  io|  years'  purchase 
condition   was  at  the  root  of  the 

,    and    should    govern    the 

adjustment  of  accounts 

(14)  See  Adjustment  of  Accounts  (2) 

(15)  See  Litigation. 

(16)  Suit  for  possession  of  land,  based 

on  former  compromise,  is  not  for 

fulfilment  of  specific ,  but  for 

''immoveable  property"  ...     522 

Contract  Act  op  1872,  s.  253,  cl.   10. 
See  Partnership  (1) 
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Contribution* 

(I)  In  a  suit  for— -^  held  that  benefits 
conferred  on  defendant's  ryots 
were  proof  that  he  had  not  suffer* 
ed,  and  that  where  a  watercourse 
was  of  common  benefit,  a  sharer 
repairing  it  was  entitled  to  — — 
from  co-sharers  ..» 

(2)  Where,  in  former  suit  between  the 
parlies,  the  decision  of  the  Judge 
had  made  no  mention  of  mesne- 
profits,  plaintiff  could   not   now 

recover  as what  he  had  paid 

to  secure  his  property  against  a 
joint  decree 

CONVBYANCB. 

(1)  S^e  Voluntary  Conveyance* 

(2)  See  Good  Faith. 

Co-ordinatb  Jurisdiction.    See  Juris* 
diction  (3) 

Co- Proprietors.    See  Sale  {4) 

Copy.    See  Evidence  (7) 

Co-SHARBR. 

(i)  Possession  by  — — ,  See  Possession. 

(3) 

(2)  Default  of in  paying  revenue. 

See  Joint  Estate  (3) 

(3)  A  —  in  an  ijmalee  tenure,  who 

receives  rents  separately,  can  sue 

separately  for  enhancement 
j^)  — »^in  execution-sale.    See  Judg' 

ment'debtor  (8) 
(5)  Lessee  of  — « —  s  stands  in  their  shoes 
(5)  AH s  haveequal  rights,  and  each 

of  them  can  prevent  any  oda  not 

Vol.  XXV. 


472 


170 


269 


Page. 
Co-SHARER—  (Continued). 

having  an  occupancy- right  from 
cultivating  any  portion  of  the 
land  contrary  to  his  wishes       ...     313 

(7)  A— —who,  during  the  life  of  his 
partner,  did  all  he  could  to  pre- 
vent the  latter  from  effecting  a 
partition,  should  not  be  encour- 
aged, on  his  partner's  death,  to 
obtain  possession  of  his  share  on 
pretence  of  managing  it  for  his 
widow  ...    355 

(8)  Farming  lease  between sunder 

special  agreement.  See  Contract 
(10) 


Costs. 

(i)  Where  first  Court's  discretion  Is 
wrongly  exercised  in  matter 
of  — — ,  the  error  may  be  rectified 
in. regular  appeal,  but  if  this  is 
not  done  by  lower  Court,  the 
error  is  not  such  as  to  justify 
High  Court's  interference  in 
special  appeal 
j2)  -^-»  may  be  given  to  punish  wrong 

valuation  ... 

(3) against  co-sharer.    See  Joint 

Estate  (3) 
(4)  See  Special  Appeal  (16) 
(5) of  cultivation.    See  Counter^ 

claim. 
(6)  Refund  of  deposited— —.  SeeLimi* 

tation  (24) 
(y)    ■     ■  in  suit  informd  pauperis  ... 

(8) of  litigation.    See  Litigation. 

(9)  See  Khas  (2) 


221 


306 


Counter-claim. 

Section  195,  Act  VIII.  of  1859,  pro- 
viding for is  applicable  only  < 

where  there  has  been  a  "  set-off,  ' 
and  not  where  deductions  allowed 
for  rent  paid  reduce  claim  for 
mesne -profits,  as  in  case  of  cost 
of  cultivation  or  collection  ex- 
penses x^ 

Court  Fee.    See  Moonsiff  (i) 


Credibility. 

(i) of  witness.  See  Special  Appeal 

(2)  District  Court  should  not  upset 
Moonsift's  finding  as  to  —  of 
witness 

Credit. 

On  question  of due  to  witness, 

opinion  of  Courts  which  wit- 
nessed the  demeanour  of  witness 
ent  itied  to  consideration 

2-a 
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Creditor. 

(i)  See  Voluntary  Conveyance, 

(2)  See  Mortgage  (6) 

(3)  A taking  a  mortgage  from  an 

accredited  agent  not  expected  to 
prove  that  no  one  else  has  any 
undisclosed  interest 

Crops,    See  Cause  of  Action  (4.) 


Page. 


532 


Crown. 


Prerogative.    See  Privy  Council 
Rulings  (S) 


D. 
Damages. 

.(')  for  defamation 

(2)  Jurisdiction  of  Small  Cause  Court 

in  suit  for 

(3)  Claim   for disallowed  where 

delay  in  payment  was  owing  to 
excessive  claim  by  plaintiff 

(4)  See  Contract  (7) 

<5)  To  allow  an  adverse  possession  and 
then  sue  for is  an  ineffectual 

iA\  -^^y  ^f  enforcing  one's  right      ... 

CO)  Interest  on  time-expired  bond  is  in 
the  nature  of 

(7)  Burden  of  proof  of  injury  lies  on 

person  who  brings  suit  for . 

Where  essence  of  a  plaint  is 
demand  for  compensation  for 
losses  incurred,  and  no  hint  of 
malice  is  thrown  out,  substantial 
^—  for  malicious  trespass  can- 
not be  given 


22 


73 


246 


3^3 
318 


Death. 
(2)- 


of  party  to  a  suit 

of  proprietors.    See  Firm  (2) 


548 


17 


23 


Decision. 

(1)  Special not  having  general  force  1 1 1 

(2)  Previous .     See  Privy  Council 

Rulings  (6)  ,^7 

(3)  Former used  as  evidence.    See 

Evidence  (10) 

Declaration  op  Right. 

(1)  Valuation  of nominal,  requir- 

mg  a  lo-rupee  stamp 

(2)  See  Act  X.  of  i8sg  (2) 

Declaratory  Decree. 

(1)  See  Attachment  ii) 

(2)  Moonsiff  competent  to  make  de- 

claration of  right  between  parties 
in  a  rent  suit 

(3)  A  decree  on  an  amount  claimed 

on  an  adjusted  account  is  not  a 
— --.  and  a  special  appeal  does 
not  lie  from  it  to  High  Court 
under  Act  XXIII.  of  i86i,s.  27 


Declaratory  DECREE^(ContinuedJ, 
(4)  A  suit  to  set  aside  a  conditional 
lease  whose  conditions  had  not 
been  fulfilled,   might   become  a 

suit  for  a ;  and  though  Courts 

were,  ordinarily,  precluded  from 
giving  such,  except  in  cases  in 
which  consequential  relief  wqpld 
result,  yet,  where  a  defendant 
came  between  a  lessee  and  the 
tenant,  and  destroyed  relation 
between  landlord  and  tenant, 
plaintiff  was  entitled  to  relief    ...     516 

Decree. 

(i)  A  decree  cannot  affect  a  third 

party  not  in  the  suit  ...       57 

(2)  So  long  as  one  part  of  an  indivisi- 

ble — —  is  being  executed,  the 
whole  is  kept  alive,  so  far  as  limi- 
tation is  concerned 

(3)  Priority  of carrying  lien 

(4)  not  conclusive  as  to  fact  of 

possession 

(5)  A holder  once  put  in  substantial 

possession  has  fresh  cause  of  ac- 
tion in  an  ejectment,  otherwise  he 
must  proceed  in  execution  of  old 
decree  against  opposing  party  ...     127 

(6)  See  judgment-debtor  (3) 

(7)  against  ancestral   property. 


70 
III 

125 


See  Ancestral  Property  (3) 

(8)  Force  of .   See  Possession  {10) 

(9)  Assessment  of  mesne-profits,  essen- 

tial part  of  a ...     270 

(10)  A  -^—  ought  not  to  be  i^iven  on 

a  g'round  not  suggested  in  plaint 

or  issues  ...     315 

(11)  Judgment' debtor  becoming 

holder  by  inheritance  . . .     343 

(12)  The  Privy  Council  Ruling  requir- 

ing judgment-creditor  to  satisfy 

himself  that  a is  **  properly ** 

given,  does  not  require  him  to  go 
beyond  the  decree  itself 

{13)  for  account   with  power  to 

redeem 

(14)  Judgment-creditor  can  keep  alive 
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436 
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225 


Decree  against  the  Dead. 

Where  a  suit,  which  had  been  decreed 
in  the  first  Court,  was  dismissed 
in  appeal  after  death  of  plaintiff, 
and  his  representatives  had  not 
aided  in  keeping  appellant  in  the 
dark,  High  Court  met  the  diffi- 
culty of  executing  a  decree 
against  a  dead  man  by  ordering 
the  lower  Court  to  try  the  appeal 
de  novot  making  the  jjead  man's 
representatives  respondents      ...     108 


234  Deed  op  Purchase,    See  Caveat  Emptor\{\) 
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>=Dbfamation. 

Where  a  plaintiff  has  suffered  no  ac- 
tual damages  from  a  —  for  which 
defendant  has  been  punished 
in  a  Criminal  Court,  Civil  Court 
is  not  bound  to  award  damages 
in  a  civil  suit 

Defendant. 

(i)  As  soon  as  it  is  known  that  a  -^— 
was  dead  at  the  time  when  a 
plaint  was  filed,  Court  ought  to 
refuse  to  proceed,  and  leave 
plaintiff  to  begin  de  novo  against 
any  one  else 

(2)  A  —could  not  be  prejudiced  in 

a  case  by  any  decision  in  a  former 
suit  in  which  he  had  not  appear- 
ed and  given  evidence 

(3)  A  — ^—  cannot  be  affected  in  the 

execution  of  a  decree  to  which 
he  is  not  a  party 

Delay. 

(i)  A  suitor  who  may  —^applying  to 
lower  Court  fbr  issue  of  process 
until  it  is  too  late,  cannot,  in  spe- 
cial appeal,  ask  High  Court  to 
compel  lower  Court  to  condone 
his  laches 

(2)  See  Execution  (14) 

Demarcation.    See  Execution  (14)     ' 
Denial  of  Title.    See  Forfeiture  (i) 
Deposit.    See  Mortgage  (2) 
Discharge  of  Debt.    See  Interest  (i) 

Disclaimer. 

(1)  A  defendant  who  puts  in  a  —  in 

a  suit  for  possession,  in  which  a 
decree  is  given,  is  absolutely  con- 
cluded by  it,  so  long  as  no  fraud 
is  proved  *.,. 

(2)  See  Forfeiture  (i) 

Discrepancy. 

—  in  two  suits,  relating  to  same 
subject-matter,  used  to  discredit 
claim 

Discretion.   . 

Wrong  exercise  of  —  in  giving  costs 
not  a  point  of  law  making  for  a 
special  appeal 

Dissolution  of  Firm.    See  Firm  (2) 

Document. 

(i )  Court  should  refuse  to  allow 


Page, 


—to 
be  put  in  as  evidence  when  filed 
very  late 
(2)  Where  a  person  who  has  executed 

a under  false  pretences  for 

his  own  advantage  is  sued  upon 
it,  he  is  not  precluded  from  ex- 
posing his  own  fraud 


22 


17 


416 


436 


Page. 
Document — (Continued), 

(3)  Statement  in  mutation-proceeding 

is  a entitled  to  <  be  received 

as  evidence  . . .     135 

(4)  Testamentary .   See  Adoption  (i) 

Doorway.    See  Easement  (2) 

Double  Sale.    See  Lien  (i)  snxdMort" 
gage  (10) 

Dowbr-monby. 

Two  Mahomedan  women  claiming 
certain  properties  on  the  plea  that 
these  had  been  bought  with 
their  -,  losttheir  suit  on  failin? 
to  prove  that  the  money  had 
belonged  exclusively  to  them    ... 


71. 


128 


505 


22 


26 
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39 


Duration  of  Surety.    See  Contract  (6) 

Dur-putnebdar. 

A  ——'  under  an  auction-purchaser^ 
suing  for  possession,  is  entitled  to 
get  rid  of  the  occupancy  of 
defendants  occupying  the  land, 
unless  latter  can  show  that  they 
come  within  the  privil^ed  class 

E. 
Easbment, 

(i)  See  Prescription, 

(2)  A  decree  to  the  effect  that  the 
owner  of  a  doorway  has  no  — — - 
in  land  lying  outwards,  does  not 
necessitate  closing  of  the  doorway 
which  may  serve  for  light  and 
ventilation 

(3)  See  User  (2) 

(4)  Time  and  manner  of  enjoying— 
essential  points 

Ejectment. 

(i)  Suit  for  -^-*  by  landlord  cannot 
succeed  against  a  defendant  ad- 
mitted to  have  held  as  his  tenant 
unless  tenancy  has  ceased 

(2)  A  person  seeking  to  establish  title 

to  property  from  which  he  has 
been  turned  out  by  —  of  Collec- 
tor may  bring  his  suit  within 
twelve  years 

(3)  Where,  in  a  suit  for  -^— ,  defend- 

ants pleaded  that  their  lease  is 
not  terminable,  and  plaintiffs 
pleaded  that  lease  had  termina- 
ted, — ^  could  not  be  decreed  on 
the  ground  that  defendants  had 
not  raised  the  question  of  the 
actual  termination  of  lease 

(4)  See  Cause  of  Action  (3) 

(5)  —  suit  between  two  tenants   ... 

(6)  A  suit  for may  be  brought 

with   view  of  trying  a   right  to 
. .    raise  the  rent 
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EjECTUENT^fContinuedJ. 

(7)  -*- of  tenant  on  termination  of  lease 

(8)  A  decree  for  —  ought  not,  in  a 

suit  for  arrears  of  rent,  to  be 
passed  against  the  holder  of  a 
permanent  transferable  interest... 

(9)  A  person  claiming  to  have  bought 

from  a  wife  cannot  displace  a 
person  who  had  previously  been 
put  in  possession  after  a  purchase 
from  the  husband 

(10)  A  tenant's  attorning  to  a  third 

person  to  save  himself  from  — — 
does  not  put  an  end  to  his  rela- 
tion with  his  landlord 

(11)  A  suit  for  of  tenant   whose 

tenancy  can  only  be  determined 
•    by  notice  at  the  end  of  a  year  is 
liable  to  dismissal  for   want   of 
such  notice 


Ehdowmbnt. 

(1)  Twelve  years'  occupation  of 
confers  a*  title 


Page. 


{2)  Payment  of  expenses  of  a  mosque 
out  of  rents  not  in  itself  proof 
of  '  '  > 

(3)  UnderMahomedan  law,  the  creator 

of  an  —  can  confer  the  office  of 
superintendent  on  another  at  any 

time.    Where  an cannot  be 

alienated,  but  the  appointment  of 
a  particular  person  as  superiiv 
tendent  is  not  an  alienation  of  the 
subjectof— ^— but  a  mere  transfer 
to  a  possession  not  in  itself  hostile, 
such  transfer,  even  though  origin- 
ally unauthorized,  may  stand     ... 

(4)  In  suit  for  surbarakaree  right  in 

— 'fh^ldihat  misappropriation  of 
wuqf  funds  might  form  subject  of 
suit  to  compel  performance  of 
duty,  but  could  not  alter  nature 
of  trust ;  and  that  a  grant  should 
be  construed  according  to  tnten* 
tion  of  founder 

B9HANCBMBNT. 

(I)  A  suit  for  -*-*-  of  rent  cannot  be 
maintained  on  a  notice  so  defec- 
tive as  to  preclude  a  fair  defence 
by  tenant 

(a)  A  suit  for  —  having  been  de- 
pendant on  two  grounds,  one  of 
which  was  overruled,  while  the 
case  was  dismissed  on  the  other, 
it  was  not  open  to  the  defendant, 
on  the  overruling  of  the  second 
ground  on  appeal  by  plaintifiPs,  to 
revive  the  first  ground 

(3)  Suit  for  -^-  of  rent  based  on  ad- 
mission of  predecessor  in  title  ... 

Q.)  A  suit  for  ejectment  intended  to 
try  a  right  to  raise  rents  cannot 
be  changed  into  a  suit  for  *— —  of 
rent 


201 


318 


281 


3>9 


329 


282 


447 


542 


557 


28 


•»• 


no 


»25 


136 


Page. 
Enhancement — (Continued), 

(5)  In  a  suit  for  arrears  at  enhanced 

rates,  in  which  parlies  were 
agreed  as  to  extent  of  holding,  but 
plaintiff  questioned  defendant's 
original  title.  Court  was  bound  to 
enquire  into  plaintiff's  contention     146 

(6)  Right  of  co-sharer  to  sue  for 

separately  ^     *"...     221 

(7)  A    Moonsiff's  finding  of    liability 

to in   one  suit,  though  not 

forming  part  of  a  decree,  is  bind- 
ing in  a  second  suit  relatmg  to 
same  land  ...     225 

(8)  The  principle  of  an is  that  a 

ryot  holdmg  at  exceptionally  low 
rate  may  have  his  rent  raised  to 
the  prevailing  level,  not  that, 
after  one  ryot's  rent  is  raised,  the 
screw  may  be  applied  all  round...     382 

(9)  In  a  suit  for ryot  not  entitled 

to  any  deduction  for  cost  of  pro- 
duction ...     391 


Error. 

(i)— —  in  decree 

(2)  Where  a  judgment  contains  an 

in  calculation  of  claim,  it  can  be 
rectified  either  by  the  Judge 
making  it  or  his  successor,  but 
such  an  • is  not  a  ground  for 


(3) 

(4) 
(5) 

(6) 
(7) 


Special  appeal 

- —  in  valuation  ma>  be  punished 

with  costs 

in  framing  suit  not  fatal 

in  law  ground  of  remand.  See 


Remand  (t2) 

in  notice  of  sale.  Sec  Notice  (7) 

to  merge  an  issue  of  limitation 

in  an  issue  of  possession  is  not 
an  ■■        in  law 
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63 
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Escheat. 

— —  of  permanent  under-tcnure.  See 
Privy  Council  Rulings  (8) 

Estoppel. 

A  defendant   is  not  estopped  by  a 
statement  made  by  him  in  ano- 
ther case  to  which  plaintiff  was     ^ 
not  a  party  ...      69 

Eviction. 

(r>  If  a  deed  of  purchase  has  been 
pnce  executed,  unless  there  is  an 
by  vendor  or  some  one  claim- 
ing from  him.the  purchaser  has  no 
right  of  action  against  the  vendor      46 

(2)  See  yudgment'debtor  (2) 

(3)  See  Perpetual  Lease, 

(4)  At  the  termination  of  a   lease  a 

zemindar  cannot  evict  a   tenant 
without  help  of  Court  ...     201 

(5>  On  expiry  of  lease  ...    347 

(6)  See  Landlord  and  Tenmni  (8) 
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Evidence. 

(I)  Documents  should  not  be  received 
as when  filed  very  late  in  a 


suit 
(2)  Remand  for  fresh 
^3)  Thakbust-maps - 

(4)  Thakbust-papers 

(5)  •:: —  Act,  s.  1 15. 


of  title 


See  Estoppel, 


(6)  Statement  in  mutation  proceed- 
ings is 

(7}  Where  a  plaintiff  does  not  exhaust 

all  the  means  of  obtaining ,  a 

Court  commits  no  error  in  decid- 
ing on  the submitted  to  it... 

(8)  Certificate  of  purchase,  —  of  sale 

(9)  A  copy  of  a  mortgage-deed  having 

been  tiled  by  a  party  who  had  fail- 
ed to  obtam  the  original,  held 
that,  having  failed  after  due  dili- 
gence to  obtain  primary,  he  was 
entitled  to  produce  secondary 

(10)  Where    the   boundaries  of  some 

land,  as  given  in  sale  certificate 
and  plaint,  identify  it  as  land  in 
regard  to  which  former  decision 
has   been  passed,   this  decision 

maybe  used  as in   support 

of  plaint 

(11)  Unregistered  document  when 

of  possession 

(12)  Defects  in relating  to  execu- 

tion of  deed.  See  Privy  Council 
Rulings  (7) 

(13)  See  Fresh  Evidence  (2) 

(14) Act  in  Bhownuggur  cession. 

See  Privy  Council  Rulings  (10) 

(15)  See  Thakbtist-map  (3) 

(16)  Remand  for  on  fresh  issue... 

( i  7)  See  Partition  (11) 

(18)  Extraneous  -— to  support  a  sale 

certificate 

(19)  See  Marriage  (4) 

(20) — of  survey-map.  See  Su  rvey  (4) 
(21)  Wher*  a  pUintiif's  case  rested 
on  a  document  which  related  to 
several  properties  whereof  her 
own  was  one,  and  the  defendant, 
though  called  on  by  plaintiff,  had 
failed  to  produce  the  document, 

held  that  secondary  of   it 

could  be  given  in 

Exactions. 

—-within  meaning  of  Act  X.  of 
1859,  s-  ^^t  "^^  recoverable  in  a 
civil  suit 

ExcBFTSD  Debts 

Excess  Rekts. 

(i>  Tehsildar  accountable  for  -«-«- 
taken  from  zemindars 

(2)  See  Damages* 

(^  Where  a  ryot  willingly  pays for 

the  sake  of  preventing  disputes, 
the  payment  is  not  an  illegal  cess 
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177 


180 
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401 
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Execution. 

(i)  A  judgment-debtor  who  agrees  to 

postponement  of  an sale,  is 

bound  by  his  agreement,  even  if 
postponement  be  irregular 

(2)  See  Attachment  (1) 

(3)  Indivisible  decree  kept  alive  by 

-| — of  any  part,  so  far  as  limita- 
tion is  concerned 

(4) of  ex'parte  decree.  See  Absen- 
tee (I) 

(5)  A  Judge  cannot  set  aside  an 

sale  on  application  of  any  one  not 
a  party  to  the  original  proceedings 

(6}  Application  for out  of  time  if 

not  made  within  thrceycars  of  last 
application  to  enforce  decree.  A 
petition  for  disposal  of  an-^-^ 
previously  applied  for,  along 
with  a  similar  applkation  in 
another  suit,  is  not  an  application 
to  enforce  n  decree 

(7)  Application  by  mother  on  behalf 

of  minors  objecting  to  irregulari- 
ties should  not  be  rejected  only 
because  no  certificate  has  been 
granted 

(8)  ——  proceedings    standing     over 

from  an  abolished  office 

(9)  A  decree-holder  making  applica- 

tion  for in   several  distinct 

ways  and  for  different  properties, 
abandons  all  applications  out  the 
last,  from  which  limitation  runs... 

(10) of  a  decree  against  a  dead 

man 

(11)  See  Ancestral  Property, 

( 1 2)  Omission  of  names  of  judgment- 

debtors  in  -— —  proceedings  does, 
not  do  away  with  effect  of 
decree 

•  •  • 

(13)  Where  it  was    doubtful  whether 

judgment-debtor  had  had  notice 

of  an sale,   the  irregularity 

was  grave  enough  to  set  aside 

sale 

•  •  • 

(14)  Where  in of  a  decree  for  pos- 

session, defendant  pleaded,  a  year 
after  Ameen's  demarcation  of 
land,  that  he  was  ignorant  of  it, 
held  that  if  he  had  even  indirect 
notice  of  it,  his  plea  would  not  be 
received  after  so  long  a  delay  ... 

(15)  Sale  in  — —  of  portions  of  joint  es- 

tate in  course  of  partition.    See 

Partition  (5) 
(16) in  the  order  in  which  liens  are 

created.     See  Lien  (4) 
(17)  Service    tenure,     when   personal, 

may  be  sold  in of  decree  ... 

(i8>  See  Interest  (2)  and  Mesne-profits 

(2) 
( 1 9)  See  Lim  it  a  tion  (19) 
(20>  Assessment  of  mesne-profits  not  a 

process  in • 

e 
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Execution — (Continued), 

(21)  Proceedings    taken    at    different 

times  against  different  parties  to 
a  case  were  not  continuous  pro- 
ceedings in ,   and  limitation 

would  run  separately  from  latest 
date  in  each  case 

(22)  Indefinite  postponement  of sale 

is  not  an  adjournment  from  day 
to  day  ;  and  where  an  indefinite 
postponement  has  led  to  a  sale 
tor  an  inadequate  price,  there  has 
been  substantial  injury 

Exhibits.    See  Plan, 


310 


328 


EX-PARTE. 
(I) 


decree.    See  Absentee  (i) 


(2)  A  ref  usalof  re-trial  of  an decree 

is  final,  and  proceedings  taken 
after  it  bad  in  law  ...     304 

(3)  Where  no  proceedings  are  taken 

against  an decree  by  the  per- 
son against  whom  it  is  made,  the 
Court  should  not  encourage  an 
outsider  to  come  in  and  revive  li- 
tigation ...     420 

Expiry  of  Lease.    See  Lease  (2) 

F. 
Fact  Found. 

^—  not  to    be    overlooked    without 

re-trial  of  issue  ...     135 

Failure  to  cultivate.    See  Ad  Terrorem  (1) 

False   Document.    See  Document  (2) 

False  Title. 

A  person  who  holds  land  on  a 


has  no  claim  for  compensation 
against  rightful  owner  for  any  im- 
provement made  in  fand  during 
occupation  ...     205 

Farmer. 

(i)  No  —  can  create  a  sub-tenure  to 
last  beyond  his  lease  to  the  pre- 
judice of  the  owner  ...     347 

(2) 's   lease.    See    Contract     (9) 

(3) *s  lease  between   co-sharers. 

See  Contract  (10) 

(4)  Where  a *s  title  co-exists  with 

a  ryottee  interest,  the  latter  must 
remain  unchanged  in  character 
during  the  currency  of  the  former    503 

(5)  Change  in  character  of     ■  -s  lease    522 

Ferry. 

The    right    to    a ghaut    cannot 

follow   the  starting  point  of  the 

whenever  it  may  be  carried 

by  a  change  in  the  course  of  the 
river,  unless  the  new  position  is 
in  the  possessor's  land  ...       53 

Finality. 


of  order  refusing  rehearing  of 
ex'parte  d^CTQQ 


304 


Page, 

Firm. 

( 1 )  A can  have  no  occupancy-rights    1 17 

(2)  A becomes  dissolved  on  death 

oforiginal  proprietor s,and  if  some- 
body comes  in  their  place,  and 
carries  on  their  business,  whether 
under  the  old  name  or  under  a 
new  one,  the  ■  ■  -  is  an  entity 
new  one.  A  suit  brought  on  be- 
half of  such  a  new must  be 

brought  in  the  name  of  the  per- 
sons carrying  it  on  ...     118 

Foreclosure. 

(1)  Notice  of must  precede  suit  for 

possession  of  mortgaged  property     139 

(2)  Deposit  to  prevent .  See  Mortgage  (2) 

(3)  See  Putnee  Talook  (4) 

Forfeiture. 

(i)  To  prove of  title  arising  out  of 

former  disclaimer,  it  was  not  en- 
ough to  produce  decision  of  Court 
in  former  case,  but  the  party's 
own  statement  ...     147 

(2) of  tenure  on  failure  to  cultivate  .  227 

Formalities.    See  Adoption  (1) 

Fractional  Share. 

In  a  suit  to  recover  mesne -profits,  held 
that  plaintiff  could  only  obtain  a 

in  several  jummas,   if  that 

had  been  the  intention  of  the  Rrst 
Court  which  made  the  decree   ...    467 

Fraud. 

{\)  See  Pottah  {2) 

(2)  A  wife  who  is  partner  in  her  hus- 

band's   can  gain  no  advan- 
tage from  it  ...     219 

(3)   on   part    of    decree-holder 

prevents    his    taking    anything, 

but must  not  be  assumed  ...     401 

Fraudulent. 

(i)  The  mere  existence  of  creditors 
does    not    make    the  sale  of  a 

debtor's  property if  it  be  sold 

for  valuable  consideration  ...     119 

(2)  Benamee  purchase  by  execution- 
creditor  at  an  inadequate  price 
in  a  sale  of  which  notice  had  not 
been  served  on  judgment-debtor, 
justified  suspicion  of dealing    364 


Fresh  Evidence. 
(i)  Remand  for 
(2)  Although 


35 


•  of  fa(5ls  should  be 
rarely  required  by  Appellate 
Court,  the  matter  «is  within  its 
discretion 

(3)  Review  of  Judgment  on .    See 

Review  (4) 

f 
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Page. 
G. 
Good  Faith. 

of  a  deed  of  sale,  and  its  effects 

in  estimating  consideration  made 

for  property  ...     428 

Government  Khas  Land. 

A  strong  claim  to  consideration,  if  it 
does  not  amount  to  a  legal  title  to 
the  land,  cannot  authorize  Civil 
Court  to  interfere  with  Collector's 
grant  of  a  pottah  for^—  ...      93 

Guardian. 

(i)  's  lease  ratified  by  minor    ...       71 

(2)  A is  not  merely  an  agent  for 

collecting  a  minor's  rents,  but  a 
trustee  bound  to  render  accounts      75 

(3)  Appointment  of  —  to  carry  on 

suit  on  behalf  of  minor  ...     184 

(4)  Evidence  of  female  ^—  in  suit  to 

set  aside  adoption.  See  Privy 
Council  Rulings  {^)  ...     235 

(5)  *s  right  to  brin^  suit  for  minor. 

See  Privy  Council  Rulings  (i  i) 

(6)  A  — —  suing  in  formd  pauperis 
for  a  mi  nor,  ought  not,  on  rejection 
of  suit,  to  be  saddled  with  costs ; 
and  where  a  decree  does  not  dis- 
tinctly order  costs,  an  expression 
of  opinion  in  a  judgment  cannotim- 
port  liability  for  costs  into  order    316 

(7)  Where  a  person  who,  on  arriving  at 

majority,  finds  that  he  has  been 
injured  by  his  -'s  disposition 
of  his  interests,  his  best  course  is 
to  proceed  against  the  persons  in 
possession  of  his  riehts,  making 
the a  co-defendant  ...     449 

(8)  Where  a  —  who  had  been  ap- 

pointed under  Act  XL.  of  1858 
had  omitted  to  obtain  consent  of 
the  Civit  Court  to  the  mortgage  of 
his  minor  brother's  property,  held 
that  the  minor  was  entitled  to  re- 
cover his  estate  ...     449 

(9)  Suit  by— on  behalf  of  a  minor  for 

recovery  of  amount  of  hoondees      527 


-  H. 
Hat-chitta. 

A representing  a  balance  of  ac- 
counts between  only  two  parties 
not  to  be  stamped  under  art.  5, 
Sch.  H. 


Page. 
Hindoo    Family.    See    Privy    Council 
Rulings  (11) 

Hindoo  Father. 

's  trust  in  favour  of  illegitimate 

daughter  ...     239 

Hindoo  Law. 

(1)  See  Maintenance  (i) 

(2)  See  Marriage  (3) 

(3)  See  Usury  (i) 

Hindoo  Widow, 

(i)  Suit  by for  possession  of  share 

held  by  her  husband  jointly  with 
his  brothers  barred  by  limitation, 
because  she  cannot  show  that  she 
had  enjoyed  it  any  time  within 
twelve  years  ...       37 

(2)  See  Maintenance  (l) 

(3)  Adoption    by  .    See     Privy 

Council  Rulings  (7) 

(4)  It  being  doubtfulfrom  what  sources 

some  land  had  been  purchased  by 

a who  was  administering  her 

husband's  estate,  held  that  she 
could  dispose  as  she  thought  best 
(even  to  the  extent  of  granting  a 
permanent  tenure)  of  lands  pur- 
chased with  funds  lying  in  her 
hands 

(5)  Degradation   in  which is  ex- 

pected to  live  is  a  matter  of  cere- 
monial, not  legal  observance     ... 

Husband's  Right.    See  Marriage  (3) 


361 


High  Courts'  Powbrs. 

(1)  See  Decree  against  the  Dead, 

(2)  See  Unstamped  Document  (3) 

(3)  The under  High  Courts'  Act, 

s.  I5,are  only  exercised  when  there 
has  been  a  capital  error  in  judg- 
ment, or  the  plaintiff  has  entitled 
himself  tQ  special  interference* 
The  rejection  of  an  application 
does  not  necessarily  amount  to  a 
decision  on  the  merits 


336 


474 


L 
Idol. 

Though  one  person  may  be  the  re- 
presentative of  two s,  money 

brought  into  Court  as  the  proper- 
ty of  one cannot  be  applied 

by  the  representative  of  that  — — 
to  pay  the  debts  of  the  represen- 
tative of  the  other  ...    401 

Ill-treatment.    See  Maintenance    (2) 

Illegal  Cess. 

A  payment  of  excess  rent  willingly 
made  by  ryot  to  prevent  disputes 
is  not  an ...     252 

Immoral  Loan. 

See  Mortgage,  Partition  (5),   and 
Judgment-creditor  (i) 

Impracticable  Decree.    See  Boundaries  (i) 

Improper  Conduct  of  Pleader. 

in  suggesting  frailty  of  a  woman    366 


344 1  Improvements.    See  False  Title. 
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Inam. 

Term equally  applicable  to  per- 
sonal grants  and  religious  endow- 
ments 

Incumbrances. 

See  [/nder-tenures  (i)  and  (3),  and 
Mowrosee  Lease, 

Indefinite  Postponement.    See  Execu" 
Hon  (22)  and  Set  Aside  (11) 

Indigo. 

(1)  An*— concern  can  have  no  oc- 
cupancy-rights which  can  only 
belong  to  individuals 

(2) cultivation  cannot  be  carried 

on  i  n  an  estate  held  in  coparcenary 
tenure  without  consent  of  all  co- 
sharers 

(3)  The  consent  of  some  shareholders 
is  not  binding  on  any  shareholder 
in  an  estate  who  may  object  to 
—  cyltivation  on  it.  and  such 
an  objecting  sharer  is  entitled  to 
joint  possession  andmesne-profits 


Page. 


In  Forma  Pauperis. 

Costs  in  suit by  guardian. 

Guardian  (6) 


See 


558 


Page. 


117 


313 


374 


Inheritance. 

( 1 )  See  Prim ogen  itu  re . 

(2)  See  Judgment- debtor  (9) 

(3)  A  person  on  attaining  to  majority 

could  not  contest  an  arrangement 
in  which  the  person  from  whom 
he  inherited  had,  during  his  mi- 
nority, agreed  ....  358 

(4)  Where  the  daughter  of  a  Mahome- 

dan  sued  her  father's  brother  for 
her  sa ham  {share)  in  his  property, 
of  which  the  brother  was  said 
to  have  been  the  manager,  held 
that  as  the  brother  was  proved  to 
have  been  a  manager,  his  posses- 
sion could  not  have  been  an  ad- 
verse one,  and  no  question  of 
limitation  as  between  him  and 
plaintiff  can  arise  ...     439 

(5)  See  Endowment  (2) 

Insolvency.    See  Aift  VIII.  of  i8^g  (10) 

Instalment. 

Where  it  does  not  appear  that  rent  is 

paid  in s,  it  must  be  assumed 

to  be  payable  annually  ...     556 

.Instalment  Bond. 

In  the    case  of  — —  limitation  runs 

from  the  termination  of  last  kist    278 


Interest. 

( I )  Where  a  bond-debt  is  not  discharg* 
ed  on  proper  date,  and  special 
contract  is  needed  to  make  inter- 
est run  on  until  discharge,  the 
Court  may  decide  the  rate  of 

(2)  Where  a  decree  is  silent  touching 

or  mesne-proBts  subse<|uent 

to  institution  of  suit.  Court  exe- 
cuting decree  cannot  assess  such 
or  mesne-pro6ts 

(3) accruing  after  expiry  of  terms 

of  bond  is  in  the  nature  of  for 
non-payment  of  money,  and  it  is 
in  the  discretion  of  Court  to  fix 
the  rate 

(4)  Where  a  stipulation  for  compound 

is  in  a  contract,  the  com- 
pound interest  is  a  matter  of  con- 
tract, not  a  penalty 

(5)  High  rate  of ,  such  as  50  per 

cent.,  not  a  ground  for  invalidat- 
ing a  bond,  or  questioning  bona 
fides  of  auction-purchaser 


Intervbnor. 
(1)  An 


claiming  to  receive  the 
rents  of  a  larger  share  of  land  of 
which  plaintiff  claimed  all  the  rent 
was  entitled  to  be  heard 
(2)  A  plaintiff  having  acquiesced  in 
the  inclusion  of  an in  a  suit, 


189 


215 


318 


323 


421 


29 


cannot  afterwards  question  the 
applicability  of  the  sale  certificate 
on  which  he  comes  in,  to  the  land 
in  suit  ...     218 

Inventory.  Set  Ancestral  Property  {z) 


18: 


38 
59 


Irregularity. 

(1)  Failure  to  serve  a  notice  of  execu- 

tion sale  on  judgment-debtor  an 
sufficient  to  set  aside  sale  . . . 

(2)  See  Set  Aside  (10)  and  (11),  and 

Execution  (23) 
(3) ^in  mortgage.  See  Guardian  (8) 


Issue. 

(1)  Remand  for  re-trial  on  an  — —  of 
partition 

(2) first  time  raised  in   special 

appeal 

(3)  Lower    Appellate    Court,    which 

considers  defendants  taken  un- 
awares as  to  an  ~  in  a  suit  for 
land,  should  call  for  evidence  and 
not  dismiss  case  .••      99 

(4)  Abandonment  and  revival  of . 

See  Picas. 

(5)  See  Written  Statement  (2) 

(6)  Fresh .    See  Remand  (l  l) 

(7)  A  decree  should  not  be  given  on  a 
ground  not  mentioned  in  —  or 
plaint  ^  ...    3^5 

(8)  Essential  and  accidental s    ...    55  ^ 
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Jaohbbr  Pottah. 

(I) evidence  when  stamped 

{2)  See  Service  Tenure, 

Joint  Acquisition.    See  Joint  Family  (4) 

Joint  Dbcrbb. 

(1)  A against    two    defendants 

for  a  sum  exceeding  Rs.  500  can* 
not  be  divided  so  as  to  fall  within 
the  scope  of  Act  VIU.  (B.  C.)  of 
1869,8.58  ...      55 

(2)  Security  against  '.  See   Con- 

tributton  (2) 


Joint  Estate. 

(I)  Hindoo  widow's  claim  for  share 


(3) 


37 


150 


31 


in 

(2)  Manager  of .  See  Manager{2) 

3)  Suit  for  damages  on  account  of  de- 
fault in  payment  of  revenue  will 
not  lie  between  co-sh&rers  in  ■'— , 
the  less  so  that  any  co-sharer  can 

Erotect   his   rights   by    registry, 
defendants  in  any  such  suit  en- 
titled to  costs 

(4)  See  Joint  Family  (4) 

(5)  Where  a  claim  is  advanced  to  any 

interest  derived  from  separation  in 

,  the  presumption  is  in  favour 

of  the  — ,  and  onus  of  proof  is 

on  person  making  the  claim     ...     232 

Joint  Family. 

(0  Members  of  a have  a  prefer- 
ential claim  over  a  separate  mem- 
ber to  a  certificate  of  administra- 
tion to  the  estate  of  a  deceased 
member  of  the  family 

(2)  The  fact  that  one  member  of  a  — 
is  separate  in  mess  and  residence 
in  no  way  affects  his  position  in 
relation  to  the  ancestral  property 
until  a  separation  in  estate  takes 
place 

Execution-sale  of  —  estate  dur- 
ing partition-proceedings.  See 
Partition  (5) 

(4)  The  presumption  that  any  acquisi- 
'  tion  by  a is  a  joint  acquisi- 

tion, is  rebuttable  by  evidence  of 
partition  in  accounts  and  collec- 
tions anterior  to  acquisition 

(5>  See  Privy  Council  Rulings  (11) 
and  Judgment-debtor  (8) 

(6)  Persons  who  are  ostensibly  mem- 
bers of ,  but  have  acquiesced 

in  arrangements  under  which  pro- 
perty is  held  as  belonging  exclu- 
sively to  particular  members,  are 
debarred  from  making  any  claim 
to  it 

Joint  Liability.    S^e  Bond  (5)  and  Ua* 
.   hilitym 

v^pU  XXV. 


116 


207 


461 


Joint  Possession.    See  Indigo  (3) 


Page. 


Judge. 

(I)  A 


of  appeal  is  not  an  arbitra- 


tor required  to  look  at  evidence  on 
both  sides,  and  determine  which 
is  preferable :  he  has  to  deal  with 
the  decision  of  a  properly-consti- 
tuted Court,  whicn,if  not  shown  to 
be  erroneous,  ought  to  be  afiirm- 
ed 

(2)  A -'s  statement  of  fadls  not  evi- 

dence, unless  he  is  examined  as  a 
witness 

(3)  From  order  of  under   Reg. 

VIII.  of  1819,  s.  6,  no  appeal  lies 
to  High  Court 

Judgment-creditor. 

(i) can  proceed  against  son  for 

father's  debts,  if  the  debts  are  not 

immoral 
{2)  See  Ancestral  Property  (3) 

Judgment-debtor. 

(1)  An  execution-sale  being  postponed 

by  proclamation,  and  the  — — 
having  agreed  not  to  object  to 
postponement  on  any  ground  of 
irregularity,  he  is  bound  by  his 
agreement 

(2)  A  —  complying  with  terms  of 

certified  copy  of  decree  is  pro- 
tected from  eviction 

(3)  A  decree-holder's  omission  to  cer- 

tify   names    of    some  3    in 

any  former  execution- proceeding^ 
does  not  do  aw^y  with  effect  of 
decree  against  them 

(4)  A 's  omission  to  oppose  the 

illegal  sale  of  his  tenure  at  time 
of  sale  does  not  kill  his  ri^ht  to 
move  afterwards  to  set  it  aside  \, 

(5)  Where  —  applies  for  release 

from  jail,  stating  he  has  no  pro- 
perty, it  is  for  decree-holder  to 
prove  that  statement  is  false     ... 

(6)  Failure  of to  receive  notice  of 

execution-sale,  a  ground  for  set- 
ting aside  sale 

(7)  See  Ancestral  Property  (3) 

(8)  Where  a was  one  of  five  co» 

sharers  in  an  undivided  Hindoo 
family,  and  manager  for  the 
rest,  held  that  a  decree  obtained 
against  him  individually  did  not 
authorize  the  auction-purchaser  to 
take  the  shares  of  his  co- sharers... 

(9)  Where  a becomes  by  inheri- 

tance a  decree-holder,  his  decree 
is  extinguished  to  the  extent  of 
his  inheritance  .;. 


Jurisdiction. 

(I)  Whether  a  Moonsiff  has 


in  a 


case  depends  not  on  value  of 
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Jurisdiction — (Continued)  * 

stamp  prescribed  by  rules  under 
Court  Fees  A6^,  but  on  actual 
market-value  of  subject  of  suit ...       39 

(2)  A  Judge  withdrawing  a  suit  from  a 

lower  Court,  and  finding  a  portion 
of  the  claim  untenable,  should 
not  remand  the  remainder  for 
trial  below,  but  dispose  of  it  him- 
self ...      43 

(3)  One  judicial  officer  cannot  review 

the  judgment  of  another  of  the 
same  grade  simply  on  the  ground 
of  the  latter  not  having  taken  a 
right  view  of  the  evidence         ...      48 

(4)  High  Court,  in  a  case  in  which 

second  Court  had  set  aside  judg- 
ment of  first  Court,  and  dismissed 
a  suit  in  which  defendants  had  an 
unrebuttedcase,reversedthe  order      50 

(5)  Small  Cause  Court  has  no to 

hear  a  suit  for  recovery  of  money 
paid  by  A,  in  liquidation  of  debt 
due  by  B,  unless  case  is  one  of 
damage  or  breach  of  contract  ...       73 

(6)  Subordinate  Judge  exceeded  his 

■  in  decimng  a  question  of  li- 
mitation on  evidence  of  witnesses 
summoned  for  another  purpose  ...  '    74 

,(7)  Small  Cause  Court  has  no to 

hear  a  suit  by   minor    against 
guardian  for  account  of  rents  re- 
,  ceived  as  trustee  ...       75 

(8)  ■     ■  of  Civil  Court  in  Collector's 

dealings  with  Government  khas 
lands  ...      93 

(9)  **"*"  of    successor    to    a    Sudder 

Ameen  in  relation  to  a  subsisting 
attachment  ...     105 

(10)  — —  of  Revenue  and  Civil  Courts. 
See  Title  (4) 

(I  iKI'hough  a  Subordinate  Judge  may 
transfer  a  suit  of  less  value  than 
Rs.  1,000  to  a  Moonsiff  for  trial, 

he  has  ,  under  A<ft  VI.  of 

187 1 ,  s.  19,  to  try  CRsesof  any  value 

(12)  Moonsiff's  competence  to  make  de- 

claration of  right 

(13)  Question  of  fa6l  relating  to in 

special  appeal 

(14)  Transfer  of in  Bhownuggur, 

See  Privy  Council  Rulings  (10) 

(15)  High  Court  on  its  Original   Side 

has  no  ■  ■  to  try  a  **  suit  for 
land"  in  the  mofussil  ...     272 

(16)  The  succession  to  the  Tipperah  raj 

being  outside  of  the of  British 

Courts,  these  Courts  could  not  en- 
tertain a  suit  relating  solely  to  it ; 
but  where  a  zemindaree  lying 
within  British  territory,  which  had 
been  made  by  long  litigation  to 
carry  with  it  the  right  to  the  raj, 
formed  the  subject  of  a  suit,  the 
Coiirts  had  to  .entertain  it. 


Page. 
J  URISDICTION — (Continued). 

The  law  applicable  in  such  a  suit 
would  be  Hindoo  law  modified  by 
the  kulachar  or  local  usage.  The 
appointment  of  jubraj  carried 
with  it  right  of  succession  to  the 
raj  ...     404 

(17)  Act  VHI.  (B.  C.)  of  1869  restored 

to  Civil  Courts  the  — —  taken 
from  them  b/Act  X.  of  1859    ••-    .417 

(18)  Apart    from     special      statutes, 

Indian  Courts  have  no  power  in 
one  vear  to  settle  the  rate  of  rent 
for  future  years  between  owner 
and  occupier  of  land  ...     488 

(19)  See  Wasilat  (2) 


K. 

Khamar  Land. 

is  in  zemindar's  own  possefsion^ 

and  rightoi  occupancy  cannot  be 
acouired  on  it  except  under  spe- 
cial arrangement  ...     181 


Khas. 
(I) 

(2) 


— —  mahal.  See  Government  Khas 
Land. 

In  suit  by  zemindarfor-—^  posses- 
sion, onus  of  proof  of  an  occupancy 
title  set  up  by  defendant  lies  on 
defendant,  and  where  possession 
of  part  of  land  is  proved  by  de- 
fendant, he  may  keep  that,  but 
remainder  must  go  to  zemindar, 
and  the  costs  be  eq,ually  di\'ided 


219 
225 
260 


554 


KOBALA. 

A  — ^,  whose  validity  is  once  admit- 
ted between  the  parties,  can  only 
again  be  challenged  on  ground  of 
collusion  ...     366 

Krittima.    See  Adoption  (3) 


L. 

Laches. 

The  rule  of  caveat  emptor  deprives 

buyer  of  any  remedy  against  his        , 
own  laches  ...      45 

Lakhiraj.    See  Rent-free. 

Land  AcauisiTioN  Act.   See  Avjardi'^i 

Landlord  and  Tenant. 

( 1 )  Payment  of  rent  proves  relation  of 

,  and  where  that  exists  no 

question  of  limitation  can   arise      66 

(2)  A  landlord  who  has  let  out  land  at 
a  certain  rent  payable  as  a  whole, 
cannot,  without  consent  of  tenant, 
alter  latter's  positioii  by  appor- 
tioning rent  in  instalments  to  dif- 
ferent portions  of  the  holding  •••      95 
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Landlord  and  Tenant — (Continued). 

(3)  Where  relation  of ceases  with 

the  conset^t  of  landlord,  he  cannot 
again  claim  rent  without  showing 
how  and  when  the  relation  was  re- 
vived.   See  Rent  {2)  ...     115 
t4)  See  Location  m 

(5)  Where  a  defendant  proves  that  he 
4ias  been  paying  rent  to  a  middle- 
man, plaintiff  cannot  recover  rent 
before  proving  that  middleman's 
interest  has  ceased,  and  that  re- 
lation of  ■        exists  between  him 

and  defendant  ...     214 

(6)  Where  the  relation  of  has 

existed,  it  must  be  shown  to  have 
ended  before  tenant  can  be  ejected    3 1 9 

(7)  See  Service  Tenure  (2) 

(8)  A  suit  by  some  co-sharers  to  evict 

tenants  put  in  by  other  co-sharers 
is  not  a  trial  of  any  question  as 
between ...     418 

(9)  Tenant's  denial  of  tenancy  does 

not  of  itself  give  landlord  right  to 
khas  possession  ...     448 

(10)  5^^  Jurisdiction  (18) 
{iiySee  Declaratory  Decree  (4) 

(12)  Extinction  of  relation  of as  to 

a  fractional  holding  on  sale  of 
parent  estate  ...     556 

Lease. 

(i)  A  minor,  who,  on  coming  of  age, 

receives  rent  on  a granted 

by  his  guardian,  cannot  after- 
wards repudiate  it  ...71 

(2)  Where  a  Cenant,  who  has  a  one 

year's ,  holds  on  after  expiry 

of  tbat  term,  the  presumption  is 
that  he  holds  on  the  same  condi- 
tions, and  is  not  a  trespasser    ...     234 

(3)  Where  a  property  is  leased  out 

under  different  kinds  of s,  one 

of  which  is  permanent,  and  all  of 
which  are  eventually  designed  to 
become  so,  and  buildings  are 
erected  all  over  on  this  under-  # 
standing,  the  whole  property 
should  be  treated  as  being  under 

a  permanent ...     336 

(4)  See  Relinquishment  (2) 

Legislation. 

as  to  Sovereignty.    See  Privy 

Coun cil  Rulings  ( 1 0) 

Legislature. 

Can  the  Indian  — 


destroy  any  right 


Page. 

Lessee — (Continued), 

(2)  A  forty  years'  howla protected      60 

(3)  A  —  of  co-sharers    stands    in 

place  of  co-sharers  . . .    306 


Lessor. 

Rights  of 


against  lessee 


Liability. 

(i)  Personal 
Agent. 
(2)  Joint 


(3) 


Action  (i) 
A  son's  — 


•    See  Prin  cipai  a  nd 
of  parties.  See  Cause  of 


-  for  his  father's  debt 


(4) 


depends  on  nature  of  the  debts, 
not  on  nature  of  property  in* 
herited 

for  costs.    See  Guardian  (6) 


(5)  Joint 


See  Bond  (5) 


(6)  A  person  living  in  commensality 
with  his  brother,  and  tacitly  ac- 
quiescing in  his  disposition  of 
property,  &c.,  barred  from  pro- 
testing afterwards 


Lien. 
(I) 


Prior 


See  Mortgage  (2)  and 


(2) 

(3) 
(4) 


(10),    Tea   Estate    and  Privy 
Council  Rulings  (11) 
How  to  deal  with  a  succession  of 

s  on  the  same  property 

Redemption  of 

Where  execution  of  several  decrees 
is  taken  out  at  the  same  time 
against  a  number  of  properties, 
the  decrees  should  be  satisfied  in 
the  order  in  which  the  --  s  were 
created 
(5)  Where  a  whole  property  b  mort- 
gaged,   cannot  be  limited  to 


fractional  share 

(6)  Satisfaction    of    prior  — r-. 

Mortgage  (5)  and  Bond  (3) 


See 


created  by  the  Charter  of  1865  ?      530 

Legitimacy.    See    Marriage      (4)     and 
Jurisdiction  {16) 

Lessee.  * 

(i) has  no  right  to  make  contract 

extending  beyond  his  lease  and 
detrimental  to  his  lessor 


«•• 


20 


Limitation. 

(0  Wherethe.first  issue  before  a  Moon* 

siff  was  one  of ,  and  case  was 

decided  on  that  issue.  Appellate 
Court  ought  not  to  remand  the 
case,  but  should  dispose  of  it  on 

the  issue  of on  the  evidence 

recorded 

(2)  Where is  pleaded,  the  ques- 

tion of  possession  is  to  be  decided 
on  evidence  as  a  simple  fact,  and 
not  decided  on  any  supposed  pre- 
sumption ..• 

(3)  Hindoo    widow's   suit    for   hus- 
band's share  in  joint  estate  barred 

by because  of  her  inability 

to  show  personal  enjoyment  with- 
in twelve  years 

(4)  Tenant  cannot  set  up as  a  bar 

to  any  suit  brought  by  his  land- 
lord  ' 


20 


202 


461 
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185 


187 


189 


13 


13 
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37 


56 
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Limitation — (Continued), 

(5)  A  person  ejected  by  Collector  may 

brin^  a  suit  for  recovery  of  title 
within  twelve  years 

(6)  Where  relation  of  landlord  and  ten- 

ant exists,   no  question   of 

can  arise 

(7)  For  enforcement  of  right  of  pre- 

emption,  runs  one  year  from 

date  of  sale  impeached 

(B)  See  Decree  (2)  and  Execution  (3) 

(9)  See  Jurisdiction  (6) 

(10)  Mortgage- bond.  See  Privy  Coun^ 

cil  Rulings  (4) 

(11)  applicable  to  proceedings  in 

execution 

(12) Act,  IX.of  1871,  Sch.  II.,  art. 

167 
(13)  S.  20,  Act  IX.  of  187 1,  does  not 


(14) 


apply  to  partnership  accounts 


here  an  application  is  not  only 
for  reversal  of  sale,  but  also  for 
recovery  of  possession  and  de- 
tlaration  of  title,— of  one  year 
does  not  apply 

(15)  Suit  to  establish  right  to  sell  mort- 

gaged property  in  satisfaction  of 
debt  not  barred  by 

( 1 6)  Suit  for  resumption  of  lands  alleg- 

ed to  'be  rent-free  in  1793  barred 
now  by  — 

(17)  See  Title  is) 

(18).  An  objection  of is  not  most 

suitably  sustained  by  evidence  of 
relinquishment  from  a  period  the 
lapse  of  time  from  which  exceeds 

th  e  period  of 

In  an  execution-case,  in  which 
notice  was  served  before,  but 
application  for  execution  made 
after,  .enactment   of    new    Law 

of ,   limitation    should    run 

from  date  of  notice 

(ao)  The  facfl  of  an  adverse  decree  does 
not  prevent from  running... 

(21)  See  Instalment'bond 

(22)  See  Twelve  Years. 

(23)  See  Privy  Council  Rulings  (11) 

(24)  Where  protracted   litigation    had 

taken  place  between  parties,  and 
liabilit)^  for  costs  lay  undetermined 
aUthe  time  held  (in  an  application 
for  refund  of  deposited  costs)  that 
would  run  from  date  of  con- 


dp) 


65 


66 


67 


84 

94 
106 


145 


148 


189 


209 


Page. 

Limitation — (Continued), 

(31)  The  right  to  a  hereditary  istcm- 

raree  mourosee  tenure  cannot  be 
barred  by ...    455 

(32)  See  Presumption. 

(33)  Disability    from    — —    does   not 

accrue  in  case  of  minors  ...    461 

(34)  Extension  of lo  meet  case  of 

fraud  *...     476 

(35)  See  Act  X.  of  1859  (2) 

(36)  See  Attachment  (3) 

^37)  The  — —  applicable  in  a  suit  for 
possession  of  land,  ba$ed  on  a 
compromise  in  a  former  suit,  is 
that  laid  down  by  art.  145  of  Sch. 
Il.of  Act  IX.  of  1871  ...     522 

(38)  See  Wasilat  (2) 

(39)  Where  various  proceedings  have 

been    taken   in    execution  of  a 

decree, runs  from  dale  of 

first  application,  or  date  of  notice    546 

(40)  A  person  complaining  of  dispos- 

session is  barred  by  — ,  unless 
he  can  prove  that  he  has  not  been 
out  of  possession  for  more  than 
three  years  ...     550 

Limitation  of  Benefit. 

can  only   arise    from    specific 

agreement  ...     5^^ 


217 


249 
249 


(25) 
(26) 


elusive  proceedings  in  final  appeal    309 
running  separately  in  broken 


proceedings 

—  as   to   recovery  of  overpay- 
ment.   See  Contract  (11) 

(27)  Art.     147,  sch.    of law  ap- 

plies  to  deposits  recoverable  in 
specie 

(28)  Attempt  to  recover  mourosee  istem- 

raree  tenure 

•  *  • 

(29)  See  Putnee  Talook  (4) 

(30)  See  Inheritance  (9) 


3'o 


415 
425 


Litigation. 

Recovery  of  costs  of  concerted 


478 


Loan. 

Immoral .    See  Mortgage  (6)  and 

Partition  (5) 

Location. 

Where  relation  of  landlord  and  tenant 
was  proved,  a  claim  for  rent 
would  not  be  destroyed  by  a  dis- 
crepancy between  two  decisions 
as  to  the -— of  the  land 


M. 


191 


Madras  Law.  See  Privy  Council  Rulings  {12) 

Mahomedan  Law. 

(i)  See  Pre-emption  (i)  and  (3) 

(2)  See  Dower»money, 

(3)  See  Primogeniture. 

(4)  See  Inheritance  (4) 

(5)  See  Marriage  (4) 

(6)  See  Endowment, 

Maintenance. 

(I)  Under  Hindoo  I^w,  property  pur- 
chased from  heir  with  notice  that 
a  widow  is  en  tit  led  ^to  be  main- 
tained out  of  it,  continues  to  be 
liable  for .  Widow  is  not  re- 


quired to  sue  heir  before  following 
properties  in  hands  of  purchaser  •« 

4 


100 


flfHK  (CITXL  «UtOI9S). 


«H 


Page. 
Maintbnan'Ce — (Continued), 

(i)  Ill-treatment  a  ground  for  separate 

.     Court  justified  in  giving 

decree  on  basis  of  income-tax 
return.  Seven  per  cent,  too  high 
average.  Any  saving  which  a 
woman  might  make  by  living 
with  her  family  not  to  be  taken 
.into  account  ...     474 

Majority.    See  Inheritance  (3) 

iMANAGBR. 

(1)  On  death  of ,  under  Act  VIII. 

of  1 859,  s.  243,  a  J  udge,  if  he  finds 
on  review  of  progress  made,  that 
a  decree  is  not  likely,  under  such 
management,  to  be  satisfied, 
may,  in  exercise  of  discretion, 
direct  execution  to  proceed 
2^ainst  estate  ...      33 

(2) of  joint  estate  may  be  sued  by 

all  parties  together  for  account  ...     122 

(3)  Misappropriation  by—     .  See    ... 

Minor  (6) 

(4)  Responsibility  of ...     311 

Map. 

To  be  binding  on  parties  to  a  suit  an 
Ameen's-^,  laying  down  bound- 
aries, must  be  supported  by  evi- 
dence that  it  was  drawn  in  their 
presence  ...     179 

Marriage. 

(i)  Hindoo .    See ...       32 

(2)  Property  acquired  by ,  See  ... 

Separate  (4) 

(3)  After  a  first a  Hindoo's  right 

to  the  person  of  his  wife  is  com- 
plete, yet  where  there  are  other 
ceremonies  which  are  u^Ual,  but 
are  neglected,  and  claimant  has 
not  shown  cause  for  neglect,  he 
is  not  entitled  to  decree  in  a 
suit  for  restitution  of  conjugal 
rights  •«• 

(4)  Wherea  Mahomedanlady  sued  for 

declaration  of  validity  of  her , 

held  that  though  legitimacy  fol- 
lows from  the  bed,  and  legitimacy 
may  be  inferred  from  treatment 
during  life,  yet  the  force  of  pre- 
'  sumption  varies  according  to  cir- 

cumstances, and  the  plaintiff's 
omission  to  appear  and  give  evi- 
dence in  her  own  case  told  against 
the  presumption  •••    444 

MEAStTREMENT. 

Application  to  Collector  for  ■  un- 
der Act  VI.  (B.C.) of  1862,  s.  ID, 
can  only  be  made  by  zemindar  or 
person  entitled  to  receive  rent    ...      92 

Merger. 

The  doctrine  of  —  does  not  hold  in 
thiscountry,  and  same  person  can 
hold  as  ryot  and  farmer ;  but  as 
ryot's  possession    is  adverse  to 


386 


Page. 
MERGER-^CContinuedJ, 

owner's,  the  ryottee  is  in  abey- 
ance as  lon^as  landlord's  restrain- 
ing will  is  in  abeyance  ...     503 

Mesne- PRO  FITS. 

(i)  See  Possession  (7) 

(2)  Court  executing  a  decree,  which  is 

silent  about ,  cannot  assess 

such ...     215 

(3)  See  Contribution  (2) 

(4)  Assessment  of — —,  though  reserv- 

ed for  period  of  execution,  is  not 
a  process  in  execution,  but  an 
essential  part  of  decree  ...     270 

(5)  When  a  decree  docs  not  give  — 

they  cannot  be  given  in  execution, 
but  a  regular  suit  may  be  brought 
for  them  ...     327 

(6)  See  Indigo  (3) 

(7)  See  Fractional  Share, 

Metes  and  Bounds.    See  Partition  (3) 

Minor. 

(i)  A ratifying  guardian's  lease       71 

(2) 's  suit  against  guardian  for  ac- 
count of  rents  not  cognizable  by 
Small  Cause  Court  ...       75 

(3)  — 's  responsibility  for  debts  con- 

tracted by  estate  ...     148 

(4)  Suit  on  behalf  of plaintiff  to 

be  carried  on  by  guardian        ...     184 

(5)  Adoption  of .    See  Adoption  (i) 

(6)  A  -^ —  has    no  cause  of    action 

against  a  debtor  who  has  paid  into 
his  father's  estate  money  which  the 
manager  has  misappropriated  ...     280 

(7) 's  property.     See  Guardian 

(7)  and  (8) 

(8)  See  Limitation  (33) 

(9)  Right  of .    See  Ancestral  Pro* 

perty  (5) 

Minority.    See  Inheritance  (3) 

Minor  Partner.    See  Contract  (6) 

Misjoinder.    See  Cause  of  Action  (2) 

Mistake.    See  Settlement, 

Mitakshara.  See  Partition  (3),  Privy 
Council  Rulings  (11),  and  A  nces* 
tral  Property  (5) 

Mohurana.    See  Dower^money. 

Moiety.    See  Tea  Estate. 

MOKURRUREE  LeASB. 

( 1 )  Right  of  pre-emption  cannot  be  en- 

forced againsta  lease  in  perpetuity      43 

(2)  A granted  to  a  general  agent 

without  special  consideration  in- 
operative against  a  mortgage  of 
later  date  on  good  consideration        61 

(3)  See  Enhancement  (5) 

(4)  •S'tftf  Auction-purchaser  (3) 

(5)  A  pottah  granting  a  contingent 

lease  to  a  tenant  and  his  posterity 

not  necessarily ...    318 

e 
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mutt  (eivtt  nuttKe^). 


MOONSIFF. 

( 1)  Jurisdiction    of  — depends    on 

value  of  subject  of  suit,  not  on 
value  of  Court-fee  stamp 

(2)  See  Jurisdiction  (i  i)  and  (12) 


Mortgage. 

(I)  Where  land  covered  by 


Page. 


—  was 

not  made  over  to  mortgagee,  be- 
cause of  fault  of  mortgagor,  for- 
mer entitled  to  recover  cue  pro- 
portion of  consideration 
(i)  Land  covered  by  —  cannot  be 
claimed  whenever  mortgagor 
finds  it  convenient  to  redeem   ... 

(3)  In  a  suit  on  a  single bond 

under  which  property  is  conveyed 
to  different  persons,  all  of  them 
entitled  to  notice 

(4)  A    —  for    good    consideration 

sets  aside  a  mokurruree  lease  of 
older  date  granted  without  spe- 
cial consideration  to  a  general 
agent 

(5)  Unregistered bond  of  Rs.  100 

(6)  In  suit  to  set  aside and  a  sale 

in  execution,  on  ground  of  immo- 
rality of  loan,  held  that  creditors 
were  not  bound  to  go  behind  the 
decree  unless  clear  proof  were 
given  of  immorality  of  loan 

(7)  How  to  deal  with  a  succession  of 

s  on  the  same  property 

(8)  Order  of  execution  against    ■     . 

See  Lien  (4) 
(9) debt.    See  Limitation  (15) 

(10)  Where  a  property  has  been  twice 

mortgaged,  the  purchaser  under 
second can  only  obtain  pos- 
session after  discharging  lien 
created  by  the  first 

(11)  See  Tea  Estate. 

(12)  In  a  —  ■  in  which  by  mistake  only 

part  of  property  intended  to  be 
d  is  described  instead  of  the 
whole,  the  Court  should  rectify 
the  instrument 

(13)  Property  the  subject  of must 

be  sold  wholesale,  and  not  piece- 
meal, enquiry  being  made  as  to 
relative  value  of  properties  in- 
volved in  — .  It  must  not  be 
assumed  that  Government  assess- 
ment represents  true  value 

(14)  Consent  of  Civil  Court  to of 

minor's  estate,  when  needed     ... 

(15)  Where  some  property  was  made  the 

subject  of  a  second ,  while 

proceedings  in  execution  on  ac- 
count of  a  prior were  in  pro-. 

gress,  held  that  first  creditor's 
lien,  dating  from  his  latest  attach- 
ment, which  preceded  second  in- 
cumbrance, should  be  satisfied 
before  the  second  creditor's  claim 


39 


10 


60 


61 
78 


Mortgagee. 

(!)  — ^ — cannot  maintaina  suit  for khas 
possession  of  an  undefined  area 
of  the  mortgaged  land  without 
making  his  fellow- mortgagees 
parties  to  the  suit 

(2)  A ,  on  discovering  that  he  is 

without  proper  security  bcecauee of 
a  prior  lien  on  the  property  hypo- 
thecated to  him,  can  sue  for  re- 
covery of  money  without  waiting 
for  expiry  of  term 

(3>  — —  bond.  See  Privy  Council 
Rulings  {^) 

(4)  Before can  recover  property 

from  a  person  who  has  purchased 
it  from  mortgagor,  he  must  serve 
notice  of  foreclosure 

(5^  When  the  first  of  two  — «  accepts 
from  auction -purchaser  at  execu- 
tion-sale, made  at  foreclosure  of 
mortgage  of  the  other,  any  sum  of 
money  in  satisfaction  of  his  prior 
lien,  no  successor  of  his  can  again 
proceed  against  the  property    . . . 

Mortgagor. 

(i)  Purchaser  of  property   from 
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\4» 
171 


216 


335 


388 
449 


513 


entitled  to  noti9«  of  foreclosure 
from  mortgagee  ...     139 

2)  A depositing  amount  of  mort- 
gage for  purpose  of  preventing 
foreclosure  is  entitled  to  wasilat ; 
and  if,  while  liable  for  only  portion 
of  property,  he  pays  in  the  whole 
amount  to  secure  himself,  he  is 
entitled  to  wasilat  for  the  whole 

Mourosee  Lease. 

(i)  The  holder  of  a  hereditary  istemra- 

ree ,who  had  been  improperly 

dispossessed  after  an  auction-sale 
for  arrears  of  revenue,had  a  right 
'"  to  call  on  zemindar  to  restore  his 
tenure  as  one  of  the  encumbrances 
existing  at  time  of  sale.  Such 
a  right  cannot  be  barred  by  limi- 
tation 

(2)  Where  a had  been  granted  by 

fii  rajah  to  his  wife,  who  had  sold 
it  for  fair  consideration,  but  after- 
wards sought  to  set  aside  sale  on 
plea  of  ignorance  and  other 
grounds,  held  that  though  there 

'  *  were  doubts  of  the  genuineness  of 
the  lease  transaction,  the  pur- 
chaser was  entitled, in  the  absence 
of  proofs  of  the  genuineness  of  the 
ranee's  pleas,  to  his  purchase  ... 


Multifarious. 
(i)  A  suit  is  not 


,  because,  being 


brought  on  a  mortgage-bond  by 
which  property  is  &nveyed  to 
different  persons,  all  of  them  are 
made  parties 

f 
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259 
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468 
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Page. 
MuLTi  FARi  o  us — (Cotitin  ued), 

(2)  — —  ness  in  a  decree  not  an 
error  in  law  making  for  special 
appeal  ...      69 

Mutation. 

(i)  Statement  in  a* — proceeding  is  a 
4ocument  entitled  to  be  received 
in  evidence  ...     135 

(2)  Refusal  of  the  Revenue  Authori- 
ties to  enter  a  purchaser's  name 

in register,  not  a  ground  for 

cancelling  sale  . . .     353 

N. 
Nemo  debet  bis  vexari  fro  eadbm 

CAUS4  ...      366 

Nbw  Trial.  See  Decree  against  the  Dead, 

Nb\t-of-kix.  See  Probate  of  WilL 

NiLA  Zamin. 

In  a  suit  for  ■  ■  it  is  for  landlord  to 
bring  evidence  of  relative  extent 
of  —  and  leased  lands,  and  in 
default  of  such  evidence  the  whole 
must  be  taken  to  be  leased  to  the 
tenant  ...    398 

No.V-POSSESSION. 

Courts  must  be  very  careful  before 
holding  that  title  has  been  lost 
merely  by ...    453 


O. 


Page. 


Objection. 
(I)  An 


(2) 
(3) 


-  not  taken  early  in  a  suit 
cannot  be  allowed  in  special  ap- 
peal, where  it  would  be  a  surprise 

on  plaintiff 

to  erection  of  a  building     ... 

s  of  next-of-kin.  See  Probate 


28 
306 


of  WilL 

Obscurity. 

—  in  decision.    See  Remand  (10) 

Obstruction. 

(i)  Where  an— -is    admitted  by 
defendant,  Court  cannot  dismiss 
suit  for  its  removal,  on  a  finding 
of  fact  that  it  does  not  exist 

(2)  Removal  of  .  Se$  Right  of 

Way{\) 

(3)  To  order  removal  of  an its 

extent  and  character  should  be 
shown,  but  these  may  be  inferred. 

Period  of  grace  in  removing 

may  be  allowed  in  consideration 
of  season  of  year 

Occupancy. 

(i)  A  person  who  has  been  in of 

land  without  paying  rent  is  not 
entitled  to  protection  under  Act 
VIU.  (B.  C.)  of  i860,  s.  6  or  s.  22, 
even  on  ground  of  right  to  hold 
land  rent-free 


Notice. 
(DA 


-so  defective  as  to  preclude  a 


28 


141 


proper  defence  by  tenant  will  not 
sustain  a  suit  for  enhancement  of 
rent 

(2)  The  object  of  a of  sale  is  to 

inform  defaulter  of  its  approach, 
and  where  this  was  done  in  the  case 
of  a  putnee  talook,  certain  objec* 
tions  were  not  considered  a  suffi- 
cient plea  for  setting  aside  sale... 

(3)  Indirect  — ^  of  execution  proceed- 

ings; See  Execution  (14) 
{\) of  enhancement.  See  Tullubi" 

Srahmutter, 
(5)<S'e«  Limitation  (19) 

(6)  Presence  of  a  vakeel  as  good  as^— - 

(7)  A  wrong  name  in of  sale  not  in 

itself  such  an  irregularity  as  to  set 

aside  sale,  when  the has  been 

served  in  the  right  place,  and  the 
property  has  been  identified 

(8)  — to  quit.    See  Ejectment  (11) 

(9)  Affixing  of in  a  not  very  con-» 

spicuous  \)nrt  of  the  land,  when 
judgment-debtor  resides  in  a 
different  district,  i^  not  enough...    365 


280 


327 


15 


524 


(2)  A  ryot  not  having  a  right  of  — 

cannot  force  his  zemmdar  to  re- 
duce his  rent,  because  other  non- 
occupancy-r^ots  hold  lands  in  the 
same  condition  on  more  favour- 
able terms.  A  ryot  can  claim 
abatement  only  when  the  value  of 
his  tenancy  has  diminished  from 
causes  beyond  his  control 

(3)  A  deed  purporting  to  convey  a 

right  of  —  is  invalid  unless 
possession  is  taken  under  it  by 
transferee 

(4)  Where  a  terminable  lease  super- 

venes on  a  right  of  — — ,  but  the 
landlord  omits  to  assert  his  claims 
under  the  lease,  and  the  tenants 
hold  on  as^ before,  then  a  right  of 
■-  remains 
(5) rights  can  only  belong  to  indi- 
viduals, not  to  companies 

(6)  A  succession  of  pottahs  for  short 

terms,  extending  in  all  over  twelve 
years,  may  create  a  right  of  — -, 
out  any  solehnama  waiving  claims 
must  be  considered  in  connexion 
with  it 

(7)  Right  of cannot  be  acquired 

on  khamar  land  except  by  special 
arrangement 

(8)  Any  ryot  holding  under  purchaser  of 

a  permanent  transferable  interest 
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Page. 
Occupancy — (Continued), 

can  acquire  a  right  of ,  unless 

there  is  something  against  it  in  his 
potiah.  But  the  right  is  extin- 
guished by  relinquishment  of 
land  ...     213 

(9)  No  — ^ —  rights  relating  to  a  specific 
extent  of  land  can  be  acquired  in 
respect  of  an  undivided  share  of 
an  estate  ...     347 

(10)  See  Service  Tenure  (2) 

(11)  Landlord  entitled  to  get  back  his 
land  free  from  encumbrances  from 
a  farmer  who  had  allowed  himself 

to    acquire  rights   against 

landlord.  A  farmer  bemg  assig- 
nee of  owner's  interest  has  not 

an  adverse  possession  ..«        503 

Officb  Copy,    See  Record, 

Omnia  prasumuntur  ritr  bssb  acta..      62 

Onus  Probandj. 

(i)  In  a  suit  for  confirmation  of  pos- 
session — •  of  possession  lies  on 
plaintiff.  ...         6 

(2)  In  an  application  for  attachment  of 

money  deposited  with  third  per- 
son,   of  right  to  money  lies  on 

applicant  ...       20 

(3)  In  a  suit  for  establishment  of  title 

against  parties  in  possession  un- 
der awardof  Criminal  Court  under 
Act  X.  of  1872,  s.  530,  the  -r— 
is  on  the  plaintiff  ...       20 

(4)  The of  purchase  ot  property 

with  their  own  dower-money  lies 
on  wives  who  claim  that  property 
on  that  plea  ...       54 

(5)  The  —  of  determination  of  ten- 

ancy lies  on  landlord  seeking  to 
evict  tenant  ...       56 

(6)  In  suit  to  set  aside    pottah    on 

ground  of  fraud  , of  fraud 

*    lies  on  party  alleging  it  ...     133 

(7)  The  — —  of    falsehood  of   judg- 

ment debtor's  statement  that  he 
has  no  assets,  on  seeking  release 
from  jail,  lies  on  decree- holder  ...     182 

(8)  In  resumption-suit  — —  that  land 

is  not  rent-free  lies  on  plaintiff  ...     209 

(9)  ■         that  assets  of  ancestral  estate 

have  been  used  to  meet  ancestral 
debt  lies  on  judgment-debtor 
purchased  by  decree-holder  with 
claims  against  the  estate  ...     224 

(10)  In  a  claim  arising  out  of  separa- 

tion from  joint  estate,  the  pre- 
sumption is  in  favour  of  the  estate, 

the of  separation  lying  on 

person  making  the  claim  ...     232 

(11)  See  Usufructuary  (i) 

(12)  See  Nila  Zamin, 

'    (13) in    claim  to   alluvial   land. 

Se0  Accretion  (3) 


Onus  Probandi — (Continued). 

(14)  In  a  dispute  regarding  direction 

of  a  boundary  removed  by  one  of 
the  parties  to  a  suit,  — —that the 
general  direction  has  been  wrong- 
ly stated  by  the  other  lies  on  the 
party  who  removed  it 

(15)  —  of  injury  lies  on  person  bring- 

ing claim  for  injury  •  ... 

(16)  — —  in  suit  for  khas  possession. 

See  Kiias  (2) 

Orders, 

(i)  —  on  tenants  to  hold  themselves 
responsible  to  a  particular  person 
to  whom  release  has  been  made 
by  their  landlord  are  not  required 
to  be  stamped 

(2)  From  ■  ■  -  of  Judge  under  Reg. 
VIII.  of  1819,5.  6,  no  appeal    ... 

Ousted.    See  Bond  (3) 

Overpayment. 

— ,  recovery  of.  See  Contract  (11) 
and  Limitation  (27) 

P. 

Partxceps  Cr] minis.    See  Fraud  (2) 

Partition. 

(i)  A  zemindar  may  recogniae  the ^ — 
of  a  holding  either  formally  by 
actually  dividing  it,  or  impliedly 
by  receiving  rents  from  persons 
holding  separately 

(2)  Remand  for  trial  on  an  issue  of 

(3)  Regular  division  into   metes    and 

bounds  not  indispensable  to 

under  Mitakshara 

(4)  See  Joint  Family  (4) 

(5)  Portions  of  a  joint  family  estate  in 

course  of should  not  be  sold 

in  execution  of  decree  against  the 
whole  on  account  of  debts  of  for- 
mer holder;  though,  where  such 
debts  were  not  immoral,  and  the 
property  was  liable  for  them,  the 
sales  should  not  be  set  aside     ... 

(6)  Obstruction   of .    See  Cause 

of  Action  (5) 

(7)  Presumption    of    joint    acquisition 

rebuttable  by  evidence  of  ante- 
rior— 

(8)  See  Joint  Estate  (5) 

(9)  Where  an  applicant  for holds 

any  portion  of  the  estate  for  his 
own  use,  he  must  surrender  it  for 
"  ... 

(10)  Where  a  property  had  undergone 

,  and  one  of  the  sharers  was 

dissatisfied,  he  could  bring  a  suit 

to  have  the revised,  but  could 

not  ask  for  a  rectification  of  a 
portion  of  the  property 

(n)  An  agreement  to  h^e  a  deed  of 

drawn  up  can  be  put  in  as 

evidence  of  intention  of  parties  ... 
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Partition — (Continued), 

(12)  Division  of  land  and  erection  of 
dwellings  on  estate  in  which • 

had  taken  place  ...     494. 

(13)  Where  a  suit  arises  out   of  the 

result  of  a  ,  Court   should 

find  what  shares  have  fallen  to 

the  parties  ...     495 

(14)  Ste  Ancestral  Property  (5) 

(15)  See  Under-Tenures  (5) 

(16)  A alleged  to  have  been  made 

anteriorly  to  a  bond  under  which 
a  judgment-creditor  came  in.  but 
of  which  execution  was  not  taken, 
held  to  be  collusive  ...     538 

Partnership. 

(i)  A  number  of  persons  carrying  on 
business  with  money  supplied  by 
another,  and  agreeing  to  account 
yearly  to  that  person  for  a  share 
in  profits,  acknowledge  thereby 
his in  the  business  ...       49 

(2) accounts.     See  Special   Ap» 

peol  (13) 
(3)  Principal  and  minor  partners.  See 

Contract  (5) 

C|)  Where has  been  established, 

and  dissolution  is  not  subsequent- 
ly proved,  it  must  be  taken  to 
exist 


5" 


Party. 


Perpetual. 


Page. 


(1)  Death  of to  a  suit  ...       17 

(2)  Court    not  at   liberty  to    receive 

written  statement  in  a  suit  from 

any  one  not  a to  it,  or  to 

permit  him  to  appear  ...       17 

(3)  Court  not  competent  to  allow  intro- 

duction into  a  suit  of against 

whom  no  relief  is  sought    •        ...       17 

U)See  Third  Party. 

(5)  Each  mortgagee  in  a  bond  convey- 
ing property   to  several  persons 

should  be  made   a to   any 

suit  on  the  bond  ...       60 

(6) not  before  Court,  how  dealt 

with  ...     127 

Payment. 

•  (1)  Where  tenants  hold  on  after  expi- 
ry of  settlement,  new  purchasers 
of  a  zemindar's  right  do  not,  by 
separately  recording  their  shares 
in  Collector's  register,  acquire 
any  right  to  alter  the  manner  in 
which  tenants  pay  rent  ...       35 

(2) in  kind.  See  Rent  (7)  and  Ar^ 

rears  (4) 

Permanent  Intermediate  Tenure. 

See  Tulluhi  Brahmutter,  Ejectment  (8), 
Escheat,  and  Hindoo  Widow  (4) 

Permanent  Settlement. 

Grants  made  before ...        3  ' 

Vol.  XXV. 


Where  holding  is  under lease, 

lessee  cannot  be  ousted  without 
notice 

Perpetuity.    See  Mokurruree. 

Personal  Decree.   See  Judgment-debt' 
or  (8) 

Plaint. 

Decree     should     not    be    given    on 

ground  not  mentioned  in or 

issue 

Plaintiff. 

— —  failing  to  prove  case  in  his  own 
way  not  debarred  from  making 
out  a  good  right  on  facts  e*>tab- 
lished  by  the  defence  ... 

Plan. 

A  decree  based  on  a not  support- 
ed by  witnesses,  and  not  men- 
tioned in  a  list  of  admitted  exhi- 
bits, set  aside  as  doubtful 

Pleading  one'.s  own  Fraud.   See  Docu' 
nient  (2 

Pleas. 

(0  Where  a  suit  is  dependent  on  two 

,  and  one  is  overruled,  but 

the  suit  dismissed  on  the  other,  it 
is  not  open  to  the  defendant  to 
revive  the  former  plea  on  the 
overruling  of  the  latter  in  appeal 

(2)  — —  of  ignorance.  See  Mourosee 
Lease  (2) 

Police  Jagheer.    See  Service  Tenure. 

Possession. 

(i)  In  a  suit  for  recovery  of of 

portion  of  some  land,  and  for 
declaration  of  right  to  remainder, 
valuation  should  not  include  va* 
lue  of  latter,  which  is  nominal, 
requiring  a  stamp  of  Rs.  10 

(2)  Thakbust  maps,  evidence  of 

(3) of  a  plot  of  land  does  not  con- 
stitute adverse  — —  in  relation 
to  a  co-sharer,  unless  latter  sets 
up  some  right  denied  by  the  co- 
sharer  in  possession 

(4)  Actual not  interrupted  by  an 

Ameen's  alteration  of  his  map... 

(5)  In  a  suit  for of  land,  lower 

Courts  cannot  refrain  from  com- 
ing to  a  decision  because  of  any 
difficulty  in  boundaries,  but  must 
determine  definitely  whether  lands 
belong  to  plaintiff 

on  part    of    one  party,    not 
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commenced  in  wrong,  can  only 
be  disturbed-  by  proof  of  supe- 
rior title  in  another 


II 


23 
36 


53 
65 


tt» 


n 


8x 


xtvi 


Il^DCX  (civil  RUX.lNGiS)« 


Page. 


PossBSSiON — (ContiniteJJ* 

(7)  In  suit  for with  mcsne-profits, 

plaintiff  bound  to  put  forward  his 
whole  claim  at  once,  and  cannot 
reserve  a  portion  for  further  liti- 
gation 

(8)  Disclaimer  in  suit  for  — ~ 

(9)  See  Title  (5) 

(loj  Where  a  person  was  in  actual 

under  a  deed  of  conveyance,  a 
decision  declaring  the  deed  frau- 
dulent, which  was  under  appeal, 
did  not  put  another  in  — 

(11)  Recovery    of    .      See    Privy 

Council  Rulings  (11) 

(12)  See  Non-possession. 

(13) under  an  agreement  to  deliver 

over  lands  only  becomes  hostile 
on  expiration  of  term 

(14)  Three  years'  limitation  applicable 
to  suits  for  — — 
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PoSTrONBMBNT. 

— —  of  execution-sale 
Pott  AH. 

(1)  See  Rated) 

(2)  In  suit  to  set  aside 


-      34 


(3) 


(4) 


—  on  ground 
of  fraud,  onus  of  proof  rests  with 
party  who  alleges  fraud 

A  succession  of  short  term s, 

extending  over  twelve  years,  can 
create  a  right  of  occupancy 
-on  terms  ruled  by  Court,  ^'i^^ 


133 


155 
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Prescription. 

(i)  Suit  to  establish  right  of to 

an  easement  cannot  be  set  up  on 
a  possession  of  only  15  years    ... 

(2)  See  User  (2) 

Prbsumptiqs. 

(i)  In  a  plea  of  limitation, question  of 
possession  to  be  decided  on«evi- 
dence  as  a  simple  fact,  not  on 

(2)  There  is  a that  the  proceedings 


of  a  public  ofHcer  are  regular 
— -  in  favour  of  statements  in  a 
bond 

of  joint  acquisition.  Seeyoint 


(3) 

Family  (4) 
(5) that  assets  of  ancestral  pro- 
perly will  meet  claims  of  decree- 
holder 
—  in  favour  of  mokurruree  title. 


See  Auction-purchase  (3) 

in  favour  of  joint  estate.  Se0 


Joint  Estate  (5) 

in  favour  of  tenant  holding  on. 


Rent  (5) 
(5)  Nj  mere 


can  settle  the  ques- 


tion of  the  nature  of  a  tenancy... 

(6)  A not  necessarily  mokurruree, 

which  confers  a  contingent  hold- 
ing on  a  tenant  and  his  posterity 

Pre-emption. 

(i)  Right  of by  vicinage  vitiated 

by  delay  to  enforce  it 

(2)  In  a  suit  to  establish  right  of  — — 

plaintiff  bound  to  prove  perform- 
ance of  preliminary  ceremonies... 

(3)  Under  Mahomedan  law,  right  of 

applies  only   to  sales,  and 

cannot  be  enforced  with  reference 
to  leases  in  perpetuity 

(4)  Against  a  party  suing  to  enforce 

right  of ,  limitation  runs  for 

one  year  from  the  time  of  actual 
possession  under  the  sale  which 
he  seeks  to  impeach  , 

(5)  Right  of cannot  ordinarily  be 

claimed  in  respect  of  only  a  por- 
tion of  property  conveyed  away 
in  sale,  but  this  holds  good  only 
when  property  is  sold  in  block. 
Certain  ceremonies  to  be  per- 
-  formed  to  establish  this  right    ... 
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(6) 

(7) 

(8) 

See  Lease  (2) 

(9)  Where  a  case  is  transferred  from 

one  Court  to  another,  the is 

that  the  transfer  is  regular 

(10)  See  Twenty  Years  (3)  and  (4) 

(11)  See  Nila  Zamin, 

(12)  See  Marriage  (4) 

(13)  The arising  against  the  owner 

of  a  right,  which  has  lain  dormant 
four  years,  may  be  rebutted  by 
evidence  of  ownership  backed  by 
limitation 

Prim  A- FACIE  Proof.    See  Registration. 

Primogeniture. 

In  an  estate  governed  by  Mahome- 
dan law,-under  which  the  succes- 
sion had  gone  by  elder  brothers 
in  the  past,  held  that,  in  the  ab- 
sence of  any  sunnuds  declaring 
the  contrary,  the  practice  of  suc- 
cession by must  be  accepted 

as  prevailing 

Principal  and  Agent. 

Where  a  principal  had  given  an  order 
for  certain  articles,  and  referred 
to  his  agent  for  payment,  and  the 
agent  had  endorsed  the  order,  but 
the  broker  gave  up  the  claim 
against  the  principal,  and  sought 
to  recover  the  cost  of  the  articles 
from  the  agent  alone,  the  claim 
was  dismissed  as  untenable 

Principal  Partner.    See  Contract  {^) 

Priority  of  Lien.    See  Lien  (4) 

Privy  Council.  , 

No  Indian  Court  can  go  behind  any 
decision  of        ■ 
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Privy  Council  Rulings. 

(1)  Their  Lordships  refused  lo  reverse 

a  decision  of  the  High  Court  on 
a  question  of  fac^,  in  which  that 
Court  had  before  it  the  documents 
and  the  evidence  of  witnesses,  and 
had  an  opportunity  of  judging  of 
*the  demeanour  of  witnesses 

(2)  'Cause  of  action*  in  \€t  VIM.  of 

1859,  s.  2,  cannot  be  taken  in  its 
literal  and  most  restricted  sense. 
Where  a  material  issue  has  been 
tried  and  determined  between  the 
same  parties  in  a  proper  suit,  and 
in  a  competent  Court,  as  to  the 
status  of  one  of  them  in  relation 
to  the  other,  it  cannot  be  again 
tried  in  another  suit  between  ihem 

(3)  Tenants  are  not  concluded   by  a 

mistake  in  settlement  papers,  nor 
does  Reg.  XXV.  of  1802  provide 
for  forfeiture  of  rights  by  parties 
who  by  carelessness  or  accident 
allow  their  land  to  be  misdescrib- 
ed  in  settlement-proceedings. 

Whether  grants  made  by  a 
zemindar  before  Permanent  Set- 
tlement are,  or  are  not,  bindin^^  on 
his  successors,  is  a  question  which, 
though  their  Lordships  incline  lo 
the  affirmative  view,  cannot  be 
raised  for  the  first  time  in  appeal 
to  Privy  Council 
(4}  In  the  absence  of  satisfactory 
proof  of  fraud  or  mistake,  every 
presumption  ought  to  be  made  in 
favour  of  statement  contained  in  a 
bond,  which  was  deliberately  en- 
tered into,  and  which  has  been 
acted  on  for  years. 

In  action  brought  upon  a  mort- 
gage-bond, combining  personal 
obligations  with  pledge  of  proper- 
ty, where  the  claim  is  founded  not 
on  contract  to  pay  money,  but  on 
hypothecation  of  land,  the  law  of 
limitation  applicable  is  A61  XIV. 
■  of  18591  s.  I,  cl.  12 

(5)  Where  a  testatrix  devises  a  certain 

disposition  of  her  whole  property 
in  a  wajib-ul-urz  relating  to  a  por- 
tion of  it,  and  independent  evi- 
dence of  her  intention  to  make 
this  disposition  was  produced, 
held  that  the  disposition  was  valid 
against  a  claim  of  possession  set 
up  by  rival  claimants 

(6)  Ina  suit  which  was  one  of  boundary, 

and  which  had,  after  many  years 
litigatiqp,  gone  up  before  to  the 
Privy  Council,  held  that  the  first 
thing  to  be  found  was  what  had 
then  been  decided  by  Privy  Coun- 
cil, since  no  Indian  Court  could  go 
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Privy  Council  Rulings — (Continued). 

behind  such  decision;  that  so  much 
of  the  judgment  of  Calcutta  Court 
as  re>opencd  what  had  been  then 
settled  must  be  set  aside  ;  but  that 
fresh  evidence  on  points  not  thus  * 
settled  was  entitled  to  considera- 
tion ...     157 

(7)  Where  a  Hindoowidow  had  adopted 

a  son  inpursuance  of  an  authorisa- 
tion to  adopt,  which  was  alleged 
to  have  been  executed  by  Tier 
late  husband,  and  her  mother-in- 
law  sued  to  set  aside  the  adoption 
as  invalid,  and  the  case  turned  en- 
tirely upon  the  genuineness  of  the 
authorisation,  the  Privy  Council, 
in  consideration  of  the  nature  of 
the  suit,  which  would  destroy  not 
merely  the  title,  but  also  the  civil 
status  of  the  adopted  son,  and  in 
consideration  of  the  obligation 
which  lay  on  the  plaintiff  to  give 
her  own  evidence  in  support  of 
her  suit,  declined,  in  the  absence 
of  any  such  evidence  from  plaint- 
iff, to  set  aside  the  Calcutta  High 
Court's  decision  in  favour  of  tne 
defendant.  The  legal  prohibition 
against  a  disqualified  proprietor's 
making  an  adoption  without  the 
consent  of  his  guardian  extends 
to  an  authorisation  to  adopt,  but 
is  confined  to  the  proprietors  of 
estates  under  the  Court  of  Wards, 
and  does  not  apply  to  other  pro* 
prietors  who  have  attained  to  the 
age  of  discretion. 

Defects  in  evidence  relating  to 
the  execution  of  a  deed  authoris- 
ing adoption,  where  the  intention 
to  grant  such  authority  has  been 
proved  or  may  be  assumed,  are 
less  material  than  defects  in  evi- 
dence relating  to  benefits  confer- 
red on  various  persons  in  the  dis- 
position of  property  by  will       ...     235 

(8)  Where  a  Hindoo  father  created 

a  mokurruree  tenure  within  his 
zemindari  in  favour  of  his  illegiti- 
mate daughter  by  a  Mahomedan 
lady,  and  the  lawful  widows  of  the 
father  sought  lo  resume  the  tenure 
on  the  death  of  the  illegitimate 
daughter  without  heirs,  held  that 
where  there  is  a  failure  of  heirs, 
the  Crown,  by  the  general  prero- 
gative, will  take  the  property  by 
escheat,  but  will  take  it  subject  to 
any  trusts  or  charge  affecting  it. 
Held  also  that  there  is  nothing 
in  the  nature  of  a  mokurruree 
under-tenure  which  might  be  sold 
or  otherwise  alienated,  indepen- 
dently.of  the  parent  estate,  to- pre* 
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Privy  Council  Ruhngs— ^Cow/t/n/cf/^. 
vent  the  Crown  from  taking  it 
subject  to  the  rent  reserved  upon 
it  by  the  zemindar  ...     239 

(9)  Where  land  re-forms  by  alluvion 
on  a  site  capable  of  identification, 
the  right  of  the  owner  of  the  ori- 
ginal site  to  the  chur  is  indisput- 
able ...  242 
(10)  The  Thakoor  of  Bhownuggur  hav- 
ing, up  to  1866,  held  different 
portions  of  his  estates  in  Katty  war 
under  two  different  kinds  of  juris- 
diction, by  one  of  which  he  exer- 
cised high  civil  and  criminal 
powers  as  an  independent  prince 
under  the  supervision  of  a  Politi- 
cal Agency  representing  the  Bri- 
tish Government,  while  by  the 
other  he  occupied  the  position  of  a 
subject  in  Britishterritory;  and  the 
Government  of  India  having  re- 
solved ot\  removing  the  irritation 
felt  by  the  Thakoor  at  this  distinc- 
tion, by  transferring  the  territory 
under  British  jurisdiction  to  the 
more  immediate  jurisdiction  of  the 
Thakoor,  by  an  agreement  under 
which,  however,  the  transferred 
territories  should  revert  to  the 
jurisdiction  of  the  British  Govern- 
ment in  the  event  of  any  gross 
misconduct  on  the  part  of  the 
Thakoor,  of  which  misconduct 
the  Government  of  Bombay  was 
to  be  the  judge  : — 

Held^  firstly t  that,  if  such  a 
transfer  were  valid,  it  would  not 
atnount  to  a  cession  of  British 
territory  to  a  Native  State,  but 
would  merely  amount  to  a  transfer 
of  certain  territories  from  ordi- 
nary British  to  a  special  local  ju- 
risdiction ;  but,  secondly,  that  the 
transfer  in  the  present  case,  which 
was  alleged  to  have  been  effected 
by  sundry  notifications  in  Govern- 
ment Gazettes,  was  not  valid,  be- 
cause even  such  a  transfer  as  was 
contemplated  could  not  legally  be 
effected  without  a  Legislative  Act, 
such  as  had  not  been  passed  in 
this  case.  Held  also  that  as  the 
Governor-General  in  Council  is 
precluded  from  legislating  direct- 
ly as  to  the  sovereignty  or  domi- 
nion of  the  Crown  over  any  part 
of  its  territories  in  India,  or  as  to 
the  allegiance  of  British  subjects, 
no  Legislative  Act,  purporting  to 
make  a  Government  notification 
conclusive  evidence  of  a  cession  of 
territory,  could  exclude  a  judicial 
enquiry  as  to  the  nature  and  law- 
fulness of  any  such  alleged  cession. 
Held  also    that  the  jurisdiction 


Page, 
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of  the  High  Court  over  the  terri- 
tory in  question  was  territorial, 
and  would  cease  immediately  on 
a  valid  cession  ...     261 

(11)  Where  a  member  of  a  Hindoo 
family  living  under  Mitakshara 
law,  and  having  joint  family  pro- 
perty, died  entitled  to  an  undivlfled 
share,  leaving  two  widows,  who 
were  afterwards  sued  for  debts 
incurred  for  his  own  benefit  by 
their  husband,  and  against  whom 
decrees  were  obtained  by  the 
creditors,  and  one  of  the  surviv- 
ing members  of  the  joint  family 
sought  to  recover  possession  of 
the  interests  which  had  been  sold 
in  execution  of  the  decree  against 
the  widows,  //e/i/that  so  far  as  the 
interests  in  suit  were  not  covered 
by  any  prior  lien,  the  surviving 
member  was  entitled  to  recover 
them  from  the  auction-purchaser: 

Where,  however,  some  of  the 
interests  in  question  were  covered 
by  a  zur-i-peshgee  mortgage,  and 
the  exact  nature  of  the  lien  thus 
created  had  not  been  fully  ex- 
plained in  the  trial,  held  that  the 
surviving  member  could  not  re- 
cover his  interests  until  he  had 
satisfied  this  lien  : 

And  where,  in  the  same  suit, 
the  objection  was  taken  that  the 
claim  would  not  stand  because  of 
a  defect  in  the  frame  of  the  suit, 
whereby  a  co-sharer  in  the  joint 
family  property  was  not  made  a 
parly  to  the  suit,  held  that  as 
the  said  co-sharcr  had  previously 
been  put  in  possession  of  his 
moiety  of  the  property,  and  had 
put  ina  waiverof  allfurthcrclaims, 
and  no  further  claimant  could 
possibly  arise,  the  plaintiflf's  suit 
was  not  prejudiced  by  the  defect : 

Held  also  that  a  guardian,  in 
a  suit  like  this  one,  is  not  debarr- 
ed from  bringing  a  suit  on  be- 
half of  a  minor  claimant  whilst  the 
disability  of  infancy  continues, be- 
cause it  is  not  the  policy  of  the 
law  to  postpone  the  trial  of  claims     285 

(12)  Where  the  widow  of  a  zemindar 
claimed  her  husband's  estate  on 
behalf  of  an  adopted  son,  putting 
in  a  document  authorizing  her  to 
adopt,  which  was  alleged  to  have 
been  executed  by  her  deceased 
husband  ;  and  the  rival  claimant 
was  a  half  brother  of  fhe  deceased 
who  would  have  inherited  the 
estate  but  for  the  said  document, 

but  who  was  shown  to  have  been 
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Privy  Council  Rulings — (Continued), 

on  bad  terms  with  the  deceased 
(durinfT  his  lifetime),  the  Privy 
Council,  dealing  with  the  docu- 
rncnt  as  one  that  bore  a  genuine 
signature,  and  was  supported  by 
antecedent  probabilities,  declared 
ui  favour  of  the  plaintiil's  claim. 

Held  also,  however,  that  though 
in  Madras  a  Hindoo  widow,  not 
having  her  husband's  express  per- 
mission, may,  if  duly  authorised 
by  his  kindred,  adopt  a  son  to  him, 
yet  the  permission  must  be  given 
by  some  one  within  the  undivided 
family  and  having  a  direct  interest 
in  the  estate,  and  not  by  a  distant 
relative  ...     291 

^ROBATB  OF  WiLL. 

In  an  application  for  ,  opposed  bv 
persons  who  would  have  been  heirs 
of  the  deceased,  but  for  the  adop- 
tion of  the  plaintiff,  held  that 
objectors  had  no  standing  in  the 
case  ...     489 

Procxdurb. 

■  on  proof  of  death  of  defendant  ...       17 

Proclamation. 

A  Government  — —  advertising  a  de- 
pendent talook  for  sale  does  not 
apply  to  a  purchase  of  the  parent 
estate  afterwards  made  at  a  sale 
for  arrears  of  revenue  ...       86 

Propbssional  Febs, 

Where  a  barrister  renders  services 
which  go  beyond  his  profession, 
his  incapacity  to  recover  — ^  as 
a  barrister  does  not  pursue  him 
into  extra-professional  services; 
but  while  charging  as  an  attorney, 
where  he  acts  as  such,  the  com- 
mission which  he  may  get  on 
other  kinds  of  work  is  the  only  re- 
muneration he  can  claim  for  them     332 

Propbrtt.    See  Separate  (4) 

Proportion. 

—of  maintenance  charge  to  income    474 

PROTBCTION. 

of  share  in  estate  by  registry. 

See  Joint  Estate  (3) 

Public  Policy. 

it  is  not  against  —  to  enforce  ful- 
filment of  a  contract  under  which 
a  Hindoo^  making  a  second  mar-  - 
riage,  agreed,  to  confer  on  the 
brother  of  the  second  wife  a 
talook  which  was  to  be  carved  out 
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Public  Policy — (Continued). 

of  his  estate,  and  to  make  a  yearly 
payment  until  that  was  done,  the 
consideration  for  the  undertaking 
being  ample  ...      32 

Punishment. 

—  by  costs  for  wrong  valuation    ...       76 
Purchase. 

( 1 )  Right  of  — -  r  when  vendor  is  out 

of  possession  ...       48 

(2)  In  a  suit  to  set  aside  an   order 

made  underCivil  Procedure  Code, 

s.  246,  r  is  bound  to  prove 

—  and  possession  of  property        79 

(3)  Liability  of r  of  property  with 

a  Hindoo  widow's  claim  to  main- 
tenance ...     100 

(4)  -^  by   wife   during  husband's 

lifetime  ...     176 

(5)  The  current  of  High  Court  deci- 

sions on  the  question  of  the  right 
of  a  — r  from  a  party  not  in  pos- 
session to  bring  a  suit  to  recover 
possession  is  in  favour  of  the  right    224 

(6)  — ^  money.     See  Tea  Estate, 

(7)  The  mere  fact  of  plaintiff's  — 

being  good,  does  not  destroy  the 
rights  of  defendants  ...     436 

(8)  Ten  and  a  half  years' .    See 

Contract  (13) 
(9}  Declaration  of  right  to  —  when 

obtainable  .-.     493 

(10)  The  rights  of  a  — r  in  a  bond' 
fide  sale  prevent  his  vendor  from 
having  a  locus  standi  in  a  case 

between r  and   third  party 

relating  to  the  properly 

PuTNBB  Talook. 
{i)  See  Notice  (2) 

(2)  Holder  of should  register  his 

name 

(3)  A  zemindar  who,  as  superior  land- 

holder, has  sought  to  set  aside  a 

on  the  ground  that  it  does 

not  exist,  cannot,  on  failure,  claim 
to  be  the  owner  of  •it 

(4)  An  attempt  to  recover  possession  of 

a ,  1 7  years  after  its  purchase, 

on  foreclosure  of  mortgage,  bar- 
red by  limitation 


535 


152 


321 


434 


Question  op  Fact. 

(i)  See  Council  Rulings  (i) 

(2)  See  Appellate  Court  (2) 

(3)  Difference     between    two     lower 

Courts  as  to  value  of  evidence  is 

a ,  and  not  a  question  of  law 

<4)  See    Special    Appeal     (19)     and 
Jurisdiction  (13) 

(5)  Credibility  of  witness  a  —     ... 

(6)  Ownership  of   riparian  accretion 

a  — — 

6 
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364 
390 
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Question  of  Law.      See  Question  of 

Fact  (3) 

Question  op  Right. 

No  special  appeal  from  decision  in  a 
suit  for  arrears  of  rent  by  which 
no is  determined  ...     247 

R. 

Rate« 

( 1)  Rent decreed  to  landlord  bind- 

ing on  tenants  for  ensuing  years 
until  they  obtain  a  different  decree       10 

(2)  In  suit  for  determination  of  rent, 

plaintiff  has  no  right  to  demand 
that  arrears  shall  be  recovered  at 
•—  decided  on  by  Court  ...     175 

(3)  —  of  interest  running  on   debt. 

See  Interest  (i) 

(4)  —  of  interest  on  time-expired 

bonds  in  discretion  of  Court       ...     318 

(5)  A  ryot  objecting  to  the fixed 

by  Collector  under  Act  VI.(B.C.) 
of  1863,  s.   10,  should  appeal  to 
Judge,  and  not  wait  for  zemindar 
to  sue  for  arrears  at  that  rate... 
{6)  See  Enhancement  (6) 

(7)  In  applying  the  rule  of  proportion 

laid  down  in  3  W.  R.,  p.  29,  the 
Judge  must  consider  what  — 
the  ryots  actually  pay,  not  what 
they  ought  to  have  paid 

(8)  See  Jurisdiction  (18) 

Receipt. 

{i\  Where  a  zemindar's for  rent 

describes  him  as  a  4-anna  sharer, 
and  ryot  proves  that  he  has  not 
paid  zemindar  a  4-anna  share  of 
rent,  the  ryot  is  not  barred  from 
questioning  zemindar's  title 

{2)  See  Tenancy  (i) 

• 

Reconveyance.    See  Contract  (9) 

Record. 

All  the  papers  filed  in  a  suit,  in  which 
a  compromise  is  confirmed  by  a 
decision,  form  part  of  the  record, 
and  that  recora  is  a  public  docu- 
ment, which  may  be  proved  by 
an  office  copy 

Redemption. 

(i)  In  a  suit  for it  is  the  peculiar 

province  of  lower  Courts  to  go 
mto  and  adjust  accounts  between 
parties 

,  (2) ^f  lien  on  ancestral  property 

(3)  Claim  of  equity  of invalidated 

by  inconsistency  of  party  making 
it 

Re-format  ION. 

♦     Chur    lands.     See     Privy     Council 

Rulings  (9) 
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68 


74 
185 


505 


22 


200 


Pag^e. 
Refund  of  Costs.     See  Limitation  (24) 

Registered. 

A  mortgage-bond  for  land  of  value 
more  than  Rs.  100  ought  to  be 
■      ;  and,    if  unregistered,  can 
only  be  sued  upon  as  a  money- 
bond  ,   ...       78 

Registered  Tenant. 

A  decree  against  a in  a  suit  for 

rent  against  him  and  another  is 
not  binding  against  the  other  in 
subsequent  proceedings  ...       23 

Registration. 

—  of  document  primd-facie  proof 

of  truth  of  its  contents  ...     267 

Regular  Appeal. 

Wrong  exercise  of  discretion  in 
awarding  costs  should  be  dealt 
with  in ;  not  in  special  appeal 

Regulation  VIII.  op  1793. 

Notice  of  enhancement  under ... 

Regulation  XXV.  oP  1802. 

—  does  not  provide  for  forfeiture  of. 
right,  because  of  mistake  in  set- 
tlement papers  ...        3 

Regulation  VIII.  op  1819, 

From  order  by  Judge  under ,  s.  6, 

no  appeal  ...     22a 

Release    from  Jail.     See   Judgment^ 

debtor  (5) 

Relief. 

If  a  person  allows  property  to  be 
purchased  for  him  in  the  name  of 
another,  and  takes  no  steps  to 
reveal    his  ownership,    he   must 

make  out  a  clear  right  to 

against  any  one  who  may  pur- 
chase the  property  in  good  faith 
from  ostensible  owner  ...     532 

Relinauishment. 

(i)  See  Limitation  (18) 

(2)  The of  a  lease  is  justiBable 

where  lessee  cannot,  m  conse- 
quence of  the  action  of  competent 
Court,  enjoy  his  lease  as  a  whole     492 

Remainder  ...     425 

Remand. 

(i)  Where  first  Court  tries  a  case  on  an 
issue  of  limitation,  second  Court 

should  not  ,  but  dispose  of 

case  on  that  issue  oqi'the  evidence 
recorded  .  ...       13 

(2)  Inadequate  enquiry  in  lower  Court 
.a  proper  ground  for  remand     ...       25 

(3)  —  ^or  fresh  evidence  m       35 
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Remand — (ConiinuedJ, 
(4) for  retrial 


on  an   issue  of 


38 
47 


partition 
(5)  Sec  jurisdiction  (2) 
(6) for  evidence  on  new  issue  ... 

(7)  See  Thakbust  (2) 

(8)  See  Appellate  Court  (8) 

(9) ^^  have  an  ignored  point  settled    140 

(10)  Occasional  obscurity  in  decision, 
in    which  second    Court   agrees 

with  first,  not  a  ground  for 276 

(11;  Under  Act  VIII.  of  1859,  s.  354, 

Subordinate  Judge  may a 

case  for  evidence  on  a  fresh  issue, 
but  not  for  fresh  evidence  on  an 
issue  fully  determined  ...     2S4 

(12)  To  justify  a it  must  be  shown 

that  some  error  in  law  has  been 
committed,  or  that  the  case  in 
some  other  way  comes  under 
s.  372,  Act  VI 11.  of  1859  ...     325 

(*3)  A order  should  not  be  made 

for  the  trial  of  a  case  in  a  lower 
Court  when  all  the  evidence  for  its 
disposal  is  before  the  higher  Court 
which  should  dispose  01  it  itself       389 
Remedy. 

(i)  See  Laches, 

(2) against  ejectment.  See  Decree  {$) 

(3)  See  Variation  (i) 
Removal. 

To    secure  of    building    it    is 

necessary  to  prove  not  only  non- 
consent,  but  objections  before 
erection  ... 

Rent. 

(i)  Payment  of separately 

(2)  A  tenant  is  not  again  liable  for 

which,  with  landlord's  consent,  he 
has  paid  to  a  third  party,  who  is  a 
co-sharer 

(3)  Even  where  a  tenant  admits  tenan- 

cy, proceedings  under  Act  VIII. 
(B.C.) of  1869,  s. 38,  may  be  ne- 
cessary to  settle  the  —  to  be  paid 
(4) in  kind.  See  Act  VIIL  (B.  C) 

of  1869  (7) 
(5)  Suit  for  determination  of —  should 
be  accompanied  by  offer  to  grant 
'  pottah  in  terms  ruled  by  Court 

(6) suit.    See  Title  (4) 

(7) Law  recognizes   payment  of 

— —  in  kind 
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306 
35 


115 


136 


»75 
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(8)  Suit  to  determine  prospective 

will  lie  under  Rent  Law 
{<))  See  Arrears  (6) 
(lo)  In  suit  for  enhancement  of 


307 
3«8 


—  it 
is  necessary  to  take  the  average 
value  of  produce  for  a  series  of 
years,  including  years  of  abnor- 
mal plenty  and  scarcity 

(n)  A sui^  is  a  civil  suit 

(12) of  future  years.     See  Juris- 
diction (18) 


Rent-free. 


(•) 


tenure  does  not  confer  right 

of  occupancy 
(2)  Resumption  of  —  land.    See  Li  mi" 

tation{\t)sLwd  Onus Probandi  (8) 
(3) claim.   See  Coal  Company. 

Rent  in  Kind. 

Suit  for  — 


42 


cognizable  under  Act 
VIII.  (B.  C.)of  1869 
See  Rent  (4) 

Res  Adjudicata.    See  Right  of  Way  <i) 

and  Kobala  (i) 
Restitution. 

^  of  conjugal  rights.  See  Marriage 

(3) 
Resumption. 

(1)  See  Special  Appeal  „, 

(2)  In  suit  for of  lands  alleged  to 

be  rent-free,  onus  of  proof  that 
they  ar^  not  so  rests  on  plaintiff. 

Suit  for of   lands  alleged 

to  be  ren^  free  in  1793  barred 
now  by  limitation  ,„ 

Retrial. 

(1)  An  Appellate  Court  finding  neces- 

sary evidence  not  taken  in  a  case 
may  either  take  the  evidence  it- 
sell,  or  get  it  taken  by  lower 
Court, but  It  should  decide  thecase 
itself,  and  not  reman4  it  for  — — 

(2)  Remand  for on  an  issue  of 

partition 

(3)  See  Ex'parte  (2) 

Revenue  Court.    See  Title  (4) 

Reversionary  Interest 

See  also  Declaratory  Decree  (4) 
Review. 

(1)  A  Judge  may judgment  of  a 


140 


26 


209 


35 
38 


425 
516 


(4) 


Right. 
(I) 


predecessor  containing  error  in 
calculation  of  claim  decreed      ...       63 

(2)  r— ^  of  exercise  of  discretion  in  or- 

dering costs.  See  Special  Appeal  (16) 

(3)  It  is  not  a  proper  ground  for  grant- 

ing a  of  judgment  that  a 

Judee  on  revising  the  evidence 
might  come  to  a  diSerent  opinion ; 
and  where  a  — —  has  been  impro- 
perly granted.  High  Court,  in 
special  appeal,  can  ^  it  aside 
and  restore  former  order  ...     324 

A of  judgment  should   be 


granted  on  fresh  evidence  only, 
if  the  evidence  could  not  have 
been  produced  before 


-•♦^ 


343 


391 
417 


—  of  ferry  ghaut.    See  Ferry  (i) 

U)  A  declaration  of of  way,  which 

required  the  removal  of  some 
rubbish  which  had  blocked  up  a 
doorway,  did  not  involve  the  re- 
moval of  the  doorway 
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Right — (Coniin  ued). 

(3) of  contribution.   See  Watercourse, 

(4) to  bring  suit.      See  Purchaser  (5) 

(5) to  adopt.     See  Privy  Council 

Rulings  (7) 

(6) of  alienation.    See  Adoption  (3) 

(7) of  co-sharer.     See  Co-sharer  (6) 

(8) of  husband.     See  Marriage  (3) 

(9)  Declaration  of .    See  Act  X,  of 

'S59  (2) 
Right  of  Occupancy. 

See   Occupancy  (i)  and  (2),  and 
Abatement  (I) 
Right  of  Suit. 

for  recovery  of  money  advanced 

on  property  on  discovery  of  prior 
lien  on  it 
Right  of  Way. 

(i)  Where  a  suit  for was  rejected 

because  of  admission  that  the 
road  was  a  public  one,  but  the  real 
cause  of  action,  the  obstruction 
allcged,was  not  adjudicated,  held 
that  s,  2,  Code  of  Civil  Procedure, 
-  did  not  bar  a  suit  for  removal  of 
the  obstruction 

The to  a  merchant's  granary 

includes  right  of  access  for  those 
who  deal  with  him 

forfeited.    See  User  (2) 

No over  a  road,  the  privilege 


(2) 


(3) 

(4) 


of  enjoying  which  is  confined  to 
a  section  of  a  community 

S. 

Saham  Share.    See  Inheritance  (4) 
Sale. 

(i)  See  Execution  (5) 

(2)  —  by  debtor  not  necessarily  frau- 

dulent if  for  valuableconsideration 

(3)  Certificate  of  purchase,  when  proof 

of  — 

(4)  Where  a  person  claiming  properly 

is  required  to  produce  a  deed  of 
sale,  and  produces  one  executed 
by  one  of  three  co-proprietors, 
who  are  brothers,  it  is  not  open  to 
the  other  co-proprietors  to  ques- 
tion the  genuineness  of  the  deed 
in  special  appeal,  if  its  genuine- 
ness was  proved  in  lower  Court 

(5)  See  Evidence  (10) 

(6) certificate.    See  Intervenor  (2) 

(7)  Cancelling .  See  Mutation  (2) 

(8)  — under  reservation.    See  Con- 

tract (9) 

(9)  Wherea certificate  is  accurate 

as  to  any  part  of  the  description 
of  the  subject  of  sale,  and  can  be 
used  to  identify  it  with  the  help 
of  extraneous  evidence,  such  evi- 
dence can  be  received 

(10)  A  decree  is  conclusive  as  to  pro- 
priety of  a 


^te 


53 


203 


225 


233 


119 
168 


178 


401 
412 


Sale  Law.    See  Under^tenures  {5) 

Secondary  Evidence.  See  Evidence {2)  &c  ij} 

Security.    See  Mortgage, 

Self-acauirbd  Property.  See  Adoptiou  is) 
Separate. 

(i) payment  of  rent  ...       35 

(2) suit  for  interest  and  mcsnc- 

proiits  «...      215 

(3) suit  for  enhancement.    See 

Co'sharer  {3) 

(4)  Property  acquired  by  marriage  is 

a acquisition,   in   which   a 

brother  has  no  right  of  necessity 

to  share  . . .      307 

(5) decrees.    See  Execution   (21) 

(6) use.     See  Partition  (y) 

(7) maintenance.  See  Maintenance  (2) 

Service  Tenure. 

(1)  A ,  where  of  a  personal  kind, 

and  not  related  to  public  function- 
aries like  a  police  jagheer,  can  be 
sold  in  execution  of  a  decree     ...      206 

(2)  The  relation  of  landlord  and  tenant 

having  been  established  between 
a  zemindar  and  some  palkcc- 
bearers  on  the  occasion  of  a  futile 
attempt  on  his  part  to  oust  them 

from  a ,  in  which  they  had 

acquired  a  right  of  occupancy, 
which  had  survived  the  cessation 
of  service,  the  zemindar  was  now 
in  a  position  to  sue  the  bearers 
for  arrears  of  rent 

Set  Aside. 

(1)  An  entire  decree  can  be  — —  on 

appeal  from  intervenor  only 

(2)  An  execution-sale   not  to  be  — — 

on  application  of  person  not  a 
party  to  original  proceedings    ... 

(3)  Suit  to  pottah  on  ground  of 

fraud 

putnee  sale  on  insufii- 

•  •  • 

mortgage.  See  Mori* 


(4)  Suit  to 

cient  plea 

(5)  Suit  to 


370 


29 


79 
153 


141 


illegal  sale  of  tenure. 
See  yudgment-debtor  (4) 

(7}  Execution  sale for  irregularity. 

See  Execution  (13) 

(8)  Attempt  to alienations;    See 

Adoption  (3) 

sale.    See  Privy  Council  Rul^ 


(9) 

ings  (11) 

(10)  Inadequacy  of  price  not  a  ground 

for  setting  aside  an  execution-sale, 
if  no  substantial  injury  has  been 
caused  by  any  material  irregu- 
larity 

(1 1)  An  indefinite  postponement  of  a 

sale  resulting  in  a  sudden  sale  for 
an  inadequate  price  amounts  to 
substantial  injury  for  which  sale 
should  be 
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328 
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'Set  Aside — (Continued), 

!       (12)  Suit  to conditional  lensc.  5ftf 

Declaratory  Decree  (4) 

SbT'Off.     See  Counter-claim, 

Sbttlement. 

Mistal^  in papers 

Share.        See  Partnership  (i) 

IShikmbe  Talook.  See  Thakbust  Map  (3) 

I  Site.    See  Location, 

I  Shall  Cause  Court. 

See  Jurisdiction  (5)  and  (7)  and 


Page. 


Special  Appeal — (ContinuedJ , 

(10)  See  Appeal  (4) 

(11)  High  Court  cannot  in 


Page. 


Special  Appeal  (15) 


Solbhnama. 


can  waive  a  right  of  occupancy...     155 

SoLBMN  Affirmation. 

Where  a  Judge  upset  a  MoonsifF's 
decision  in  a  suit  for  the  re-open - 
tng  of  a  pathway  on  evidence  not 

taken  on ,  the  J  udge's  decision 

was  worthless  ...     152 

SovEREiG NTY.     See  Privy  Council  Rulings 

(10) 

Spbcial  Appeal. 

(0  Wrong  exercise  of  discretion  in 
awarding  costs  not  such  an  error 
as  to  justify  interference  in 22 

(2)  An  inadequate  inquiry  in  lower 
Court  fornis^i  ground  on  which  m 

[  — —  a  judgment  may  be  set  aside.       25 

(3)  An  objection  that  would  be  a  sur- 
prise on  plaintiff  cannot  be  taken 
forthefirst  time  in  ...       28 

(4)  Remand  in for  re- trial  on  an 

issue  of  partition  ...       38 

^5)  High  Court  in can  set  aside  a 

decision  of  second  Court  setting 
aside  a  judgment  of  first  Court 
dismissing  a  suit  in  which  defend- 
ants had  a  positive  unrebulted 
case  against  which  plaintiffs  had 
adduced  nothing  ...       50 

(6)  High  Court  refuses  to  disturb  deci- 
sion of  lower  Court  in  order  to 
try  an  issue  for  the  first  time  rais- 
ed in- 

{7)  Error  in  calculation  of  claim  de- 
creed is  not  a  ground  of to 

Hij»h  Court 

(8)  High  Court  refuses  to  interfere  in 
—; —  with  an  order  of  lower  Court 
dismissing  a  suit  on  ground  of 
multifariousness  ...       69 

(9)  Delay  in  taking  out  process,  when 
resulting  in  loss  of  suit,  is  not  a 
ground  for  asking  High   Court 

in to  direct  lower  Court  to 

condone  neglect  ...       71 

Vol.  XXV. 


59 


63 


—  mter- 
fere  with  lower  Court's  estimate 
of  comparative  worth  of  two  wit- 
nesses ...     137 

(12)  Where  a  finding  of  both  lower 

Courts  is  objected  to  in on  the 

ground  that  it  is  unsupported  by 
evidence,  the  objection  must  be 
staled  in  the  petition  ...     140 

(13)  In  a  suit  for  partnership-accounts, 
the  question  whether  one  of  the 
parties  had  the  status  of  partner 
could  not  be  raised  for  the  first 
time  in ...     145 

(14)  Ina  rent-suit  in  which  no  question 
of  enhancing  or  varying  rent  or 
of  title  was  decided,  there  was 

no .      •••     *53 

(15)  The  fact  that  a  suit  is  cognizable 
by  a  Small  Cause  Court  does  not 

bar  a ;    but    a     difTcrence 

between  Moonsiff  and  Subordi- 
nate Judge  as  to  value  of  evi- 
dence is  not  a  question  of  law 
making  for ...  ...     166 

(16)  No against  an  ordcras  to  costs 

made  by  competent  Court,  though 
High  Court  can  review  exercise 

of  discretion  ...     226 

(17)  There  is  no to  High  Court 

from  an  order  on  an  adjusted 
account,  such  an  order  not  being 

a  declaratory  decree  ...     234 

(18)  No lies  from  decision  in  suit 

for  arrears  of  rent  in  which  no 
question  of  right  is  determined...     247 

(19)  A  question  whether  property  is 
worth  more  or  less  is  one  of  fact 
which  cannot  be  raised  for  the  first 

lime  in  • ;   and  in High 

Court  cannot  enter  into  a  ques- 
tion of  fact  even  upon  a  point  of 
jurisdiction  ...     260 

(20)  High  Court  in— —can  set  aside  a 
review  of  judgment  improperly 
ordered  ...     324 

(21)  A  finding  as  to  rightful  ownership 
of  accretion  to  riparian  estates  is 
a  finding  of  fact  from  which  no 
will  lie  ...     390 

(22)  See  Trespass  (2) 
Special  Registration.  See  Under- 

tenures  [^ 
Specie.    See  Limitation  (27) 
Splitting. 

(1)  A  judgment-creditor  cannot  besaid 
to  have  split  up  a  decree  if,  in 
proceeding  to  execute  it,  and  fail- 
ing to  obtain  necessary  papers,  he ' 
took  further  proceedings  either  to 
obtain  the  papers,  or  recover  his 
money  ...       58 

(2) rent.     See     Landlord    and 

Tenant  (2) 
(3) a  claim.     See    Possession  (7) 

6-a 
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Page. 
Stridhan.    See  Widow. 
Subordinate  Judge.    See  yurisdiciion  (ii) 
Subordinate  Tenures.    See  Under-tenures, 
Succession.    See  Primogeniture. 
Sufficient  Plea.    See  Notice. 
"Suit  for  Land."  See  Jurisdiction  (15) 

Summons. 

(i)  Where  a has  to  be  served  on 

three  brothers,  and  is  posted  on 
the  door  of  one,  it  is  not  served 
at  all  ...     394 

(2)  Without  proof  of  service  of  — ; — , 
order  should  not  be  made  against 
absent  defendant  ...     495 

Surety.    See  Contract  (6) 

Survey. 

(1)  A  suit  should  not  be  dismissed  be- 

cause the  land  has  not  been 

ed  ...     loi 

(2)  In  an  accretion-claim  the  mere  in- 
clusion of  land  in  a will  not 

establish  a  title  ...     129 

(3)  Though  evidence  of   map  is 

not  conclusive,  yet  it  should  not 
beset  aside  without  clear  contrary 
evidence  ...     453 

T. 

Tea  Estate, 

Where  a  firm  had  purchased  a  moiety 

in  a ,  and  engaged   to  pay 

all  working  expenses  on  the  con- 
dition that  the  purchase-money 
and  working  expenses  should  be 
repaid  from  produce  before  de- 
claration of  profit,  held  that  the 
firm  had  a  charge  on  the  original 
owner's  moiety  in  priority  to  a 
Bank  mortg"age  effected  after  con- 
veyance of  first  moiety  to  pur- 
chasing firm.  Held^  also,  that  on 
firm's  treating  for  purchase  of 
whole  estate,  which  had  been  im- 
proved by  its  own  advances,  the 
valuation  should  be  fixed  at  the 
figure  of  the  Bank  surveyor's  old 
estimate,  not  at  the  bazar  value.     244 

Temple  Funds.    See  Idols. 

Tempx^es.    See  Coal  Company. 

m 

Tenancy. 

(i)  Where  nature  of  a  tenant's 

and  the  right  of  lessor  to  create  it 
are  in  question,  thegenuinenessof 
a  pottah  cannot  settle  it,  nor  can 
receipts  for  rent  ...     222 

(2)  Conditions  of .  See  Coal  Company, 


Page, 


Tenant. 

(i)  Position  of 

(2)  Right  of  — 

(3)  A 


under  lease  ... 

cannot     plead    limitation 


against  his  landlord 

(4)  Orders  on s.  See  Orders    (i) 

(5)  The  mere  production  of  a  pottah 

from  zemindar  cannot,  in  a  con- 
test between  two s,  enable  the 

one  seeking  possession  to  dispos- 
sess the  other 

holding  on,  not  a  trespasser. 


(6) 


See  Lease  (2) 

Tenure.    See  Tullub-i-Brahmuitur^ 

Terminable  Lease.    See  Occupancy  (4) 

Termination. 

of  tenancy.    See  Ejectment  (3) 

Territorial  Jurisdiction.    See  Privy 
Council  Rulings  (10) 

Testament. 

(i)  See  Privy  Council  Rulings  (5) 
(2)  See  Adoption  (i) 

Thakbust  Map. 

(i)  Where s  are  evidence  of  posses- 
sion .they  are  also  evidencc(though 
rot  conclusive)  of  title 

(2)  Suit  remanded  for  re- trial, because 

papers  had  not  been  regard- 
ed as  evidence 

(3)  A is  not  a. record  of  subordinate 

tenures,  and  is  no  evidence  in 
suit  for  determination  of  extent  of 
a  Shikmee  Talook  •.. 


Third  Party. 

A  decree  cannot  affect  a 


not  a 


party  to  the  suit  in  which  it  was 
given 

Ticcadar. 

A is  bound  to  restore  tenure  to 

zcmi ndar  in  the  condition  in  which 
he  got  it 

Time. 

Proper for  bringing  suit  for  ar- 
rears of  rent  at  enhanced  'rate 

Tipperah  Raj  Succession.    Seejuris* 
diction  (i6) 

Title. 

(i)  Thakbust  maps,  evidence  of — ;— . 

(2)  Superior a  claim  to  possession 

(3)  Wrongful  possession  cannot  correct 

lapse  in 

(4)  Old  Privy  Council  £hid  Full  Bench 

Rulings  as  to  inconclusive  charac- 
ter of  a  Revenue  Court's  decision 
on  a  question   of  —  rested   on 
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36 
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VI 


57 
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381 
404 
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Title — fContinuedJ. 

I  Collector's  incompetency  under 

old  law  to  adjudicate  on  a  ques* 

tion  of ,  but  did  not  apply  to  - 

decision  of  a  competent  Civil 
Court  hearing  a  rent-suit  under 

[  the  new  law 

(5)  Suit  to  recover  possession  by  estab* 
l&hmcnt  of  —  may  be  brought 
within  twelve  years,  and  is  ^not 
barred  by  lapse  of  one  year 

Transfer^ 

(1)  See  Occupancy  (3) 

(2)  '  '  of  jjurisdiction.  See  Privy 
Council  Rulings  {10) 

(3)  Where  the  reason  and  manner  of 

the of  a  case  from  one  Court 

to  another  are  not  apparent,  it 
should  be  assumed  that  it  is  re- 
gular 

Trespass. 

(1)  Tenant  holding  on  after  expiry  of 

lease  not  a er 

(2)  Plea  of against  tenant   who 

denies  tenancy  not  to  be  raised 
for  first  time  in  special  appeal ... 

(3)  See  Damages  (7) 

Tullub  Beshi.    See  Illegal  Cess. 

Tin.LUB  i-Brahmuttur. 

A is  a  permanent  intermediate 

tenure  entitling  the  holder  to 
notice  of  enhancement  under 
Reg.  VIII.  of  1793 

^  Twelve  Years. 

(i)  See  Hindoo  Widow  (i) 

(2)  —  occupation  of  an  endowment 

confers  a  title  which  bars  adverse 

claim  to  land 

Twenty  Years. 

(i)  The  proceedings  of  a  public  officer 
being  presumed  to  be  regular,  it 
is  unnecessary  to  require  proof  of 

service  of  process  ,  or  any 

other  long  period,  previously   ... 

(2)  Failure    to    establish  —  user. 

See  User  (2) 

(3)  The  presumption  in  favour  of  — • 
tenant  is  not  destroyed  by  a  ku- 
booleut  bearing  an  mtermediate 
date 

(4)  Where  four  tenures  were  held  to- 
gether by  the  same  persons  who 
claimed  to  have  held  at  an  un- 
changed rent  for ,  and  who 

proved  the  claim  as  regards  three 
tenures,bmt  could  only,  as  regards 
the'fourth,  find  proof  of  occupa- 
tion for  18  years,  the  presumption 
arose  in  the  case  of  the  last  that 
it  also  had  "been  held  for  — i- 


189 


217 
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U. 


Umpire. 
An 


323 


234 


448 


should  be  appoinXcd  where 
there  are  two  or  more  arbitrators, 
but  not  where  only  one  arbitra- 
tor is  chosen 

Undefined  Area.    See  Mortgagee  (1) 

Undbr-tenures. 

(1)  The  right  which  an  auction-pur- 

chaser has  under  the  Rent  l^w 

to  do  away  with cannot  be 

executed  without  a  suit  having 
been  first  instituted,  the  niere 
fact  of  purchase  being  insufficient 
to  set  aside  incumbrances 

(2)  Thakbust  map,  no  evidence  of  ex- 
tent of 


II 


••• 


200 


282 


62 


331 


(3)  In  a  sale  under  Act  VIII.  (B.  C.) 

of   1869, are  sold  outright, 

and  not  with  incumbrances 

(4)  Government,  on  sale  of  estate  for 
arrears  of  revenue,  can  annul  all 

not    protected   by   special 

registration,  but  proof  that  it  has 
done  so  is  needed  in  every  case,and 
the  rigorous  enforcement  of  that 
right  is  not  to  be  assumed.      A 

finding   that had  not  been 

destroyed  after  a  sale  did  not 
affect  a  partition  made  by  Collec- 
tor ..• 


109 

277 


395 


537 


Undivided  Estate.  See  Occupancy  (9) 
Undivided  Family.  See  Joint  Family. 
Unrbb  utted  Case.    See  Special  Appeal  (5) 


Unregistered  Document. 

Ah ,  when  followed  up  by  deli- 
very of  possession,  may  be  used 
as  evidence  of  that  possession     . . . 

Unregistered  Mortgage  Bond. 

An that  ought  to  have  been  regis- 
tered can  only  be  sued  upon  as 
a  money-bond 


211 


••  • 


78 


•  t* 


384 


Unstamped  Document. 

(1)  Erroneous  admission  of —  by  low- 

er Court, not  affecting  merits  of  the 
case  as  between  parties,  does  not 
constitute  a  ground  of  appeal     . . . 

(2)  An  order  on  tenants  to  hold  them- 

selves responsible  to  a  certain  per- 
son should  not  be  rejected  as  evi- 
dence, because  it  is  an  —  ... 

(3)  Where  a  jagheer  pottah  was  put 

in  as  evidence,  and  returned  be- 
cause it  was  unstamped,  without 
any  intimation  that  it  should  be 
re-filed  with  stamp-fee  and  fine, 
High  Court  interfered  to  allow 
defendant  to  file  the 
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80 
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User. 


( 1 )  See  Prescription  ...       15 

(2)  A  claim  of  right  of  way,  which  had 

been  obstructed  for  6  or  7  years, 
was  held  to  have  fallen  short  of 
the  statutory  right  by  discontinu- 
ance of for  the   prescribed 

period  (20  years)  ...     228 

Usufructuary  Mortgage. 

Where  a  person  claimed  possession 
of  property  on  the  ground  that  it 
has  been  leased  out  on  an  — 
and  the  holder,  who  had  en- 
joyed long  possession,  claimed 
to  have  bought  it  outright,  held 
that  onus  of  proof  lay  on  plaintiff  ; 
and  that  lower  Court  was  wrong 
in  separating  the  question  of 
possession  from  the  deed  filed  by 
defendant  ...     317 

Usury. 

Some  restrictions  of  the  Hindoo  Law 
against^— are  not  enforced  in 
the  Courts  ...    421 


V. 

Vakeel. 

Presence  of  — —  as  good  as  notice 
Valuation. 


(I) 

(2) 


of  declaration  of  right 
of  suit  must  be  taken  from 


statement  in  the  plaint 

(3)  Error  in  — ■  may  be  punished  with 

costs 

(4)  See  Tea  Estate, 

Value. 
(I)  — 


—  of  property  in  suit 

(2) of  suit 

(3) of  produce.    See  Rent  (7)  and 

Arrears  (4) 

(4)— of  estate  not  necessarily  cor- 
rectly represented  by  Government 
assessment 


Variation. 

(i)  Where  plaintiff  made  a 


of 


> 


claim.,  and  sought  a  distinct  reme- 
dy from  that  originally  sought,  he 
was  not  entitled  to  relief 
{2)  See  Contract  (13) 

Vendor. 

{i)  See  Eviction  (i) 

.    (2)  Wiier-ea is  out  of  possession 

when  property  is  sold,  purchaser 
is  entitled  to  commence  a  suit  for 
.    recovery  of  property 

Ventilation.    See  Easement  {2) 

Vicinage.        See  Pre-emption  (i) 


Page. 


Voluntary  Conveyance. 

A  — ^-—  of  an  estate  cannot  invalidate 
the  claims  of  creditors 


••• 


W. 


Wasilat. 


280 

23 
76 

76 


19 

39 


388 


383 


48 


<i)  See  Mortgagor  (2) 

(2)  A  period,  during  which  a  party  to  a 

suit  is  engaged  in  prosecuting  a 

claim  for   ,  counts    tov/ards 

limitation  if  the    Court  in  which 
the  claim  is  prosecuted  hasjuris- 
•  diction  to  adjudicate  it 

(3)  Claim  for against  several  co- 

defendants 

Water-course. 

Where  oneof  two  persons,  whose  estates 
share  the   benefit  of  a  ,  re- 

sisted demands  of  the  other  for 
contribution  on  the  ground  that 
the  repairs  done  by  the  latter  had 
injured  him,  held  that  a  sharer 
whose  ryots  had  been  benefited  by 
such  repairs  could  not  have  been 
injured  by  them,  and  that  a  sharer 
was  entitled  to  contribution  for 
repairs  by  which  co-sharers  bene- 
fited ••• 

Water-supply.    See  Coal  Company, 

« 

Wedding  Ceremonials.  See  Marriage{^) 
Weight  OF  Evidence 

1 

Wells.  See  Coal  Company • 

Widow. 

(i)  In  a  suit  by  a for  some  property 

said  to  have  been  bought  out  of 
her  stridhan  by  her  late  husband, 
held  that  plaintiff  was  entitled  to 
the  property,  because "ia  deed  was 
found  conveying  it  to  her,  and  no 
proof  of  other  funds  was  found 
1  rom  which  the  husband's  brothers 
could  have  boujg^ht  it 

(2)  Adoption     by   Hindoo    '  '    ".  See 

Privy  Council  Rulings  (7) 

(3)  Attempt  by to  cancel  sale  by 

husband 

(4)  The  degradation  in  which  a  Hindoo 

is  expected  to  live  is  a  matter 

of  ceremonial  observance,  not  of 
legal  obligation 

Will. 

(i)  Evidence  relating  to  benefits  con- 
ferred by  — 
(2)  See  Probate  of'-^'^t 
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Page. 
Witness. 

(i)  On  the  mere  question  of  the  credit 

to  be  given  to  a ,  an  Appellate 

Court,  having  only  depositions 
before  it,  ought  not  to  set  aside 
the  opinion  of  the  Court  which 
watched  the  demeanour  of  the  — .      26 

(2)  A may  be   disbelieved,   but 

Should  not  be  ignored  . . »     1 40 

Wives, 

See  Dovier-money  (1)  and  Widow, 

Working  Expbnsbs,    See  Tea  Estate^ 

Written  Statement, 

(1)  SeePariy  (2) 

(2)  A  — -  filed  by   defendant    may 

generally  be  accepted  as  a  denial 
pf  plaintiff's  claim ;   but,  where 


Page. 


Written  Statement — (Continued)^ 


defendant  agrees  to  be  bound  by 
an  issue  taken  from  his  statement, 
he  is  shut  out  from  objecting  to  it«    214 

Wrongful  Possession. 

—  cannot  correct  lapse  in  title      ...     131 

Wrong  Valuation, 

Punishment  for— — by  giving  costs,      76 

WuaF.    See  Endowment  {4) 

Y, 

Year  by  Year. 

A  tenancy  —  does  not  prevent  a 
right  of  occupancy,  unless  there 
is  a  provision  against  it  ...      ai 
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Abdool  Hekim  v.  Shaikh  AseehtooHah  ..«  94 
Ain  All  v.]\igg\it  Ch under  Roy  Chowdhry.  416 
Ajoodhya   Pershad  v.   Musst.   Moracha 

Koocr 
Anund  Chunder  Chuckerbutty  v.  Rutnes- 

sur  Doss  Sen  .*• 

Anund  Chunder  Chund  v.  GuneeGazee... 
Anund  Lall  Dass  ?;.Goopec  Ch.ind  Doogur. 
Aijan  Bibee  v.  Roop  Gazi  Sirdar 
Arman  Khan  v,  Bama  Soondurcc  Dossee. 
Arumugam  Chetty  v,  Perriyannan  Servai. 
Asgur  Ali  V.  Wooma  Kant  Mookerjee   ... 
Ashruf  Sirdar  tf.  Ranee  Bhubo  Soonduree. 
Asnif  Kahee  v.  Moniruddi  Sheikh 
Audhur  Chunder  Pal  v.  Dwarka   Nath 

Poddar 
Aulock  Monee    Dossia  v.  Aulock  Monee 

Debia 
Azeezooddecn    Mahomed  v,     Mahomed 

Meajan 
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254 

50 
180 

61 

191 

62 

81 

318 

40 

467 

178 

48 

65 


Baboo  Banee  Pershad  v.  Moonshec  Syud 
Abdool  Hye 

Baboo  Byjnath  Shahai  v.  Desputty  Singh. 

Baboo  Debee  Pershad  Sahoo  v.  Baboo 
Gujadhur  Pershad  Narain  Singh 

Baboo  Doorga  Dutt  Singh  v.  Baboo  Bun- 
waree  Lall  Sahoo 

Baboo Gobind  Pershad  v.  Dwarka  Nath... 

Baboo  Goluck   Chunder  Bose  v.  Ranee 
Ohilla  Dayec 

Baboo  Huri  Ram  v.  Bhikarcc  Roy 

Baboojuswant  Singh  V.  Doolee Chund  ... 

Baboo  Lalljeet  Singh  v.Raj  Coomar  Singh. 

Baboo  MahubSinghzf.SadhooramBhugu.t 

Baboo  Mokoot  Nath    Pershad   v.  Guja- 
dhur Pershad 

Baboo  Ram  Golam  Singh  v.  Nursing  Saboy. 

BakerMahomed  v.  Seetul  Chunder  Sircar. 

Bama    Churn  Dutt  v.    Puddo  Mookhce 
Goopta 

Bama  Soonduree  Ck>ssee  v.  Mudhoo  Soo- 

dun  Biswas 
Beharee  Lall  Roy  v.  Lall  Chand  Roy 
Behary  Lall  v.  Jugdeo  Pershad 
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A. 


AcauiTTAL.    See  Dismissal  (2) 

Act  XLV,  of  i860. 

(0  —I  s.  211.  See  Prosecution  (2) 

{3) ,  s.  40     See  Summary  Procedu re  (3) 

(3) 1  s.  193.  See  False  Evidence  (2) 

(4) ,  s.  426.  See  Mischief  (3) 

Act  V.  OP  i86i. 

—-,8.29.    See  Summary  Procedure  (3) 

Act  I.  OP  1872. 

(I)  — ,  s.  30.    See  Evidence  (2) 

(2) ,  s.  167,  applies  to  criminal  as 

well  as  civil  cases,  and  it  is  for 
Court  of  Sessions  to  decide  whe* 
ther  there  is  evidence  enough  to 
convict  an  accused 
(3)"— I  s.  30.    See  Evidence  (6) 
Act  X.  OP  1872. 


37 


(0 

(2) 

(3)- 
(4) 
C5) 
(6) 

(7) 
(8) 

(9)' 
(10) 

(II) 

(i^) 

03) 

(14) 


(15) 
(16) 

-   (17) 
(18) 

«I9) 

(20)- 

(21) 

(22) 
123)' 


-»  s.  530.    See  Dispute  (i)  and  Police 

Report, 
-,  ss.  52 1  to  523.  See  Thoroughfare  (i) 
-»  s,  22U  See  Mischief  (i) 
-,  s.  228.  See  Evidence  (i) 
-,  s,  297.  See  Daily  Fine, 
-9  s.  391.  See  Breach  of  the  Peace  (i) 
"»  s.  530.  See  Possession, 

s.  530.  See  Certificate  ofAdminis^ 
tration, 

^1  s,  36.    See  ^Jurisdiction  (4) 

»  s.  530.    See  Jurisdiction  (5) 

— ,  s.  148.  See  Summary  Procedure  (3) 
,  s.  295.    See  Possession  (4), 

» ss,S3oScf;32.SeeProifrietafy Right. 

,  s.  295.    Where  a  Magistrate 

takes  up  a  case  under ,  his  only 

course  is  to  proceed  under  s.  296, 

and  report  the  case  to  High  Court.      30 

,  s.  523.    See  Jury  (3) 

,  s.  218.    See  Recall. 

1  s,  67,    See  Jurisdiction  (7) 

^,s.  210.    See  Jurisdiction  (9) 

,  s.  215,    See  Discharge  {2)  and  Ma^ 

terial^Error  (2) 
—I  s.  530.    See  Attachment. 
— I  s.  521.    See  Nuisance, 

1  S.530,    See  Breach  of  the  Peace  (4) 

— — 1 5. 297.    See  Material  Error  (2) 


Admissions.    See  Evidence  (4) 

Amendment. 

—  of  charge.    See  Charge  (i) 

Attachment. 

A  Magistrate  can  only  order  a  fresh 

of  a  property,  once  attached 

to  prevent  a  breach  of  the  peace 
and  then  released,  after  taking  all 
the  preliminarysteps  under  s.530, 
Criminal  Procedure  Code,  and 
proceeding  de  novo 


B. 


Breach  op  the  Peace. 

( 1 )  U  niess  there  is  evidence  of  specific 
actf  rom  which  likelihood  of  -^  ■ 
may  be  inferred,  a  person  cannot 
be  called  on  under  Act  X.  of  1872, 
s.  391,  to  enter  into  recognizances 
to  keep  the  peace 

(2)  Where  information  of  probable  — • 

is  first  laid  in  general  terms,  and 
afterwards  supported  by  evidence 
in  presence  of  accused,  a  demand 
for  recognizances  may  properly 
rest  on  the  whole  evidence ;  but  a 
Magistrate  makingsuch  a  demand 
cannot  go  beyond  the  requisition.. 

(3).    See  Attachment. 

(4)  In  order  to  justify  a  Magistrate  in 
interfering  with  public  rights 
under  s.  530  of  the  Criminal  Pro* 
cedure  Code,  it  is  necessary,  not 
only  that  he  should  be  satisfied 
upon  sufficient  grounds  that  a 
— ,  is  likely  to  occur,  but  that  he 
should  acc|uire  a  jurisdiction  to 
deal  with  it  by  recording  a  pro- 
ceeding expressing  his  opmion  on 
the  subject.  The  omission  to  re- 
cord such  a  proceeding  is  a 
substantial  irregularity  lying  at 
the  root  of  the  Magistrate's  juris- 
diction 
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Page. 


Certificate  op  Administration. 

The  possession  of  a under  Act 

XXVII.  of  i860  is  not  sufficient 
proof  of  possession  to  entitle  the 
holder  to  an  order  under  ActX.  of 
I S72,  s.  530,  declaring  him  to  be  in 
possession  ..«       16 

Charoe. 

<i )  Where  Magistrate  gives  reasons  for 
committing  case  in  a  certain  way, 
Sessions  Judge  should  either  ac- 
cept  as  framed,  or  frame  an- 
other himself,  but  should  not  insist 
on  Magistrate's  re-drawing  a 
charge  without  specifying  the 
charge  he  wishes  sent  up  ...       17 

(2)  Where  a did  not  contain  parti- 

culars of  time  and  place,  accused 
Was  acquitted  by  High  Court  ...       46 

(3)  Judge's to  jury.   See  Jury  {^) 

Complaint  from  Civil  Court. 

Where  a  Magistrate  in  inquiring  in- 
to a found  that  there  was  evi- 
dence to  incriminate  one  of  the 
accused,  but  dismissed  the  com- 
plaint, because  it  had  not  been 
m  explicit  form,  held  that  the 
Magistrate  did  wrong  in  discharg- 
ing the  accused,  and  ought  to  have 
drawn  up  a  charge  against  him  . . .       35 

Confession. 

(i)  Where  a  person  accused  of  murder 
made — -  of  assault,but  repudiated 
intention  to  murder,  held  that  the 
■  --must  be  taken  as  a  whole,  and 
could  not  be  accepted  as  a  plea  of 
guilty  in  respect  of  charge  of 
murder  ...      23 

(2)  Verdict  based  on  voluntary 

just  as  ^ood  as  verdict  based  on 
good  evidence  ...       25 

t3)  The  provision,  that  a  —  made  by 
a  prisoner  to  a  police-officer  is 
inadmissible  as  evidence  against 

him,  applies  to made  to  the 

higher  officers  of  police,  to  wit, 
a  Deputy  Commissioner  of  Police 
in  Calcutta  ...       36 

(4)  See  Evidence  (6) 

Confinement. 

Where  a  person  was  sentenced  to  Im- 
prisonment for  escaping  from  ille- 
gal   ,  High  Court,  in  exercise 

of  powers  of  interference,  set  aside 
sentence  ...        i 

Conviction. 

It  is  illegal  to  base  a  ■  on  evi- 

dence not  recorded  before  accused , 
but  taken  before,  and  read  out  to, 
him  ...      14 


Page, 


Crime  Committed  on  Journey.     See 
ynrisdiction  (7) 

Criminal  Court.  See  Jurisdiction  (5) 

Criminal  Procedure  Code.  See  Act  X^ 

of  t8j2. 

Cross-examine.    See  RecalL 

Custody  op  a  Minor. 

A  father  having  applied  to  a  Crimi- 
nal Court  for  the who  had 

always  lived  with  the  mother,  held 
that  the  Magistrate  was  wrong  ia 
ordering  the  child  to  be  delivered 
up,  the  question  being  one  for  the 
decision  of  a  Civil  Court 


D. 


Daily  Fine, 


A for  not  removing  obstruction, 

in  addition  to  a  substantial  fine 
for  making  the  obstruction  is  ille- 
gal. The  High  Court  has  power, 
under  Act  X.  of  1872,  to  annul 
such  an  illegal  sentence 

D  A  M AG  E .    See  Misch  ief  (3) 

Detention.  * 

of  accused  illegal,  except    on 

proper  remand  made  after  taking 
evidence  on  solemn  affirmation  .., 

Discharge. 

(i)  See  ynrisdiction  (9) 

(2)  After of   an  accused  under 

s.  215,  Criminal  Procedure  Code, 
only  High  Court  can  revive  the 
case  ..« 

Dismissal. 

(i) of  complaint  against  police,  on 

statements  of  persons  examined 
by  police,  and  without  examining 
complainant's  witnesses,is  illegal. 

(2)  The of  a  summons-case  amounts 

to  an  acquittal  of  the  accused, 
against  whom,  in  respect  of  the 
same  act,  no  further  proceedings 
can  be  taken  under  a  different 
charge  ,,» 

Dispute. 

( 1 )  Where  a is  not  about  land  or 

its  boundaries,  or  houses,  or  water, 
or  produce,  but  about  rent  collec- 
tions under  a  decree  of  Court,  the 
case  comes  under  ruling  in  18  W. 
R.,  Cr.  Rul.,  pp.  35  &  36,  and 
not  under  Act  X.of  1872,  s.  530.,, 

(2)  See  Breach  of  the  Peace  (4) 

E. 
Effect  of  Furlough. 

. on  powers  of  Magistrates.    See 

Powers  of  Magistrates, 
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EscAPR.    See  Confinement, 

EnOBNCE. 


Page. 


(i)  Under  Act  X.  of  1872,  s.  228,  Ma- 
gistrates not  bound  to  record  sub- 
stance of  every  deposition,  but 
to  state  generally  what  is  the  sub- 
stance of  witnesses'  — — 

(2)  PrisDncr's  statements  before  com- 

mitting officer  implicating  his  fel- 
lows, and  exculpating  him  self, not 
under  Act  I.  of  1872,5.  30... 

(3)  See  Conviction. 

(4)  If  admissions  are  taken   as •, 

they  must  be  taken  as  a  whole... 

(5)  See  Confession  (3) 

(6)  Tainted is  not  made  better 

by  being  corroborated  by  other 
tainted .   Slatemetit  of  one 


prisoner  not  to  be  taken  as 

against  another  unless  confessing 
prisoner  implicates  himself  as 
much  as  the  other.  The  rules  of 
— -^  cannot  be  departed  from 
because  of  a  mere  conviction  of 
guilt 

(7)  See  Breach  of  the  Peace  (2) 

(8)  See  Material  Error  (x) 

ExBCUTiO!^.     See  jurisdiction  (5) 
Eye-witnbss.    See  Verdict  of  Guilty, 

F. 

Falsr  Chargr. 

The  sanction  of  a  Court  to  a  prosecu- 
tion for  a is  needed  only  when 

the  offence  is  committed  before 
such  Court, and  not  otherwise;  and 
a  previous  judicial  finding  of  the 
falsehood  of  the  charge  is  not  in- 
dis{>ensable  to  such  a  prosecution. 

False  Evidence. 

(i)  No  special  sanction  needed  of  pro- 
secution of  person  giving in 

a  judicial  proceeding 

(2)  In  prosecution  forgiving in  a 

judicial  proceeding  under  Act 
XLV.  of  i860,  s.  193,  it  is  for 
prosecution  to  prove  falsehood  of 
prisoner's  statement 

Fresh  Eviob;x?e. 

A  Magistrate,  who  was  dissatisfied 
with  the  opinion  expressed  by  a 
Deputy  Magistrate,  acted  illegal- 
ly in  remanding  the  case  for  — -^ 
on  one  particular  point,  and  there- 
by made  all  subsequent  proceed- 
ings illegal 


G. 


Ganja. 


Where  a  sale  of  an  excess  quantity 
of took  place,  and  the  per- 
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15 


43 


33 


23 


31 


Page. 
Ganja — (Continued) . 

son  effecting  the  sale  pleaded  that 
he  was  only  a  servant,  while  the 
owner  contended  that  he  did  not 
conduct  the  shop,  and  gave  no 
authority  to    his  servant  to  sell 

in  excess  of  his  license,  held 

that  owner  of  shop  was  responsi- 
ble for  the  offence,  and  liable  to 
the  fine  imposed  ...       42 

H. 

High  Courts'  Powers. 

(i)  See  Confinement, 

(2)  See  Daily  Fine, 

(3)  See  Revision^ 

(4)  See  Transfer  (i) 

I. 
Illegal  Confinement.    See  Confinement, 
Indian  Evidence  Act.    See  Act  I,  of  iH-ji, 
Indian  Penal  Code.    See  Act  XLV.  of  1B60. 
In  Pari  Delicti;.    See  Evidence  (6) 

Irregularities. 

(i)  Criminal  proceedings  are  bad  un- 
less conducted  as  prescribed  by 

law,  and  substantial cannot 

be  cured  by  waiver  or  consent  of 
accused. 

No  man  should  sit  as  Judge  in 
a  case  in  which  he  has  a  substan- 
tial interest. 

A  Magistrate  should  not  give 
evidence  in  a  case  in  which  he  is 
acting  judicially,  if  he  can  help  it.      57 

(2)  See  Breach  of  the  Peace  (4) 

J. 

Judge  and  Jury. 

(1)  See  Verdict  of  Guilty. 

(2)  See  Jury  (5) 

Judicial  Proceeding. 

(1)  See  False  Evidence  (i) 

(2)  See  Material  Error  (3) 

Jurisdiction. 

(1)  See  Police  Report  (i) 

(2)  High  Court's  Revisional .  Sm  . 

Revision, 

(3)  See  Perjury, 

(4)  Where  a  Deputy  Commissioner'^ 

order  requires,  under  Act  X.  of 
1872,  s.  36,  the  sanction  of  Ses- 
sions Judge,  High  Court  has  no 
to  entertain   appeal    from 


order  until  so  sanctioned 
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Jurisdiction — (ContinuedJ. 

(5)  A  Criminal  Court  has ,  under 

Act  X.  of  1872,  s.  53o,to  determine 
question  of  contested  possession 
between  parties  not  in  posses- 
sion of  land,  but  claiming  rents 
from  its  tenants  ;  and  delivery  of 
possession  by  a  process-peon  does 
not  deprive  Magistrate  of  his 
power  ...       18 

(6)  See  Sessions  Judge  (i) 

(7)  Where  a  box  containing  money 

was  stolen  from  a  boat  on  a  halt  in 
ajourneyf  rt)m  oneplace  to  another, 
and  it  was  found  that  the  journey 
had  not  been  broken,  held  that 
the  Court  of  the  place  to  which  the 

boat  had  gone  had to  try  the 

case  under  Act  X.  of  1872,  s.  67.       45 

(8)  See  Powers  of  Magistrates, 

(9)  A  Magistrate  has  no to  revive 

a  case  in  which  a  Deputy  Magis- 
trate, under  Act  X.  of  1872,  s.  210, 
permits  a  complainant  to  with- 
draw a  charge  as  not  being  hein- 
ous, and  discharges  accused     ...       64 

(10)  See  Summary  Procedure  (5) 
(il)  See  Breach  of  the  Peace  (4) 

J  URY. 

(1)  The  law  requires  a  man  to  exercise 

his  own  understanding  on  the 
case  submitted  to  him,  and  to  de- 
cide on  evidence,  not  following 
blindly  the  opinion  of  his  fellows. 

Where  one  of  three  in  a of 

five  depends  on  the  inspection  and 
inquiries  of  the  other  two,  the 
verdict  of  the  three  is  not  that  of 
a  legal  majority  ...        4 

(2)  Where  trial  by exists,  the  ver- 

dict of should  be  accepted, 

unless  it  is  manifestly  wrong. 
Verdict  based  on  voluntary  con- 
fessions just  as  good  as  verdict 
based  on  evidence.  It  is  the  pro- 
vince of to  decide  credibility 

of  witnesses  ...      25 

(3)  Where,  under  Act  X.  of  1872,  s. 

523,  a  Magistrate  receives  the  re- 
port of  a ,  he  is  bound  to  act 

according  to  recommendation  of 
majority.  Where  a  number  of 
jurors  do  not  agree  with  one  an- 
other in  every  respect,but  all  agree 
that  a  certain  order  passed  by  a 
Magistrate,  taken  as  a  whole,  is 
not  necessary,  such  jurors  should 
be  counted  together  as  objecting 
to  the  order  ...       31 

(4)  5"^^  Verdict  of  Guilty, 

C5)  In  his  charge  to  a ,  Judge  not 

bound  to  do  more  than  lay  care- 
fully and  plainly  before  them  the 
evidence  as  recorded  by  himself, 
noticing  discrepancies  and  incon- 
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J  URY — (Contin  tied) . 

sistencies,  and  pointing  out  gen- 
erally how  it  is  for  or  against 
accused 
(6)  An  agreement  of  accused  persons 
to  refer  their  case  to  a  —  does 
not,  if  the  verdict  goes  against 
them,  deprive  them  of  their  legal 
rights 

Kbrp  the  Peace. 

A  person  cannot  be  called  on,  under 
Act  X.  of  1872,  s.  391,  to  enter 
into  recognizance  to  — ,  unless 
evidence  points  to  specific  act 
from  which  reasonable  inference 
of  likelihood  of  breach  of  the 
peace  may  be  drawn 

M. 

Magistrates. 

—  would  save  inconvenience  by 
asking  accused  whether  they  have 
done  with  prosectition -witnesses 
before  letting  them  go 


Majority. 
Legal  - 


See  Jury  (i) 


Material  Error.  • 

(i)  A  lower  Court  does  not  commit  a 

when,  being  ordered  to  hear 

an  important  witness  on  rC' trial, 
it  refuses  to  re-con sidcr  all  the  old 
evidence  except  in  so  far  as  it  is 
affected  by  the  new 

(2)  It  is  a for  a  District  Magis- 

trate to  revive  a  case  after  dis- 
charge of  accused  under  s.  215, 
Criminal  Procedure  Code 

(3)  S.  297,  Criminal  Procedure  Code, 

which  gives  High  Court  power 
to  correct  any in  any  judi- 
cial proceeding  of  a  subordinote 
Court,  refers  to  errors  in  law,  and 
not  to  errors  in  findings  of  facts. 

Mischief. 

(i)  A  charge  of ,even  if  combined 

with  one  of  theft,  is  triable  sum- 
marily under  Act  X.  cf  1S72, 
s.  221 

(2)  A  person  commits  — —  by  cutting 

trees  on  land  which  he  claims, 
but  of  which,  without  objection 
on  his  part,  possession  has  been 
made  over  to  another  after  an 
auction-sale 

(3)  To  convict  one  of under  s.  426, 

Indian  Penal  Code,  it  is  for  prose- 
cution to  prove  that  damage  was 
caused  with  wroifgful  intent 

(4)  To  justify  a  conviction  for  — ,  it 

must  appear  that  accused  has  done 

h 
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a  particular  act  with  intent  to 
cause,  or  knowing  it  to  be  likely 
to  cause,  wrongful  loss  ...       69 

Murder. 

(i)  See  Confession  (i) 
I2)  See  Verdict  of  Gttilty. 

N. 

New  Trial.    See  Recall. 

Nuisance. 

In  a  prosecution  under  s.  821,  Cri- 
minal Procedure  Code,  it  is  ne- 
cessary to  show  that  the  act  com- 
plained of  is  a ,  and  that  it  is 

done  on  a  thoroughfare  ...       72 

O. 

Obstruction. 

(1)  See  Thoroughfare  (i) 

(2)  See  Daily  Fine. 

Onus  Probandi.    See  False  Evidence  (2) 
Owner  of  Shop.    See  Ganja. 

P. 

Particulars  of  Time  and  Place.    See 
Charge  (2) 

Perjury. 

Where  High  Court  sanctions  a  pro- 
secution for  ,  it  is  implied 

that  proper  legal  proceedings  will 
betaken  in  a  Court  having  juris- 

I  diction 

I  •  •  • 

[Plea  op  Guilty.  See  Confession  (i) 
Police  Officer.  See  Confession  (3; 
i=PoLiCB  Report. 

Where  a  Magistrate  proceeds  on  a 

which  does  not  state  that 

there  was  any  collection  of  men 
of  the  opposite  party  in  a  dispute, 
under  Act  X.  of  1872,  s.  530,  the 
proceeding  is  not  a  sufficient  pro- 
ceeding under  that  section 

Possession. 

(i)  Where  two  persons  claimed  the 
same  share  of  a  certain  property, 
neitherallegingthat  the  other  was 
a  co-sharer,  and  the  Magistrate, 

without  reference  to  right  of , 

went  into  question  of  who  was  in 

,  and  maintained of  the 

party  found  in ,  held  that 

case  fell  under  Act  X.  of  1872, 

J-  S30f  and  there  was  no  necessity 

•        for  the  High  Court  to  interfere         16 

Vol.  XXV. 
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Possession — (Continued). 


(2)  See  Certificate  of  Administration  (i) 

(3)  Jurisdiction  of  Criminal  Court  in 

contested 

(4)  An  order  of  Magistrate  retaining 

parties  in  —  can  only  be  pass- 
ed after  due  judicial  enquiry.  A 
Joint  Sessions  Judge  has  no 
power  in  such  a  case  under  Act 
A.  of  1872,  s.  295 

(5)  See  Breach  of  the  Peace. 

Powers  of  Magistrates. 

( 1 )  Where  an  Assistant  Commissioner 
in  a  non-regulation  district,  who 
had  been  vested  with  first  class 
powers  and  with  summary  juris- 
diction, had  gone  on  furlough, 
and  on  his  return  had  been  post- 
ed to  another  place,  held  that  the 
transaction  could  not  be  treated 
as  a  '  transfer '  so  as  to  save  all 
the  authority  vested  in  the  officer 
under  Act  X.  of  1872,  s.  56,  and 
that  he  had  no  summary  powers 
in  his  new  place  ... 

(2)  See  Jurisdiction  (9) 

Presumption.    See  Stolen  Property  (i) 

Proprietary  Right. 

A  dispute  about  in   cemetery 

should  \S^  tried  in  the  Civil  Court, 
not  under  ss.  530  or  532,  Act  X. 
of  1872 

Prosecution. 

(i)  See  False  Evidence  (i) 
^2)  -: —  of  a  complainant  under  Act 
XLV.   of   i860,  s.  211,  without 
giving  him  opportunity  to  prove 
his  charge,  is  illegal 

(3)  for  perjury.    See  Perjury. 


■•• 


R. 


Recall. 


(i)  In  a  warrant-case  accused  is  en- 
titled to and  cross-examine 

witnesses  as  expressly  provided  by 
Act  X.  of  1872,  s.  2x8,  and  where 
a  Magistrate  had  refused  this 
right  in  a  case,  and  an  order  for 
a  new  trial  would  involve  hardship 
on  accused,  who  had  suffered  a 
good  portion  of  the  imprisonment, 
the  High  Court  acquitted  accused 

(2)  Accused  persons  always  have  right 

to prosecution  witness,  and 

right  ceases  only  when  they  waiv^ 


it 

Receiver. 

(1)  See  Stolen  Property  (i) 

(2)  See  Theft. 
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Rbcognizancbs.  See  Breach  of  the  Peace 

(i)  and  (2) 

Rbmand.. 

'*    {i)  See  Detention, 
(2)  See  Fresh  Evidence^ 

Retrial..  See  Material  Error  {i) 

Revision. 

;  Asa  Court  of High  Court  can- 
not enter  into  question  whether, 
on  evidence  before  it,  lower  Court 
has  come  to  a  right  finding  on  the 
facts ;  though,  if  there  is  no  evi- 
detice,  a  conviction  may  be  set 
aside  as  wrong  in  law 

Revival  OF  Charge.  See  Jurisdiction  (9) 

Sessions  Judge. 

Power  of  —   and  of  Joint    . 

See  Possession  (4) 

Sessions  Trial.    See  Charge  (i) 

SlaugIktbring  of  Kinb  ... 

Solemn-  Affirmation.  See  Detention  (i) 
Stolen  Property. 

(i) 'Possession  of by  persons  ack- 
nowledging having  received  it, 
may  be  assumed  to  be  dishonest 
in  the  absence  of  sati^actory  ex- 
'    planation 

(2)  See  Theft  (i) 

Subordinate  Court.  See  Material  Error. 

Substantial  Irregularities.    See  Ir^ 
regularities. 

Summary  Procedure. 
{I)  See  Mischief  {i) 

(2)  Whether  a  case  is  triable  by 

must  be  determined  on  the  com- 
'plaint,  not  after  record  of.evidence 

(3)  OffcncesunderActV.  of  1861,8.29, 

do  not  come  within  s.  40,  Indian 
Penal  Code,  and  cannot  be  tried 
*    under  s.  148,  Criminal  Procedure 
Code 

(4)  See  Powers  of  Magistrates, 

(5)  It  is  an  abuse  of  law  to  try  by a 

case  occupying  seven  days  and  fill- 
ing 130  pages.    A  bond-fide  claim 
of  title  deprives    Magistrate  of 
-    jurisdiction  to  deal  with    a    case 

by 

'  (6)  Abuse  of by  Magistrate    ... 

Summons. 

Dismissal    of     a case.      See 

Dismissal  (2) 

Symbolic  Possession. 

In  the  absence  of  evidence, en- 
titled to  consideration 


Page. 


T. 

Tainted  Evidence.    See  Evidence  (6) 
Theft. 


Though  a  person  convicted  of 


10 


72 


10 


cannot,  in  respect  of  the  same 
property,  be  convicted  of  receiv- 
ing stolen  property,  yet  a  person 
acquitted  of  theft,  or  not  charged 
with  it,may,in  respect  of  the  same 
property,  be  convicted  of  receiv- 
ing it  knowing  it  to  be  stolen    ... 

Thoroughfare, 

(0  Provisions  of  Act  X;  of  1872,  ss. 
521  to  523,  applicable  only  when 

*•    obstruction  occurs  on 

(2)  See  Nuisance, 

Transfer. 

(i)  Where  it  is  desirable  to the 

trial  of  a  criminal  case  from  one 
District  Court  to  another,  the 
proper  course  is  to  apply  to  the 
High  Court  on  affidavits 

(2)  Sec  Powers  of  Magistrates, 

Title. 

Claim    of-     ■  See     Summary- 

Procedure  (5) 

V. 

Verdict  of  Guilty. 

Where  a  jury  returned  a against 
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a  person  accused  of  murder,  but 
refused  to  convict  him  because 
there  had  been  no  eye-witness 
of  his  crime;  and  on  a  second 
charge  from  Judge  refused  to  find 
him  guilty  at  all,  held  that  the 
Judge  ought  to  have  explained  to 
the  jury  that  the  testimony  of 
eye-witnesses  was  not  necessary  to 
establishment  of  a  charge  of  mur- 
der, and  that  the  jury,  if  they  had 
no  doubt  of  the  guilt  of  accused, 
were  bound  to  give  effect  to  their 
opinion 

W.. 

Waiver  of  Right. 

to  examine  and  recall  witness- 
es.   See  Recall  (2) 

Warrant. 

(i)  Right  of  accused  in   case. 

See  Recall  {\) 

Witness. 

(i)  Credibility  of .    See  Jury  (2) 

(2)  Recall  of .  See  Recall  (i) 

(3)  See  Recall  (3)  ^^^  Magistrates. 
Wrongful  Intent.  Sea> Mischief  {^ 
Wrongful  Loss.    See  Mischief  {^) 
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Memo.  No.  A. — Instr^ictions  to  be  observ- 
ed in  preparation  of  Annual  Statements, 
Judicial  (Criminal) ,  Nos.  2, 3,  and  4     ... 

Memo.  No.  A. — Inst  ructions  to  be  observ- 
ed in  preparation  of  Annual  Statements, 
Judicial  (Civil),  Nos.  2,  3,  and  4 

No.  I. — Strength  of  Civil  Court  Ameen 
establishments  regulated  by  work 

No.  2. — Form  of  application  for  certificate 
of  administration 

No.  3.— Attachment  or  withdrawal  of  at- 
tachment in  execution  to  be  notified  to 
District  Collector 

No.  4. — Seals  and  signatures  of  Judicial 
Officers  and  name  of  Court  issuing  pro- 
cesses to  be  clearly  rendered 

No.  5. — Stamping  documents  after  execu- 
tion.   Prosecution 

General  Letter  No.  i. — Instructions  for 
preparation  of  Annual  Report  by  Judge  > 
on  Civil  Justice 

General  Letter  No.  3. — Portion  of  Circular 
Memo.  No.  3  of  ist  February  1873,  res- 
cinded 

General  Letter  No.  4. — Cases  struck  o(f  on 
plaintiff's  default  entered  as  "otherwise 
disposed  of"  in  quarterly  review 
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3 


4 
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Circular  Order  No.  i. — Criminal  Courts 
close  only  on  Treasury  Holidays 

General  Letter  No.  i. — Change  in  Quar- 
terly Statement  D.,  Part  11. 

General  Letter  No.  2. — ^Judges and  Magis- 
trates to  submit  Quarterly  Statements 
Q  and  E  separately  to  High  Court     ... 

General  letter  No.  5. — Specimens  of  all 
registers  kept  in  subordinate  Courts 
called  for 

General  Letter  No.  6.— -Government  order, 
allowing  Small  Cause  Court  clerks  to 
draw  cheques  on  head  treasury,  can- 
celled 

Circular  Order  No.  6. — Applications  for 
repairs  or  construction 

Circular  Order  No.  7. — Amendments  al- 
lowed in  plaints  to  be  made  at  once   ... 

Circular  Order  No.  2. — Date  of  execution 
of  death  warrant  to  be  not  less  than  2 1 
days  from  date  of  issue 

Circular  Order  No.  8. — Uses  of  small 
new  seals 

Circular  Order  No.  9. — Evasion  of  stamp 
law  by  money-lenders.  Promissory  notes 
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December,  1875. 


No.  I. — Requires  an  annual  report  in 
place  of  half-yearly  reports  on  working 
of  rules  made  under  Coinage  Act  of 
1870 

No.  2. — Draws  attention  lo  C.  O.  No.  7  of 
1875  about  claims  made  to  deposits  by 
holders  of  administration  certificates... 

No.  3. — Copper  coins  to  be  received  in 
payment  of  Government  dues  only     ... 

No«  4. — Revised  questions  for  treasury 
inspections 

No.  5. — Adds  a  condition  to  prescribed 
form  of  putwaries'  conduct 

No.  6. — Duties  of  Collectors  when  un^ 
stamped  or  insufficiently  stamped  docu- 
roents  arc  produced  before  them 

January,  1876. 

No.  I.— Annual  bills  of  record-room  con- 
tingencies superseded  by  detailed  month- 
ly bills 

No.  2. — Sureties  of  farmers — Property  in 
Bengal 

No.  3. — Board's  Rule  8,  section  I.,  about 
issue  of  stamps  after  27th  of  the  month 

No.  4. — Certificate  of  payment  of  purchase- 
money  of  tenure  sold  under  Reg.  VI 1 1,  of 
1 81 9  not  liable  to  stamp  as  conveyance. . . 

No.  5. — Non-judicial  stamps 

No.  6.— District  Superintendentof  Police — 
Excise  duties 

February,  1876. 

No.  I.— Adds  a  clause  (4)  to  Board's 
Rules,  Chapter  VIII.,  section  9 

No.  2.— Substitutes  Rules 3  to  10  for  clauses 
3to5,  section  VI.,  Chapter  III.,  Board's 
Rttles 

No*  3» — Return  of  surrendered  rowan nahs 

No.  4. — Responsibility  of  Serishtadars  as 
regards  stamp  frauds 

No.  5.— Chapter  XII.,  Addendum.  "  Re- 
venue  Agents  " 

No.  6. — Copying  and  searching  fees  dis- 
Unct  from  Court  fees 

No,  7.— General  p«wer  of  attorney  to  be 
produced  on  each  occasionof  various  per- 
sons acting  under  it 
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March,  1876. 


No.  I. — New  table  of  rates  of  discount  on 

sale  of  stamps 
No.   2. — Interportal  steamers   exempted 

from  Rule  6,  section  V.,  Chapter  V.  ... 
No.  3. — Additional  rules  for  sale  and  use  of 

Court-fee  stamps 
No.  4. — Return  No.  V I  B.  to  be  submitted 

in  future  to  Legal  Remembrancer 
No.  5. — Corrections  in  form  of  license  for 

vend  of  stamps 

April,  1876. 

No.  I.— Atraffee rowannahs,  challans,  and 
boat-notes  not  to  be  sent  to  Board's 
office 

No.  2. — Certificates  of  purchase- ryoney 
are  not  conveyances,  and  should  not  be 
stamped. — CO.  No.  4  of  January,  1876, 
cancelled 

No.  3. — Mukhtarnama  filed  by  revenue 
agent  entitles  him  only  to  plead,  and 
not  to  take  away  valuable  documents, 
&c.,  special  powers  being  needed  ifor 
such  purposes 

No.  4. — Securities  taken  from  officers  en- 
trusted with  public  money 

May,  1876. 

No.  I. — Revised  rules  relating  to  the 
"Fund  for  the  Improvement  of  Govern- 
ment and  certain  temporarily  settled 
estates" 

No.  2. — AmendedQuarterlyReturnNo.  X. 

No.  3. — Proper  examination  of  treasure 
and  accounts 

No.  4. — Indents 

No.  5.^- Value  of  stamps  stored  in  Sub- 
divisions 

No.  6.-r-Sale-proceeds  of  railway  lands... 

No.  7. — Details  of  land-revenue— Excise 
and  Stamp  Return 

No.  8.— Stamp  Return  No.  XXXV.      ... 

No.  9. — New  Hydrometer  Tables 

No.  10. — Counterfoils  of  excise  papers  in 
Form  15 

June,  1876. 

No.  I.— \Vards'  bills 

No.  2. — Limit  of  Tari  possessed  or  sold 

raised  from  4  to  12  seers.    Exception  as 

regards  Pachwai 
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No,  3.— Evasion  of  stamp  law  in  loans  ...       25 
No.  4. — Evasion  of  stamp  duty  in   blank 
transfer  tieeds  ...      27 

July,  i876. 
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The  4th  November  1875. 

Pnunt  i 

Sir  James  W.  Colvile,  Sir  Barnes  Peacock, 
Sir  Montague  E.  Smith,  and  Sir  Robert 
P.  Collier. 

Qaestions  of  Fact— Appeal  to  PriTj  Conncil. 

On  Appeal  from  the  High  Court  cf  Judi- 
cature at  Fort  William  in  Bengal,^ 

Rajah  Jugojeebun  Lall  Dhubal  Deb 

versus 

KartlckCbunderfiondopadhya(nowGhundcr 

Churn  Banerjee). 

Thetr  Lordships  refused  to  reverse  a  decision  of  the 
Hirh  Cotirt  upon  a  question  of  fact  in  which  that  Court 
bad  before  it  the  documents  and  the  evidence  of  the 
witnesses,  and  had  an  opportunity  of  jud^n^  of  the 
denieanouf  of  the  witnesses. 

This  was  a  suit  upon  a  bond,  the  execu- 
tion of  which  was  denied  by  the  defendant, 
and  the  sole  question  was  whether  the 
document  was  a  genuine  one  or  liot.  The 
Court  of  first  instance  found  that  it  was 
genuine.  The  High  Court,  upon  appeal, 
came  to  the  conclusion  that  the  evidence  was 
not  sufficient  to  establish  its  genuineness, 
and  reversed  the  decision  of  the  Court  below. 
But  subsequently  the  plaintiflF  produced 
far'iher  evidence — evidence  of  a  character 
which,  if  true,  would  be  conclusive,  namely, 
of  an  admission  of  the  defendant — and 
sought  for  a  review  upon  this  new  evidence. 
The  High  Court  granted  that  review,  and 
upon  that  new  evidence,  and  further  upon 
examination  of  both  the  parties,  they  came 
to  the  clear  conclusion  that  the  bond  was 
genuine.  The  appeal  is  against  that  deci- 
sion.   Their  Lordships  are  asked  to  reverse 

*  From  the  judraent  of  Bayley  and  Mttter,  ]J  , 
oecided  ofi  th«  t6th  May  1S6S. 

VoL  XXV. 


a  decision  of  the  High  Court  upon  a  question 
of  fact,  in  which  the  High  Court  had  the 
documents  and  had  the  evidence  of  the 
witnesses  before  them,  and  had  an  oppor- 
tunity, which  of  course  (heir  Lordships  have 
not,  of  judging  of  the  demeanour  of  the 
witnesses  on  both  sides. 

Under  these  circumstances  their  Lordships 
are  of  opinion  that  the  decision  of  the  High 
Court  ought  not  to  be  reversed.  They  tvill 
humbly  advise  Her  Majesty  to  confirm  that 
decision,  and  to  dismiss  this  appeal. 


The  17th  November  1875. 

Present .» 

Sir  James  W.  Colvile,  Sir  Barnes  t'eacock, 
Sir  Montague  £.  Smith,  and  Sir  Robert 
P.  Collier. 

Act  VIII.  of  1859,  9.  2-^Cause   of  Actidn-* 
*     Abjudicated  Issaei« 

On  Appeal  from  the  High   Court  0/  Jui'h 
cature  at  Fort  William  in  Bengal,^ 

Krishna  Behari  Roy 

virsus 

Bunwari  Lall  Roy  (now  Brojeswari  ChOw- 
dhranee)  and  another. 

The  expression  "cause  of  action  '*  in  Aet  VHt.  of 
1859,  s.  2,  cannot  be  taken  in  its  literal  and  most  restricted 
sense.  Where  a  tnateriiil  issua  has  been  tried  and 
determined  between  the  same  parties  in  a  proper  suit, 
and  in  a  competent  Court,  as  to  the  status  of  one  pt 
them  in  relation  to  the  other,  it  tannot  be  again  tried  in 
another  suit  between  thert. 

This  was  a  suit  brought  by  the  appellant, 
claiming  to  be  the  heir  of  Goursoonder  Roy, 
to  set  aside  an  adopti6n  <:>f  the  respondent, 

•  Trnm  tho  judgment  of  Kemp  and  Glover,  J  J., 
dtclded  on  the  4th  January  1873. 
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Banvvari  Lall,  allege!   to  have  been  made 

by  the  widow  of  Goursoonder  Roy.     One 

of  the   defences   set   up   by   Bunwari   Lall 

and  by  his  mother,  who  was  joined  in  the 

suit  as  defendant,  was  that  the  question  of 

the  validity    of    the  adoption    of   Bunwari 

Lall  had  been  already  decided  in  a  former 

suit  to  which  the  present  appellant  Krishna 

Behari    Roy   was    a   party.     An   issue  was 

raised  upon  that  defence.     Now,  it  appears 

that  a  former  suit  had  occurred,  which  was 

of  this  nature:  Bunwari  Lall  had  brought 

an    action    against    some   putneedars    who 

claimed  under  putnee  leases  granted  by  his 

adoptive  mother.    The  ground  on  which  he 

sought  to  set  aside  the  leases  was  that  she 

had  exceeded  her  power  in  granting  them, 

inasmuch  as  she  had  only  a  widow's  estate. 

It  is  not  necessary  to  state  more  respecting 

the  object  of  that  suit.     An  issue  was  raised 

in  it  upon   the  question   whether  Bunwari 

Lall  had  been  validly  adopted.    The  present 

appellant  and  plaintiff,  Krishna  Behari  Roy, 

intervened    in    that   suit,   upon  the  ground 

that  he  was  the  heir  of  Goursoonder  Roy, 

and,  as  the  heir,  had  a  right  to  intervene  to 

dispute   the   title   of   Bunwari    Lall   as   his 

adopted    son.     It    does    not    appear    very 

clearly  at  what  period  of  the  suit  that  issue 

was  raised — whether  before  or  after  Krishna 

Behari  Roy  intervened — but  undoubtedly  it 

was  raised,  and  is  in  substance  the  same  as 

the  issue  raised  in  the  present  suit.     The 

issue  was  tried,  and  the  Principal  Sudder 

Ameen  found  against  the  intervenor  and  in 

favour  of  the  adoption.     He  also  found  in 

favour  of    the   putneedar    that  the    putnee 

could    not   be    set    aside.     The   putneedar 

having    a    decision    in   his   favour    was   of 

course     satisfied     with    that     decree,     but 

Krishna  Behari  Roy,  being  dissatisfied  with 

the  finding  upon  the  issue  as  to  the  adoption, 

appealed  to  the  Civil  Judge.     On  this  appeal, 

the  decision  of  the  Principal  Sudder  Ameen 

was  affirmed.     Again  he  appealed  from  the 

Civil  Judge  to  the  High  Court,  which,  after 

fully   hearing  the  case   upon  the   issue   of 

adoption,  affirmed  the  decisions  of  the  Courts 

below.     There  exists,  therefore,  a  final  and 

complete  judgment  upon   the  issue  raised 

either  at  the   instance  of  Krishna   Behari 

Roy    or    which    he    adopted   on   the   very 

question  which  he  seeks  again  to  raise  in 

this  suit. 

Both  the  Courts  below  have  held  that 
the  present  suit  is  barred  by  reason  of  the 
judgment  in  the  former  one.  The  ground 
of  the  present  appeal  is  that  they  are  wrong, 
inasmuch  a9  it  is  said  that  the  case  does 


not  come  within  section  2  of  Act  VIIL  dt\ 
1859.     Now    the    section    is    this:     "The 
''Civil  Courts  shall  not  take  cognizance  o( 
''any   suit  brought  on   a  cause  of   action 
''which  shall  have  been  beard  and  deter- 
"  mined  by  a  Court  of  competent  jurisdiction 
"  in  a  former  suit  between  the  same  panics ; 
"  or    between    parties    under    whom    thej 
"claim."    Their  Lordships  are  jof  opinion 
that  the  expression  "  cause  of  action  "  can- 
not be  taken  in  its  literal  and  most  restrict* 
ed   sense.     But  however  that  may   be,  by 
the  general  law,  where  a  material  issue  has 
been  tried  and  determined  between  the  same 
parties     in     a     proper    suit,     and     in    a 
competent   Court,   as  to  the  status  of  one  \ 
of  them  in  relation  to  the  other,  it  cannot, 
in  their  opinion,  be  again  tried  in  another  ; 
suit  between  them. 

It  is  not  necessary  for  their.  Lordships  to  | 
go    at    length    into  the   reasons  for  their 
decision,  because  those  reasons  appear  in  a 
recent  judgment  of  this  Board  in  the  case 
of  Soorjomonee  Dayee  vs,  Suddanund  Moha- 
patter.     In  that  judgment  it  is  said  aftrr 
reference  to  the  second  clause  of  Act  VIII. : 
"Their  Lordships  are  of  opinion  that  the 
"  term  '  cause  of  action '  is  to  be  construed 
"  with    reference    rather    to  the  substance 
"  than  to  the  form  of  action,  and  they  are 
"  of  opinion  that  in  this  case  the  cause  of 
"  action  was  in  substance  to  declare  the  will 
"  invalid    on    the  ground   of  the  want  of 
"power  of  the  testator  to  devise  the  pro- 
"  perty   he    dealt  with.     But,  even   if  this 
"  interpretation  were  not  correct,  their  Lord- 
"  ships  are  of  opinion  that  this  clause  in  the 
"  Code  of  Civil  Procedure  would  by  no  means 
"  prevent  the  operation  of  the  general  law 
"  relating  to   res  judicata   founded   on  the 
"  principle,  '  Nemo  debet  bis  vexari  pro  ea^em 
"  causd'     This  law  has  been  laid  down  by 
"  a    series    of   cases   in  this  country  with 
"which  the  profession  is  familiar.     It  has 
"  probably    never    been    better  laid   down 
"  than  in  a  case  which  was  referred  to  in  the 
"  3rd  volume  of  Atkyns — Gregory  vs.  Moles- 
"worth — in    which    Lord   Hardwicke  held 
"that    where    a    question    was  necessarily 
"decided  in  effect,  though  not  in  express 
"terms,   between   parties  to  the  suit,  they 
"  could  not  raise  the  same  question  as  between 
"themselves  in  any  other  suit  in  any  other 
"  form ;  and  that  decision  has  been  follow»ed 
"  by  a  lonp^  course  of  decisions,  the  greater 
"  part  of  which  will  be  found  noticed  in  the 
"very  able  notes  of  Mr.  Smith  to  the  case  of 
"the  Duchess  of  Kingston." 
A  decision  of  the  High  Court  of  Bengal 
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Ihas  been  referred  to,  the  case  of  Sheikh 
iRahmaiulla  vs.  Sheikh  Sariutulla  Kagghi  in 
[the  1st  Bengal  Law  Reports,  page  68,  as 
taving     a    contrary     tendency.     All    their 

^rdships  desire  to  say  of  it  is  that,  as 
sported,  it  does  not  appear  to  be  consistent 
ith  their  judgment  in  the  former  appeal  to 
rhtch  I  have  referred,  nor  with  their  opinion 
in  the  present  case.  The  decision  is  of  so 
recent  a  date  that  they  desire  to  say  no 
LOre  upon  it. 

On  reference  to  some  notes  of  Mr. 
Broaghton  on  this  section  of  Act  VIII.  of 
1859,  it  appears  that  the  decisions  have  not 
been  uniform  in  the  Courts  in  India. 
Several  of  them  are  opposed  to  that 
referred  to. 

It  was  suggested  by  Mr.  Cave  that  the 
former  judgment  ought  not  to  be  binding, 
because,  certain  witnesses  having  been 
examined  before  the  present  appellant  inter- 
vened in  the  suit,  he  was  refused  the  oppor- 
tunity of  cross-examining  them.  Their 
Lordships  think  that  such  an  objection 
is  no  answer  to  the  defence  arising  from  the 
former  judgment.  If  there  had  been  any 
miscarriage  of  that  kind,  the  matter  was  one 
for  appeal  in  that  suit.  The  objection  does 
not  appear  to  have  been  raised  in  the  appeals 
which  were  successively  made  in  that  suit 
to  the  Civil  Judge  and  to  the  High  Court ; 
but,  whether  it  was  so  raised  or  not,  their 
Lordships  think  that  they  cannot  affect  the 
operation  of  the  final  judgment,  which  must 
be  taken  to  have  been  rightly  given. 

In  the  result,  their  Lordships  will  humbly 
advise  Her  Majesty  to  dismiss  this  appeal, 
and  to  affirm  the  judgments  below  with  costs. 


The  19th  November  1875. 

Present : 

Sir  James  W.  Colvile,  Sir  Barnes  Peacock, 
.Sir  Montague  £.  Smith,  and  Sir   Robert 
P.  Collier. 

Mistake  in  Settlement  Papers—Tenants  not 
concluded— Res:.  XXV.  or  1802— Grants  be- 
fore Pernuuient  Settlement— Objections. 

On  Appeal  from  the  High  Court  of  Judi- 
cature at  Madras, 

Stri  Raja  Vyricherla  Raz  Bahadoor 

versus 
Nadiminti  Bagavat  Sastri. 

Tenants  are  not  concluded  by  a  mistake  in  settle- 
ment-papers, nor  does  Regulation  XXV.  of  1802  provide 
for  forfeiture  of  rights  by  parties  who,  by  carelessness 


or  accident,  allow  their  land  to  be  misdescribed  in  settle- 
ment proceedings. 

Whether  grants  made  by  a  zemindar  l>efore  perma- 
nent settlement  are,  or  are  not,  binding  on  his  succes- 
sors— their  Lordships'  minds  inclining  strongly  to  the 
affirmative  side  of  the  alternative — as  the  question  was 
not  raised  in  the  Courts  below,  it  was  not  considered  to 
be  open  to  the  appellants  in  the  appeal  to  the  Privy 
Council. 

The  question  to  be  determined  on  this 
appeal  is  whether  the  appellant,  the  zemindar 
of  Kurupan,  is  entitled  to  turn  the  respond- 
ents, who  are  certain  Brahmins  claiming  to 
have  an  agraharum  tenure  in  the  village  of 
Turakanayuduvalasa,  out  of  possession  of 
thai  village,  and  to  recover  the  mesne-profits 
from  the  time  specified  in  the  pfaint.  The 
case  of  the  plaintiff  is  thus  stated  in  the  9th 
paragraph  of  the  plaint.  He  there  says :  '*  In 
"  the  year  1857  I  attained  my  majority,  and 
''  took  charge  of  the  zemindary.  The  said 
"  village  was  until  then  enjoyed  as  a  jeroyti 
"  portion  of  my  zemindary  for  many  years, 
"  and  was  severed  therefrom  only  in  the 
"year  1857.  It  is  therefore  prayed  that  the 
"Court  may  adjudge  to  me  the  jeroyti  vil- 
"  lage  of  Turakanayuduvalasa  (situated  with- 
"  in  the  boundaries  hereunder  specified,  and 
"  yielding  at  present  an  annual  income  of 
"  Rs.  1,000),  together  with  the  produce 
"  made  over  to  the  defendant  by  the  Court, 
"  as  also  the  produce  subsequently  enjoyed 
"  by  him,  with  interest  thereon,  amounting 
"to  Rs.  39,577-13-4,  as  per  schedule." 
The  plaint  therefore  treats  the  restoration  of 
possession  to  the  defendants  under  a  former 
decree  of  which  the  execution  was  in  1855 
directed  by  the  Sudder  Court  to  be  made  as 
a  species  of  trespass.  It  seeks  to  re-open 
the  settlement  of  account  made  by,  or  in  con- 
formity with,  that  decree;  and  to  recover 
back  the  sum  then  paid  with  subsequent 
mesne-profits.  The  suit  is  brought,  not  upon 
any  notice  to  determine  an  alleged  tenancy- 
at-will,  but  as  upon  an  act  of  trespass  giv- 
ing a  right  of  action  from  a  particular  time. 
It  is  difficult  to  reconcile  such  a  claim  with 
the  admitted  facts  of  the  case,  or  to  see  how, 
upon  any  view  of  the  evidence  in  the  cause, 
the  plaintiff  could  obtain  the  particular 
relief  which  he  has  prayed  for. 

It  is  not  their  Lordships'  intention  to  fol- 
low Mr.  Mayne  through  that  wilderness  of 
litigation  in  which  they  have  been  very 
clearly  guided  by  him ;  the  history  of  which 
does  not  present  by  any  means  a  favourable 
picture  of  the  administration  of  justice  in  the 
Presidency  of  Madras  (or  at  all  events  in  the 
district  of  Vizagapatam)  during  the  greater 
part  of  the  present  century.  It  may  be 
necessary  hereafter  to  refer  to  some  of  those 
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proceedings  which  have  a  peculiar  bearing 
upon  the  points  raised  by  the  present  appeal. 
U  13  sufflcient,  however,  for  the  present  to 
observe  that  in  1861,  when  the  former  decree 
above  referred  to  was  finally  executed,  there 
was,  as  it  were,  a  new  point  of  departure. 

The  Brahmins  were  then  reinstated,  under 
the  authority  of  the  Court,  in  possession  of 
their  village,  and  recovered  a  certain  portion 
of  the  mesne-profits  received  by  the  zemindar 
after  the  estate  had  been  made  over  to  him 
upon  the  taking  off  of  the  zuftor  attachment. 
The  zemindar,  on  the  other  hand,  was  left  to 
assert  what  rights  he  had  to  impeach  this 
agraharutu  tenure  in  a  new  and  independent 
suit;  ^nd  this  suit,  which  was  commenced 
in  1864,  has  been  treated  in  the  Courts  below, 
and  may  here  be  treated,  as  one  brought  for 
that  purpose.  Nor  again  is  it  necessary  to 
consider  in  detail  the  earlier  stages  of  this 
new  litigation,  or  in  particular  the  proceed- 
ings in  which  his  right,  whatever  it  might 
be,  was  held  to  be  barred  by  the  decree 
obtained  in  1807,  because  the  High  Cqurt, 
having  rejected  that  view  of  the  case,  and 
also  departed  from  the  view  which  it  had 
itself  originally  entertained  to  the  effect  that 
the  suit  was  barred  by  the  Statute  of  Limita- 
tions, finally,  by  the  order  of  the  26th  of 
March  1866,  sent  the  parties  back  to  trial 
on  these  two  issues,  viz.f  rsfy  **  Whether  the 
*'  defendant  at  the  date  of  the  suit  held  the 
"  village  in  question  under  the  grant  made 
"  to  his  ancestor  before  the  date  of  the  per- 
"  manent  settlement? "  and,  jndt  **  Whether 
**  the  defendants*  holding  under  such  grant 
**  was  kattubadi  or  other  tenure,  subject  to  a 

fixed  quit-rent  which  the  plaintiff  could  not 

legally  determine  ?" 

Now,  as  the  case  comes  before  their  Lord- 
ships, those  two  issues  have  been  found  by 
the  two  Indian  Courts,  which  last  dealt  with 
them,  in  favour  of  the  plaintiff.  Therefore, 
so  far  as  they  are  findings  upon  matters  of 
fact,  they  are  findings  which  this  tribunal,  in 
accordance  with  its  ordinary  rule,  will  not  be 
disposed  to  question.  As  to  the  first  issue, 
Mr.  Mayne,  in  the  course  of  his  able  argu- 
ment, was  almost  constrained  to  admit  that 
he  could  not  impeach  the  correctness  of  it. 
The  evidence  upon  which  the  Court  came  to 
its  conclusion  on'  the  first  issue  depended  in 
part  upon  two  document^  of  which  the 
genuineness  had  been  contested,  but  which 
both  Courts  have  found  to  be  genuine — 1 
mean  the  dombala  of  Mr,  Webb  on  the  20th 
May  1800,  which  clearly  treated  the  village 
as  then  held  as  an  agraharum  by  the  Brah- 
mins, and  directed  that  it  should  be  relin- 


(« 
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quished  to  him  on  his  paying  the  customar]^  I 
yearly  shrotrium  to  the  zemindar  of  Kari^ 
pan)  of  Rs.  150.    That  was  followed  by  «.  | 
putta,  also  found  to  be  genuine,  whereby  tiic&  ' 
then  zemindar,  or  his  guardian  in  his  nam^  \ 
stated  that,  ''  as  my  ancestors  have  grs^nte^l 
'*  to  you  the  agraharum  of  Turakanayada«> 
"  valasa,   attached  to  our  jaghir  of   Kurop*  ^ 
'*  pam   Taluk,   I   again   grant  it,  to  yon  as 
*'  ekabhogam  (entirely)  in  the  name  of  Shrl 
**  Swami,    fixing   a   shrotrium   (revenue)   of  i 
**  Rs.  150.    Therefore  you  and  your  descend- 
**  ants  may  extensively  improve  and   enjo^ 
''  it,  paying  the   shrotrium   (revenue)  every 
*'  year,   and   bestowing   blessings  upon  us« 
"  He    who    maintains    what  another  gives 
"  gains  a  virtue  double  that  he  gets  by  giv- 
"  ing  it  himself." 

It  seems  to  their  Lordships  that  the  Court 
finding  those  documents  to  be  genuine  h^ivs 
rightly  come  to  the  conclusion  thai  thej 
establish  the  affirmative  of  the  issue  iori 
favour  of  the  plaintiff;  that,  whatever  may 
have  been  the  original-  grant  of  which  the 
first  seems  to  have  been  a  grant  absolutel/ 
rent-free  to  the  Brahmins,  it  must  be  takes 
that,  in  some  way  or  another,  the  rights  of  the 
Brahmins  had  become  modified  to  that  extent; 
that  they  were  to  hold  this  village  only  sub- 
ject to  the  payment  of  the  shrotrium  or  fixed 
rent  of  Rs.  1 50 ;  and  that  that  was  the  state 
of  things  in  1800,  and  before  the  completion 
of  the  perpetual  settlement  of  the  zemin* 
dary. 

That  bei4)g  so,  the  only  question  that 
would  remain  would  be  whether  the  Court* 
finding  that,  was  correct  in  coming,  from 
that  conclusion  and  upon  the  other  evidence 
in  the  causQ,  to  its  finding  on  the  second 
issue,  '*  that  the  defendant's  holding,  under 
**  that  grant  was  kattubadi,  or  other  tenure 
'*  subject  to  a  fixed  quit-rent,  which  the 
"  plaintiff  could  not  legally  determine.'' 

The  principal  ground  upon  which  the  cor- 
rectness of  that  finding  has  been  attacked  is, 
that  it  is  conclusively  shown  by  the  lists  of 
the  zemindary  property  upon  which  the 
perpetual  settlement  was  made,  that  the  viU 
lage  was  entered  in  those  lists,  and  must 
therefore  have  been  treated  in  the  settif  rnent 
made  upon  them  as  a  jeroyti  village,  and  not 
as  a  shrotrium  or  agraharum  village.  That 
raises  the  question,  what  is  the  effect  of  a 
mistake  in  this  description  of  the  village 
upon  the  second  issue  raised  in  this  cause. 
That  there  was,  in  the  proper  sense  of  the 
term,  a  mistake  is  reasonable  to  conclude 
from  the  dombala  of  Mr.  Webb,  because  Mr. 
Webb  appears  to  have  been  the   Collector 
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who  was  taking  a  large,  if  not  the  sole,  part 
;io  making  the  permanent  settlement;  and  if 
}|^  in    1800  was  satisfied  that    this  was  a 
sbrotrium  village,  and  directed  that,  as  a  shro- 
Ulum  village,  it  should  be  delivered  over  to 
the  Brahmins,   he   would   hardly  proceed, 
consciously  or  intentionally,  to  enter  it  as  a 
jeroyii  village  in  the  settlement.     But,  how- 
ever that  ipay  be,  the  question  is,  what  is 
the  effect  of  the  entry  upon  the  interest  of 
the  holders  of  an  agraharum  tenure.    Their 
Lordships  cannot  find  any  authority  for  say- 
ing that  it  is  conclusive  against  the  rights  of 
the    tenants.    They    were    not   necessarily 
parties  to  the  proceedings  which  resulted  in 
the  settlement  between  the  zemindar  and  the 
Government,     It  may  be  conceived  that  the 
Brahmins,  as  they  said  they  were   in   fact, 
though  the  evidence  does  not  support  their 
allegation,  might  have  been  absent  whilst  the 
proceedings  were  pending.    There  seems  to 
he  nothing  in  the  Regulations,  as  their  Lord- 
ships read  them,  which  would  so  conclude 
them.    No  doubt,  if  the  village  had  been 
entered  as  a  shrotrium  village  in  the  settle- 
ment-papers, that  would  have  been  conclu- 
sive as  to  the  rights  of  the  Brahmins  against 
the   zemindar,    against    the     Government, 
against  any  purchaser  at  a  sale  for  arrears  of 
revenue,  and  in  fact  against  all  the  world. 
Bat  the  Settlement  Regulation  XXV.  of  1802 
does  not  contain  anything  which  says  that,  if 
the  parties,  by  carelessness  or  by  accident, 
^Uow  their  village  to  be  misdescribed,  they 
are  to   forfeit    their    rights.     It    does    not 
even  say  that  all  the  shrotrium.  grants  which 
then  existed,  and  which  were  to  be  protected 
Sigainst   future    enhancement,    were    to    be 
registered ;    and,    on  the  other  hand,  that 
Regulation  is  followed  by  a  subseauent  Regu- 
lation of  1822,  which  declares  tnat  the  pro- 
visions of  the  former  Regulation  were  not 
meant  to  define,  limit,  infringe,  or  destroy 
the  actual  rights  of  any  description  of  land- 
lords or  tenants,  but  merely  to  point  out  in 
what  way  the  tenants  might  be  proceeded 
against  in  the  event  of  their  not  paying  the 
rents  justly  due  from  them,  leaving  them  to 
recover  their  rights  infringed,  with  full  costs 
and  damages,  in  the  Courts  of  justice.     It 
cannot  be  said  that,  as  a  matter  of  law  and  of 
right,  the  parties  have  forfeited  the  interest 
which  they  would   otherwise   have   in   this 
tenare  by  reason  of   the  misdescription  of 
thevillage  in  the  settlement-papers. 
I       It  has,   however,   been    argued    by   Mr. 
I    Mayne  that  the  insertion  of  the  village  as  a 
I  jeroyii  village  at  least  affords  the  strongest 
I  presumption  that  the  parties  then  knew  that 


they  had  not  a  good  agraharum,  and  of  their 
acquiescence  in  that  description  as  correct ; 
but  that  presumption  seems  to  their  Lord- 
ships to  be  rebutted  by  all  that  subsequently 
took  place.  They  were  first  dispossessed 
some  short  time  after  the  settlement  in  1807. 
They  immediately  asserted  their  rights,  and 
the  decision  of  the  Court,  so  far  as  it  went, 
was  in  their  favour.  The  effect  of  it  was 
that  the  zemindar  had  taken  possession  of  the 
village  forcibly,  or  at  all  events  not  under  a 
judicial  decision  ;  and  that,  according  to  the 
law  as  laid  down  in  the  Regulations,  the  only 
way  in  which  he  could  interfere  with  the 
right  claimed  by  the  Brahmins  ^as  by  a 
regular  suit.  Accordingly  the  Brahmins 
were  again  put  into  pos.session.  The  zemin- 
dars for  the  time  being  seem  to  have  acquies- 
ced for  nearly  20  years  in  that  decision ;  and 
but  for  the  decisions  in  India,  by  which  it 
has  been  ruled  that  questions  between  land- 
lord and  tenant,  and  particularly  questions 
of  enhancement  of  rent,  arc  not  within  the 
operation  of  the  Statute  of  Limitations,  there 
would  have  been  no  answer  whatever  to  the 
proposition  that  the  right  of  re-entry  of  the 
zemindar,  if  it  had  ever  existed,  had  been 
barred  by  lapse  of  time. 

Their  Lordships  are  therefore  of  opinion 
that  both  the  issues  have  properly  been 
found  in  favour  of  the  defendant. 

There  remains  to  be  noticed  the  further 
question  which  was  raised  by  Mr.  Mayne, 
m.,  that  these  grants  were,  at  most,  grants 
by  the  zemindar,  which  could  take  effect  only 
during  the  life  of  the  particular  zemindar, 
and,  unless  affirmed  by  his  successor,  were 
voidable.  Whether,  assuming  that  proposi- 
tion to  be  correct,  the  particular  suit,  as  it  is 
framed,  could  have  been  supported  may  well 
be  doubted.  But  their  Lordships  have 
already  intimated  their  opinion  that  this  point, 
which  was  not  taken  in  the  present  suit  in 
the  Courts  below,  is  not  open  to  Mr.  Mayne 
upon  the  present  appeal.  They  will  not 
therefore  say  more  upon  it  than  that  it 
woald  have  required  strong  authority  to 
convince  them  that  grants  made  by  a  zemin- 
dar before  the  estate  was  permanently  settled, 
and  became  subject  to  the  rules  which  may 
have  been  laid  down  in  the  Madras  Regula- 
tions as  to  subsequent  alienations  of  this 
kind,  were  not  binding  upon  the  successors 
of  the  grantor. 

Their  Lordships  will  humbly  advise  Her 
Majesty  to  affirm  the  decree  of  the  High 
Court,  which  is  the  subject  of  the  present 
appeal,  and  to  dismiss  the  appeal  with  costs, 
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The  24th  November  1875. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  C.  Pontifex, 

Judges. 

Confirmation  of  Possession—Onus  Probandi. 

Case  No.  1041  of  1874. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Sarun,  dated 
the  1 2th  February  18^4,  reversing  a 
decision  of  the  Sicdder  Moonsiff  of  that 
District,  dated  the  loth  July  i8y2. 

Sansar  Roy  (Plaintiff),  Appellant, 

versus 

Indrasun  Roy  and  others  (Defendants), 

Respondents, 

Moonshee  Mahomed  Fusufiov  Appellant. 

Baboos  Chunder  Madhub  Ghose  and  Huree 
Hur  Nath  for  Respondent. 

A  plaintiff  who  coines  into  Court  alleging  possession, 
and  that  that  possession  has  been  threatened  by  the  acts 
of  the  defendant,  and  asking  for  confirmation  of  that 
possession,  is  bound  to  prove  that  he  is  in  possession. 

Kemp,  J. — We  do  not  consider  it  neces- 
sary to  hear  the  respondents'  pleader  in  this 
case.  The  plaintiff's  suit,  as  he  chose  to 
frame  it,  was  that  he  was  in  possession  of 
20  beeghas  of  land ;  and  that  the  defendants 
had  in  a  criminal  suit  asserted  that  they  had 
the  kashtkaree  rights  in  those  lands ;  that  the 
criminal  suit  was  disposed  of  without  any 
adjudication  of  the  right  of  either  party; 
that  guards  were  appointed  to  look  after  and 
protect  the  crops  of  the  disputed  lands,  but 
that  the  defendants,  without  any  right  to  the 
crops,  forcibly  carried  them  away;  that,  by 
this  conduct  on  their  part,  the  plaintiff's 
possession  has  been  interrupted,  and  injury 
accrued  to  him.  He  therefore  brings  this 
suit,  and  prays  that  his  possession  of  the  land 
in  suit  may  be  confirmed.  The  written  state- 
ments of  the  defendants  are  to  the  effect  that 
they  are  in  possession  of  the  lands  in  dispute, 
and  that  the  plaintiff  is  not  in  possession; 
and  that  this  is  an  attempt,  on  the  part  of 
the  plaintiff,  to  recover  possession  of  land  to 


which  his  claim  of  right  has  already  beeq 
dismissed  in  a  former  suit.     The  first  Coui^ 
gave  the  plaintiff  a  decree ;  the  second  CourC 
reversed   that    decision.     The    Subordinate! 
Judge    says    that    he    has   carefully   gond 
through  the  evidence  ;  that  he  has  inspecte4l^ 
the  land  and  examined  independent  witnesses 
on   the  spot ;    that   amongst  the   witnesses 
examined  was  the  patwaree  of  the  village  d 
and  that  he  has  come  to  the  conclusion  iha 
the  plaintiff  is  not  in  possession.     It  is  traeij 
that   he   goes   on    to   say   that  this    is    ani 
endeavour,  on   the   part  of  the  plaintiff,  to< 
obtain  possession  of  901   beeghas  of  land 
called  cheragah,  respecting  which  his  former; 
suit  had  been  dismissed  ;  but  the  Subordinate! 
Judge  also  says  that  the  plaintiff's  possession i 
of  the  20  beeghas  has  not  been  proved,  and! 
he  gives  his  reasons  for  this  finding,  namely, ! 
that  the  plaintiff  has  not  filed  the  jumma- 
bundee  papers  of  these  lands,  and  that  the 
patwaree  and  the  other  witnesses  examined 
on  the  spot  established  the  defendants'  posses 
sion  over  these  20  beeghas.     Again,  in  the^ 
latter  portion  of  his  decision,  he  says  that' 
"  in  the  face  of  the  positive  evidence  of  the; 
**  patwaree  and  the  neighbouring  ryots  who 
'^  have  sworn  to  the  ingenuity  of  the  plaintiffs 
"  having  sued  for  the  same  land  in  part,  for 
"  the  integral  of  which  his  former  suit  failed,** 
and  of  the  fact  that  he  distrusted  the  evidence, 
of  the  plaintiff's  witnesses,  alleging  the  plaint- 
iff's possession,  and  alleging  opposition  offered 
to  him  ;  and,  further,  of  the  fact  that  he  found 
no  guards  on  the  spot  when  he  visited  the 
disputed  land,  he  came  to  the   conclusion 
that  the  defendants  are  in  possession  of  the 
20   beeghas,    the   subject  of  suit;  that  the 
plaintiff  had  not  made  out  that  the  defendants 
threatened  to  disturb  his  possession,  which  is 
the  ground  on  which  he  prayed  for  a  decla- 
ration of  title,  and  therefore  that  no  adjudi- 
cation of  title  was  necessary  ;  that  the  plaint- 
iff's  course   is    to    sue    for    possession  by 
investigation  of  title,  if  he  has  any. 

We  think  there  has  been  a  clear  finding  in 
this  case.  The  plaintiff  who  came  into  Court, 
alleging  that  he  was  in  possession,  and  that 
that  possession  had  been  threatened  by  the 
acts  of  the  defendants,  and  asking  for  con- 
firmation of  that  possession,  was  bound  to 
prove  that  he  was  in  possession.  The  Court 
below  has  found  on  a  question  of  fact  on  the 
evidence  that  the  defendants  are  in  posses- 
sion of  the  disputed  lands,  and  not  the  plaint- 
iff, and  has,  therefore,  refused  to  confirm  the 
alleged  title  of  the  plaintiff,  leaving  him  to 
sue  in  an  ejectment-suit  to  establish  his  title. 

We  dismiss  the  special  appeal  with  costs. 
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The  30th  November  1875. 

Present : 

The  Hon'ble  F.  B.  Kemp,  Judge, 

Mortg:ag:e  —Security —Appeal— Objections. 

Case  No.  2672  of  1874. 

Special  Appeal  from  a  decision  passed  by 
ike  Judge  of  Sarun,  dated  the  6th  July 
iSy^f,  reversing  a  decision  of  the  Moon- 
siff  of  Champarun,  dated  the  30th   May 

Pitambur  Misser  (one  of  the  Defendants), 

Appellant, 

versus 

Ram  Surun  Sookool  (Plaintiff),  Respondent. 

Baboo  Bama  Churn  Banerjee  for  Appellant. 

Baboo  Nil  Madhub  Bose  for  Respondent. 

Where  a  mortgagee  was  deprived  by  the  wrongful 
acts  of  the  mortgagor  of  a  portion  of  the  land  which 
constituted  the  only  security  for  the  mortgage- loan, 
HELD  that  he  was  entitled  to  recover  from  the  mortga- 
gor so  much  of  the  consideration-money  as  was  in 
proportion  to  the  land  of  which  he  had  been  deprived. 

An  objection  not  taken  in  the  grounds  of  appeal 
cannot  be  entertained  at  the  hearing. 

In'  this  case  the  plaintiff  sued,  alleging  that 
bis  father  obtained  a  zur-i-peshgee  lease  from 
Pitambur  Misser  and  Khoosul  ;  the  term  of 
the  lease  being  up  to  1281   jb.S.  in  respect 
of  7  beeghas  5  cottahs  of  land  situated  in 
Mouzah  Mohanundpore,  the  jumma  payable 
being     Rs.      17-12,     and      the     consider- 
aiion   Rs.     143  ;    that,   subsequent   to   this 
transaction,  Ghureeb  Misser,  the  brother  of 
plainiifif's  father's  lessor,   Pitambur  Misser, 
sued  claiming  1 1  cottahs  of  land  out  of  the 
7  beeghas    5    cottahs   for  which   the  zur-i- 
peshgee  lease  had  been  granted  10  the  plaint- 
iff ;  that  the  salt  of  Ghureeb  Misser   was 
decreed,  and  the  plaintiff  was  saddled  with 
the  payment  of  wassUat,  as  also  costs ;  and 
that,  in  execution  of  that  decree,  Ghureeb 
Misser  obtained  possession  of  the  1 1  cottahs 
subject  of  that  suit,  and  thus  deprived  the 
plaintiff  of  possession.     The  plaintiff  there- 
fore brings  this  suit  to  recover  so  much  of 
the    Rs.     143    consideration-money    as    is 
I    covered  by  the  1 1  cottahs  of  land  of  which 
he  has  been   deprived   in  execution  of  the 
decree  of  Ghureeb   Misser.     He  also  sues 
for  recovery  of  the  wassilat  which  he  had 


to  pay  in  the  suit  of  Ghureeb  Misser,  and  the 
costs  of  the  same  suit. 

The  issues  laid  down  in  the  first  Court 
were,     ist,     whether    the    plaintiff,    owing 
to  his  bemg    dispossessed  of  a  portion   of 
the  mortgaged  property,  is  entitled  to  get  a 
refund  of  the  mortgage- money  in  proportion 
to  that  share  or  not,  and  whether  consider- 
ation passed  in  respect  of  the  mortgage,  a 
portion  of   which   consideration-money  the 
plaintiff  asks  to  have  refunded  to  him ;  and, 
2nd,    whether    the    plaintiff  is  entitled   to 
receive  from  the  defendant  No.  i  in  this  suit 
the  mesne-profits  and  costs  which  he  had  to 
pay  in  the  suit  of  Ghureeb  Misser.     The 
Moonsiff  declined  to  enter  into  the  question 
whether  consideration  passed  or  not,  inas- 
much as  the  suit  being  for  a  small  portion  of 
the  consideration-money,   it  did   not  seem 
proper  to  the  Moonsiff  to  inquire   whether 
any  consideration  passed  or  not.     He  also 
held  that,  as  the  zur-i-peshgec  transaction 
was  joint  in  respect   of  the  7   beeghas   5 
cotiafis,the  debt  was  also  joint;  and  as  in  the 
former  decision,  that  is  to  say,  the  decision 
between  Ghureeb  Misser   as   plaintiff  and 
the  present  plaintiff  as  defendant,  it  had  been 
held  that  the  7  beeghas  5  cottahs  of  land 
pledged  consisted  of  several  kinds  of  cultiva- 
tion, therefore  it  was  impossible  under  the 
circumstances  to  ascertain  what  amount  of 
interest   the   plaintiff    was   deprived   of   on 
account   of   the    11   cottahs   of  land  which 
went  out  of  the  possession  of  the  plaintiff, 
and,  in  consideration  of  it,  what  amount  of 
mortgage- money  ought  to  be  refunded.     The 
Moonsiff,  therefore,  held  that  the  plaintiff's 
claim    for   a   refund   of    Rs.    10-15     could 
not  be  allowed,  and  further  that  the  plaint- 
iff    could    not     receive    the    mesne-profits 
claimed,  because  the  plaintiff  had  to  pay  these 
mesne-profits  on  account  of  his  being  found 
in  wrongful  possession  of  the  \  i  cottahs,  sub- 
ject  of  that  suit.     Then,  with  reference  to 
the  question  of  costs,  the  Moonsiff  says  that 
it    was    entirely   in    the   discretion   of    the 
plaintiff  to  appear  in  the  suit  brought  by 
Ghureeb  Misser,  or  not  to  appear,  and  there- 
fore, if  he  chose  to   appear  and    has  been 
saddled  with  the  costs,  he  is  liable  for  the 
same.     He  therefore  dismissed  the  plaintiff's 
suit. 

This  decision  has,  in  my  opinion,  been 
very  properly  reversed  by  the  Judge.  The 
Judge  has  held  that  consideration  passed, 
and  that  the  plaintiff  had  been  deprived  of 
1 1  cottahs  of  land  out  of  the  property  which 
was  mortgaged  to  his  father  on  an  advance 
of    Rs.    143    by    the    fraudulent    conduct 
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of  the   mortgagor  Pitambur.     The   Judge 
says  that  the  plaintiff  was  pat  In  possession 
by  the  defendant  of  certain  lands  as  security 
for  St  certain  loan ;  that  a  part  of  this  land 
turns  out  not  to  have  been  the  property  of 
the  defendant  who  pledged  it,  ancf  the  plaint- 
iff consequently  has  to  stand  a  suit  by  the 
rightful  owner,  in  which  he  is  cast  in  costs, 
and  has  to  make  good  the  mesne-profits,  and 
also  to  give  up  the  land;  that  all  this   has 
been  brought  upon  the  plaintiff  by  no  fault 
of  his  own,  but  solely  by  the  fraud  of  the 
first  defendant,  and,  in  addition  to  all  this,  the 
Judge  remarks  that  the  plaintiff  is  left  in 
possession  of  ii  coitahs  of  land  less  than 
he   is  entitled  to  as  security  for  his  loan. 
Further,   the   Judge  says   that   he  sees  no 
fairer  way  of  arriving  at  the  amount  which 
the  plaintiff  is  entitled  to  recover  than  by 
dividing  the  amount  lent  on  the  land  pledged 
equally,  having  regard  to  the  area  of  that 
land,  and  that,  dividing  it  in  that  way,  the 
plaintiff  is  entitled  to  the  sum  claimed  by 
him  in  proportion  to  the  ii  cottahs  of  land 
from  which  he  has  been  dispossessed. 

The  main  points  taken  in  special  appeal 
are,    first,    that    the    plaintiff's   suit   in    its 
present  shape  ought  not  to  have  been  enter- 
tained, inasmuch  as  this  being  an  usufruct- 
uary  mortgage,   if   the    plaintiff    has   been 
deprived  of  any  of  the  lands,  subject  of  the 
m'ortgage,  and  which  represented  the  security 
for  the  amount  advanced  by  him,  he  is  at 
liberty,  at  the  end  of  the  lease  which  does 
not  expire   until   1281,  if  that   sum   is  not 
satisfied,   to   hold   on   until   he   is   satisfied 
from    the    profits  of  the    mortgaged    pro- 
perty.    The    next    objection   taken   is  that 
the  principle  of  calculation  adopted  by  the 
Judge  is  not  a  sound  one,  inasmuch  as  it 
has  been  held  in  the  former  suit  that  the 
lands  are  not  all  of  the  same  description, 
but  that  they  vary  both  in  quality  and  value. 
With  reference  to  the  last  objection,  which 
is  a  specious  one,  I  may  observe  that  it  is 
not  taken  in  the  grounds  of  appeal,  and  it 
cannot  therefore  be  entertained  now.     With 
reference  to  the  first  contention,  I  think  it 
is  very  clear  that  the  plaintiff  is  entitled  to 
recover  the  Sum  claimed  by  him.     The  land 
which  was  mortgaged  to  him  was  the  only 
security  which  he  had  for  the  repayment  of 
the   money  advanced;   it  is    admitted    that 
Rs.    143    were  advanced   upon    7   beeghas 
5  cottahs  of  land;  it  is  also   admitted  that 
the  plaintiff  has  been  deprived  by  the  acts  of 
the   mortgagor  of   a   portion    of   the    land 
which  represents  the  security  he  has  for  his 
loan,  and  he  is  entitled  to  recover  from  the 


1 


mortgagor,  special  appellant,  a  sum  in  pi 
portion  to  the  lands  of  which  he  has  tbi 
been  deprived  by  the  wrongful  act  of  tl 
said  defendant,  special  appellant. 

The  special  appeal  is,  therefore,  dismis: 
with  costs. 


The  ist  December  1875. 

Present : 

The  Hon'ble  A.  G.  Macpherson  and  G.  Gj 

Morris,  budget. 

Voluntary  Payments  in  Excess  of  Rent — E: 
tions— Act  X  ol  1859,  s.  10. 

_  • 

Case  No.  3156  of  1874. 

Special  Appeal  from  a   decision  passed 
the  Officiating  Judge  0/  Rung  pore  ^  daft 
the  2ist  August   Toy 4,  affirming  a  Jet 
sion    of  the   Subordinate  Judge   of  ihi 
District,  dated  the  ^th  May  i8jj, 

Nobin  Chunder  Roy    Chowdhry  (PlaictiS)i 

Appellant^ 


versus 

Gooroo  Gobind  Mojoomdar  and  others 
(Defendants),  Respondents. 

Sdboos    Mohinei    Mohun   Roy  And    GirjA\ 
Sunhnr  Moj&omdar  for  Appellant. 

Baboos    Kishen    Dyal    Roy    and     Tarifiee 
Kant  Bhuitacharjee  for  Respondents. 

A  tehsildar  is  bound  to  account  to  the  landbrd  for 
payments  made  to  him  by  tenants  in  excess  of  the reflt!l 
due  from  them,  if  made  voluntarily.  Sumn  '^'exactetl*' 
by  the  tehsildar  within  the  meaning  of  Act  X.  of  i95'). 
s.  I  Of  could  not  be  recovered  by  the  landlord  in  a  civit 
9uit. 


Macpherson^  J. — This  case  must  be 
remanded  to  the  first  Court  to  be  tried  de 
novo  on  its  merits. 

It  seems  to  us  that  the  question  in  issue 
was  not  decided  in  the  case  instituted  under 
Act  X.  of  1859  which  came  up  in  appeal 
to  this    Court    in     1670    (reported    in    14 
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i?eekly  Reporter,  page  447).  What  the 
3Diirt  decided  then  was  that,  as,  upon  the 
ice  of  the  plaint,  certain  sums  of  money 
rere  claimed  as  bhika^  and  not  as  rent,  the 
levenue  Court  had  no  jurisdiction  to  enter- 
lin  the  suit  as  regards  those  sums.  The 
]!ourt  did  not  decide  whether  the  bhika 
laimed  was  in  fact  an  illegal  cess,  and  there* 
ore  could  not  be  recovered,  or  whether  the 
Boney  said  to  have  been  received  by  the 
^sildar  under  the  head  of  bhika  was  in 
act  received  by  him.  It  went  no  further 
ban  to  say  that,  inasmuch  as  it  was  claimed 
IP/  as  reniy  the  point  could  not  be  dealt 
riih  in  a  suit  brought  under  section  J4  of 
Let  X.  of  1859. 

The  first  suit,  having  been  dismissed  for 
rant  of  jurisdiction,  is  no  bar  to  the  present 
mit. 

The  question  then  arises  whether  the 
i^laintiff  can  prove  such  facts  as  will  entitle 
lim  to  a  decree.  The  lower  Courts  must 
901  take  it  for  granted  that  there  was  any 
inch  illegality  in  the  receipt  of  the  moneys 
^imed  (if,  in  fact,  they  were  received  by 
the  tehsildar)  as  necessarily  prevents  the 
)laiatiff  from  succeeding  now.  If  the 
ftnants  really  did  make  any  payments  to 
;he  tehsildar  in  excess  of  the  rents  due 
[rem  them,  and  those  payments  were  made 
K)lantarily,  then  the  tehsildar,  having 
received  them  for  the  plaintifiF,  was  clearly 
lK)und  to  account  for  them.  No  doubt,  if 
ihese  sums  were  received  by  the  tehsildar 
Is  bhika,  and  were  ** exacted''  (within  the 
meaning  of  section  10  of  Act  X.  of  1859) 
by  the  tehsildar,  they  would  come  under 
the  head  of  illegal  cesses;  and  in  that  case 
the  present  action  would  not  lie  to  recover 
them.  But  everything  depends  upon  the 
circumstances  under  which  the  payments 
i^ere  made. 

It  is  for  the  plaintiff  to  prove  that  the 
lums  which  he  says  were  received  by  the 
t^ildar  were  in  fact  received,  and  also 
to  prove  that  the  payments  were  made 
voluntarily,  and  were  not  exacted  in  excess 
bf  the  specified  rent  so  as  to  be  recoverable 
under  section  10,  Act  X.  of  1859,  from 
the  person  who  received  them.  There  must 
he  an  inquiry  as  to  the  circumstances  under 
which  the  several  sums  were  paid,  and 
whether  ihey  were  voluntarily  paid.  If 
*oy  sums  were  voluntarily  paid  to  the 
tehsildar,  the  plaintiff  will  get  a  decree  for 
[them;  bm  if  ihey  were  "exacted,"  then  the 
iplaintirs  suit  as  to  ttfem  must  fail. 

The  case  is  remanded  to  the  first  Court 

►r  re-trial.    Costs  will  abide  the  result. 

Vol  XXV. 


The  2nd  December  1875. 

Preienl : 

The  Hon'ble  F.  B.Kemp,  Judge. 

Mahomedan  Law^Pre-emption. 

Case  No.  2970  of  1874. 

Special  Appeal  from  a  decision  passed  by 
I  he  Subordinate  Judge  of  Palna,  dated 
the  2jrd  September  i8*j4y  affirming  a 
decision  of  the  Additional  Moonsiff  of  that 
District^  dated  the  nth  September  18 j 3, 

Shaikh  Elahee  Buksh  (Plaintiff),  Appellant, 

versus 

Mussamut  Bibee  Mohan  and  another 
(Defendants),  Respondents. 

Moonshee  Abdool  Baree  for  Appellant. 

Mr,  J,  Younan  for  Respondents. 

A  claim  of  pre-emption  by  vicinagre  (tulub-i-mowasi- 
but)  was  rejected,  because  the  claimant,  though  aware 
of  the  sale  of  the  property  three  or  four  days  after  exe- 
cution of  the  deed  of  sale,  did  not  make  his  claim  until 
the  lapse  of  a  month  and  two  days  after  the  deed  was 
registered. 

The  plaintiff  is  the  special  appellant  in 
this  case.  He  claimed  a  right  of  pre-emp- 
tion by  vicinage  in  a  house  which  was  sold 
by  Ali  Jan  Shaha  to  Elahee  Buksh.  Both 
Courts  have  found  that  the  plaintiff,  although 
he  has  made  out  that  he  is,  in  right  of  vicin- 
age, entitled  to  claim  pre-emption,  has  not 
proved  that  he  performed  the  necessary 
ceremonies  required  by  the  Mahomedan  Law. 
It  has  always  been  held  by  our  Courts  that 
the  performance  of  these  ceremonies  must 
be  strictly  proved.  Both  Courts  have  found 
on  the  evidence,  and  particularly  on  the 
evidence  of  a  party  who  was  cited  by  both 
parties,  namely,  Hajee  Abdoolla,  who  was  a 
near  neighbour  of  the  ,  laintiff,  and  also  a 
neighbour  of  the  vendor,  that  the  plaintiff 
was  aware  of  the  sale  to  Elahee  Buksh 
wiihin  three  or  four  days  after  the  execution 
of  the  deed.  Moreover,  it  may  also  be  said 
that  the  deed  was  publicly  registered  on  the 
4th  of  February,  and  the  plaintiff  does  not 
profess  to  have  made  his  claim  of  tulub-i- 
mowasibut  until  the  6th  of  March. 

On  the  whole  case,  I  concur  with  the 
Courts  below,  and  dismiss  the  special  appeal 

with  costs. 
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The  3rd  December  1875. 

Present : 

The  Hon'ble  Louis  S.  Jackson  and  W.  F. 
McDonell,  Judges. 

Rates  of  Rent— Pottah^ Decree. 

Case  No.  102  of  1874. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Additional  Judge  of  the 
24'Pergunnah5,  dated  the  2nd  October 
18 J 4^  modifying  a  decision  of  the  Moonsiff 
of  Sealdah,  dated  the  iSth  May  18J4, 

Mon  Mohinee  Debee  (PlaintifiF),  Appellant, 

versus 

Binode  Beharee  Shaha  (Defendant), 
Respondent, 

Baboo  Bhyrub  Chunder  Banerjee  for 

Appellant. 

Baboo  Roop  Nath  Banerjee  for  Respondent. 

A  rate  of  rent  decreed  to  a  landlord  for  a  certain  year 
is  binding^  on  the  tenant  as  regards  ensuing'  years  until 
the  latter  obtains  a  decree  to  a  different  effect. 

Jackson,  7.— The  Additional  Judge,  in 
delivering  judgment  in  this  case,  has  censured 
by   implication    the   MoonsifiP    without,    as 
appears  to  us,   any  sufficient  reason.     He 
says :    "  It  is  quite  obvious  that  in  this  case 
the  lower  Court  never  read  the  plaint,"  and 
the  Judge  himself  has  read  the  plaint  in  the 
sense  of  conceiving  that  the  words  at  the 
conclusion  of  it  mean  that  the  decision  of 
the  present  suit  was  to  abide  the  decision 
of  the  pottah-suit.     He  says  that,  unless  this 
were  the  meaning,  the  request  of  the  plaint- 
iff would  be  senseless.     It  appears  to  us  on 
the  other  hand  that  the  Judge  has  misread 
the  plaint.     All  that  the  plaintiff  says  in  his 
plaint  is  this  :    "  ^^y  reason  of  the  other  suit 
•*  pending  in  the  Judge's  Court,  I  am  unable 
'*  to  file  immediately  in  this  case  my  principal 
"  documents.    I  therefore  pray  that  this  case 


*'be  allowed  to  stand  over  until  the 
''suit  is  decided   one  way  or  the  01 
Now  the  parties  stand  in  this  position : 
plaintiff  had  obtained  a  judgment  which 
affirmed  in  special  appeal  by  this  Contt 
the    rent    of    1276,   and   under  which 
defendant  had  to  pay  at  the  rate  of  Rs. 
a  beegha.    The  defendant  afterwards  broi 
a  suit  to  obtain  a  pottah,  and  got»a  decree! 
a  pottah  for  one  year  at  the  rate  of  Rs.| 
That  decree  was  made  in  the  course  of 
year  1873,  and  was,  therefore,  in  theabs 
of  anything  to  the  contrary,  to  take  ei 
from  the  next  Bengalee  year,  that  is  to 
the  year  beginning  in  Bysack  1281.  Ac4 
ing  to  the  usual  course  in  these  matters, 
previous  rale  for  which  the  plaintiff  had 
a   decree   in    1276  would   be  binding 
would  be  the  proper  rate  for  the  defei 
to   pay   annually   until   he  had  obtainei 
decree  to  a  different  effect,  m.,  that  the 
must  be  reduced.     The  present  suit  was 
the  rent  of  1277,  m.,  the  year  immedi 
following    that  for  which   the   decree 
obtained.     It  appears  to  us,  therefore, 
the  plaintiff  was  entitled  in  the  present 
to  a  decree  at  the  rate  of  Rs.  25  a  be< 
and  that  the  judgment  of  the  Lower  A] 
late  Court,  which,  in  that  respect,  modified 
judgment  of  the  Moonsiff,  must  be  set  asi| 
and  the  Moonsiff 's  judgment  restored 
costs. 


The  3rd  December  1875. 

Present : 

The  Hon'ble  Louis  S.  Jackson  and  W. 
McDonell,  Judges, 

Mortgage^Mortgagee's  Possessioii. 

Case  No.  122  of  1875. 

Special  Appeal  from  a  decision  passed 
the      Subordinate     Judge    of    Hoogi 
dated  the  28th  September  18^4^  ^^H 
a    decision    of   the    Second    Moonsij^ 
Serampore,  dated  the  lyth  June  18^4. 

Sreemunt  Dutt  and  another  (Defendants] 

Appellants^ 

versus 

Krishna  Nath  Roy  and  another  (Plaintiffs 

Respondents, 

Baboo  Gopal  Lall  Mitter  for  Appellants 

Mr.  R.   T,  Allan  and  Baboo  Mohinee 
hun  Roy  for  Respondents. 

Where  money  was  lent  on  mort{^a?e  without  a  stipi 
|ated  rate  of  interest^  and  it  was  mutually  agreed  thi 
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to  retain  possession  for  a  given 
pfteczaely  calculated,  the  stipulation  was  held  to 
a  ooniition  that  the  property  was  not  to  be 
<»t  of  the  bands  of  the  mortgagee  before  the 
ol  that  tnne. 


kiOHy  y. — It  appears  to  us  that  the 
^s  in    this  suit  were  not  entitled   to 
fa«er  oa  the  convenient  principle  stated  by 
iHoonsiflP,  v/s.,  that  they  were  to  borrow 
n  they  wanted  money,  and  pay  off  and 
diargte  the   creditor  when  they  had  got 
|ftey  in  pocket  without  any  regard  for  the 
of  the  creditor.     In  this  case  there 
no  stipalaied  rate  of  interest,  but  it  was 
y  agreed  between  the  parties  that,  in 
deration  of  the  loan,  the  mortgagee  was 
n  possession  of  the  property  pledged 
a  period  precisely  calculated  at  eleven  years 
two  months.    It  is  obvious  that,  unless 
on  be  held  to  involve  a  condition 
the  property  was  not  to  be  taken  out  of 
hands  of  the  mortgagee  before  the  ez- 
0  of  that  time,  the  mortgagee  would  be 
the  serious  risk  of  having  a  property 
Ids  band  for  two  or  three  bad  years,  and 
taken  ont  of  his  hand  without  any  pos- 
of  making  good  the  loss  which  he 
fly  suffer  in  the  absence  of  any  stipulation 
interest.       The  mortgagors,  no  doubt, 
ired  to  have  a  long  term  within  which 
might  make   provision  for  money  to 
kipay  the  loan,  but  the  mortgagee  might,  on 
ie  ocher  hand,  desire  to  secure  for  himself 
term  which  would  guarantee  to  him  a  fair 
»enige  profit,  even  running  the  risk  of  having 
po  or  three  bad  years.     Under  these  cir- 
limstances  it  seems  equitable  that  the  mort- 
Hgee  is  entitled  to  retain  possession  of  the 
ind,  and  that  the  judgments  cited  in  Weekly 
Reporter,  Volumes  XI.  and  XII.,  do  in  fact 
pply.    We  think  therefore  that  the  judg- 
nents  of  the  Courts  below  must  be  set  aside, 
Dd  the  plaintiff's  suit  dismissed  with  costs. 

We  should  add  that  the  sentence  in  the 
odgment  of  the  Subordinate  Judge  appears 
ID  indicate  remarkable  blindness  to  what  is 
bqoitable  when  he  says:  "If,  from  providen- 
**  tlal  reasons,  the  defendants  did  not  get  any 
"profits  from  the  disputed  land  the  few 
"years  they  held  .possession  of  the  same, 
*'tb\s  is  not  a  good  ground  for  the  defendants 
^retuning  possession  of  the  disputed  pro- 
"perties  even  after  the  payment  of  the  prin- 
^cipal;  and  for  this  reason  it  cannot  be  held 
*^  that  the  plaintiffs  are  not  competent  to  redeem 
*'the  property  on  payment  of  the  amount 
''taken  by  them  as  loan."  That  is  precisely 
the  drcttmstance  which  we  think  entitles  the 
defendant  to  retain  possession. 


The  6th  December  1875. 

Present : 

The  Hon'ble  F.  B.  Kemp,  Judge. 

Act  VIII.  of  Z859,  a.  2i6^Arbitration— Award— 
Umpires—Appellate  Court— Pleas. 

Case  No.  446  of  1875. 

Special  Appeal  from  a  decision  passed  bv 
the  Judge  of  Sarun^  dated  the  lyth 
December  18^4^  reversing  a  decision  of 
the  Moonsiff  of  Pursa,  dated  the  jist 
December  /J7J. 

Mahabeer  Misser  and  others  (Plaintiffs), 

Appellants^ 

versus 

Juggur  Nath  Misser  and  others  (Defendants), 

Respondents, 

Baboo  Doorga  Dass  Dutt  for  Appellants. 

Baboo  Roop  Nath  Banerjee  for  Respondents. 

The  appointment^  of  an  umpire  under  Act  VIII.  of 
i85p,  s.  316,  is  required,  where  there  are  two  or  more 
arbitrators,  to  provide  for  any  difference  of  opinion 
amon^^st  them ;  but  not  where,  with  the  consent  of  the 
Court,  only  one  arbitrator  has  been  appointed. 

In  a  case  of  the  latter  description,  where  an  umpire 
has  been  associated  with  the  arbitrator  without  the 
authority  of  the  Court  and  the^  consent  of  the  parties, 
the  arbitration^award  may  be  rightly  set  aside. 

An  Appellate  Court  is  not  at  liberty  to  find  for  the 
defendant  on  a  title  which  the  latter  never  set  up  in 
the  first  CdKrt. 

The  plaintiffs  are  the  special  appellants 
in  this  case.  The  suit  was  for  recovery  of 
possession  of  a  jack  tree  and  a  fig  tree, 
alleged  to  be  growing  on  the  plaintiff's 
ancestral  birt  land  situated  in  Mouza 
Munjhunpore  Bhadolea,  Pergunnah  Goa,  by 
adjudication  of  right.  The  suit  is  valued 
at  Rs.  1 5,  the  price  of  the  trees ;  and  also  to 
recover  9  rupees  6  annas,  the  price  of  the 
jack  fruit  appropriated  by  the  defendants. 
The  plaintiff  alleges  that  the  trees  in  ques- 
tion were  planted  by  Bhyro  Misser,  the 
plaintiff's  grandfather,  on  the  ancestral  birt 
land  ;  that  the  plaintiff's  predecessors  and 
the  plaintiffs  themselves  have  all  along 
appropriated  the  fruit  of  these  trees  with- 
out any  interference  on  the  part  of  any  one 
else ;  that  the  defendants  ousted  them,  the 
plaintiffs,  of  the  above  trees  on  the  ist  of 
Sawun  1279  F.  S.,  by  forcibly  appropriating 
the  fruit  thereof.    The  defendant  No.    I's 
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answer  was  to  this  effect :  He  admits  that 
the  trees  stand  upon  the  plaintiff's  birt  land, 
but  he  alleges  that  they  were  planted  by  his 
(the  defendant's)  father,Benee  Misser,and  that, 
in  the  exercise  of  his  ryotee  right,  he,  the 
defendant,  is  entitled  to  half  of  the  fruit  of 
the  two  trees ;  and  the  plaintiff,  in  the  exercise 
of  the  hakimee  right,  is  entitled  to  the  other 
half.  Both  parties  agreed  to  refer  the 
matter  to  arbitration,  and  both  consented  to 
the  appointment  of  one  Ram  Narain  Singh 
as  arbitrator.  The  Moonsiff  says  that  the 
papers  were  made  over  to  the  arbitrator 
who  was  directed  to  appoint  an  umpire. 
How  an  umpire  was  necessary  when  only  one 
arbitrator  was  appointed  is  not  easy  to 
understand;  under  section  216  of  the  Code, 
an  umpire  is  appointed,  if  there  be  two  or 
more  arbitrators,  so  as  to  provide  for  any 
difference  of  opinion  amongst  the  arbitrators. 
But  only  one  arbitrator  having  been  appointed 
by  the  Court  with  the  consent  of  the  parties, 
the  appointment  of  an  umpire  was  wholly 
unnecessary.  This  arbitrator.  Ram  Narain 
Singh,  called  in  three  other  parties  without 
the  authority  of  the  Court  and  without  the 
consent  of  the  parties  to  the  suit.  This  is 
'admitted,  and  the  Moonsiff,  therefore,  very 
properly  rejected  the  arbitration-award 
altogether,  and  proceeded  to  try  the  suit  upon 
the  evidence  adduced  by  both  parties.  On 
the  first  issue,  namely,  whether  the  trees 
in  question  were  planted  by  the  plaintiff's 
grandfather  and  predecessor,  and  whether 
the  fruits  thereof  were  forcibly  appropriated 
by  the  defendant,  or  whether,  as  the  defend- 
ant alleged,  the  trees  were  plantq^  by  his 
father,. and  he  is  entitled  to  the  ryotee  right 
which  would  be  one-half  of  the  fruit,  the 
Moonsiff,  after  laying  the  onus  on  the  defend- 
ant, finds  that  the  trees  were  planted  by 
the  plaintiff's  ancestor,  and  that  the  defend- 
ant Ead  no  right  whatever  to  the  fruit. 
He  therefore  decreed  the  plaintiff's  suit  in 
modification  of  what  he  claimed,  and  awarded 
I  rupee  4  annas  as  the  price  of  the  jack 
fruit  appropriated  by  the  defendant.  On 
appeal  by  the  defendant,  the  Judge  of 
Sarun  has  reversed  this  decision.  He  holds 
that  Ram  Narain  Singh  having  called  in 
other  parties  and  associated  them  in  the 
award  "rather  strengthened  his  opinion 
than  weakened  it ; "  that  it  was  out  of  the 
question  to  suppose  that,  without  a  shadow 
of  title,  the  defendant  would  or  could  have 
dispossessed  the  plaintiff  forcibly.  He  there- 
fore accepts  the  arbitration-decisionsupported, 
as  it  is  in  the  opinion  of  the  Judge,  *'  by  the 
probabilities  of  the  affair."    He  also  believes 


the  defendant's  witnesses  who  go  to   pro 
that  the  defendant  is  entitled  as  parch 
to  one-half  of  the  fruit,  and  he  disagrees  1 
the  Moonsiff  in  rejecting  the  zur-i-pesh 
deed  filed  by  the  defendant. 

Now  it  is  clear  that  this  decision  of 
Judge  is  wrong.     The  arbitration-award 
properly  set  aside  by  the  Moonsiff,   as 
arbitrator  had  no  authority  to  associate 
other  parties  with  himself  in  the  arbitrati 
without  the  authority  of  the  Court  and 
consent   of   the   parties  to  the  suit     T 
the  Judi<e  has  found  for  the  defendant  u 
whom  the  onus  admittedly  is,  as  he  adm 
that  the  trees  are  growing  on  the  plaintiff*! 
land,  on  a  title  which  the  defendant  him 
never   set   up   in   the   Court   below, 
defendant's  case  was  that  his  father  plant 
the  trees  on  the  plaintiff's  land,  and 
therefore,  as  a  ryot,  he  is  entitled  to  one>half 
the   fruit.     The   Judge   found    for   him 
quite  a  different  plea  which  was  never 
up.  namely,  that  he  has  proved  his  case 
purchaser   of   one-half  of   the   fruit    of 
trees.     The  Judge's  decision,  therefore, 
reversed,  that  of  the  Moonsiff  restored, 
this  appeal  decreed  with  all  costs  payable 
the  respondent. 


The  6th  December  1875. 

Present  : 

The  Hon'ble  F.  B.  Kemp,  Judge. 

Appellate  Coort—Qaestions  of  Fact 

Cases  Nos.  449  and  450  of  1875. 

Special  Appeals  from  a  decision  passed  if 
the  Officiating  Additional  Judge  of  TiT'" 
hoot,  dated  the  2nd  October  18^4,  affirm 
ing  a  decision  of  the  Officiating  MoonsiJT 
of  that  District^  dated  the  6th  August 
1874. 

Syud  Shah  Ekbal  Hossein  (Plaintiff), 

Appellant, 

versus 

Bunsee  Sahoo  and  others  (Defendants), 

Respondents, 

Moulvie  Syud  Murhumut  Hossein  for 

Appellant. 

Moonshee  Mahomed  Fusufior 
Respondents. 

In  a  suit  to  establish  a  riijfht  of  pre-emption,  a  plaint- 
iff is  bound  to  prove  the  performance  of  the  preliminary 
ceremonies. 
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It  is  not  aeoessary  for  an  Appellate  Court  tn  every  case 
to  give  its  reasons  m  detail  for  agreeing  with  the  lower 
'  Court  on  a  pure  question  of  fact,  and  where  a  case  turns 
entirely  on  the  weifj^ht  of  the  evidence. 

Ir    is  admitted  that   one   judgment   will 
govern  both  these  cases.     The  plaintiff  is  the 
special  appellant  in  both  cases.     He  sued  on 
a  right  of  pre-emption.     The  second  issue 
raised   in  the  fir^t  Court  was  whether  or  not 
the  plaintiff  bad  perft)rmed  the  preliminaries 
or  conditions  of  pre-emption.     Now  it  has 
been  held  in  many  cases  that  it  is  the  bounden 
duty  of  the  plaintiff  strictly  to  prove  the  per- 
formance of  these  ceremonies,  viz.,  iulub-i- 
mowasibut    and    tuluh't-ishtehshad,    before 
he  is  entitled  to  claim  a  right  of  pre-emption. 
The  Moonsiff  held  on  the  whole  evidence  in 
these  words  :  "  The  Court  is  of  opinion  that 
**  the  performance  of  preliminaries  such  as 
"  tuluh't'tnowasibut    and    tulub-i-ishtehshad 
"  has  not  been  proved  by  the  evidence  of  the 
'*  witnesses."  On  appeal,  the  Additional  Judge 
of  Tirhoot,  in  his  decision  which  has  been 
put  up  in  the  paper-book  of  Special  Appeal 
No.  450,  says :  "  There  is  no  reason  to  in- 
"  lerfere  with  the  Moonsiff 's  decision.     The 
"  witnesses  were  examined  by  him,  and  he 
"  utterly   distrusted   their   evidence   on    the 
"falsity  of  which  he   commented  strongly. 
**  Indeed,   very   little  was  urged  on  app^l 
"  beyond  the  assumption  that  he  should  have 
"  credited  the  evidence  of  the  witnesses  cited. 
"  The  Moonsiff 's  orders  are  confirmed,  and 
"  the  appeal  is  dismissed  with  costs." 

In  special  appeal  it  is  contended  that  the 
Judge  should  have  given  independent  reasons 
of  his  own  for  agreeing  with  the  Moonsiff.  I 
do  not  think  it  was  at  all  necessary  for  him  to 
do  so  in  a  case  of  this  description  ;  the  ques- 
tion was  one  of  fact,  the  onus  was  heavily 
on  the  plaintiff  to  prove  by  the  most  convinc- 
ing evidence  that  he  had  performed  the 
necessary  preliminaries  under  the  Mahome- 
dan  Law,  and  the  first  Court  gave  very  good 
reasons  in  my  opinion  for  disbelieving  the 
evidence  adduced  by  the  plaintiff  in  support 
of  his  allegation.  It  is  not  necessary  for  a 
Judge  in  every  case  to  give  his  reasons  in 
detail  for  agreeing  with  the  lower  Court  on 

a  pure  question  of  fact  and   where  a  case 

tarns  entirely  on  the  weight  of  the  evidence. 

The  special  appeals  are,  therefore,  dismissed 

with  costs. 


The  8th  December  1875. 

Present : 

The  Hon'ble  A.  G,  Macpherson  and  G.  G. 

Morris,  Judges, 

Remands — Limitation  ~  Presumptions. 

Case  No.  3095  of  1874. 

Special   Appeal  from  a  decision    passed  by 
the  Second  Subordinate  Judge  of  Mymen- 
singhy  dated  the  yth  September  iSy^  revers- 
ing a  decision  of  the  Additional  Moonsiff 
of  Netrolionahy  dated  the  ^ih  April  i8yj, 

Chunder  Kishore  Chuckerbutty  and  another 
(two  of  the  Defendants),  Appellants, 

versus 

Gour  Chunder  Chuckerbutty  and  another 
(Plaintiffs),  Respondents, 

m 

Baboo  Motee  Lall  Mookerjee  for 
Appellants. 

Baboo  Protap  Chunder  Mojoomdar  for   • 
Respondents. 

Where  the  first  issue  raised  before  the  Moonsiff  was 
limitation,  and  the  suit  has  been  disposed  of  upon  that 
issue,  the  Lower  Appellate  Court  ouji^ht  not  to  remand 
the  case,  but  itself  to  decide  the  question  of  limitation 
upon  the  evidence  on  the  record. 

Where  limitation  is  pleaded,  the  question  of  the  plaint- 
iff's possession  within  twelve  years  before  the  com- 
mencement of  the  suit  is  simply  a  matter  of  fact  to  be 
proved  like  anythini;  eUe,  and  not  to  be  decided  upon 
any  supposed  presumption. 

Macpherson,  J. — We  reverse  the  order  of 
the  Subordinate  Juilge,  and  direct  bim  to 
decide  wtieiher  or  not,  upon  the  evidence,  it 
was  proved  that  the  plaintiffs,  or  those 
through  whom  they  claim,  ever  had  possession 
of  the  land  in  dispute  within  twelve  years 
before  this  suit  was  commenced.  If  they 
had  not,  the  suit  is  barred  by  limitation,  and 
must  be  dismissed.  That  was  the  first  issue 
raised  and  tried  by  the  Moonsiff,  and  upon 
that  issue  he  disposed  of  the  suit.  It  is  not 
a  case  which  the  Subordinate  Judge  ought 
to  have  remanded.  He  ought  himself  to 
have  disposed  of  the  question  as  to  limitation, 
upon  the  evidence  on  the  record.  If  he  had 
considered  the  evidence,  and  had  decided 
that  the  suit  was  not  barred  by  limitation, 
reversing  the  decision  of  the  Moonsiff  upon 
that  point,  then,  no  doubt,  the  case  would 
have  had  to  go  back  to  be  tried  on  the 
merits.  But  there  is  no  possible  reason  why 
the  case  should  be  tried  on  the  merits  till, 
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in  the  first  instance,  it  is  distinctly  ascer- 
tained whether  or  not  the  suit  is  barred  by 
limitation. 

The  case  must  be  dealt  with  on  the  evi- 
dence properly  before  the  Court.  As  to 
there  being  any  presumption  that  Bhoobunes- 
suree  had  or  had  not  possession,  all  we  can 
say  is,  that  it  is  not  a  question  of  presumption 
in  any  degree.  Whether  she  had  possession 
or  not  is  simply  a  matter  of  fact  which  must 
be  proved  like  anything  else,  and  is  not  to 
be  decided  upon  any  supposed  presumption 
either  for  or  against  it.  The  appellant  will 
get  his  costs  of  this  appeal. 

The  case  will  be  taken  up  at  once  out  of 
its  turn,  and  be  disposed  of  with  the  least 
possible  delay. 


The  8th  December  1875. 

Present: 

The  Hon'ble  F.  B.  Kemp,  yudge. 

Rent-snit— Special  Appeal— Act  VIII.  (B.  C.) 

of  Z869,  8.  Z03. 

Case  No.  693  of  1875. 

Special  Appeal  from  a  decision  passed  by 
(he  yudge  of  Sarun,  dated  the  6th  Janu- 
ary /<?75,  reversing  a  decision  of  the 
Moonsiff  of  Pursah,  dated  the  nth  May 
1874, . 

Moulvie  Syud  Mahomed  Tuque,  Manager 
under  the  Court  of  Wards  on  behalf  of 
Lalla  Nursingh  Narain,  lunatic  (Plaintiff), 
Appellanty 

versus 
Fouzdar  Roy  (Defendant),  Respondent. 

Baboo  Unnoda  Pershad  Banerjee 
for  Appellant. 

Baboo  Doorga  Dass  Dutt  for  Respondent. 

Where  a  suit  for  rent  of  certain  years,  not  exceeding 
Rs.  100,  based  upon  a  kubooleutand  jummabundee,  was 
dismissed  in  appeal,  on  the  {rround  that  those  docu- 
ments were  forced,  and  the  Lower  Appellate  Court, 
in  order  to  amve  at  a  decision  as  to  the  amount  of 


rent  due,  inquired  into  and  decided  upon  the  ffenuii 
ness  of  the  inokurruree  pottah  set  up  by  the  defendaol^l 
HELD  that  Act  Vin.  (B.  C.)  of  1869,  s.  loz,  precludedl 
any  special  appeal  in  the  case. 


The  plaintiff  is  the  special  appellant  in 
this  case.     The  suit  was  brought  on  behalf  I 
of  a   lunalid's  estate,   which   is  under  the! 
Court  of  Wards.     The  suit  is  for   rent  ofl 
the  years     1278   to    1280   Fuslee»  nnder 
kubooleut  and  jummabundee  alleged  to  have| 
been  executed  by  the  defendant.  The  defend- 
ant denied   the  execution  of  the  kubooleni 
and  jummabundee,  and  broadly  stated  thj 
they    were    forgeries.     His   allegation   wj 
that  he   held    under  a  mokurruree  pottal 
dated  the  25th  of  Jeyt  of  1218  F.,  for  t< 
beeghas  of  land  at  a  yearly  rent  of  Rs.  5 J 
that  he  had  paid  the  whole  of  the  rent  dw 
to  the  gomashta  with  the  exception  of  one| 
rupee  which  had  been  lodged  in  Court. 

The  Moonsiff  found  for  the  plaintiff,  holdingl 
that  the  plaintiff  had  proved  the  kubooleut  and 
jummabundee  on  which  his  suit  was  based  J 
and  that  the  defendant's  mokurruree  pottah 
was  from  the  appearance  of  it  not  a  genuine 
one,  and  that  he  had  not  proved  the  receipts 
filed  by  him,  or  the  payment  of  the  rent  alleged 
to  have  been  paid   by   him.     He  therefore | 
decreed  the  plaintiff's  claim,  including  the| 
onll   rupee   deposited   by  the  defendant  in 
Court.     On  appeal,  the  Judge  reversed  that 
decision.     He  says  ( I  am  quoting  the  words| 
of  the  Judge):  ''  The  plaintiff  has  come  inU 
''  Court  on  a  false  case  with  the  clear  inten-l 
'*  tion,  as  defendant  says,  and  as  I  believe^  ofl 
'  destroying    the     defendant's    mokurrureel 
''  and  increasing  his  rent,  and  he  has  snp-^ 
'Sported  his  claim   by   false  evidence   and, 
**  false    documents.     I    therefore    reject    it| 
*'  utterly."     The  decision  of  the  first  Coartl 
therefore  was  reversed  by  the  Judge,  and  the 
plaintiff  held  entitled  not  even  to  the  one  rupeei 
which  the  defendant  had  lodged  in  Court  ;l 
the  Judge   having  found   that  the  plaintiffi 
who  had  based  his  suit  upon  the  kubooleuti 
and  jummabundee  had  not  proved  his  c]aim»| 
and  that  the  documents  on  which  that  claim 
was  based  were  forgeries. 

The  pleader  for  the  special  respondent  has 
taken  a  preliminary  objection  that  this 
appeal  will  not  lie  under  the  provisions  of 
section  102  of  Act  VIII.  of  1869,  inasmuch 
as  the  amount  sued  for  does  not  exceed 
Rs.  100,  and  that  no  question  of  right  to 
enhance  or  vary  the  rent  or  relating  to  any 
title  to  land  or  to  some  interest  in  land  as 
between  parties  having  conflicting  claims 
thereto  has  been  determined  by  the  judg- 
ment.   In  support    of   his    argument,    the 
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pleader  for  the  respondent  says  that  the 
genuineness  of  the  mokurruree  pottah  alone 
was  gone  into  by  the  Jadge  in  order  to  enable 
him  to  arrive  at  a  conclusion  as  to  what 
the  amount  of  rent  was,  and  that  the  validity 
of  that  mokurruree  pottah  was  not  in  any 
way  gone  into,  that  therefore  there  has  been 
no  determination  of  any  question  of  title  in 
land  as  between  parties  having  conflicting 
claims  thereto.  He  quotes  in  support  of  his 
argument  two  cases  in  Volume  XX.,  Weekly  | 
Reporter,  pages  15  and  16.  On  the  other 
handy  it  is  contended  by  Baboo  Unnoda 
Fershad  Banerjee,  who  appears  for  the  special 
appellant,  that  a  question  of  title  has  been 
decided  in  this  suit;  and,  inasmuch  as  the 
Civil  Courts  trying  cases  under  Act  VIII.  of 
1869  have  jurisdiction  to  try  questions  as  to 
the  amount  of  rent  due  and  questions  of 
title,  the  decision  of  the  Judge  holding  that 
the  mokurruree  pottah  of  the  defendant  is 
a  genuine  one  will  be  a  bar  to  any  suit  which 
the  plaintiff  may  be  advised  to  bring  for  the 
purpose  of  testing  the  validity  of  that  mokur- 
ruree, or  for  the  enhancement  of  the  rent 
of  the  defendant's  holding. 

I   am    of    opinion     that    section     102, 

Act  VIIL  of   1869,  precludes  any   special 

appeal  in  this  case*.    The  suit,  as  already 

observed,  is  a  simple  suit  for  rent  of  certain 

years  based  upon  a  kubooleut  and  jumma- 

bundee.     The  defendant,  the  ryot,  stated  that 

these  documents  ^»-ere  forged,  and  that  he 

held  under   the  plaintiff,   not   under  these 

documents,  but  under  the  mokurruree;  the 

amount  of  rent  was  also  disputed,  and  it 

became  necessary  for  the  purpose  of  deciding 

the  amount  of  rent  due  to  inquire  into  the 

genuineness  of  the  defendant's  mokurruree 

pottah.    The  Judge  has  found  that  deed  to 

be  genuine,  but  he  has  also  found  that  the 

plaintifi's  suit,  which  is  based  upon  a  kuboo« 

leat  and  jummabundee,  was  a  false  suit,  and 

that  these  documents  are  forged.  The  Judge 

might  well  have  stayed  his  hand  here,  and 

gone  no  turther  into  the  case,  the  onus  being 

clearly  on  the   plaintiff;   and   any  opinion 

which  he  has  expressed  on  the  genuineness 

of   the    mokurruree  pottah  was   merely  to 

enable  him  to  arrive  at  a  decision  as  to  what 

the  amount  of  rent  was.     Therefore  it  appears 

to  me  that  the  cases  referred  to  in  Volume  XX., 

Weekly  Reporter,  pages  15  and   i6,  apply 

to  this  case.     The  special  appeal  is  dismissed 

under  section  102,  Act  VIIl.  of  1869,  with 

costs  payable  by  the  appellant. 


The  8th  December  1875. 
Presini  : 

The  Hon'ble  F.  B.  Kemp,  Judge, 

Prescription^Uaer--Act  IX.  of  1871,  s.  27— 
Admissions — Findings. 

Case  No.  539  of  1875. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Gya,  dated 
the  26th  January  !8'j$,  affirming  a  dcci^ 
sion  of  the  Judder  Moonsiff  of  that 
District,  dated  the  22nd  April  iSy^, 

Shaikh  Hubeebal  Hossein  (Defendant), 

Appellant, 

versus 

Shaikh  Shahamut  Ali  (Plaintiff), 
Respondent, 

Case  No.  545  of  1875. 

Shaikh  Hubeebul  Hossein  (Plaintiff), 

Appellant, 

versus 

Shaikh  Shahamut  Ali  (Defendant), 
Respondent, 

Messrs,  R.  E,  Twidale,  M,  Z.  Sandel  znd 
C.  Gregory,  and  Moonshee  Mahomed 
FusuftoT  Appellant. 

Baboo  Rajendro  Nath  Bose  fdr 
Respondent. 

A  suit  to  establish  a  rigrht  of  prescription  to  an  ease- 
ment cannot  be  maintained  if  enjoyment  has  extended 
to  fifteen  years  only. 

A  suit  for  the  removal  of  an  obstruction,  the  existence 
of  which  was  admitted  by  the  defendant,  was  hbld  to 
have  been  wrongly  dismissed  by  the  lower  Courts  on 
an  adverse  finding^  of  fact,  i.  ^.,  that  the  obstruction  did 
not  exist. 

Thesk  two  appeals  have  been  heard 
together.  Hubeebul  Hossein  is  the  special 
appellant  in  both  cases.  He  is  the  plaintiff 
in  one  case  in  the  Court  below,  and  defendant 
in  the  other.  I  take  Special  Appeal  No.  539 
first.  In  that  case  Shahamut  Ali  is  the 
plaintiff,  and  Hubeebul  Hossein,  the  special 
appellant  before  me,  is  the  defendant.  The 
suit  of  Shahamut  Ali  was  to  establish  his 
right  of  prescription  by  continuous  user  of 
an  easement  in  the  shape  of  a  drain.  He 
commences  his  plaint  by  saying  that  he 
sues  to  clean  or  clear  up  ('<  safkurna  nullah 
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kudeem")  an  old  ancient  drain.  Then  he 
goes  on  to  say  by  establishing  his  right  by 
prescription  ("  hukyut  ijrae  ab)."  Then  he 
says  further  in  his  plaint  that  he  has  enjoyed 
this  right  "  kudeemul  ayam  zaedeh  doazdah 
sal."  Then,  with  reference  to  the  action  of 
the  defendant  in  the  case,  he  says :  **  Khelaf 
mamooM  kudeem  kohee  afhil  nowhedass 
karneka  moddabhe  ko  huq  nahin  hai,"  that 
is  to  say,  the  word  "  nowhedass  "  refers  to 
certain  verandahs,  koorsees,  and  other  build- 
ings newly  erected  by  the  defendant  contrary 
to  the  ancient  prescriptive  rights.  There- 
fore it  appears  to  me  abun  ianily  clear  that 
this  suit  of  the  plaintiff  is  based  upon 
continuous  user,  and  that  he  seeks  to  estab- 
lish his  right  by  prescription  to  this 
easement.  It  is  admitted  that  the  suit  was 
instituted  after  Act  IX.  of  1871  came  into 
operation.  In  a  suit  for  any  way  or  water- 
course or  any  other  easement  which  is 
brought  after  this  Act  comes  into  operation, 
it  must  be  proved  (see  section  27)  that  the 
party  claiming  the  right  has  peaceably  and 
openly  enjoyed  that  right  without  interrup- 
tion, and  for  twenty  years.  And  the  said 
period  of  twenty  years  is  to  be  taken  to  be  a 
period  ending  within  two  years  next  before 
the  institution  of  the  suit  wherein  the  claim 
to  which  such  period  relates  is  contested. 
The  illustrations  annexed  to  the  section 
show  clearly  the  intention  of  the  Legislature. 
In  Illustration  A,  a  suit  is  brought  in  1871 
for  obstructing  a  right  of  way  ;  the  defendant 
admits  the  obstruction,  but  denies  the  right 
of  way.  If  the  plaintiff  proves  that  the 
right  was  peaceably  and  openly  enjoyed  by 
him  claiming  title  thereto  as  an  easement 
and  as  of  right  without  interruption  from  the 
I  St  of  January  1850  to  the  ist  January 
1870,  the  plaintiff  is  entitled  to  jud'.(ment. 
Why  is  he  entitled  to  judgment  ?  Because 
from  1850  to  1870  twenty  years  had  elapsed, 
and  the  suit  being  brought  in  1871,  he 
brings  his  suit  within  the  two  years  that 
are  prescribed,  ihac  is  to  say,  the  twenty 
years  did  not  end  more  than  two  years  next 
before  the  institution  of  the  suit.  Then,  in 
Illustration  B,  a  suit  is  brought  also  in  1871, 
the  plaintiff  proves  that  he  enjoyed  ihe  right 
in  tiie  manner  aforesaid  from  1848  to  186S  ; 
the  suit  shall  be  dismissed.  From  1848  to 
1868  is  twenty  years,  but  why  is  the  suit 
dismissed?  Because  he  brinies  it  in  1871 
which  is  more  than  two  years  -after  the 
expiration  of  the  twenty  years. 

Now,  in  this  suit  the  plaintiff  brings  it  as 
already  stated  after  the  Act  came  into  oper- 
ation.   He  had  first  to  show  twenty   years' 


enjoyment  without  interruption.  Then  afti 
proving  that  he  had  to  show  that  the  twent 
years  ended  within  two  years  next  to  th 
institution  of  the  suit.  Now,  in  the  fid 
place,  his  own  witnesses  state,  and  ih 
pleader  who  appyears  for  him  admits  tht 
their  evidence,  taking  it  at  its  very  best  ad 
admitting  it  to  be  reliable,  proves  the  enjoy 
ment  of  the  plaintiff  for  a  period*  of  fiftc« 
years  only.  I  am  therefore  clearly  of  opinio! 
that  the  suit  is  barred  ;  and,  in  support  € 
my  decision,  I  would  refer  to  a  ruling  i 
Volume  XX.,  Weekly  Reporter,  page  228,  b; 
Justices  Phear  and  Morris.  The  specif 
appeal  No.  539  is,  therefore,  decreed  will 
costs  payable  by  the  respondent. 

In  special  appeal  No.  545,  Hubeebu 
Hossein  was  the  plaintiff  in  the  Court  beloi 
and  Shahamut  Ali  was  the  defendant.  Th 
suit  of  Hubeebul  Hossein,  the  special  appd 
lant  before  me,  was  to  remove  a  drain  whid 
had  been  recently  constructed  by  the  defend 
ant  Shahamut  All  twenty  hiths  long  noill 
to  south  and  1^  haihs  broad  east  and  wesi 
Hubeebul  Hossein's  case  was  that  the  drat) 
of  Shahamut  Ali's  house  after  running  souti 
to  north  passed  westward,  but  to  the  norfl 
of  the  plaintiff  Hubeebul  Hossein's  cow 
hou«e.  The  Moonsiff  has  found  on  th 
question  of  fact  that  the  drain  runs  froG 
south  to  north,  but  does  not  take  the  turn  t 
the  west;  and  he  gives  his  reasons  why  1 
does  not,  namely,  that  the  lands  to  the  wes 
are  higher,  and  therefore  that  the  drainagi 
could  not  escape  over  those  lands. 

Both  <  ourts  have  dismissed  the  plaintiff*] 
suit  with  reference  to  the  removal  of  th 
obstruction  alluded  10  above,  namely,  th 
obstruction  erected  on  the  goto-shala  of  th( 
plaintiff. 

In  special  appeal  it  is  contended  tha 
Shahamut  Ali  having  admitted  on  the  spo 
before  the  Moonsiff,  and  as  shown  by  th« 
map,  that  the  drain  in  dispute  has  been  takel 
through  the  goiv-shala  of  the  plaintiff  bj 
Shahamut  Ali  since  a  year  prior  to  th€ 
making  of  that  map,  the' Moonsiff  and  the 
Subordinate  Judge  were  clearly  wrong  in 
dismissing  the  plaintiff's  suit  w^iih  reference 
to  that  portion  of  the  case,  namely,  the 
newly-erected  drain,  the  removal  of  which 
the  plaintiff  sues  for. 

I  find,  on  referring  to  the  map  and  to  the 
decision  of  the  Moonsiff,  that  this  is  the  case. 
Therefore  the  special  appeal  No.  545  of 
Hubeebul  Hossein  must  also  be  decreed,  and 
the  decisions  of  the  Moonsiff  and  of  the 
Subordinate  Judge  dismissing  his  claim 
must  be  reversed  with  costs. 
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The  9th  December  1875. 

Present : 

phe  Hon'ble  A.  G.  Macpherson  and  G.  G. 
I  Morris,  Judges, 

nocednre  oa  Death  of  Defendant— Written 
\  Statements  from  Third  Parties— Introduction 
'    of  Fresh  Defendants. 

Case  No.  318  of  1874. 

^guiar  Appeal  from  a  decision  passed  by 
\  the  Subordinate  Judge  0/  Kungpore, 
J    da/ed  the  23rd  September  1^74. 

Moharanee  Sarno  Moyee  (Plaintiff), 

Appellant, 

versus 

Bykunt  Chunder  Mustofee  and  others 
(Defendants),  Respondents, 

Yahoos  Sreenath  Doss,  Bhugobutty  Churn 
Ghose^  and  Mohinee  Mohun  Roy  for 
Appellant. 

taboos  Ashootosh  Dhur  and  Kalee  Mohun 
Doss  for  Respondents. 

As  soon  as  it  is  proved  that  a  defendant  was  dead  at 
le  time  the  plaint  was  Bled,  the  Court  ought  to  refuse 
proceed  furlher  in  the  suit,  and  to  leave  it  to  the  plaint- 
'  to  besrin  de  novo  against  the  person  against  whom 
>iie  he  can  legally  move. 

A  Court  has  no  authority  to  receive  a  written  state- 
en  t  in  a  suit  from  one  who  is  not  a  party,  or  to  permit 
ich  a  person  to  appear  at  the  hearing. 
A  Court  is  not  competent  to  allow  ot  the  introduction 
ito  a  suit  of  a  party  against  whom  no  relief  is  sought 
the  plaintiff. 

4  Macphersony  J, — ^Thk  procedure  of  the 
lower  Court   in   this  case  has  been  exceed- 

gly  lax;  and  the  trial  has  been  so  insuffi- 

nt  that  it  is  impossible  for  us  now  to  deal 

ally  with  the  suit. 

The    suit    is    brought    by    the    plaintiff 

ainst  Gouree  Pershad  Doss  to  recover 
10,513-9-3  due  as  arrears  of  rent  "  from 

Ut  Bysack  1279  to  Kist  Aughran  1280" 
account  of  "  a  temporary  jote  tenable  at 

ill"  recorded  in  the  plaintiff's  serishta 
h  the  name  of  the  said  Gouree  Pershad 
Boss,  &c. 

The  plaint  was  filed  on  the  and  of  April 
1874,  On  the  15th  of  May,  one  Umbika 
Pershad  filed  a  written  statement,  stating 
that  Gouree  Pershad  was  his  father,  and  had 
died  on  the  19th  of  February  1874 ;  that  he, 
Umbika,  was  his  ^ole  heir;  that  Gouree  Per- 
shad was  not  liable  for  the  arrears  claimed, 
because  the  jote  belonged  to  one  Bykunt 
Vol.  XXV. 


Chunder  Mustofee,  although  it  stood  benamee 
in  the  name  of  Gouree  Pershad;  that  the 
suit  was  needlessly  brought  against  Gouree 
Pershad ;  and  that  Umbika  would  '^  urge  other 
objections  verbally  at  the  time  of  trial/'  and 
would  claim  costs,  &c. 

The  first  irregularity  to  be  noticed  is 
that  though,  on  the  1 5th  of  May,  this  written 
statement  was  filed,  alleging  that  Gouree  Per- 
shad was  dead  when  the  suit  was  instituted, 
the  suit  was  nevertheless  allowed  to  go  on 
as  a  suit  against  Gouree  Pershad  until  the 
33rd  of  September  1874,  on  which  day,  the 
trial  of  the  cause  being  concluded,  judg- 
ment was  delivered.  In  the  proceedings  sub- 
sequent to  the  judgment,  Umbika's  name 
appears  as  a  defendant;  but  how  or  when 
it  got  there  does  not  very  distinctly  appear. 
No  great  practical  injustice  was  done  to 
Umbika  in  treating  him  as  a  defendant,  though 
he,  in  truth,  was  not  a  defendant.  For  in 
his  written  statement  he  had  substantially 
assumed  the  position  and  rights  of  a  defen- 
dant. Still  it  was  most  irregular  to  permit 
the  suit  to  go  on  nominally  against  a  dead 
man ;  and  it  was  the  clear  duty  of  the  Court 
to  have  declined  to  proceed  until  it  was 
proved  that  Gouree  Pershad  was  alive  and 
had  been  duly  served  with  the  summons  in 
the  suit,  or  until  the  son-and-heir  was  (on 
his  own  suggestion,  for  it  could  not  have 
been  done  save  with  his  consent  without 
amending  the  plaint)  substituted  on  the  re- 
cord for  his  deceased  father.  Strictly  speak- 
ing, as  soon  as  it  was  proved  that  Gouree 
Pershad  was  dead  at  the  time  the  plaint  was 
filed,  the  Court  ought  to  have  refused  to 
proceed  further  in  that  suit,  and  should  have 
left  it  to  the  plaintiff  to  begin  de  /i^s^^  against 
the  person  against  whom  alone  he  could 
legally  move. 

On  the  same  day  that  Umbika  filed  his 
written  statement,  a  statement  was  also  filed 
by  Bykunt  Chunder  Mustofee,  corroborating 
Umbika's  statement,  alleging  that  the  jote 
belonged  to  him  (Bykunt  Chunder),  and 
setting  up  various  other  pleas.  From  that 
time  forth,  this  Bykunt  Chunder,  who  is 
the  only  respondent  who  now  appears  before 
us,  was  treated  by  the  lower  Court  as  a 
defendant  in  the  cause,  although  not  formally 
added  as  a  party.  One  of  the  issues  fixed  for 
trial  was  whether  the  suit  could  proceed 
without  making  Bykunt  Chunder  a  defendant. 
And,  on  the  23rd  of  September,  when  judg- 
ment was  finally  delivered,  the  Court  ordered 
that  he  should  be  made  a  party  defendant, 
at  the  same  time  giving  a  decree  against  him 
for  a  portion  of  the  amount  claimed,  making 
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no  decree  as  to  Umbika,  nor,  in  any  way, 
expressly  disposing  of  the  suit  as  against 
him. 

We  are  at  a  loss  to  know  what  authority 
the  lower  Court  had  for  receiving  a  written 
statemsnt  on  the  5th  of  May  from  one  who 
Was  not  a  party  to  the  suit,  or  for  permitting 
one  who  was  not  a  party  to  appear  at  the 
hearing,  and  contest  the  plaintiff's  demand. 
The  question  of  adding  Dykunt  Chunder  as 
a  defendant  ought  to  have  been  the  subject 
of  a  separate  and  preliminary  application ; 
an^d  until  formally  placed  on  the  record  as  a 
defendant,  no  written  statement  should  have 
been  received  from  him,  and  he  should  not 
have  been  allowed  to  appear  at  the  hearing. 

The  Subordinate  Judge  has  manifestly 
paid  no  attention  whatever  to  some  of  the 
simplest  and  most  ordinary  rules  of  pro- 
cedure. 

But,  apart  from  any  question  of  irregularity, 
the  Subordinate  Judge  was  wholly  wrong  in 
allowing  Bykunt  Chunder  to  be  introduced 
into  the  suit  as  a  defendant  at  all.  The 
plaintiff  sought  no  relief  as  against  him. 
She  asserted  that  her  claim  was  against 
Gouree  Pershad  Doss  alone,  and  wished  to 
stand  or  fall  on  the  latter  claim  only.  Under 
such  circumstances  Bykunt  Chunder  ought 
hot  to  have  been  made  a  defendant,  and  the 
plaintiff  ought  not  to  have  been  forced  into 
a  contest  with  hind  from  whom  she  claimed 
nothing. 

It  would  have  been  far  simpler  and  more 
conducive  to  the  ends  of  justice  to  have 
dealt  with  the  plaintiff's  suit  as  she  wished  it 
to  be  dealt  with,  /.  ^.,  to  have  decided  the 
naked  issue  raised  between  her  and  Gouree 
Pershad,  and  to  have  left  any  further  issues 
between  the  plaintiff  and  Bykunt  Chunder 
to  be  settled  hereafter  when  raised  in  a 
regular  and  formal  manner. 

Bykunt  Chunder  and  Umbika  having,  how- 
ever, found  their  way  on  to  the  record  as  de- 
fendants, it  seems  best  that  we  should  leave 
them  there,  and  treat  them  as  if  properly 
before  the  Court.  To  do  otherwise  at  this 
stage  of  the  proceedings  would  put  all  parlies 
to  much  expense,  and  cause  great  delay. 

The  tenure  for  the  rent  of  which  this  suit 
has  been  brought  was  purchased  in  the  name 
of  Gouree  Pershad  so  long  ago  as  the  30th 
of  January  1848,  and  has  stood  in  his  name 
in  the  zemindar's  serishta  from  that  time 
td  this.  It  is  clear  also  that  the  rents  have 
been  paid  by  Gouree  Pershad,  and  were 
received  by  the  zemindar  as  paid  by  Gouree 
Pershad,  so  far  as  formal  receipts  and  the 
like  are  concerned.     But  it  is  alleged  on 


behalf   of    Bykunt    Chunder    that    Gear 
Pershad  never  had  any  beneficial  interest 
the  tenure ;    that   he    was  merely  benamM. 
for  Bykunt  Chunder ;  that  the  zemindar 
all  along  aware  of  this  and  received  the 
from  Bykunt  Chunder,  and  dealt  with  him 
the  real  owner  of  the  tenure ;  that,  on  the 
27th  of  May  1872,  Gouree  Pershad  execnted  a.. 
''  Muktipatro  "  or  deed  of  disclaimer  of  all  in«> 
terestinthe  tenure,  of  which  deed  theplaintiff 
had  notice  ;  and  that,  under  all  the  circum- 
stances, Gouree   Pershad   never  was  liable 
for  the  rents  sued  for,  and  they  are  recover- 
able from  Bykunt  Chunder  alone,  if  from 
anybody.     It   appears  further  that   Bykunt 
Chunder  denies  that  the  tenure  is  a  mere 
temporary  jote,  and  alleges  that  it  is  a  mokar* 
ruree    or    permanent     tenure.     And    it    is^ 
contended,  in  argument  before  us,  that,  if  the 
tenure  be  merely  a  temporary  jote  as  stated 
in  the  plaint,  registration  in  the  zemindarV 
serishta  was  not  necessary;  and,  therefore, 
that,  although  Bykunt  Chunder's  name  has, 
not  been  registered,  and  whether  or  not  be' 
has  been  recognized  by  the  zemindar  as  the 
holder  of  the  tenure,  the  plaintiff's  suit  can- 
not succeed  if  Bykunt  Chunder  was  in  fact 
the  tenant  in  possession. 

We  cannot  agree  with  the  Subordinate 
Judge  in  thinking  it  proved  that  the  plaintiff 
ever  received  rent  from  Bykunt  Chunder,  or 
acknowledged  him  to  be  his  tenant.  The 
two  letters  specially  put  forward  as  showing 
this  seem  to  us  by  no  means  sufficient  for 
the  purpose ;  and  we  are  not  inclined  to  place 
much  reliance  on  the  evidence  of  Lukee 
Kant  Sircar.  The  case  of  the  defendants 
is  that,  although  Bykunt  Chunder  was  the 
real  tenant,  the  tenure  stood  in  the  name  of 
Gouree  Pershad,  in  whose  name  the  business 
connected  with  the  properly  was  ordinarily 
conducted.  If  persons  choose  for  their  own 
private  purposes  to  hold  property  for  many 
years  benamee,  instead  of  honestly  avowing 
it  to  be  their  own,  the  onus  is  entirely  on 
them  to  show  that  those  who  have  dealt  with 
the  estate  knew  and  recognized  the  true  state 
of  affairs.  Such  knowledge  and  recognition 
must  be  clearly  proved,  and  are  not  to  be 
presumed,  even  although  it  may  be  proved 
that  the  property  was  in  fact  held  benamee 
as  alleged. 

There  having  been  no  acceptance  of  rent 
from  Bykunt  Chunder,  and  no  recognition  of 
him  by  the  zemindar  as  his  tenant,  it  becomes 
necessary  to  ascertain  accurately  the  nature 
of  this  tenure  which  Gouree  Pershad  pur- 
chased in  184  8.  If,  as  alleged  in  the  plaint, 
it  is  not  a  mokurruree  or  permanent  jote, 
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the  question  arises  whether  registration  in 
the  zemindar's  serishta  was  necessary,  and 
whether  Gooree  Pershad's  liability  did  not 
cease.  If,  and  when,  he  gave  up  possession  to 
Bykant  Chander,  and  gave  notice  thereof  to 
the  zemindar — if  he  did  in  fact  ever  put 
Bykunt  Chander  in  possession,  or  give  the 
zemindar  notice  of  his  having  done  so. 

We  ^t  %side  the  decree  of  the  Subordinate 

Jndge,  and  remand  the  case  that  the  remaining 

issues  may  be  carefully  tried  and  accurately 

and  clearly  determined.    These  issues  are : — 

(i.)  What    is    the  precise    nature  of  the 

tenure  purchased  by   Gouree  Pershad  and 

standing  in  his  name  in  the  zemindar's  books  ? 

Is  it  a  temporary  jote  or  tenancy-at-will  as 

stated  in  the  plaint,  or  is  it  a  mokurruree 

or  permanent  tenure  as  suggested  by  Bykunt 

Chunder ;  and  what  in  particular  is  it  ? 

(2.)  If  the  tenure  is  not  a  mokurruree  or 
permanent  tenure,  did  Gouree  Pershad  at  any 
lime  (and  when)  give  notice  to  the  zemindar 
that  he  had  no  interest  in  the  tenure,  and 
that  it  belonged  to  Bykunt  Chunder,  and  that 
Bykunt  Chander  alone  was  in  possession  ? 

(3.)  Was  Bykunt  Chunder,  in  fact,  in  pos- 
session alone,  and,  if  so,  from  what  date  and 
how  was  he  put  in  possession,  and  by  whom  ? 
(4.)  Is  the  rent  sued  for  or  any  portion  of 
it  due  from  Umbika  as  the  representative 
of  his  father  Gouree  Pershad  ? 

(5.}  Is  the  rent  or  any  portion  of  it  dae 
from  Bykunt  Chunder  ? 

The  parties  may  be  allowed  to  go  further 
into  evidence ;  and  Bykunt  Chunder  must  be 
heard  on  all  the  issues — as  well  with  respect 
to  the  liability  of  the  heir  of  Gouree  Pershad 
as  with  respect  to  his  own  liability. 

It  has  been  urged  before  us  ,that  the  word 
iabu/^  which  constantly  appears  in  the  receipts 
and  other  papers  in  evidence  in  this  suit,  is  to 
be  read  in  its  ordinary  sense  of  on  account 
of ; "  and  in  particular  we  are  asked  to  trans- 
late the  expression  "  6a5u/  Kameshuri'*  as 
meaning  ''  on  account  of  Kameshuri."     But 
there  is  no  doubt  that  babui  is  not  used  in 
that  sense  in  these  papers.     It  is  invariably 
used  in  the  sense  of  **  previously  held  by," 
as  it  is  translated  in  the  Court  translation 
of  the  plaint.     It  in  fact  is  used  always  as 
an  additional  description  of  the  tenure — the 
tenure  "  in  the  name  of  Gouree  Pershad  pre- 
viously held  by  Kameshuri."     Indeed,   the 
tenure  is  frequently  traced  further  back,  thus : 
"Babat  Kameshuri  mudafut  Joggo  Mohun 
Chackerbutty  daroon  Sumbhuram  Chucker- 
btttty."  It  is  clearly  a  mistake  to  translate  the 
words  "^a3«/  Kameshuri"'  in  any  of  ihese 
papers  "  on  account  of  Kameshuri."    We  call 


attention  to  this,  because  a  good  deal  was  made 
of  the  point  in  argument  before  us  on  behalf 
of  Bykunt  Chunder,  and  there  really  is  nothing 
in  it. 

The  case  is  sent  back  for  further  triaU 
The  decree  to  be  eventually  passed  by  the 
Subordinate  Judge  will  depend  on  the  con* 
elusions  he  arrives  at  on  the  issues  which  we 
now  direct  him  to  try. 

The  coals  will  abide  the  result. 


The  9th  December  1875. 
Present : 

The  Hon*ble  Louis  S.  Jackson  and  W.  F. 
McDonell,  Judges, 

Partition— Recognition  by  Zemindar. 
Case  No.  1672  of  1874. 

Special  Appear/rom  a   decision    passed  by 

the  Officiaiing  Additional  Judge  0/  the 
Twenty-four  Pergunnahs,  dated  the  8th 
July  iS'/4t  modifying  a  decision  of  the 
Moonsijff  of  Alipore,  dated  the  28th 
February  iSj^, 

Ooma  Churn  Banerjee  (one  of  the  Defendants), 

Appellant, 

versus 

Raj  Luckhee  Debia  (Plaintiff),  Respondent, 

Baboos  Hem  Chunder  Banerjee  and   Bhow^ 
anee  Churn  Dull  for  Appellant. 

Baboo  Nil  Madhub  Bose  for  Respondent. 

A  zemindar  may  recognize  the  division  of  a  holding, 
either  formally  by  actually  dividing  it  into  parts,  or 
impliedly  by  receiving  rent  from  parties  holding 
separately. 

Jackson,  J. — Therb  is  an  error  in  the 
judgment  of  the  Lower  Appellate  Court  in 
so  far  as  it  modifies  the  decree  of  the  Moon* 
siff  by  making  all  the  defendants  jointly 
liable.  The  Lower  Appellate  Court  does  so 
upon  the  ground  that,  although  the  defendants 
may  have  enected  a  separation  of  the  holding 
between  themselves,  the  plaintiff  is  in  no 
way  bound  to  recognize  such  separation. 
Now,  it  was  part  of  the  defendant's  case  that 
the  plaintiff  had  recognized  such  separation 
by  receiving  rent  separately  from  the  tenants. 
There  are  various  ways  in  which  a  zemindar 
may  recognize  the  division  of  a  holding. 
He  may  do  so  formally  by  dividing  the  hold- 
ing into  separate  parts,  or  by  implication  by 
receiving  rent  from  parties  holding  separately. 
It  seems,  however,  that  the  defendant,  now 


20 


Civil 


THK   WKBKLY   KIPORTKR« 


Rulings. 


[VoL 


special  appellant  in  the  case,  went  much 
further  than  this,  for  he  alleges  that  here 
the  holding  was  separate  from  the  commence- 
ment. The  Judge  must  inquire  into  this 
matter  and  find  whether  the  defendants 
always  held  separately,  or  whether  their 
separate  holding  has  been  acknowledged  by 
the  plaintiff  by  the  course  of  dealing  between 
them,  that  is,  by  receipt  of  rent  from  them 
separately  so  as  to  constitute  a  sufficient 
recognition. 


The  9th  December  1875. 
Present : 

The  Hon'ble  Louis  S.  Jackson  and  W.  F, 

McDonell,  Judges. 

Attachment— Onus  ProbandL 

Case  No.  175  of  1875. 

Special  Appeal  from  a  decision  pcLssed  by 
the  Officiating  Additional  Judge  of  the 
Twenty '/our  Pergunnahs,  dated  the  i8th 
January  i8*j$^  reversing  a  decision  of 
the  First  Subordinate  Judge  of  that  District^ 
dated  the  31st  August  iSy^, 

Zahoorooddeen  Ahmed  (Plaintiff),  Appellant^ 

versus 

Kalee  Doss  Banerjee  (Defendant), 
Respondent. 

Mr,    Trevelyan  and   Baboo  Rash   Beharee 
Ghose  for  Appellant. 

Baboo  Gooroo  Doss  Banerjee  for 
Respondent. 

Where  an  application  is  made  to  the  Court  to  attach, 
as  due  and  owing  to  the  applicant  from  A,  a  sum  of 
money  which  has  oeen  placed  in  the  hands  of  B  by  C, 
it  is  incumbent  on  the  applicant  to  prove  that  the  money 
belons^s,  not  to  C,  but  to  A. 

Jackson,  J. — Ir  appears  to  us  that  the 
Judge  has  mistaken  the  side  on  which  the 
burden  of  proof  lay  in  this  case,  and  that  the 
mistake  is  one  of  great  importance  to  the 
parties.  We  think  that  the  Subordinate 
Judge  rightly  held  that  the  plaintiff  had 
discharged  himself  of  whatever  burden  lay 
on  him  in  the  first  instance  by  showing  that 
he  had  placed  the  money  in  Nobo  Poddar's 
hands;  and  the  circumstance  that  a  claim  had 
been  previously  made,  does  not  affect  the 
question.  It  is  not  clear  whether  this  is  a 
case  to  which  the  provisions  of  section  81 
of  the  Civil  Procedure  Code  were  properly 
applicable.  This  was  not  an  attachment 
of  the  property  belonging  to,  and  in  possession 


of,  the  defendant,  bat  it  was  an  applic< 
to  the  Court  to  attach,  as  being  due 
owing  to  the  defendant,  a  sum  of  monej 
the  hands  of  a  third  person;  and   in 
circumstances  it  appears  to  us  that  the  d< 
sion  of  the  Court  on  the  claim  pnt  in 
that  case  did   not  alter  the  liability  of 
defendant  to  make  out  that  whkfa  be 
alleges.    The  money  being  placed   in 
hands  of  Nobo  Poddar  by  the  plaintiff,  it 
clearly  upon  the  defendant  to  prove  that 
money  belonged,  not  to  the  plaintiff,  but 
Belilios.      On  this  point  it  was  of  the  nt 
importance  to  consider  whether  the  evidei 
of  Belilios,  on  whom  the  defendant  reiu 
was  to  be  believed  or  not ;  and  it  was  ini 
bent  upon  the  Judge  to  decide  that  positii 
The   case   must  go  back  in  order  that 
Lower  Appellate  Court  may  determine  u] 
the   evidence   whether  the   defendant 
made  out  the  plea  which  he  set  up, 
burden  being  upon  him. 


The  9th  December  1875. 
Present  : 
The  Hon'ble  F.  B.  Kemp,  Judge. 

Contract  by  Lessee— Suit  arainst  Parties  i| 
Posaessioa— Onus  rrobandi. 

Cases  Nos.  422  to  425  of  1875. 

Special  Appeals  from  a  decision  passed 
the  Judge  of   Sarun,     dated    the 
December   1874,  affirming  a   decision 
the    Sudder    Moonsiff   of  that  JDisit 
dated  the  14th  April  18J4. 

Baboo  Huri  Ram  and  another  (Defendant 

Appellants^ 

versus 

Bhikaree     Roy     and      others    (Plain til 

Respondents, 

Baboo  Judoo  Nath  Sahoy 
for  Appellants. 

Baboo  Doorga  Doss  Dutt 
for  Respondents. 

A  lessee  has  no  rig^ht  to  make  any  contract  dctrimc 
tal  to  his  lessor's  interests,  which  is  to  take  effect  aft 
the  determination  of  the  lease. 

In  a  suit  for  possession  and  for  establishment  of  tii 
aninst  parties  in  possession  under  an  award  of  the  c 
mmal  authorities  under  Act  X.  of  1S72,  s.  530,  the  on\ 
probandi  is  on  the  plainliEFs. 

Onb  decision  admittedly  governs  these  fot 
special  appeals.    The  decision  of  the  Judj 
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|»to  be  found  in  appeal  No.  424.    It  is  neccs- 
tfuj  to  state  a  few  particulars  as  to  the  his- 
lory  of  this  case  which,  in  my  opinion,  has 
been    misunderstood   by  the  Judge.     The 
plaintiffs   sued,  alleging   that    they  had   a 
mowrosee  kashtkaree  tenure  ;  that  this  tenure 
16  situated  in  Mouzah  Nautun  ;  that  the  said 
mouzah   was  given  in  lease  by  the  maliks 
thereof   to. the  Bunwar  factory  in  the  first 
instance ;  that  that  lease  expired  in  1280  F.  S.; 
that  the  first  lessee,  the  proprietor  of  the 
indigo  factory  of  Bunwar,  sold  his  rights  and 
Interest  in  that  factory  to  one  Ram  Dassee 
Kooer.     This  sale  was  made  during  the  pen- 
dency of  the  lease,  and  it  appears  from  the 
plaint  that  the  former  proprietor  of  the  fac- 
tory of  Bunwar  interfered  with  the  posses- 
sion of  the  plaintiffs,  and  that  the  plaintiffs 
brought  a  suit;  that,  during  the  pendency  of 
that  suit,  the  sale  was  made  to  Ram  Dassee 
Kooer;  that  she  was  made  a  party  to  that 
snit;  that  subsequently  a  compromise  was 
entered  into  between  the  plaintiffs  and  Ram 
Dassee  Kooer,  to  the  effect  that  she  was  to 
hold  a  portion  of  the  plaintiffs'  mowrosee 
kasht  land  for  the  purpose  of  cultivating 
indigo,  paying  rent  to  the  plaintiffs ;  that  if 
her  lease,  which  expired  1280,  was  not  re- 
newed by  the  maliks,  the  lands  so  held  by  her 
were  to  revert  to  the  plaintiffs  and  to  be  held 
by  them  as  part  and  parcel  of  their  mowrosee 
kasht  jote ;  that,  on  the  lease  of  Ram  Dassee 
Kooer  expiring,  the  maliks  let  out  the  mouzah 
of  Nautun  to  the  proprietor  of  the  factory 
of  Joyutpore,  who  are  represented   in  this 
ease  by  the  defendants  Nos.  i  and  2  ;  that 
these  defendants  brought  suits  in  the  Fouz- 
dazee  Courts  against  some  of  the  ryots,  which 
were    dismissed ;    that    subsequently    they 
brought  other  cases  in  the  same  Court  against 
other  ryots  including  the  plaintiff ;  and  that, 
on  the  9th  of  January   1874,  the  criminal 
authorities  placed  the  defendants  in  possession; 
that,  under  this  order,  the  plaintiffs  have  been 
dispossessed,  and  their  cause  of  action  arose 
on  the  9th  of  January  1874,  the  date  of  the 
order   ot  the  Magistrate  under  section  530 
of  the  Code  of  Criminal  Procedure.     The 
plaintiffs,  therefore,  sue  for  possession  of  this 
land  which  they  claim  as  part  and  parcel  of 
th«ir  kasht  mowrosee  tenure.     Both  Courts 
have  found  for  the  plaintiffs. 

in  special  appeal  the  points  taken  2iTe,Jirs/, 
that  the  Lower  Appellate  Court  is  in  error  in 
supposing  that  the  defendants  claimed  the 
lands  in  dispute  as  the  successors  of  Ram 
Dassee  Kooer,  the*  former  ticcadar,  whereas 
the  claim  of  the  defendants  is  derived  direct- 
ly from  the  maliks  of  Mouzah  Nautun ;  second, 


that  the  defendants  had,  in  their  written  state- 
ment and  in  their  grounds  of  appeal  to  the 
Lower  Appellate  Court,  distinctly  stated  that 
the  plaintiffs  had  no  ancestral  kasht  lands 
in  the  mouzah,  and  that  the  Lower  Appellate 
Court  has  erred  in  not  trying  this  important 
question ;  ^hird,  that  the  special  appellants, 
standing  in  the  shoes  of  the  malihs,  are  not 
bound  by  the  solehnama  to  which  they  were 
no  parties,  and  which  was  entered  into  by  a 
former  lessee,  who  had  no  right  to  make  any 
contract  detrimental  to  the  malik's  interests, 
and  which  was  to  take  effect  after  the  deter- 
mination of  her  lease ;  fourth,  that  the  special 
appellants,  being  admittedly  in  possession  of 
the  lan(fs  in  dispute,  the  plaintiffs  ought  to 
have  been  required  to  prove  their  title  to  it. 
I  think   that  all   these  grounds  are  good 
grounds,  and  that  the  Judge,  as  I  have  already 
observed,  has  misunderstood  the  case  of  the     ^ 
defendants.    The  Judge  seems  to  be  under 
the  impression  that  the  defendants  professed 
to  have  acquired  title  to  the  land  in  suit  as 
successors  to  Ram  Dassee  Kooer  in  the  ticca 
of  Nautun.     The  Judge  uses  these  words  in 
his  decision :   *'  They  profess  to  have  acquired 
'*  title  to  the  land  in  suit  as  successors  to  Ram 
'*  Dassee  in  the  ticca  of  Nautun,  but,  as  her 
''  ticca  gave  her  no  such  title,  they  cannot,  as 
*'  her  successors,  have  acquired  any  such  title 
"  either."     Now,  it   is  manifest  that  the  de- 
fendants never,  in  their  written  statement,  set 
up  any  such  plea  as  the  Judge  says  they  have 
done.     They  derive  their  title  from  the  maliks 
of  Nautun,  and  their  lease  commenced  in 
128 1,  when  the  lease  to  Ram  Dassee  Kooer 
admittedly  expired.    The  defendants  are  in 
no  way  bound  by  any  solehnama,  which  may 
have  been  entered  into  between  Ram  Dassee 
Kooer  and  the  plaintiffs,  and  the  terms  of 
that  solehnama  could  only  be  enforced  dur- 
ing the  term  of  Ram  Dassee  Kooer's  lease, 
namely,  up  to  1 280,  and  are  of  no  force  either 
as   against    the   maliks    or  as    against  the 
defendants  who  derive  title  from  the  maliks 
after  the  expiry  of  Ram  Dassee  Kooer's  lease. 
Then,  on  referring  to  the  written  statement  of 
the  defendants,  portions  of  which  have  been 
read  to  me,  it  is  clear  that  both  Courts  have 
erred  in  thinking  that  the  defendants  have 
admitted  the  mowrosee  kashtkaree  right  of 
the  plainliffi ;  on  the  contrary,  they  consis- 
tently denied  that  any  such  rights  existed  on 
the  part  of  the  plaintiffs. 

Then,  it  is  very  clear  in  this  case  that  the 
defendants,  being  in  possession  of  the  disput- 
ed land  under  an  award  of  the  criminal 
authorities  under  section  530,  the  onus  of 
proving  title  and  possession  is  on  the  plaintiffs 
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in  this  case,  and  I  can  in  no  part  of  the 
Judge's  decision  find  that  he  has  come  to  any 
conclusion  whatever  as  to  whether  the  plain- 
tiffs have  proved,  as  they  are  bound  to  prove, 
their  mowrosee  kashtkaree  right,  their  pos- 
session under  that  title,  and  their  dispossession 
as  alleged  by  them,  under  an  order  of  the 
Fouzdarce  Court,  dated  the  9th  of  January 
1874. 

The  case  mast,  therefore,  go  back  to  the 
Judge.  He  will  throw  the  onus  upon  the 
plaintiffs,  and  he  will  try,  first,  whether  they 
have  proved,  as  they  are  bound  to  prove,  their 
mowrosee  kashtkaree  right,  and,  if  so,  whe- 
ther they  have  proved  possession  tender  this 
right  up  to  the  date  of  the  Fouzdaree  order 
under  which  the  defendants  were  put  into 
possession.  The  Judge  will  observe  from  the 
decision  of  this  Court  that  the  solehnama 
which  is  alluded  to  in  the  plaint  is  in  no  way 
binding  upon  the  defendants. 

All  these  cases  are,  therefore,  remanded. 
Costs  to  follow  the  result. 


The  loth  December  1875. 

Present : 

The  Hon'ble  Louis  S.  Jackson  and  W.  F. 

McDonell,  Judges, 

Criminal  Actioa^Ciyil  Oamages-^Costs— 
Special  Appeal. 

•Case  No.  311  of  1875. 

Special  Appeal  from  a  decision  passed  bv 
the  Officiating  Judge  of  the  Twenty-four 
PergunnahSy  dated  the  $th  October  iSj^^ 
affirming  a  decision  of  the  Second 
Subordinate  Judge  of  that  District^  dated 
the  i6th  June  187^, 

Ooma  Churn  alias  Gopiail-Chunder  Roy 
Mozoomdar  (Plaintiff),  Appellant, 

versus 

Grish  Chunder  Banerjee  (Defendant), 
Respondent. 

Mr,  Z.  M.  Ghost  for  Appellant, 


Baboos  Unnoda  Pershad  Banerjez^  3£ohed 
Chunder  Chowdhry,  and  Aubinash  Chttm, 
der  Banerjee  for  Respondent. 

A  Civil  Court  is  not  bound,  as  a  matter  of  law,  to 
damag^Gs  for  defamation  after  defendant  has  all 
been  convicted  and  Bned  for  the  offence  in  the  Crii 
Court,  where  plaintiff  has  suffered  no  actual  dai 

Where  the  nrst  Court's  discretion  is  improperly  ei 
cised  in  the  matter  of  costs,  the  error  may  be  rectii 
in  regular  appeal ;   but  if  this  is  not  done  by  the  _ 
Appellate  Court,  the  error  is  not  such  as  would  jt 
the  High  Court's  interference  in  special  appeal. 


Jackson,  J, — It  appears  to  us  that  tboj 
plaintiff  has  been  ill-advised  in  bringing'  thicj 
special  appeal.     We  have  not  gone  into  tho 
evidence,  and,  therefore,  it  is  impossible  foe 
us  to  say  what  decision  we  might  have  co: 
to  if  we  had  the  evidence  before  us.     Speak< 
ing  for  myself  I  may  say  that  I  should  ha 
been  probably  disinclined  to  order  the  plai 
tiff   in   this   suit  to    pay   the    costs   of 
defendant,  but  that  is  a  separate  que 
The  Court  below  found,  and  both  the  Coarti 
appear  to  concur  in  that  conclusion,   tbala 
although  the  defamation  and  libel  attribatei 
to  the  defendant  was  not  justified,  yet  tfaa 
plaintiff   had  suffered  no  actual  damagi 
The   plaintiff  had  also  complained  in 
Criminal  Court  and  had  brought  about 
conviction  of  the  defendant,  who  bad 
fined  for  the  offence  of  criminal  defamaii 
Under  the  circumstances,  we  are  not  able 
say,  as  a  matter  of  law,  that  the  Court 
first   instance  was  bound   to  give   plaintiS 
damages,  or  that  the  Lower  Appellate  Couit 
ought  to  have  done  so  on  appeal.    It  is  coii* 
tended  that  the  plaintiff  ought,  at  least,  io^ 
have  such  damages  as  would  have  covered. 
the  costs,  but  it  was  pointed  out  daring  the 
argument  that   even  if,  as  a  matter  of  law, 
this  Court  could  have  directed  a  verdict  o{ 
damages,  it  could  not  have  declared  wh  at  the  i 
amount  of  damages  should  be,  and  that,  eveni 
then,  it  would  have  been  at  the  discretion  of  \ 
the  Court  of  first  instance  to  give  costs  or 
not ;  and  even  if  that  discretion  had  been  im*  j 
properly  exercised  by  that  Court,  the  Lower  1 
Appellate  Court  might,  in  hearing  the  regular  { 
appeal,  have  rectified  that  error.    This,  in  \ 
our  opinion,  is  not  such  an  error  in  law  as  \ 
would   justify    our    interference    in  special  | 
appeal.    But  under  the  circumstances  of  the  ^ 
case,  although  we  dismiss  this  special  appeal,  ; 
we  do  not  think  so  well  of  the  defendant's  : 
conduct  as  to  hold  him  entitled  to  his  costs  ; 
here. 
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The  24th  November  1875. 

Present : 

Hon'ble  L.ouis  S.  Jackson  and  W.  F. 
McDonell,  Judges, 

and    Declaratory  Suit — Valuation — 


Case  No.  137  of  1874. 

xlar  Appeal  from  a  decision  passed  by 
Stthordinaie  Judge  of  Jessore,  dated 
2jrd  March  iSy^. 

[Uarro  Nath  Bhuttacharjee  and  others 
(Defendants),  Appellants^ 

versus 

Robert  Harvey  and  others'  (Plaintiffs), 
Kespondents. 

Ch  under     Madhub      Ghose     and 
Mohiny  Mohun  Roy  for  Appellants. 

Bahoo  Unnoda  Persad  Banner jee 

for  Respondents. 

• 

:  a  sait  is  for  recovery  of  possession  (with  mesne- 
0  of  a  certain  portion  of  land,  and  for  a  declaration 
It  in  respect  of  the  remainder,  its  valuation  should 
tnciode  the  value  of  the  latter,  which  is  only  nomi- 
and  requires  a  stamp  kA  Rs.  10. 
decree  against  the  reg^istered  tenant,  in  a  suit  for 
asaiost  him  and  another,  is  not  a  binding  evidence 
be  possession  of  such  tenant,  as  between  him  and 
fotber,  ia  a  subsequent  civil  action. 

ackson^  y* — It  is  not  necessary  that  we 
Id  ^o  at  very  great  length  into  the  facts 
reasons  of  the  decision  in  this  case, 
.use  in  the  main  we  concur  in  the  judg- 
,,^t  of  the  Court  below.  We  think  it 
Ipit,  rn  the  first  place,  to  observe  that  this 
iH  has  been,  as  regards  the  valuation,  and 
ierefore,  as  regards  the  venue  of  the  appeal, 
Bproperiy  framed.  The  plaint  includes  t\vo 
Otters,  one  of  which  is  a  prayer  for  posses- 
ion of  land  belonging  to  the  plaintiff  which 
lie  defendants  are  said  to  have  wrongfully 
^  into  their  possession,  and  in  respect  of 
riiich,  of  course,  the  plaintiff  was  entitled 
9  estimate  his  claim  on  the  value  of  such 
and,  together  with  mcsne-profits  which  he 
ras  enabled  by  the  law  of  limitation  to  sue 
br  in  respect  of  that  land  ;  but  in  respect  of 
lie  remainder — that  to  which  the  second 
ptayer  relates,  viz.-t  a  prayer  for  declaration 
xt  right — ^the  valuation  was  only  a  nominal 
one.  and  a  stamp  of  Rs.  10  would  have 
Mii&ced.  The  valuation  of  the  plaint,  there- 
fore, ought  to  have  b*een  reduced  by  deduct- 
ing the  value  of  5  khadas  and  so  many 
^nndas  of  land  now  in  the  possession  of  the 


plaintiff,  and  also  the  mesne-profits  in  respect 
of  such  land,  which  deduction  would  have 
brought  the  value  below  Rs.  5,000.  and  the 
regular  appeal,  therefore,  lay  in  the  Court 
of  the  District  Judge. 

The  plaintiff  is  the  Manager  under  the 
Court  of  Wards  on  behalf  of  the  sons  of 
the  late  Rajah  Protap  Chunder  Singh,  and 
the  title  under  which  the  plaint  was  filed 
was  that  of  mowroseedar  and  also  mokurruree- 
dar  or  dur-mokurrureedar  as  to  certain  lands 
situated  in  several  villages  which  had  for- 
merly been  granted,  in  what  is  called 
"Kasheer  Brittee,"  by  Ranee  Bhowany, 
which  grant  had  been  afterwards  resumed 
by  the  Government  and  made  into  a  separate 
estate,  of  which  settlement  was  granted  to 
one  Gobind  Monee,  a  representative  of  the 
former  sevait  of  the  endowment.  The  plain- 
tiffs, that  is  to  say,  the  parties  whom  the 
plaintiffs  represent,  are  also  the  zemindars  of 
the  estate  out  of  which  this  endowment  was 
carved,  and  the  defendants,  with  whom  the 
real  struggles  have  been,  and  who  are  called 
Bhuttacharjees,  are  the  holders  of  a  mokur- 
ruree  tenure  created  by  persons  called  the 
Roy  defendants,  and  these  Roys,  it  appears, 
held  the  double  position  of  putneedars  and  of 
mokurrureedars  under  the  mokurruree  held  by 
the  Rajah,  the  predecessor  of  the  plaintiffs. 
The  tenure  so  held  by  Kali  Kant  Roy,  the 
predecessor  of  the  Roy  defendants,  was  sold 
for  arrears  of  rent  in  1265,  and  the  ostensible 
purchaser  at  that  time  was  one  Gobind 
Chunder  Roy.  He  again  was  sold  out  in 
1270,  five  years  afterwards,  and  the  tenure 
was  then  purchased  by  the  plaintiffs'  prede- 
cessor, who  thus  united  in  himself  the  superior 
and  inferior  titles  under  the  zemindar  as  to 
the  "Kasheer  Brittee"  lands.  On  seeking 
to  take  khas  possession  of  this  land,  the 
plaintiff  was  obstructed  by  the  Roy  defend- 
ants in  1270 ;  a  fresh  attempt  to  take  posses- 
sion was  made  in  1275 — the  Bhuttacharjees 
having  intermediately  acquired  their  tenure 
under  the  Roys,  and  this  suit  is  now  brought 
against  both  these  sets  of  defendants  to 
recover  possession  of  the  land. 

The  principal  plea  set  up  by  the  Bhutta- 
charjee defendants  was,  that  the  suit  of  the 
plaintiff  was  barred  by  reason  of  more  than 
twelve  years  having  elapsed  since  the  cause  of 
action  accrued ;  but  in  regard  to  that  it  was 
not  suggested,  nor  does  it  appear  from  the 
evidence,  at  what  time  the  plaintiff orthe  plain- 
tiff's predecessor  in  estate  was  dispossessed 
from  the  land  in  dispute  other  than  at  the 
time  stated  in  the  plaint.  There  is  a  good 
deal  of  evidence  on  the  record  to  show  that 
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the  Roys  were  in  possession  of  the  mokur- 
ruree  down  to  the  year  1270.  A  question 
has  arisen  whether,  as  respects  the  period 
between  1265  and  1270,  the  possession  was 
really  with  the  ostensible  purchaser,  Gobind 
Chunder  Ghose,  or  it  remained  with  the 
Roys ;  and  upon  that  point  the  defendants  rely 
upon  a  decision  of  the  Sudder  Ameen's 
Court  of  i860,  where  both  parties  were  sued 
for  rent,  and  the  Court  held  that  there  was 
no  evidence  to  show  that  Gobind  Chunder 
held  benamee  for  the  Roys,  and  judgment  was, 
therefore,  given  against  Gobind  Chunder 
alone.  That  has  been  relied  upon  as  con- 
cluding the  plaintiff  in  the  present  suit. 
It  appears  to  us  that  it  is  not  so.  That  was 
a  suit  for  rent.  It  was  not  a  suit  brought 
for  the  express  purpose  of  determining  as 
between  Gobind  Chunder  and  the  Roys,  which 
of  them  was  entitled  to  the  under-tenure. 
It  was  a  suit  improperly,  and  I  may  say 
ignorantly,  framed  as  against  both  these 
parties  by  the  landlord,  and  the  Court  having 
merely  to  give  a  decree  for  rent,  and  not 
having  before  it  any  evidence  as  to  the  liabi- 
lity of  the  Roy  defendants,  was  satisfied  with 
the  evidence  given  against  Gobind  Chunder, 
who  did  not  appear,  and  who  was  apparently 
the  registered  tenant.  It  appears  to  us  that 
that  is  not  a  binding  evidence  in  the  present 
suit  so  as  to  determine,  as  between  the  plaintiff 
and  the  representatives  of  the  Roys,  whether 
they  were  or  were  not  in  possession.  But 
upon  the  evidence  adduced  in  the  lower 
Court,  which  evidence  is  absolutely  unrebut- 
ted,  undisplaced  by  the  defendants,  we  think 
there  is  no  reason  whatever  to  doubt  that 
the  Roys  were  really  and  continued  to  be 
really  in  possession  of  this  under-tenure 
notwithstanding  the  sale  in  1265.  Looking 
at  the  circumstances  which  took  place  at  the 
time  of  the  survey  and  the  conduct  of  the 
Roy  defendants  throughout,  we  have  little 
doubt  that  those  circumstances  were  planned 
by  them  with  a  view  ultimately  to  dispossess 
the  Rajah  as  mokurrureedar  of  this  "  Kasheer 
Brittee  "  estate,  and  that  they  finally  allowed 
the  under-tenure  to  go  up  to  sale  in  1 270,  when 
they  supposed  that  sufficient  measures  had 
been  taken,  and  that  they  were  in  a  position 
to  retain  the  land ;  and  it  seems  not  unlikely 
that,  but  for  the  officers  of  the  Court  of 
Wards,  this  attempt  might  have  been  success- 
ful. There  is  no  reason  for  supposing  that 
the  cause  of  action  arose  before  1270.  If 
it  were  otherwise,  a  very  serious  question 
might  arise  as  between  the  plaintiff  and  the 
defendants  on  account  of  the  equity  which 
the  case  presents.    As  in  our  opinion  the 


Roys  were  actually  holding  and  enj* 
this  under-tenure  down  to  the  year  laj 
it  follows  that  they  were  in  possession 
the  same  time  of  the  rights  of  the  zexnii 
of  the  parent  estate,  and  also  of  the  bol< 
of  the  Brittee,  and  they  would  find  it  i 
ingly  difficult  to  resist  the  claim  of 
predecessor  of  the  plaintifif  to  be  pot 
possession  of  that  separate  estate  after 
conclusion  of  their  occupation  of  the 
estates  together.  On  all  these  grounds 
appears  to  us  that  the  plea  of  limitai* 
altogether  fails.  Then  we  are  asked 
consider  whether  the  plaintiff  has  or  has  nfl 
made  out  a  title ;  but  that  appears  to  us  to  fa 
little  more  than  a  piece  of  vexatious  oppo^ 
tion.  The  "  Kasheer  Brittee  "  was,  it  appeari 
made  up  of  a  large  number  of  small  plots  4 
land  distributed  over  a  large  number  |j 
ki smuts.  It  was,  therefore,  a  matter  of 
siderable  difficulty  to  make  out  title 
an  estate  so  composed,  and  the  Court  wool 
it  might  be  expected,  make  allowances 
such  difficulty;  but  it  appears  that  the  C( 
below  had  recourse  to  the  usual  means 
enquiry  in  such  cases.  An  Ameen  was 
to  the  spot,  provided  with  chittas,  which 
part  of  the  proceedings  at  or  immedij 
after  the  resumption,  and  in  which  the  pi 
described  by  the  Government  officers 
be  taken  to  have  been  detailed  with  n 
able  accuracy.  The  result  of  the  Ameei 
enquiry  was  that,  in  regard  to  a  lai 
quantity  of  the  lands  claimed,  the  ideni 
with  the  resumption  chittas  was  shown  ;  thil^ 
in  regard  to  some  the  lands  were  not  capabli 
of  correct  identification,  and  in  regard  itj 
some  the  Ameen  recommends,  and  the  Conr^ 
in  accordance  with  that  recommendation^ 
determines,  that  the  plaintiff's  claim  shootdl 
be  thrown  out.  But  the  plaintiff's  casJ! 
rested,  not  on  the  Ameen's  report  alone,  biili 
also  upon  the  evidence  of  a  number  ol 
witnesses  who  were  called  for  the  purpotfi| 
of  describing  the  lands.  On  the  whofe 
regard  being  had  to  the  nature  of  the  ca$«y 
and  to  the  fact  that  the  evidence,  so  far  a^ 
it  was  available  on  this  part  of  the  case, 
on  one  side  only,  it  appears  to  us  that 
plaintiffs'  case  was  properly  supported, 
that  there  is  no  reason  for  disturbing  tbd 
decision  arrived  at  by  the  Court,  belo^ 
Baboo  Mohiny  Mohun  Roy  addressed  ulj 
shortly  upon  the  subject  of  mesne-profit%| 
and  suggested  to  us  that  the  plaintiff  was  not! 
equitably  entitled  to  retain  the  verdi<*| 
which  he  got  as  to  damages,  because  it 
appears  from  the  Ameen's  enquiry  that  he 
had   got  into  possession  of  some  land  to 
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l^ch  he  was  not  entitled,  and  that  he  ought 
f  make  restitaiion  of  such  land  and  of  the 
pesne-profits  before  he  could  get  damages 
k  account  thereof.  But  this  objection  was 
^  laid  before  the  Court  below,  and  it  seems 
i  as  impossible  that  we  can  enter  into  it  at 
is  stage  of  the  proceedings.  It  is  impos- 
blc  to  say  whether,  upon  a  consideration  of 
t  the  facts*  that  might  arise  if  an  issue  of 
at  sort  were  framed,  the  plaintiff's  verdict 
»ght  to  be  reduced  or  not.  We  must  there- 
krc  decline  to  enter  into  that  question,  and 
old  the  verdict  as  it  stands.  The  appeal 
)  disndissed  with  costs. 


The  2nd  December  1875. 

,  Present  : 

t*he  Hon'ble  Louis  S.  Jackson  and  W.  F. 
McDonell,  Judges, 

Ipedal  Appeal — Inadequate  Inquiry— Remand. 

i  Case  No.  67  of  1875. 

Special  Appeal  from  a  decision  passed  by 
'  the  Subordinate  Judge  of  Dacca,  dated 
'  the  joth  November  iSy4,  reversing  a 
•  decision  of  the  Sudder  Moonsiff  of  that 
'  District i  dated  the  30th  March  iSy^, 

^gar  Chunder  Shaha  (Plaintiff),  Appellant^ 

versus 

'       Sreemutty  Mohamaya  (Defendant), 

Respondent, 

Baboos  Doorga  Mohun  Dass  and  Lall 
Mohun  Dass  for  Appellant. 

Baboos  Chunder  Madhub  Ghose  and  Sree- 
nath  Banerjee  for  Respondent. 

The  Lower  Appellate  Court's  judgment  in  this  case 
was  set  aside  in  special  appeal,  on  the  {ground  that  a 
most  inadequate  inquiry  had  taken  place,  and  that  Court 
was  directed  to  complete  the  inquiry. 

Jacksoi,  J. — It  appears  to  us  evident  that, 

M  serious  failure  of  justice   has  not  taken 

place  in  this  case,  at  any  rate  the  Court  has 

not  exhausted  all  the  means  of  inquiry  for 

arriving  at  the   truth.     The  circumstances 

are  pectiliar :  The  plaintiff  brought  this  suit 

against  the  defendant,  a  female  purdanasheen, 

for  the    recovery    of    Rs.   655,    being   the 

balance  of  account  due  as  stated  in  a  hat- 

chitd.    Evidence  was  given   to  show  that 

this  batchitta  had  been  executed,  and  also  to 

show  that  there  had  been  dealings  between 

the  parties;    and    that    is   not   denied   on 
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the  part  of  the  defendant.     It  appears  also 
that   the    defendant's    account-books    exhi- 
bit a  sum  of  money  due  from  the  defend- 
ant to  the  plaintiff.     On  the  application  of 
the  plaintiff  praying  to  examine  the  defend- 
ant herself  on  oath,  and  the  defendant  having 
also  offered  to  be  examined  hy  Commission, 
it  appears  that  a  Commissioner  was  appointed, 
who  went  to  the  defendant's  dwelling-house. 
There  he  was  met  by  the  defendant's  son-in- 
law,  who  produced  a  registered   power-of- 
attorney,  enabling  him  to  enter  into  compro- 
mise on  her  behalf,  and  in  pursuance  of  his 
representations,  an  arrangement  in  the  nature 
of  a  compromise  was  there  spoken  of,  though 
not  formally  made,  by  which  the  defendant 
agreed  to  pay  the  sum  of  Rs.  225,  and  there- 
upon, at  the  request  of  the  son-in-law,  the 
Commissioner  desisted  from  examining  the 
defendant.     Afterwards  the  defendant  and 
the  plaintiff  likewise  repudiated  this  arrange- 
ment.   Thereupon  the  Moonsiff  proceeded 
to  give  judgment  in  the  case  as  it  stood. 
He  was  satisfied  on  grounds  which  he  states 
in   his  judgment,   that   the  defendant  had 
really  executed  the  hatchitta,  and  he  accord- 
ingly gave  judgment  for  the  plaintiff  in  full. 
This  decision  being  carried  in  appeal  before 
the  Subordinate  Judge  of  Dacca,  that  offi- 
cer  observed :     "  The  genuineness  of    the 
"  hatchitta   is  all  that  I  have   to  consider 
"  in  this   case."      He   then   goes   into  the 
circumstances   of  the  compromise  and  the 
proposal    of  compromise,     and   'he     says: 
"The  plaintiff   himself  does   not  say  that 
''  the  proposal  of  compromise  was  with  the 
**  knowledge  and  permission  of  the  defend- 
**  ant.     In  short,  it  is  clear  that  the  defend- 
"  ant  had  no  knowledge  of  what  the  wit- 
"  nesses  tried  to  do,  and  that  she  never  gave 
"  consent  to  it." 

Now,  if  Hindoo  ladies  are  to  be  permitted 
to  carry  on  business,  to  employ  agents  in  the 
transaction  of  that  business,  to  give  persons 
nearly  connected  with  them  powers-of- attor- 
ney under  which  agreements  are  to  be 
entered  into  on  their  behalf,  and  afterwards 
to  repudiate  those  agreements  on  the  ground 
that  they  had  no  personal  cognizance,  we 
are  unable  to  see  how  business  can  be  car- 
ried on.  The  Subordinate  Judge  does  not 
inquire  into,  or  notice  the  effect  of,  the  power- 
of-aitorncy.  He  goes  on  to  consider  the 
evidence  of  the  execution  of  the  hisab  hat- 
chitta, and  after  discussing  the  evidence  on 
that  point  says :  "  The  facts  relating  to  the 
"  proposal  of  compromise,  as  elicited  by  the 
"  evidence  of  the  witnesses  examined  by  the 
"  Moonsiff,  go  to  a  great  extent  to  show  that 
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"  the  defendant  never  signed  the  hatcliilta. 
"  There  might  be  some  debts  of  defendant's 
"  husband,  and  the  witnesses  who  endeavoured 
*'  to  pay  Rs.  225  to  plainliflF  did  so  in  consi- 
"  deration  of  ihat  debt.  But  it  seems  to  rae 
"  clear  that  the  defendant  never  executed 
"  the  hatchitta  and  acknowledged  the  debt  of 
"  Rs.  6 16  as  claimed  by  the  plainlifT."  Then 
he  says :  "  My  reason  for  such  conclusion 
*'  is  that,  if  ihe  defendant  had,  in  fact,  signed 
"  the  hatchitta  and  acknowledged  the  debt, 
*'  the  witnesses  who  proposed  for  a  compro- 
**  mise  would  not  hesitate  to  go  to  the 
"  defendant  direct,  and  require  her  to  give 
"  her  consent  to  it."  Another  observation 
that  he  makes  is :  "  The  defendant  was  ready 
"  to  Slate  on  oath  that  she  never  permitted 
"  anybody  to  sign  her  name.  A  Commis- 
"  sion  was  issued  for  her  examination,  which 
"  was  returned  unexecuted  without  the 
**  defendant's  knowledge."  We  are  quite 
at  a  loss  to  see  what  warrant  the  Subor- 
dinate Judge  had  for  making  these  state- 
ments. We  should  rather  be  inclined  to 
say  that  the  more  reasonable  inference  to 
be  drawn  from  the  defendant's  conduct,  when 
she  said  she  was  ready  to  be  examined  on 
oath  if  examined  by  Commission,  but  shrunk 
from  that  trial  as  soon  as  the  Commissioner 
went  to  examine  her,  was  against  rather 
than  in  her  favour.  It  appears  to  us  that 
the  reason  given  by  the  Subordinate  Judge 
for  coming  to  a  conclusion  against  the  hat- 
chitta is  exceedingly  meagre,  and,  when  we 
add  that  he  entirely  omits  a  consideration 
of  the  history  of  previous  dealings  between 
the  parties,  that  he  omits  to  refer  to  the 
defendant's  account-books,  or  to  the  account- 
books  of  the  plaintiff  either,  and  confines 
himself  merely  to  the  question  of  the  exe- 
cution of  the  hatchitta,  that  he  has  allowed 
the  proceedings  to  stand  where  they  were 
without  allowing  the  remaining  witnesses 
of  the  plaintiff,  who  were  present  in  Court 
and  not  examined  by  the  Moonsiff,  an  oppor- 
tunity of  being  examined,  it  is  quite  clear 
that  a  most  inadequate  inquiry  has  taken 
place,  and  that  the  judgment  cannot  be 
allowed  to  stand.  The  judgment  is,  there- 
fore, set  aside,  and  the  Lower  Appellate 
Court  is  directed  to  complete  the  inquiry, 
giving  plaintiff  an  opportunity  of  examining 
his  remaining  witnesses  if  it  appears  that 
they  were  in  attendance.  The  defendant 
should  also  be  examined,  and  the  accounts 
of  both  parlies  should  be  taken  into  consi- 
deration. The  costs  of  this  appeal  will 
abide  the  result. 


The  2nd  December  1875. 

Present : 

The  Hon^ble  I.ouis  S.  Jackson  and  W. 
McDonell,  Judges. 

Documents— Resumptions —Witnesses — 1 

late  Courts. 

Case  No.  54  of  1S75. 

Special  Appeal  from  a  decision  passed 
the     Subordinate     Judge     of     Hoogi 
dated  the   2Sth    September    iS'^^y    ren 
ing  a  decision  of  the  Moonsiff  0/  Sen 
pore^  dated  the  2$th  April  iS'J4. 

Gopee  Nath  Mookerjee  (Plaintiff), 
Appellant^ 

versus 

Boddhumunt  Mai  and  oihers  (Defendanl 

Respondents, 

Baboo  Gopal  Lall  Mitter  for  Appellant, 

Baboo  jfuggut  Chunder  Batter jee 
for  Respondents. 

A  Court  should  refuse  to  allow  documents  to  be  p« 
in  as  evidence  when  Hied  at  a  very  late  stage  of  n 
case.  ^ 

Where  a  Moonsiff  pronounces  an  opinion  as  \.o 
authenticity  of  certain  documents,  the  Appellate 
must  assume  that  he  did  his  duty  and  looked  into 
and  every  one  of  them  before  pronouncing^  such  opiaioii 

On  a  question  of  simple  credit  to  be  given  to  a 
ness,  an  Appellate  Court  having^  before  it  merely  writti 
depositions  is  not  authorized  to  set  aside  the  opin 
of  the  Court  of  first  instance  which  heard  the  witn 
and  recorded  that  his  demeanour  was  not  satisfactor/f 
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Jacksony  J, — It  appears  to  us  that  seve: 
of   the  grounds  of  special  appeal  set  fortl 
in  the   appellant's   petition   are   sufficient^ 
made  good,  and  that,  taken  together,  they  do 
amount  to  an  erroneous   dealing  with  thej 
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so  as  to  be  sufficient  to  vitiate  the 
nt  of  the  Sabordinate  Judge  revers- 
i  of  the  Moonsiff.  The  Subordinate 
,  in  one  passage  of  his  judgment,  lays 
a  proposition  of  law  which,  although 
DOC  adhere  to  it  throughout  his 
fa&CDt,  ret  indicates  very  strongly  the 
K  of  view  in  which  he  regarded  the 
fattce  in*  this  case.  He  says:  **No 
|bi  can  be  ascertained  only  by  oral  evi- 
ioce  in  the  absence  of  any  documentary 

Kence."  Now,  looking  at  the  particular 
\  of  the  present  suit,  that  was  a  view 
rib  was  of  necessity  most  injurious  to 
^{^aintiff;  because  what  the  plaintiff  had 
ptakeQ  to  do  was  a  matter  of  extreme 
pnUy,  viz.,  to  establish  the  right  and  title 
iJui  judgment-debtor  in  certain  lands 
bi  were  said  to  be  in  the  possession  and 
pyment  of  other  persons  who  were 
ItioQsof  the  judgment-debtor;  and  under 
i circumstances  it  was  impossible  that  ihe 
mdf  should  be  in  possession  of  document- 
^  evidence  bearing  uj)on  that  matter, 
jfea  we  find  that  a  good  deal  of  discussion 
I  taken  place    in     the    lower   Court    in 

Ei  to  certain  documents  filed  by  the 
dams  at  a  very  late  stage  of  the  case. 
jioes  not  appear  precisely  what  weight 
►  Lower  Appellate  Court  gave  to  this 
tknce,  but  the  mind  of  the  Subordinate 
pge  mast  have  been  influenced  by  these 
Camems  in  some  way,  as  is  evident  from 
t  elaborate  reasons  given  for  supporting 
rfr  credit.  As  to  these  documents,  we  are 
pod  to  say  that  the  proper  course  for  the 
^siff  to  lake  was  to  refuse  to  allow  them 
ike  put  in.  The  Moonsiff  observed  that 
^  did  not  come  from  proper  custody. 
Bs  his  been  contradicted  by  the  Subor- 
We  Judge  without  any  valid  reason,  as 
seems  to  us,  for  such  contradiction. 
>cy  are  documents  which  apparently  ought 
bvebeen  in  the  custody  of  the  defendants 
RMclfes.  They  are  documents  of  their 
*«r,  and  there  is  no  reason  why  they 
oold  have  come  from  the  custody  of  the 
ifendant's  uncle,  and  should  not  have  been 
"0*0  to,  or  thought  of  by,  the  defendants 
^t.  If  ihey  had  been  excluded,  as  we 
Bflk  they  should  have  been  by  the  Moonsiff 
^  tHe  first  instance,  this  question  as  to  the 
'"5U>dy  could  not  have  arisen  in  the  Lower 
apellate  Coarr.  Then  it  is  contended,  and 
PP*f«itly  with  reason,  that  the  Lower 
Appellate  Court  has  entirely  omitted  to 
«*wc an  important  admission  made  by  the 
weodam  in  his  examination  on  oath ;  and 
wr  complaint  which  also  appears  to  be 


well  founded  is  that  the  Subordinate  Judge 
savs  of  the  Moonsiff:  "The  lower  (Jourt, 
"  on  looking  into  the  condition  of  one  or 
"  two  documents,  suspected  all  documents 
*•  to  be  spurious,  and  accordingly  rejected 
"  them.  This  is  not  consistent  with  reason." 
Certainly  it  is  not.  It  amounts  to  a  serious 
charge  against  the  Moonsiff,  for  which  no 
foundation  is  shown  to  us.  We  must  assume 
that  the  Moonsiff  did  his  duty,  and  did 
look  at  each  and  every  one  of  the  documents 
before  he  pronounced  an  opinion  as  to  their 
authenticity. 

The  Moonsiff  himself  says  that  he  comes 
to  his  conclusion  on  examining  the  docu- 
ments carefully,  and  the  Lower  Appellate 
Court  was  bound  to  give  credit  to  this  state- 
ment of  the  Moonsiff.  Besides  that,  the 
Lower  Appellate  Court,  it  appears  to  us,  has 
taken  a  course  which  is  open  to  grave  objec- 
tion. The  witnesses  were  examined  before 
the  Moonsiff.  The  Subordinate  Judge 
says :  **  The  lower  Court  did  not  believe 
**  the  evidence  of  the  said  witness,  inasmuch 
'*  as  his  demeanour,  at  the  time  of  his  giving 
"  evidence,  was  unsatisfactory.  But,  on  a 
"  perusal  of  the  depositions  of  the  said  wit- 
'*  ness,  it  appears  to  me  that  he  has  spoken 
"  all  the  particulars  from  beginning  to  end  in 
**  a  very  straightforward  manner,  and  I  do 
"  not  disbelieve  his  evidence,"  so  that,  on  a 
question  of  simple  credit  to  be  given  to 
a  witness,  the  Subordinate  Judge,  who  merely 
had  the  written  depositions  before  him, 
actually  sets  aside  the  opinion  of  the  Moon- 
siff who  heard  the  witness,  and  who  records 
that  the  demeanour  of  the  witness  before 
him  was  not  satisfactory.  It  would  be  a 
very  unsafe,  and  we  think  placing  a  great 
deal  too  much  power  in  the  hands  of  an 
Appellate  Court,  to  authorize  its  coming  to 
an  opinion  of  that  sort  upon  the  mere 
written  testimony  of  a  witness.  All  these 
matters  taken  together  lead  us  to  believe 
that  the  Lower  Appellate  Court  has  not,  in 
this  case,  dealt  properly  and  judicially  with 
the  evidence  before  it,  and  that  the  lengthy 
comments  which  we  find  diffused  through- 
out the  judgment  are  oot  a  proper  adjudica- 
tion on  the  merits.  We  set  aside  the  judg- 
ment of  the  Lower  Appellate  Court,  and 
order  that  the  case  be  tried  de  novo.  The 
costs  will  follow  the  result. 
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The  2nd  December  1875. 

Presenl : 

The  Hon'ble  Louis  S.  Jackson  and  W.  F. 
McDonell,  Judges. 

Special  Appeal— Objections. 

Case  No.  62  of  1875. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Jessore,  dated  the  $th  October 
1^75*  affirming  a  decision  0/  the  Officiating 
Moonsiff  of  Naraily  dated  the  26th  May 
1874. 

Biker  M  ihomed  and  another  (two  of  the 
Defendants),  Appellants^ 

versus 

Ssetul  Chunder  Sircar  (Plaintiff)  and  others 
(Defendants),  Respondents. 

Baboo  Bungshee  Dhur  Sen  for  Appellants. 

Baboos  Nulleet  Chunder  Sen  and  laruck 
Nath  Palit  for  Respondents. 

An  objection  not  taken  at  earlier  stao^es  cannot  be 
allowed  in  special  appeal  where  it  would  be  a  surprise 
on  the  plaintiff. 

Jackson  J  J. — Thk  point  which  is  argued 
before  us  to-day  is  that  the  defendants  were 
entitled  to  use  in  the  way  of  res  judicata  a 
previous  decision  between  them  and  the 
plaintiff  in  which  it  was  found  that  they 
were  not  the  plaintiff's  burgadars.  Now, 
it  docs  appear  that  there  was  a  previous 
judgment  between  these  parties  in  which  the 
plaintiff's  claim  for  rent  was  thrown  out;  but 
Whether  that  was  an  adjudication  upon  the 
question  of  burga  or  not,  it  is  quite  clear 
that  the  defendants  never  set  it  up  in  that 
way  in  the  Court  of  first  instance,  nor  in  the 
Lower  Appellate  Court  did  they  rely  upon  it 
as  such.  To  take  that  objection  now  as  a 
matter  of  special  appeal  would  be  a  surprise 
on  the  plaintiff,  which  ought  not  to  be  allowed. 
It  is  also  suggested  that  ihe  Judge  did  not 
believe  the  evidence  adduced  by  the  plaintiff 
to  show  that  he  held  a  superior  tenure ;  but 
that,  we  find,  is  not  the  case.  The  Judge 
makes  remarks  upon  the  appearance  of  the 
documents,  but  does  not  say  that  the  plaintiff 
failed  to  prove  his  case.  On  the  contrary, 
he  says  that  the  plaintiff  does  prove  it.  The 
special  appeal  is  dismissed  with  costs. 


The  2nd  December  1875. 

Present: 

The  Hon'ble  Louis  S.  Jackson  and   W« 
McDonell,  Judges. 

Rent— Notice  of  Enhancement, 

Case  No.  79  of  1875. 

Special  Appeal  from  a  decision  passed 
the  Judge  of  Hooghly^   dated  the 
December   1874^   affirming   a   decisiam 
the   Moonsiff  of  Ooloobcriah^   daied 
90th  July  1874. 

Sagur  Mundul  (Defendant),  AppeUanl^\ 

versus 

Mohendro  Nath  Biswas  (Plaintiff), 
Respondent. 

Baboos  Gopal  Lall  Mitter^  Mohinee  Mi 
Roy,    and    Umbika    Churn   Banerjee 

Appellant. 

Baboos  Hem  Chunder  Banerjee  and  Bhi 
anee  Churn  Dutt  for  Respondent. 

A  suit  for  enhancement  of  rent  cannot  be  maintaii 
upon  a  notice  which  was  so  defective  in  form  as  J 
preclude  the  tenant  from  making  a  defence. 

Jackson,  J, — We  have  not  been  free  f] 
doubt  in  this  case,  because  the  notice  and 
so-called  plaint  are  certainly  upon  the 
of  what  have  been  frequently  held  to 
notices  bad  in  law ;  and  if  it  were  clear  t: 
in  consequence  of  the  form  of  that  notice, 
defendant  had*been  precluded  from  mak 
his  defence,  we  should  certainly  have  thoo 
it  our  duty  to  dismiss  the  plaintiff's  suit, 
ever  hard  the  result  might  have  been  to 
plaintiff.  But  in  point  of  fact  we  observe  t 
upon  the  three  grounds  on  which  enhau 
ment  has  proceeded,  the  defendant  did 
an  effective  defence.  One  of  those  gro 
in  fact,  m.,  that  on  the  difference  of  m 
ment,  seems  rather  to  have  been  started 
the  defendant  himself  than  by  the  plain 
for  it  was  he  who  had  set  up  the  alleged  b 
of  20  inches  which  he  failed  to  prove.  lli< 
as  to  the  enhanced  productiveness  of  t 
soil  and  the  prevailing  rates,  those  t 
grounds,  no  doubt,  are,  to  a  certain  exte 
mixed  up,  but  they  are  in  fact  proved  by  l 
same  witnesses,  and  it  would  seem  that 
rents  now  paid  by  the  tenants  of  like  ci 
occupying  similar  lands  were  the  res 
principally  of  improvenients  effected  by  tUI 
landlord  from  which  the  defendant  as  well  a»^ 
the  other  tenants  have  derived  benefit  of  the^ 
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soiL  We  think,  iherefore,  that,  as  regards  the 
substantive  relief  accorded  to  the  plaintif), 
we  ought  not  to  disturb  the  decision  of  the 
Courts  below,  although  we  are  not  satisfied 
with  the  cavalier  treatment  the  case  has 
received  at  the  hands  of  the  Judge.  But  we 
also  think  that  the  notice  served  upon  the 
defendant  in  this  case  was  one  of  a  very 
perplexing  character,  and  that  the  plaint  was 
not  sufficiently  specific  and  certain,  and  for 
that  reason  we  think  that  we  ought  not  to 
make  the  defendaut  pay  the  costs  of  the 
plainiif!  in  any  part  of  the  proceedings. 


The  7th  December  1875. 

Present : 

The  Hon'ble  F.  B,  Kemp,  Judge. 

m 

i-  Rent-suit— Intervenor— Act  VIII.  of  1859,  s.  73 

I  — ^Appeal— Appellate  Court 

Case  No.  454  of  1875. 

Sfieaal  Appeal  from  a  decision  passed  by 
the     Officiating     Subordinate    Judge    of 

[  Tirhcotj  dated  the  ijth  December  iSy^, 
modifying  a  decision  of  the  Moonsiff  of 

.       Hazeepore,  dated  the  28th  July  iSy^, 

I  Kanhye  Roy  (Plaintiff),  Appellant, 

\  versus 

Shaikh  Hyder  BukshJDefendant), 
Respondent. 

^         Moonshee  Serajul  Islam  for  Appellant. 

Messrs.  M.  Z.  Sandel  and  J.  Vounan  for 

Respondent. 

lo  a  suit  for  arrears  of  rent,  where  an  intervenor 
clajmed  to  have  been  in  the  receipt  and  enioyment  of 
rent  of  the  larger  share,  and  alleged  that  plaintiff  was 
eatkled  to  rent  of  only  a  smaller  share,  held  that  the 
iBteTvenor  was  properly  made  a  party  to  the  suit. 

The  Lower  Appellate  Court,  on  appeal,  can  set  aside 
the  whole  decree,  although  the  appeal  is  only  on  behalf 
of  the  third  party,  vig.f  the  intervenor. 

Thk  plaintiff  is  the  special  appellant  in 
this  case.  He  claimed  rent  from  the  defend- 
ant No.  I  for  the  years  from  1278  up  to  the 
i2-anna8  kist  of  the  year  1281  according  to 
awastl-bakee  account.  The  defendant  No.  i, 
the  ryot,  appears  to  have  disputed  tiie 
plaintiff's  claim  to'receive  rent  to  the  extent 
of  an  8-anna  share.  Hyder  Buksh,  the 
defendant  No.  a,  who  was  made  a  party  by 


the  first  Court  under  the  provisions  of  sec- 
tion 73  of  Act  VIII.  of  1859,  alleged  that 
he  had  been  in  the  receipt  and  enjoyment  of 
rent  of  the  12-anna  share,  and  that  the 
plaintiff  is  only  entitled  to  receive  rent  of 
the  4-anna  share.  The  first  Court  found 
for  the  plaintiff.  The  second  Court,  the 
Subordinate  Judge  of  Tirhoot,  reversed  the 
decision  of  the  Moonsiff.  I  may  observe 
here  that  Hyder  Buksh  alone  appealed  to 
the  Subordinate  Judge,  but  why,  does  not 
appear  from  the  record.  The  Subordinate 
Judge  says  that  the  point  for  determination 
in  this  case  is  not  the  question  of  title  which 
was  entered  into  by  the-  Moonsiff,  but  the 
enjoyment  and  receipt  of  rent  for  the  previ- 
ous years.  He  finds  from  the  evidence 
adduced  by  the  plaintiff  that  he  has  entirely 
failed  to  prove  the  fact  of  his  being  in  receipt 
of  rent  during  the  previous  years  to  the 
extent  of  an  8-anna  share,  and  that  all 
the  witnesses  examined  by  him  are  those 
who  were  appointed  by  him  for  collection  of 
rent  in  the  same  year  for  which  this  suit  for 
rent,  is  brought,  and  they  know  nothing  as 
to  the  share  of  rent  received -by  the  plaintiff 
in  the  previous  years.  It  is  therefore  evi- 
dent,  the  Subordinate  Judge  finds,  that  the 
plaintiff  could  not  make  out  his  case  by  show- 
ing that  he  was  in  enjoyment  of  rent  from 
the  ryots  to  the  extent  of  the  share  claimed, 
namely,  8  annas.  Then  he  goes  to  the 
defendant's  case,  and  says  that  Hyder  Buksh, 
the  intervenor,  is  purchaser  of  the  village 
from  before  the  plaintiff's  purchase,  and  that 
the  evidence  of  the  ryots  who  pay  rent  is  in 
his  favour,  and  also  that  the  evidence  as  to  his 
receipt  of  rent  to  the  extent  of  a  12-anna 
share  is  more  strong  and  reliable  than  that 
of  the  plaintiff.  The  Subordinate  Judge 
therefore  modified  the  decision  of  the  Moon- 
siff, finding  that  the  plaintiff  has  not  proved 
that  he  was  in  enjoyment  of  rent  to  the 
extent  of  the  share  alleged  by  him,  and 
declared  him  to  be  entitled  to  receive  rent 
to  the  extent  of  a  4-anna  share,  and  not  to 
the  extent  of  ti  annas,  leaving  the 
question  of  tille  between  the  plaintilf  and 
the  objector  to  be  decided  in  a  regular  suit. 

Four  grounds  of  special  appeal  have  been 
pressed  before  the  Court :  first,  that  the  suit 
being  one  for  rent,  the  intervenor  ought  not 
to  have  been  made  a  party  to  it ;  second,  that 
the  Court  of  first  instance  having  given  a  decree 
in  favour  of  the  special  appellant  against  the 
ryot,  the  Subordinate  Judge  was  wrong 
in  reversing  the  whole  decree  of  the  Moon- 
siff, and  in  dismissing  the  claim  of  the 
special  appellant  as  against  the  ryot ;  third. 
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that  there  has  been  a  mis-trial  in  the  case ; 
the  Lower  Appellate  Court  has  altogether 
omitted  to  consider  the  documentary  evidence 
filed  by  the  special  appellant,  which  was 
relied  upon  by  the  first  Court ;  four  thy  that 
the  Lower  Appellate  Court  is  wrong  in  hold- 
ing that  there  was  no  evidence  with  regard 
to  the  receipt  of  rent  for  previous  years, 
inasmuch  as  the  jummabundee  filed  by  the 
special  appellant  was,  if  considered,  sufficient 
and  good  evidence  of  receipt  of  rent  for  the 
previous  years. 

With  reference  to  the  first  ground  of 
appeal,  the  special  appellant  has  referred  the 
Court  to  a  decision  to  be  found  in  the  24ih 
Weekly  Reporter,  p.  261.  In  that  case, 
as  far  as  the  facts  can  be  gathered  from  the 
judgment,  it  appears  that  the  learned  Judges 
who  decided  the  case  held  that  the  inter- 
venor  in  that  case  had  no  right  to  be  made  a 
defendant  in  the  suit,  or  to  introduce  in  the 
suit  an  entirely  new  issue,  viz.^  an  issue 
concerning  title  between  himself  and  the 
plaintiff;  still  less  was  he  entiiled  singly  to 
appeal  to  the  District  Judge  againsw  the 
judgment  of  the  Moonsiff.  A  decision  has 
been  referred  to  on  the  other  side,  which  is 
to  be  found  in  the  8ih  Bengal  Law  Reports, 
p.  196,*  and  other  decisions  in  which  third 
parties  had  been  made  defendants  in  rent- 
suits  under  the  pro\'isions  of  section  73  of 
Act  VIIL  of  1^59.  It  is  impossible  for  me, 
from  the  judgment  of  the  case  in  the  24th 
Weekly  Reporter,  p.  261,  to  know  what 
were  the  particular  circumstances  of  that 
case.  In  the  present  case  I  think  that  the 
intervenor  was  properly  made  a  party  to  the 
suit;  and  further  I  observe  that  the  plaintiff 
himself  allowed  the  Court  to  raise  an  issue 
between  him  and  the  intervenor,  which 
covered  the  whole  point  in  issue  between 
them,  namely,  whether  the  plaintiff  was  in 
enjoyment  of  rent  to  the  extent  of  8 
annas  as  alleged  by  him,  or  to  the  extent  of 
4  annas  as  alleged  by  the  intervenor. 
The  first  s:round,  therefore,  is  untenable,  and 
must  be  overruled.  With  regard  to  the 
second  ground  that  the  Lower  Appellate 
Court  has  reversed  the  decision  of  the  Moon- 
siff,  not  only  with  reference  to  the  intervenor, 
but  also  with  reference  to  the  ryot,  the 
decision  in  the  8th  Bengal  Law  Reports, 
p.  196,  also  provides  that  the  Lower  Appel- 
late Court,  on  appeal,  can  set  aside  the  whole 
decree,  although  the  appeal  is  only  on  behalf 
of  the  third  party  to  the  suit,  viz.y  the  inter- 
venor.    That   objection  is,   therefore,    also 

•  16  w.  R.  (Civ.  Rul),  p.  235. 


overruled.  With  reference  to  the  third  obj 
tion,  the  Lower  Appellate  Court  did 
consider,  and  very  properly  did  not  consi 
the  documentary  evidence  filed  by  the  plai 
iff  in  support  of  his  title,  because  \ 
question  of  title  could  not  be  tried  in  t 
suit;  the  only  question  to  be  tried  was  as 
the  enjoyment  of  rent  of  the  previous  yea 
With  reference  to  the  fourth  grouitd,  alt  hoc 
the  jummabundees  were  not  alluded  to 
name  in  the  decision  of  the  Subordi 
Judge,  it  is  very  clear  that  he  must  have 
considered  those  jummabundees,  because  btt 
says  that  the  witnesses  who  were  appoinie4 
by  the  plaintiff  for  the  collection  of  reo^ 
viz.,  the  palwaries,  and  who  must  have 
examined  with  reference  to  the  jummabundee 
papers  before  they  can  be  admissible,  1 
nothing  as  to  the  share  of  rent  received  bf 
the  plaintiff  in  the  previous  years.  On  the 
whole  case,  therefore,  I  am  of  opinion  that 
the  decision  of  the  Subordinate  Judge  is 
perfectly  correct  in  law. 

The  special  appeal  must  be  dismissed  witk 
costs. 


The  lolh  December  1S75. 

Present : 

The  Hon'ble  Louis  S.  Jackson  and  W.  F. 
McDonell,  Judges, 

Judge  of  Appeal— Jurisdiction. 

Case  No.  200  of  1875. 

Special  Appeal  *from  a  decision  pqssed  hy 
the  Additional  Judge  of  Jessore^  dated 
the  22nd  December  18 j 4,  modifying  a 
decision  of  the  Moonsiff  of  Jhenidah^ 
dated  the  24th  March  18^ 4. 

Shetabdee  Biswas  and  another  (Defendants), 

Appellants, 

versus 

Molamdee  Mundul  (Plaintiff),  Respondent, 

Mr,  H,  E,  Mendies  for  Appellants. 

Baboo  Bunshee  Dhur  Sen  for  Respondent. 

A  Judqfe  of  appeal  is  not  in  the  position  of  an  arbi* 
trator,  who  has  to  look  at  the  evidence  on  both  sides  and 
determine  which  is  preferable.  He  has  to  deal  with  the 
decision  of  a  properly-constituted  Court,  which,  if  not 
shown  to  be  erroneous,  ought  to  be  affirmed. 

Jackson,  J, — ^The  judgment  of  the  Addi- 
tional Judge  in  this  case  has  not  been  arrived 
at    on  judicial   principles,  and    cannot  be 
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fheld.    The  Judge  observes  :  "This  is  not 
case  where  there  appears  a  possibility  of 
irriving  with  certainty  at  its  rights,  and  I 
lan  only,  in  determining  it,  hope  that  I  am 
Lrriving  near  a  correct  conclusion.     Evi- 
lence   as  to  continuous   prior   possession 
'ould  deteimine  the  case,  but  that  is  forth- 
:oming  for  both  sides,  not  equally,  but  still 
►f  a  natuj-e  that  would  preclude  my  confi- 
iently  determining  the  continuous  posses- 
ion of  either  side  to  have  been  really  made 
►at."  The  Judge  appears  to  be  under  the 
I  press!  on  that  he  has  to  look  at  the  evi- 
Ince  of  both  sides  and  determine  which  is 
iferable.     The  fact  is  that  ordinarily  the 
irden  of  proof  is  on  the  plaintiff,  and  in  the 
|esent  case  the  plaintiff  had  first  to  show 
Lt  the  land  he  claimed  was  comprised  in 
pottah.       The  Judge  goes   on  to   say  : 
^Vhen  I  turn  to  the  valuable  evidence  of 
le  thakbust  map,  I  am  again  at  a  loss,  for 
ihe   local    examination    by    the    deputed 
.meen  results  in  the  land  being  mapped 
lut    apparently    not    in    agreement    with 
the  thakbust  map  ;  the  Ameen  apparently 
Lhinking  that  the  features  of  the  land,  when 
the  thakbust  map  was  made,  were  such  as 
Lo    render    certain    points    of    somewhat 
^doubtful  exactness.     However,  both  from 
,be  oral  evidence  and  from  the  thakbust 
tap's  details,  it  would  appear  to  me  that 
there  is  ground  for  fixing  the  joining  point 
»f   the   three    villages    at   the   north-west 
corner  of  Goriboollah's  land,  rather   than 
Fwhere   the  Ameen,   by  his   measurements 
[jfrom  '  bearings,'  has  brought   it,    which    is 
ipart from  Goriboollah's  land ; "  and  he  then 
|ys  :     '*  Taking   this  north-west  corner  of 
[Joriboollah's  land  as  an  ascertained  point, 
ind  as  our  only  ascertained  point,  we  may 
[determine  with  fairness  and  with  a  saving 
)i  unnecessary  expense  or  of  fresh  ground 
Ifor  dispute  that  a  line  be  drawn  westward 
ffrom  the  north-west  corner  of  Goriboollah's 
[land  to  a  point  on  the  western  boundary  of 
'the  land  in  dispute    which  is  equidistant 
jbetween  the  northern  and  southern  bound- 
jaries  of  the  land  in  dispute,  and  that  the 
land   lying  to   the  north   of  that  line  be 
assigned  to  the  plaintifTs,    and  the  land  to 
the  south  of  that  line,  to  the  defendants."  So 
tat  he  arrives  at  some  sort  of  guess  on  what 
ic  decision  ought  to  be.    Having  done  that 
\t  says  :     **  I  cannot  say  that  the  defendant's 
joansel  appear  to  have  much  to  say  against 
;"  and  then  proceeds:  **  I  do  not  presume 
to  say  that  this  fiTiding  is  quite  correct ;  but 
I'taking  the   detail   given   in    the   thakbust 
map  with  oral  evidence  adduced  and  with 


•*  the  relative  positions  of  Goriboollah's  land 
"and  'Alum's  land,'  1  do  not  find  that  I 
"  can  agree  with  the  Ameen's  position  of  the 
"joining  points  of  the  three  villages,  and  not 
"  accepting  that  which  has  been  accepted  by 
"  the  lower  Court,  I  think  that  the  conclusion 
'*  which  I  have  arrived  at  is  as  fair  a  one  to 
"both  parties  as  could  be  arrived  at  under 
"the  circumstances."  The  Judge  puts 
himself  in  the  position  of  an  arbitrator  and 
not  of  a  Judge  of  appeal.  Pie  had  to  deal 
with  the  decision  of  a  properly-constituted 
Court,, and  it  was  his  duty  either  to  affirm 
or  set  aside  that  decision.  If  the  decision  is 
not  shown  to  be  erroneous,  he  ought  to  affirm 
it.  The  case  must  accordingly  go  back  to 
the  Lower  Appellate  Court  for  the  purpose  of 
a  fresh  decision.  The  costs  of  this  appeal 
will  abide  the  result. 


The  icth  December  1875. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  E.  G.  Birch, 

Judges, 

Certificate  of  Estate— Joint  Family. 

Case  No.  257  of  1S75. 

• 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Sarun,  dated  the  26th 
January  iS^j, 

Ram  Golam  Sahoo  (Petitioner),  Appellant, 

versus 

Jankee  Pershad  Sahoo  and  others 
(Opposite  Party),  Respondents, 

Baboo  Mohesh  Chunder  Chovodhry 
for  Appellant. 

Mr,    C.    Gregory  and  Moonshee  Mahomed 
Fusu/ioT  Respondents. 


Where  a  certificate  of  administration  was  granted  to 
certain  applicants  who  asked  it  with  reference  to  a 
particular  debt,  putting  in  a  bond  of  the  judgment- 
debtor,  and  showing  that  they  were  joint  in  cbtate  with 
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the  deceased,  the  certificate  was  held  to  have  been 
ri^rhtly  granted,  and  to  have  been  properly  refused  to 
another  member  of  the  family  who  had  separated  from 
the  deceased. 

Kempi  J, — In  this  case  we  arrive  at  the 
same  conclusion  as  the  Judge  has  done,  but 
we  do  not  accept  the  reasons  given  by  him 
for  his  decision,  and  we  trust  that  he  does 
not  mean  to  give  effect  to  the  intention 
expressed  in  his  decision,  viz.^  '*  to  grant 
to  each  of  a  number  of  rival  claimants  a 
certificate  to  collect  particular  debts  due  to 
one  and  the  same  estate."  In  this  case, 
Ram  Golam  Sahoo,  the  appellant  before  us, 
applied  for  a  certificate  to  be  granted  to 
him  alone,  setting  forth  that  he  was  the  heir 
of  Imrit  Lall.  On  the  other  side,  Jankee 
Pershad  Sahoo  and  Mungul  Pershad  Sahoo 
applied  for  a  certificate,  stating  that,  under 
an  ekrarnama,  dated  the  26th  August  1868, 
Ram  Golam's  father  was  separated  from  the 
other  members  of  the  family,  and  that  Imrit 
and  the  sons  of  Kunhya,  the  respondents 
before  us,  remained  joint  in  estate ;  that,  at 
the  time  of  the  death  of  Imrit  Lall,  a  sum 
of  Rs.  525  was  due  to  him  under  a  bond 
executed  by  Oodit  Lall  and  Aumool  Lall, 
the  date  of  that  bond  being  the  2  5lh  of 
November  1870;  that  they  applied  for  a 
certificate  to  enable  them  to  collect  this  debt, 
and  filed  the  bond.  The  order  of  the 
Judge  was  that  a  certificate  was  to  be 
granted  to  them  to  enable  them  to  collect  the 
debt  mentioned  in  the  petition,  namely,  \he 
debt  due  by  Oodit  Lall  and  Aumool  Lall, 
and  that  the  certificate  was  to  be  confined 
to  that  particular  debt.  They  also  supported 
their  application  by  filing  the  ekrarnama 
alluded  to  above,  a  deed-of-gift  from  Imrit 
Lall  to  the  sons  of  Kunhya,  a  mutation- 
proceeding  under  that  heba,  and  many  other 
documents.  The  appellant  before  us,  after 
applying  for  a  certificate  for  himself  alone, 
subsequently  put  in  an  objection  to  the 
opposite  party  obtaining  a  certificate,  on  the 
ground  that,  although  he  admits  that  he  was 
separate  from  Imrit  Lall  in  estate,  he  also 
alleges  that  the  other  applicants  for  certi- 
ficates were  also  separate,  and  not  joint,  and 
therefore,  that  he,  Ram  Golam,  being  as 
near  relation  to  the  deceased,  Imrit  Lall,  as 
the  opposite  party,  there  was  no  reason 
why  he  should  not  be  allowed  to  have  a 
certificate  as  well  as  the  parties  to  whom 
a  certificate  has  been  granted  by  the  Judge. 
The  Judge,  we  think,  has  very  properly 
refused  to  grant  a  certificate  to  Ram  Golam. 
As  shown  above,  it  is  clear  that  Ram  Golam 
admitted  that  he  was  separate  from  Imrit 


Lall,  and  the  hebanama  filed  by  the  op} 
party  recites  that  Imrit  Lall  had  sepai 
from  Ram  Golam,  and  that  he  was  joint 
estate  with  the  sons  of  Kojibya,  who 
the  parties  to  whom  the  certificate  has 
granted.  Therefore,  looking  to  the  fact 
they  asked  for  a  certificate  to  collect 
particular  debt,  that  they  put  in  the 
of  the  judgment-debtor,  and  that  they 
joint  in  estate  with  Imrit  Lall,  we  thi 
that  the  Judge  was  right  in  granting* 
certificate  to  them,  and  in  refusing  to  gi 
a  certificate  to  the  appellant.  Ram  Gols 
who  can  establish  his  title,  if  he  has  anj, 
a  regular  suit. 

The  appeal  is  dismissed  with  costs. 


The  loih  December  1875. 

Presenl : 

The  Hon'ble  Louis  S.  Jackson  and  W.  F» 
McDonell,  Judges, 

Marriage  Contract— Consideration — Pobiic 

Policy. 

Case  No.  263  of  1875. 

Special  Appeal  from  a   decision  passed 
the  Subordinate  Judge  of  Hooghly,  dai 
the  jM   October   1814,  affirming  a  dtcix 
of  the  Moonsiff  of  Serampore,  dated 
Sth  June  1874, 

Ranee  Lallun  Monee  Dossee  and  another 
(two  of  the  Defendants),  Appellants^ 

versus 


Nobin  Mohun  Singh  (Plaintiff),  Respondent* 


Baboos  Hem  Chunder  Banerjee,  Bhowam 
Churn  Dutt^  and  Mohinee  Mohun  Id 
for  Appellants. 


s 


Baboos  Unnoda  Pershad  Banerjee,  Mohat^ 
Chunder  Chowdhry,  Rash  Beharee  Ghosei^ 
and  Aubinash  Chunder  Banerjee  folS 
Respondent. 

Where  a  Hindoo,  contracting  a  second  marria?e«. 
acrrced  to  confer,  on  the  party  whose  sister  was  to  lie 
his  second  wife,  a  talook  which  was  to  be  carved  outitf 
his  estate,  and,  until  it  was  carved  out,  to  make  a  yearif 
payment  of  a  fixed  sum  :  ' 

Held  that  the  undertaking  was  for  ample  considefi^j 
ation,  and  was  not  opposed  to  public  policy. 


Jackson,  J, — We  have  no  doubt  that  the 
judgment  of  the  Court  below  is  substantiallf 
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i^rrect  in  this  case.  It  appears  to  us  that 
his  document,  on  which  the  plaintiff's  case 
fests,  having  been  executed  roore  than  fifiy 
ears  ago,  it  is  a  great  deal  too  late  now  to 
ttquire  whether  there  was  consideration  for 
be  d^^,  and  even  if  there  was  any,  whether 
be  sigreement  is  not  contrary  to  public 
lolicy.  But  it  appears  to  us  that,  even  if 
tjere  were  any  necessity  for  entering  into 
bat  enquiry,  there  is  ample  consideration, 
ad  we  are  far  from  thinking  that  there  is 
Ajthing  opposed  to  public  policy  in  the 
mdertaking  which  Hurish  Chunder  Roy 
ixecuted.  From  the  language  of  the  neum 
atro,  we  have  no  doubt  that  the  marriage 
Pith  which  this  agreement  is  connected  was 
hen  quite  recent,  otherwise  he  would  not 
lave  set  out  the  cause  which  induced  him  to 
X>ntract    the  second  marriage.      He  says  : 

*  Inasmuch  as  there  is  no  probability  of  my 
'having  any  issue  by  my  senior  wife,  ihere- 

*  fore  1  marry  your  younger  sister ;"  and 
hen  be  says :     '*  In  consideration  of  your 

*  high  social  position  and  the  usage  of  our 
'family  in  such  circumstances,  1  agree  to 
'  confer  upon  you  a  talook  which  is  to  be 
''  carved  out  of  my  estate,  and  of  which  you 
*are  lo  have  full  enjoyment  with  liberty  to 

*  alienate,  and  of  which  the  profits  will  be 

*  enjoyed  by  you  after  payment  of  the  rent 
'  reserved,  and,  until  such  talook  is  not 
^carved  out,  I  will  pay  you  yearly  the  sum 
^of  Sa.  Rs.  480."  There  is  evidence  to 
Ihow  that,  during  the  last  fifty  years,  the 
plaintifif  and  those  he  represents  have  enjoyed 
tnd  have  received  the  moneys  stipulated  for 
onder  this  agreement.  Under  these  circum- 
stances, it  appears  to  us  that  the  plaintiff 
vas  fully  entitled  to  insist  upon  and  ask  for 
ftie  aid  of  the  Court  in  recovering  what  was 
due  thereunder.  It  has  been  suggested  that 
&ere  was  something:  here  in  the  nature  of  a 
perpetual  covenant.  We  think  that  the 
plaintiff  here  is  just  in  the  same  condition 
M  if  the  putni  contemplated  had  been 
fM:tually  created,  and  he  had  attempted  to 
Undo  that  which  had  been  done.  This,  no 
doubt,  was  not  actually  carried  out,  but  the 
t&oney  allowance  so  stipulated  for  has  con- 
tinaed  to  be  paid,  and  has  been  recovered 
under  decrees  of  Court  from  that  time  until 
now.  It  appears  to  us  that  the  defendants 
we  not  at  liberty  under  the  circumstances, 
tnd  at  this  late  period,  to  attack  the  origin  of 
the  contract  and  ask  the  Court  to  allow  them 
to  repudiate  it.  The  special  appeal  will  be 
dismissed  with  cost^» 
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The  loth  December  1875. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  E.  G.  Birch, 

Judges, 

Act  VIII.  of  Z859,  s.  243— Manas^er. 

Case  No.  213  of  1875. 

Miscellaneous  Appeal  from  an  order  passed 
by  (he  Judge  of  Tirhoot,  dated  the  5M 
June  187  s* 

Baboo  Doorga  Dutt  Singh 
(Judgmenu-debtor),  Appeltant, 

versus 

Baboo  Bunwaree  Lall  Sahoo  (Decree-holder), 

Respondent. 

Mr.  Branson  and  Baboo  Aubinash  Chunder 
Banerjee  for  Appellant. 

Mr.  M.  L,  Sandel  and  Baboo  Mohesh 
Chunder  Chowdhry  for  Respondent. 

Where  a  Jud^e,  on  the  death  of  a  manag^er  appoint* 
ed  under  Act  VIII.  of  1859,  s.  243,  reviewed  the  proj^ress 
made,  and  finding^  that,  under  such  management,  the 
decree  was  not  likely  to  be  satisfied  for  a  very  long^  time, 
directed  execution  to  proceed  ag^atnstthe  estate,  HELD 
that  his  discretion  had  been  properly  exercised. 

Kempy  J. — We  think  this  appeal  must  be 
dismissed.  The  Judge,  in  the  exercise  of 
the  discretion  vested  in  him  under  section 
243  of  Act  VIII.  of  1859,  ^^  thought 
proper,  on  the  death  of  a  manager  appointed 
under  that  section,  to  decline  appointing 
another  manager,  on  the  gfound  that,  on  a 
review  of  the  results  of  the  management 
under  the  former  manager,  he  found  that 
that  management  had  not  worked  satisfac- 
torily. He,  therefore,  directed  execution  to 
proceed  against  the  property. 

On  appeal,  the  ground  taken  is  that  the 
Judge  ought  not  to  have  set  aside  the  arrange- 
ment made  by  his  order  of  the  9th  March 
1874  under  the  special  circumstances  of  the 
case.  The  decree  was  originally  for  a  very 
large  sum  of  money,  namely,  Rs.  3,8o,ppo  ; 
and  it  appears  that  Rs.  3,36,183-6-6  have 
been  satisfied,  and  there  remains  a  debt  of 
upwards  of  Rs.  43iOOO. 

It  appears  that,  after  the  appointment  of 
the  surburakar,  who,  we  may  observe, 
was  appointed  by  the  same  Judge  who  now 
thinks  it  right  not  to  appoint  a  new  manager 
on  the  death  of  the  former  one,  the  decree- 
holder  complained  that,  looking  to  the  collec- 
tions made  in  the  13  months  after  the 
appointment  of  the  surburakar,  a  sum  of 
Rs.  6,449-8  only  had  been  realized,  and 
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after  deducting  certain  expenses  and  interest 
on  the  amount  due,  there  were  only 
Rs.  3.731-5-3  available  at  the  end  of  that 
period  towards  the  payment  of  the  principal 
due  under  the  decree  ;  and  that  it  was 
not  likely  that,  under  such  management,  the 
decree  could  be  satisfied  for  a  very  long 
time.  He,  therefore,  asked  for  the  removal 
of  the  surburakar.  There  were  also  com- 
plaints on  the  part  of  the  manager  that 
the  judgment-debtor  interfered  with  the 
management,  and  also  neglected  to  produce 
the  jummabundee  papers  and  other  necessary 
information  to  enable  him  to  collect  the 
rents.  Upon  this,  the  Judge  ordered  that 
the  whole  thing  should  be  reviewed   on  the 

31st  of  May  1875  >  ^<^^'  o^  ^^^  5^^  ^^  June, 
after  considering  the  progress  made  by  the 
past  management  in  satisfaction  of  the 
decree,  he  came  to  the  conclusion  that  it 
would  not  be  advisable  to  continue  that 
management ;  and  we  do  not  think  that,  in 
the  exercise  of  the  discretion  vested  in  him 
under  section  243,  the  Judge  has  acted 
improperly  in  passing  his  order  of  the  5th  of 
June. 
The  appeal  must  be  dismissed  with  costs. 


The  loth  December  1875. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  E.  G.  Birch, 

yudges, 

Ezecotion-sale— Postponement 

Cases  Nos.  265,  266,  and  267  of  1875. 

Miscellaneous  Appeals  from  an  order  passed 
by  the  Subordinate  judge  of  Gya^  dated 
the  24th  July  iSjS' 

Noorul  Hossein  and  others 
(Judgment-debtors),  Appellants, 

versus 

Mnsst.  Omatool  Fatima  and  others 
(Decree-holders),  Respondents. 

Mr*  M.  Z.  Sandel  and  Moonshee  Serajul 
Islam  for  Appellants. 

Baboo  Boodh  Sen  Singh  and  Moonshee 
Mahomed  Fusu/ioi  Respondents. 

Where  an  cxccution-sale,  after  proclamation  made 
was  postponed  for  a  month  at  the  instance  of  the  iudjr' 
ment-dcbtor  who  agrrccd  not  to  object  to  the  sale 
(should  It  eventually  be  necessary)  on  the  jrround  of 
irregrularity  on  this  pomt,  held  that  he  was  bound  bv 
his  ag^reement.  ^ 

Kemp,  y, — Ths  decision  of  this  case  will 
govern  appeals  Nos,  266  and  267  of  1875,  the 


judgment-debtor  being  the  appellant   11 
three  cases.     It  appears  that  ihe  judg^i 
debtor  made   an  application  in  the 
below  to  stay  the  sale  of  his  property 
enable  him  to  satisfy  the  decree,  atnoj 
ing    to    Rs.     29,676-7-7,     which    was 
sum    due   to  the  judgment-creditors, 
judgment-debtor   satisfied   the   Subordii 
Judge  that  he  was  taking  steps  to  sell! 
property  to  enable  him  to  satisfy  this  dei 
and  certain  registered  deeds  were  showi 
the  Subordinate  Judge  which  satisfied 
that  the  judgment-debtor  was  using  his 
endeavours  to  pay  of!  the  decree.      In 
petition  of  the  judgment-debtor,  he  adi 
that  the  decree-holders  had  issued  the  ui 
proclamation,  and  he  says  that  he  will 
object  on  any  account  to  the  sale  taking  pi 
by  reason  of  any  irregularity  on  this  p< 
if  a  month's  time  be  given  him.     On 
understanding,  one  month's  time  was  grani 
and  it  is  recorded  that  the  judgment-cred| 
consented  to  the  postponement  of  ihe  salt 
condition  that  the  sale  should  take  plac< 
the  1 5th  of  April,  unless  the  judgment-del 
satisfied  the  decree.     The  decree  was 
satisfied,  and  the  sale  accordingly  took  ph 
Now   the    judgment-debtor    comes    up 
appeal  and  urges  that  he  is  not  bound  bj 
conditions  of  that  petition,  and  that  the  C( 
below  ought  to  have  taken  up  the  case  on 
evidence  adduced  by  the  judgment-deb| 
and   found  whether  any  substantial  irr< 
larities  in  the  conduct  of  the  sale  had  tal 
place  so  as  to  cause  substantial  injury  to 
judgment-debtor.      Two    cases   have    b< 
quoted  by  the  pleader  for  the  special  ap] 
lant,  in  Volume  VI.,  Weekly  Reporter, 
cellaneous,  Rulings,  p.  84,  and  in  Voli 
III.,  p.  II.     The  case  in  Volume  VI.  refl 
to  a  sale  which  had  been  postponed  for  a 
tain  time  to  a  certain  date,  and  where  the 
did  not  take  place  on  that  date,  but  on  a  sul 
quent  day,  and  in  that  case  the  Court  held 
a  fresh  proclamation  and  fresh  notice  oug] 
have   been   issued.     In   the  other  case 
Volume  III.,  it  was  held  that  when  a  saK 
execution  of  decree  is  postponed  indefiniti 
the   issue   of   a   fresh    proclamation    unl 
section  249,  Act  VIII,  of  1859,  giving  nol 
of  the  time  and  place  of  sale  is  necessj 
In  this  case  the  sale  was  not  postponed  ini 
finitely :  it  was  postponed  for  one  monthj 
the  instance  of  the  judgment-debtor  uni 
certain  conditions,  and  it  took  place  on 
date  to  which  it  had  been  postponed, 
cases  quoted,  therefore/  do  not  apply, 
these  appeals  must  be  dismissed  with  cos^ 
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The  loth  December  1875. 

Present : 

"he  Hon'ble  Louis  S.  Jackson  and  W,  F. 
McDonell,  Judges, 

Appellate  Court— Evidence — Remands. 
Case;  Nos.  203  to  211  of  1875. 

iecial  Appeals  from  a  decision  passed  by 
\thc  Subordinate  Judge  of  Moorshedabady 
\daied  the  jM  December  18J4,  reversing  a 
\  decision  of  the  Moonsiff  of  Hurhurparah^ 
\dated  the  yth  September  18^4, 

Mr.  A.  Hills  (Plaintiff),  Appellant, 

versus 

Osman  Biswas  and  others  (Defendants), 

Respondents, 

Baboo  Kashee  Kant  Sen  for  Appellant. 

^aboo  Bhowanee  Churn  Dutt,  Junior^  for 

Respondents. 

■Where  an  Appellate  Court  Bnds  that  all  the  evidence 
lat  is  necessary  in  a  case  before  it  has  not  been  re- 
irdcd,  it  has  power  either  to  require  additional  evi- 
nce to  be  taken,  or  to  take  it  itself,  and  should  de- 
le the  appeal  itself,  and  not  remand  it  for  re-trial  by 
first  Court. 

Jackson,   ^.-^The   order  of  the  Subor- 

inate  Judge  in  all  these  cases  is  contrary 

law.     It  purports  to  be  a  remand  under 

xtion  351,  and  the  reason  alleged  is  that 

case  has  been  decided  without  evidence 

»ng  taken  on  questions  of  fact.     It  appears 

lat  judgment  had  been  given  for  the  plaiu' 

|ff  in  all  these  suits  by  the  Moonsiff.     On 

ipeal  the   Subordinate  Judge  says :    "  As 

the  case  has  been  decided  on  a  preliminary 

point  wiihout  evidence  being  taken  on  the 

questions  of  fact,  it  should  be  remanded  to 

the  first  Court  for  a  trial  on  the  merits." 

low,  it  may  be  that  all  the  evidence  that  is 

tcessary  may  not  have  been  recorded.    If 

»,  the   Appellate  Court  has  power   either 

require  additional  evidence  to  be  taken, 

n  take  it  itself.     It  is  necessary,  therefore, 

lat    the    Lower   Appellate    Court   should 

lecide  the  appeal  itself,  and  not  remand  it 

[or  re-trial  by  the  Moonsiff.     It  is  not  neces- 

iry  for  us  now  to  say  whether  the  judgment 

»f  the  Moonsiff    was   based    upon  what   is 

mfficient  and    conclusive   evidence  or  not. 

*hat  question  wilU  come  before  the  Court 

rben  the  Lower  Appellate  Court  shall  have 

iven  a  proper  judgment. 


The  13th  December  1875. 

Present : 

The  Hon'ble  A.  G.  Macpherson  and  G*  G. 
Morris,  Judges, 

Separate  Payment  of  Rent— Tenants  holding 

over. 

Case  No.  2307  of  1874. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Third  Subordinate  Judge 
of  Tipperah,  dated  the  loth  July  18^4, 
reversing  a  decision  of  the  Moonsiff  of 
Amaergaon,  dated  the  i^th  December 
1873, 

Mr.  J.  P.  Delauney  and  another  (Plaintiflfs), 

Appellants, 

versus 

Kofilooddeen  and  others  (Defendants), 
Respondents, 

Baboos  Nullit   Chunder   Sen   and   Bharui 
Chunder  Dutt  for  Appellants. 

Baboo  Sham  Lall  Mitter  for  Respondents. 

The  purchasers  of  a  zemindar's  risfht,  by  having 
their  shares  separately  recorded  in  the  Collector's 
office  under  Act  XI.  of  1S59,  do  not  acquire  any  vighi 
to  alter  the  position  of  tenants  as  regaras  the  noanner 
in  which  rent  is  to  be  paid  so  \9tig  as  the  latter  hold 
over  after  the  expiry  of  a  settlement. 

Macpherson,  J, — We  think  the  decision 
of  the  Lower  Appellate  Court  is  right. 

The  plaintiffs  sue  to  recover  an  eight  annas 
share  of  the  rents  of  certain  lands.  Their 
case  is  that  the  defendants  held  under  a 
temporary  settlement  for  thirty  years ;  that  the 
zemindar's  right  was  purchased  from  Govern- 
ment by  the  plaintiffs  and  one  Courjon 
jointly  ;  and  that  subsequently  an  eight  annas 
share  of  what  was  so  purchased  was,  under 
Act  XI.  of  1859,  separately  recorded  as 
belonging  to  the  plaintiffs.  The  plaint  states 
that  the  term  for  which  the  defendants  held 
the  tenure  having  expired,  they  are  no  longer 
entitled  to  hold  the  lands,  but  are  liable  to 
pay  the  rent  so  long  as  ihey  remain  in  pos- 
session ;  and  it  is  prayed  that  the  defendants 
may  be  ordered  to  pay  the  plaintiffs  an  eight 
annas  share  of  the  rent.  The  representative 
of  Courjon,  the  owner  of  the  other  eight 
annas  share,  is  made  a  defendant. 

The  suit  is  limited  to  the  share  claimed  by* 
the  plaintiffs.  There  is  no  suggestion  that 
the  (rent-paying)  defendants  have  ever  recog- 
nized the  separate  interest  of  the  plaintiffs 
or  of  ihe  owner  of  the  other  eight  annas 
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share.  The  rent  has  never  been  paid  save 
as  one  rent  for  the  whole  sixteen  annas  of  the 
tenure  ;  and  there  is  no  agreement,  express 
or  implied,  by  the  defendants  (the  rent-payers) 
to  pay  one-half  of  the  rent  to  the  plaintiffs, 
and  one-half  to  the  oiher  shareholder  in 
separate  payments.  We  do  not  see  how  the 
fact  of  the  plaintiffs  having  had  their  shares 
separately  recorded  in  the  Collector's  office 
under  Act'XI.  of  1859  gives  them  any  right 
to  alter  the  position  of  the  defendants  as 
regards  the  manner  in  which  they  are  to  pay 
the  rent.  So  long  as  they  hold  over  as 
alleged  in  the  plaint,  it  seems  to  us  the  rent 
is  payable  as  it  was  during  the  settlement 
for  thirty  years  which  is  mentioned  in  the 
plaint. 

'  We  agree  with  the  Subordinate  Judge  in 
thinking  that  the  Full  Bench,  in  the  case 
of  Doorga  Churn  Surma  (12  Bengal  Law 
Reports,  p.  289),*  did  not  decide  that  a  suit 
such  as  this  will  lie.  In  that  case  the  tenant 
has  made  separate  payments  of  rent  to  cer- 
tain gf  the  shareholders ;  and  that  makes  a 
most  important  difference  in  the  position  of 
the  parties. 

The  objection  was  taken  by  the  defendants 
(the  tenants)  in  their  written  statement,  and 
was  properly  entertained  by  the  Lower 
Appellate  Court. 

The  appeal  is  dismissed  with  costs.  And 
this  decision  governs  Special  Appeals  Nos. 
2308,  2837,  2844,  and  2873  of  1874. 


The  14th  December  1875. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  E.  G. 
Birch,  Judges. 

Thak  Maps— Evidence— Title. 
Case  No.  420  of  1875. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Mymensingh,  dated  the  gth 
December  18 J^,  affirming  a  decision  of  the 
First  Subordinate  Judge  of  that  District, 
dated  the  2jth  Mq/rch  iSy^, 

J.  G.  N.  Pogose  and  another  (Defendants), 

Appellants^ 

versus 

Mokoond  Ch under  Surma  Sircar  (Plaintiff), 

Respondent, 

Baboo  Kalee  Mohun  Doss  for  Appellants. 

*  ai  W.  R.,  p.  4<5-. 


Baboo  Sreenath  Doss  for  Respondent. 

Thakbust  maps,  where  they  are  evidence  of 
sion,  are  also  some  evidence  of  title,  althoagrh  doC 

elusive. 

Kemp,  J, — The  defendants  are  the  s 
appellants   in  this  case.     The  plaintiff 
for  declaration  of  title  and  possession 
wasilat  in  respect  of   8    annas    of  Motx 
Khaisar   appertaining    to    the   Ruction- 
chased  talook  72  on  the  towjee,  from.wi 
he   alleges   that  his  farmer  was   ousted 
Magh   1277.     The  said  farmer  having  di 
and  the  term  of  his  farm   having  expire 
the  suit  is  brought  by  the  plaintiff. 

The  defendants  plead  limitation ;  that 
•  land  in  suit  does  not  appertain  to  the  plalntiiT! 
talook  72,   but    to    their   zemindaree,    ai 
forms  part  of  their  shikmce  talook ;  that 
plaintiff  has  not  adduced  satisfactory  evideo 
of  his  possession ;  and  that  ihe  kaboole 
filed  by  him  are  fictitious. 

Both  Courts  have  found  for  the  plain 
The  decisions  are  elaborate,  and  the  Jud 
after  reviewing  the  whole  of  the  eviden 
says  :  "  I  find  that  the  plaintiff  has 
"  lisfactorily  shown  that  he  has  been  in 
**  session  of  the  land  claimed  within  tw< 
^^  years,  and  that  he  has  established  cl 
'*  to  have  his  title  declared  and  poss 
"  given.**  The  Judge,  it  is  true,  says 
the  plaintiff  has  not  shown  his  original  tit 
inasmuch  as  he  has  not  filed  the  quinqu 
nial  papers,  but  he  has  shown  that,  atthe  ti 
of  the  thak,  which  took  place  many  j 
ago,  the  four  plots,  which  are  now  claim 
by  the  pldintiff  in  this  suit,  were  thakei 
as  appertaining  to  talook  jz,  with  the  co;*' 
nizance  and  consent  of  the  defendants.  iBi 
special  appeal  no  ground  is  raised  that  tiME 
finding  of  the  Subordinate  Judge  that  ibt 
land  claimed  was  thaked  as  appertaining  tn 
talook  72,  the  plaintiff's  property,  is  eti; 
roneous. 

Then  both  the  Courts  have  found  th.t  thd 
plaintiS  has  filed  kabooleuts  and  has  produce 
ed  witnesses  to  prove  his  possession.  In  b^ 
cial  appeal,  it  is  contended  that  this  is  nd 
enough,  that  the  plaintiff  ought  to  have  bee* 
put  to  the  proof  of  his  title,  and  that  th» 
thakbust  proceedings  are  no  evidence  d 
title. 

Now,  it  has  been  held  in  several  cascft 
which  are  quuted  by  the  Judge  that,  wheiA 
thakbust  proceedings,  conducted  in  th^ 
presence  of  both  parties,  declare  the  land  iilC 
dispute  to  be  included  in  the  zemindaree  of 
A,  and  B  seeks  to  include  them  in  his  ow» 
zemindaree,  B  must  prove  by  coutitcr- 
evidence  at  what  precise  time,  if  ever,  he,  or 
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If  one  ander  whom  he  claims,  was  in  pos- 
isSiOD.  Thakbust  maps  have  been  held  to 
b  evidence  of  possession,  although  not 
Dnclusive  as  to  title,  and  if  they  are 
Mence  of  possession,  they  are  also  some 
lidence  of  tiile.  The  Judge  has  held  that 
^  defendants  have  entirely  failed  to  prove 
leir  allegation  that  the  lands  which  are  now 
burned  ar^  within  their  zemindaree  and 
Ittkmee  talook.  We  therefore  dismiss  this 
ppeal  with  costs. 


The  Hih  December  1875. 

Prtient : 

the  Hon'ble  F.  B.  Kemp  and  £.  G.  Birch, 

Judges. 

Bait  by  Hindoo  Widow—Limitation -Act  XIV. 
of  1859,  8.  I.,  cL  13. 

Case  No.  53  of  1875. 

Special  Appeal  from  a  decision  passed  by 
ihe  Judge  of  Tipper ah^  dated  the  22nd 
September  iSy^f,  reversing  a  decision 
ef  the  Mooniiff  of  Panchpookhooriay 
dated  the  yth  March  1SJ4, 

Krishnadhun  Chowdhry  (Defendant), 
Appellant, 

versus 

Sreerautty  Hur  Coomary.  Chowdhrain 
(Plaintiff),  Respondent. 

Baboo  Mohiny  Mohun  Roy  for  Appellant. 
Baboo  Nullit  Chunder  Sen  for  Respondent. 

A  suit  by  a  Hindoo  widow  for  possession  of  a  share 
ia  certain  property  alleged  to  have  been  held  by  her 
hvsbaDd  in  joint  estate  with  his  brothers  was  considered 
to  be  barred  by  limitation,  because  plaintiff  was 
not  able  to  show  that  she  had,  at  any  time  within  twelve 
|tars  of  the  institution  of  the  suit,  been  in  the  enjoy- 
Best  of  her  share  of  the  profits. 

Ktmp,  J, — Thb  defendant  is  special 
appellant  in  this  suit.  The  plaintiff,  a 
Hindoo  widow,  sues  for  possession  of  a  16 
guodas  share  in  certain  properly,  alleging 
that  her  husband,  Kalikrishna  Chowdhry, 
who  died  in  1248,  was  joint  in  estate  with 
kis  brothers,  and  that  she  was  dispossessed 
by  her  brothers-in-law  in  Magh  1274,  and 
^  brings  this  suit  in  1279 ;  therefore  the  suit 


is  brought  thirty-one  years  after  the  death  of 
her  husband,  and  five  years  after  the  alleged 
ouster. 

The  defendants  allege  that  the  suit  is 
barred ;  that  the  plaintiff  has  never  been  in 
possession  of  the  disputed  property  since 
her  husband's  death;  and  that  her  husband 
executed  a  will  bequeathing  all  his  property 
to  his  brothers. 

The  Moonsiff  has  found  that  the  onus 
was  on  the  plaintiff,  but  that  she  had  com- 
pletely failed  to  prove  enjoyment  of  any 
portion  of  the  profits  of  the  joint  estate,  and 
that  she  was  bound  to  do  that  under  the  13th 
clause  of  section  i  of  Act  XIV.  of  1859. 
The  words  used  are :  *'  The  plaintiff  has  com- 
pletely failed  to  prove  either  the  one  or  the 
other  of  the  facts  necessary  to  be  proved 
in  order  to  save  the  case  from  being  barred 
by  limitation.''  These  two  facts  being  that 
she  was  jointly  in  possession  of  the  disputed 
property  with  the  other  co-sharers  within 
twelve  years  of  the  suit,  or  that  within 
the  same  period  she  received  her  share  of 
the  profits  from  the  person  in  possession  or 
enjoyment  of  the  property.  He  therefore 
dismissed  the  plaintiff's  suit  without  going 
into  the  question  of  law. 

The  Judge  also,  without  going  into  the 
question  of  law,  and  throwing  the  onus,  as 
we  think,  upon  the  wrong  party,  namely,  the 
defendant,  admits  that  the  plaintiff  has  not 
been  able  to  show  that  she  has  received  any 
profits  of  the  estate,  but  he  asks  whether 
she  is  to  lose  her  inheritance  in  consequence 
of  this.  He  then  goes  into  a  long  state- 
ment as  to  the  unpleasant  position  of  a 
Hindoo  widow  at  her  husband's  death,  and 
finds  that,  although  the  plaintiff  lived  away 
from  her  husband's  house  in  the  house  of 
her  parents,  she  used  occasionally  to  visit 
the  house  of  her  husband's  brothers,  and 
that  she  received  food  from  them  during  her 
stay,  and  that,  therefore,  her  s.uit  is  not  barred 
by  limitation. 

We  think  this  decision  is  wrong  on  the 
Judge's  own  showing.  The  suif  is  brought 
many  years  after  the  husband's  death,  and 
five  years  after  the  admitted  ouster;  and 
according  to  the  Judge's  own  finding,  the 
plaintiff  has  not  been  able  to  show  that  she 
was,  at  any  time  within  twelve  years  of  the 
institution  of  the  suit,  in  the  enjoyment  of 
her  share  of  the  profits  by  receipt  of  the 
same  from  any  person  in  possession  or  enjoy- 
ment of  the  joint  estate. 

We  therefore  reverse  the  decision  of  the 
Judge,  and  restore  that  of  the  Moonsiff  with 
costs. 
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The  15th  December  1875. 

Present : 

The  Hon'ble  A.  G.  Macpherson  and  G.  G. 

Morris,  Judges, 

Special  Appeal— Remand— Issues. 

Case  No.  2437  of  1874. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Sylhet,  dated 
the  i6th  July  18J4,  affirming  a  decision 
of  the  Moonsiff  of  Nubeegunge,  dated 
the  4th  May  1874, 

Goluck  Chunder  Dutt  (Plaintiff),  Appellant, 

versus 

Anunt  Kishore  Gossain  and  others 
(Defendants),  Respondents. 

Baboo  Gopee  Nath  Mookerjee  for  Appellant. 

Baboo  Bharut  Chunder  Dutt  for 
Respondents. 

In  a  suit  to  recover  possession  of  an  interest  in  land, 
where  a  question  of  partition,  which  was  the  most 
important  issue  in  the  case,  had  been  taken  for  granted 
by  the  Lower  Appellate  Court,  the  High  Court  in  special 
appeal  remanded  the  case  for  re-trial  as  to  that  issue. 

Macphersofty  J, — The  question  here  is 
as  to  the  nature'  of  the  plaintiff's  interest  in 
certain  lands  which  admittedly  belonged 
at  one  time  to  two  brothers,  Joy  Krishna 
Deb  and  Raj  Krishna  Deb. 

The  plaintiff  claims  the  share  which 
belonged  to  Joy  Krishna  which,  he  says, 
is  an  undivided  8-anna  share  of  the  whole 
property. 

The  defendant,  Pubi  Dossee  (on  behalf  of 
the  minor  widow  of  her  son),  claims  the 
share  of  Raj  Krishna;  but  she  says  that  the 
shares  were  partitioned  many  years  ago, 
and  that  the  lands  now  held  by  her  separately 
were  allotted  (on  the  partition,  by  metes 
and  bounds)  to  the  defendant,  Anunt  Kishore 


Gossain,   who  sold   ihem   to   Rattun 
Dhur,  who  left  as  his  heiress  a  widow, 
who  is  a  minor,  and  who  is  represented 
this  suit  by  the  defendant,  Pabt  Dosse 
mother  of   Ruttun    Ram.     Anunt    Ki 
Gossain  got  the  share   of  Raj  Krishna 
gift  from  him,  and    then   sold   10    R 
Ram. 

The  point  in  dispute   is  whether,  d 
the   time  when  the  share  of  J  07    Kri 
was    held  by   his   widow,   Bhoobane 
and  the  share  of  Raj  Krishna  was  held 
his  donee,  Anunt  Kishore  Gossain,  a  pardi 
by  metes  and  bounds  took  place   bet 
Bhoobunessuree  and  Anunt  Kishore. 

The  Lower    Appellate    Court   says  tU 
there  was  a  partition  ;  but  the  Court  app 
to  have  rather    taken    it   for    granted 
such  was  the  case,  and  really   disposed 
the  suit  on  certain  other  issues  as  to 
position  and  acts  of  the  defendant.  Pro 
Chunder.     These  questions   as   to  Pro 
Chunder  are  of  much  less  importance  ti 
the   issue  as  to  partition  or   ^o   partiti 
and  this   last  issue  has  not  been   pro 
tried. 

The  case  is  remanded  for  re-trial  as  to 
matter. 

The  first  issue  to  be  tried  is  whether 
whole  or  any  of  the  lands  for  the  undivii 
share  of  which  the  plaintiff  now  sues 
partitioned  by   Bhoobunessuree  and  An 
Kishore  Gossain  by  metes  and  bounds. 

The  Court  must  find  distinctly  whe 
a  partition  is  proved,  and  its  character, 
how  far  effect  %vas  given  to  it  by  posse 
of  the  lands  after  partition. 

If  the  Court  is  of  opinion  that  there 
a  partition,  then  there  is  a  further  questia 
to  be  considered,  namely,  whether  the  p 
tion  having  been  made  by  Bhoobunessu 
she  being  the  heiress  of  her  deceased  hush 
it  was  binding  on  the  reversioner.  TiMJR 
question  has  been  raised,  and  the  plaintir 
is  entitled  to  a  decision  on  it.  We  do  no^ 
however,  say  that  the  partition  is  necessarily 
not  binding  simply  because  made  by  ihfr 
widow  of  Raj  Krishna. 

If  the  Court  is  of  opinion  that  the  parli- 
lion  was  made,  and  is  binding  on  the  rever- 
sioner, then  the  plaintiff's  suit  will  be, 
dismissed. 

If,  on  the  other  hand,  no  partition  wtf 
made  by  metes  and  bounds,  or  if  the  parti- 
tion is  not  valid  as  against  the  reversioner,, 
then  the  plaintiff  will  be  entitled  to  Ji 
declaration  of  his  right  to  the  undivided 
share  claimed. 

Costs  will  follow  the  result. 
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The  15th  December  1875. 

Present : 

^    The  Hon'ble  A.  G.  Macpherson  and 
G.  G.  Morris,  Judges. 

lorisdiction — ^Value  of  Stamp— Value  of  Suit 

Case  No.  2155  of  1874. 

^^cial  Appeal  from  a  decision  passed  by 
ike  Judge  of  Tipperah,  dated  the  ijih 
June  iSyjf^  reversing  a  decision  of  the 
Moonsiff  of  Nasirnuggur,  dated  the  21st 
June  J 873. 

Chunder  Nath  Bhuttacharjee  (Plaintif!), 

Appellant^ 

versus 

trindabun  Shaba  and*  others  (Defendants), 

Respondents. 

taboos  Unnoda  Per  shad  Banerjee  and  Kalee 
Mohun  Dass  for  Appellant. 

Baboos  Sreenaih  Dass,  Mohinee  Mohun 
Roy  and  Bharut  Chunder  Dutt  for  Res- 
pondents. 

Whether  a  MoonsiS  has  jurisdiction  or  not  in  a  suit 
iepends  not  on  the  value  of  the  stamp  according  to 
Khe  Rules  of  the  Court  Fees  Act,  but  upon  the  amount 
Off  value  of  the  subject-matter  of  dispute,  i.e,,  the  actual 
market-value  of  what  the  plaintiff  is  suing  for. 

Macpherson^  J. — We  set  aside  the  deci- 
iion  of  the  Judge  and  remand  the  case  to 
bim  for  re- trial. 

The  Judge  has  held  that  the  Moonsiff 
had  no  jurisdiction ;  but,  in  so  doing,  he  has 
applied  an  entirely  wrong  principle.  The 
question  of  whether  the  Moonsiff's  Court 
had  jurisdiction  or  not  depends  not  upon 
the  value  of  the  stamp  according  to  the 
Rales  of  the  Court  Fees  Act,  but  upon  the 
amount  or.  value  oj  the  subject-maiter  of 
dispute,  f  .^.,  the  actual  market-value  of  what 
the  plaintiff  is  suing  for. 

That  was  decided  by  a  Division  Bench 

of  this  Court    in   a    case  reported    in    20 

Weekly  Reporter,  p.  33,  and  the  decision 

is,  no  doubt,  correct.     That  being  s*o,  the 

qaestion  of  jurisdiction  has  been  disposed 

of  by  the  lower  Courts  on  a  wholly  wrong 

principle;   and    the   matter  must  go   back 

accordingly.     Of  course,  if  the  Judge  finds 

on  the  evidence,  that  the  amount  or  value 

of  the  subject' matter  of  dispute  in  this  suit 

is  greater  than  the  amount  up  to  which  the 

MooQsiS  has  jurisdiction,  the  suit  must  be 

1    dismissed  on  that  ground.    But  if  he  finds 

1  that  the  value  is  within  the  jurisdiction  of 


the  Moonsiff,  he  must  dispose  of  the  case  on 
its  merits. 

Nothing  has  been  shown  to  us  to  enable 
us  to  form  any  opinion  as  to  the  actual 
market-value  of  what  the  plaintiff  sues 
for. 

Costs  will  abide  the  result. 


The  17th  December  1875. 
Present : 

The  Hon'ble  F.  B.  Kemp  and  E.  G.  Birch, 

Judges. 

Suit  by  one  of  several  Mortgareea— Undefined 
Land— Impracticable  Decree. 

Case  No.  2744  of  1874. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Shahabad,  dated  the  jth 
A  ugust  i8*j^^  affirming  a  decision  of  the 
First  Moomiff  of  Arrahy  dated  the  2nd 
March  18^4. 

Mahomed  Ismail  and  another  (Defendants), 

Appellants^ 

versus 

Lalla  Dhundur  Kishore  Narain  and  another 
(Plaintiffs),  Respondents. 

Moonshee  Mahomed  Fusuf  for  Appellants. 

Baboo  Anund  Gopal  Paleet  for 
Respondents. 

A  mortgagfee  cannot  maintain  a  suit  for  khas  posses- 
sion of  an  undefined  area  of  the  mortgraged  land  with- 
out making  his  fellow-mortg[agees  parties  to  the  suit. 

A  suit  to  recover  land  without  defining  boundaries 
cannot  be  maintained,  because,  if  decreed,  the  decree 
could  not  be  executed. 

Kempy  J. — The  defendants  are  special 
appellants.  The  suit  was  for  possession  of 
a  very  small  area  of  land  described  as  khast 
lands  comprised  within  a  holding  of  23 
beeghas  under  a  zur-i-peshgee. 

The  defendant  alleged  that  the  land  in 
suit  is  not  comprised  in  the  zur-i-peshgee 
lands  but  is  distinct,  and  forms  portion  of  the 
Thika  of  Sheoburt  Lall  and  others. 

The  Moonsiff  found  for  the  plaintiff,  and 
directed  that  he  be  put  in  possession  of  the 
land,  the  subject  of  the  suit. 

On  appeal  the  Zillah  Judge  has  confirmed 
this  decision.  He  sets  forth  the  grounds  of 
appeal  on  behalf  of  the  defendant,  and  then 
states  that  "  the  only  question  is  whether 
the  land  in  suit  is  the  mortgaged  land  or 
not,"  and  on  this  point  he  entirely  agreed 
with  the  Moonsiff  and  dismissed  the  appeal, 
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In  special  appeal,  it  is  contended  that  the 
decree  of  the  Court  below  is  incapable  of 
execution,  as  the  plaintiff  has  not  given  the 
boundaries  of  the  land  claimed  by  him  over 
which  he  asks  for  khas  possession ;  and  fur- 
ther that  the  plaintiff  is  only  a  4-anna  sharer 
in  the  mortgage,  and  has,  therefore,  no  right 
to  maintain  a  suit  for  khas  possession  of  an 
undefined  area  of  land  within  another  area, 
the  other  mortgagees  not  having  joined  in  the 

Isuit.  These  were  the  points  argued  before 
us,  and  we  are  of  opinion  that  the  plaintiff's 
suit  in  its  present  form  ought  to  have  been 
dismissed.  The  other  mortgagees  represent- 
ing a  12-anna  interest  have  not  joined  in 
the  suit,  and  have  not,  as  far  as*  we  can 
ascertain,  been  made  parties  thereto.  Fur- 
ther it  is  impracticable  to  execute  the  decree 
which  the  Courts  below  have  passed;  no 
boundaries  were  given  of  the  land  claimed 
by  plaintiff,  which,  as  already  stated,  is  a  small 
I  area  within  another  area.  The  plaintiff  must 
'  bring  his  suit  in  a  proper  form,  making  the 
co-mortgagees  parties,  and  defining  the  lands 
claimed^  so  that,  in  case  of  his  obtaining  a 
decree^  it  can  be  executed. 

VThe  special*  appeal" Is  decreed,  and  the 
plaintiff's  suit  is  dismissed  with  costs  in  all 
the  Courts. 


The  2ist  December  1875. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  E.  G.  Birch, 

Judges, 

Pleading  one's  own  Fraud. 

Case  No.  103  of  1875. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  KajshahyCy  dated  the  22nd 
September  1^74,  reversing  a  decision  of 
the  Moonsiff  of  NattorCy  dated  the  3rd 
December  1873, 

Ashruf  Sirdar  (Defendant),  Appellant^ 

versus 

Ranee  Bhubo  Soonduree  (Plaintiff), 
Respondent, 

Moonshet  Serajul  Islam  for  Appellant. 

Baboo  Bhugobutty  Churn  Ghose 
for  Respondent. 

Where  a  person  who  has  executed  a  document  {e.t^.j 
a  kahooleut)  for  his  own  advantage  under  false  pretences 
\s  sued  upon  it,  he  is  not  precluded  from  showing  the 
real  nature  of  the  transaction. 

Kemp,  y, — The  defendant  Ashruf  Sirdar 
is  the  appellant  in  this  case.    The  suit  was 


brought   by    Ranee    Bhubo    Soonduree 
arrears  of  rent  on  a  kabooleut.      The 
claimed  was  Rs.  315.     The  plaiDt 
that  a  ryotee  surasury  holding  is  rec 
in  the  name  of  the  defendant  at  an  an 
jumma  of  Rs.  140-10^  annas  on  accoixOt 
166  beeghas  6  biswas  and  12  chittadct 
land  in  Nij  Garfagram. 

The  defendant  states  that  he.has  no 
jumma;  that  he  has  no  lands  in  his 
sion;  that  the  plaintiff  has  not  pat  bii 
possession  of  any,  and  although  he  ad 
the  execution  of  the  kabooleut  filed  by 
plaintiff,  he  says  he  did  so  on  a  false 
mise  held  out  to  him  by  the  plaintiff, 
rather  the  plaintiff's  son,  Rajah   Proni< 
Nath  Roy ;  that  if  the  defendant  execo 
the  kabooleut  at  an  enhanced  rent  and  al 
ed  the  cbllection-papers  and  obtained  sixn 
kabooleuts  at  enhanced  rents  from  the 
tenants,  the  plaintiff  would  take   him, 
defendant,  into  her  employ,  and  would  m 
no  demand  on  him  for  rent  on  the  basis 
this  kabooleut. 

The  first  Court,  in  a  very  elaborate  d 
sion,  found  that  the  defendant  was  not 
possession  of  the  land  covered  by  the  ka 
lent;  that  the  plaintiff   put  the  defen 
into  possession  of  no  land  ;  that  the  defem 
is  not  liable  for  the  rent  claimed,  and 
the  kabooleut  in  question  was  obtained 
the  defendant  under  false  pretences ;  and 
immediately  after  its  execution,  the  defea( 
ant  has  been  applying  for  redress  a 
the  terms  stated  in  it  in  the  Criminal 
Civil  Courts. 

On  appeal  the  Judge  has  held  that  t' 
defendant  is  stopped  from  pleading  his  ow 
fraud ;  that  the  present  case  is  the  case  m 
a  man  who  knowingly  and  willingly  exe»j 
cuted  a  document  for  his  own  advantage^] 
and  that  he  cannot  allow  the  defendaa^j 
when  he  is  sued  upor^  this  document,  lir' 
plead  that  he  executed  it  under  false  pre-;, 
tences  for  the  purpose  of  his  bettering  Ut 
condition.  The  Judge  considered  that  tkt 
lower  Court  was  jalso  wrong  in  permitti 
the  defendant  to  set  up  any  plea  of  ad 
sion  that  he  executed  the  kabooleat  and 
a  false  representation,  and  he  reversed 
decision  of  the  Moonsiff. 

In  special  appeal  the  points  taken  are,  thKt 
when  the  Court  of  first  instance  found,  ai 
a  fact,  that  the  defendant  held  no  land  andcr 
the  plaintiff,  the  Judge  was  wrong  in  decree* 
ing  the  claim,  simply  on  the  basis  of  i 
kabooleut  for  which  tha'e  was  no  consider* 
ation,  inasmuch  as  the  plaintiff  had  not 
I  put  the  defendant  in  possession  of  any  lands. 
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rondlj,  that  the  Judge  has  erred  in  law 

holding  that  the  defendant  is  precluded 

>m  showing  the  real  nature  of  the  transac- 
m. 

We  think  that  the  defendant  is  not  pre- 
luded from  showing  the  real  nature  of  this 
insaction.  The  case  must,  therefore,  be 
[manded  for  the  Judge  to  find,  as  the  first 

mrt  has* found,  whether  the  defendant 
^Ids  any  lands  under  the  plaintiff  on  the 

iis  of  this  kubooleut,  and  whether  the 
[ainti£f  did  put  the  defendant  in  possession 

the  lands  covered  by  the  icubooleut  as  the 
^Qsideration  for  it.     Costs  will  follow  the 

>alt. 


The  I  St  December  1875. 

Present : 

le  Hon'ble  Louis  S.  Jackson  and  W.  F. 
McDonell,  Judges. 

of  Action— Misjoinder— Code  of   Civil 
Procednre,  &•  73. 

Case  No.  285  of  1874. 

Regular  Appeal  from  a  decision  passed  by 
the  yudge  of  Dacca,  dated  the  22nd 
August  iSj^. 

[ahomed   Mirza  and    another  (Plaintiffs), 

Appellants^ 

versus 

Rhajah  Abdool  Kureeni  and  another 
(Defendants),  Respondents, 

ibaos  Ashootosh  Dhur  and  Kale'e  Mohun 
Doss  and  Moonshee  Serajul  Islam  for 
Appellants. 

ihoo  Doorga  Mohun  Doss  for  Respondents. 

^  lo  a  suit  against  A  K  for  contribution  of  moneys  paid 
m  satisfaction  of  two  decrees  under  which  present 
pl^ntiffs  and  defendants  were  jointly  liable,  and  one  of 
which  decrees  was  founded  on  an  ekrar  executed  by  the 
■  fftrties  to  the  present  suit  and  by  one  F,  not  a  party, 
who  was  expressly  excluded  from  liability  in  the  decree 
last  mentioned,  the  Judge,  considerinjf  that  F  was  liable 
under  the  ekrar,  but  not  liable  under  the  bond  on  which 
the  other  decree  was  founded,  decided  that  there  were 
two  distinct  causes  of  action,  and  dismissed  the  suit : 

Held  that  the  cause  of  action  on  which  plaintiffs 
relied  was  simply  the  joint  liability  of  the  parties  under 
we  decree,  and  the  Judge  did  wrong  in  importing  a 
dtfterent  cause  of  action  ;  and  that,  if  F  was  to  be  brought 
in  as  a  party  to  the  suit,  it  could  only  be  done  on  the 
application  of  the  defendants  under  Act  VIII.  of  1S59, 
a.  73. 

Jackson,  7.— It    is    admitted'  that    the 
decree  made  by  the  Judge  in  this  suit  cannot 
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be  supported  in  the  form  in  which  it  stands. 
The  plaintiffs  brought  this  suit  against  Kha- 
jah  Abdool  Kureem,  who,  it  seems,  represents 
other  parties  than  himself,  to  recover  contri- 
bution of  moneys  paid  by  them  in  satisfaction 
of  two  decrees,  under  which  they  and  the 
defendant  were  jointly  liable.    It  appears 
that  one  of  these  two  decrees  was  founded 
upon  a  deed  called  an    ekrarnama,  which 
purported  to  have  been  executed  by  various 
persons,  all  represented,  as  we  understand,  by 
parties  now  before  the  Court,  and  also  by 
Fatima  Bibee,  who  was  by  marriage  a  member 
of  the  same  family.     The  suit  brought  upon 
this  instrument  proceeded  to  decree  against 
all  the  defendants  except  Fatima,  who  was 
expressly  exempted  from  liability,  and    it 
would  seem  that,  for  that  reason  in  the  pre- 
sent suit,  no  relief  was  sought  as  against 
Fatima.    These  matters  coming  to  the  notice 
of  the  Judge,   not  in  the  written  statement 
of  the  defendant  or  otherwise,  but  at  the  time 
of  argument  of  the  suit,  the  Judge  came  to 
the  conclusion  that  "the  parties  liable  to 
"  contribute     evidently    are    Asadooddeea 
"  Hyder,  Abdool  Kureem,  Syud  Mahomed, 
'' Azizoonnissa,  and  Fatima.''  In  making  this 
statement  the  Judge  appears  to  have  assumed 
the    liability    of    Fatima.      Now    it    must 
be  observed  that  the  plaintiff  had  not  made 
Fatima  a  defendant,  and  he  had  probably 
good  reason  for  abstaining  from  so  making 
her,   considering  what  had   already    taken 
place    in  the   previous   suit.    The    Judge, 
however,  considering  that  Fatima  was  one 
of  the  parties  liable  to  contribute  as  regards 
the  sum  due  under  the  ekrar,  but  that,  being 
no  party  to  the  bond  on  which  the  other  suit 
was  founded,  no  liability  attached  to  her  in 
respect  thereof,  held  that  there  had  been  two 
distinct  causes  of  action  against  the  parties, 
and  that  the  suit,  therefore,  could  not  proceed, 
and  ordered  that  the  suit  should  be  dismissed; 
but,  as  the   objection,  he  says,  "  was   only 
sprung  at  the  eleventh  hour, "  he  makes  no 
order  for  the  defendants'  costs.    Now,  it  is 
manifest  that  the  cause  of  action  on  which  the 
plaintiff  relied  is  one  which  was  very  simple 
and  capable  of  the  simplest  possible  proof, 
viz.,  the  joint  liability   of  different  parties 
under  the   decree  of  Court.    For  that  the 
Judge  has  chosen,  against  the  will  and  the 
prayer    of  the    plaintiff,    to    substitute     an 
entirely  different  cause  of  action,  viz,,  that 
arising  from  the  different  liabilities  of  the 
parties  under  the  instrument  called  ekrar. 
It  may  be  that  the  liability  of  Fatima  could 
be  made  out  in  a  suit  framed  for  that  purpose, 
and  it  may  be  that,  in  order  to  do  justice 
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between  all  the  parties,  it  would  be  right  to 
bring  in  Fatima  as  a  party  to  the  suit,  so  far, 
at  least,  as  theekrar  is  concerned ;  but,  under 
the  circumstances,  that  can  only  be  done  on 
the  application  of  the  defendants  who  wish 
to  be  relieved  of  a  portion  of  their  liability 
by  her  being  made  liable  to  make  her  a 
party  under  section  73  of  the  Civil  Procedure 
Code. 

The  judgment  of  the  Court  below  dismiss- 
ing the  suit  is  set  aside,  and  the  case  will  go 
back  to  the  District  Court.  That  Court  will 
be  instructed  to  receive  an  application  made 
by  the  defendants,  if  made  within  a  reason- 
able time,  say,  within  14  days  from  the 
receipt  of  the  record  in  the  Court  below, 
supported  by  proper  affidavits  to  the  effect 
that  she  subscribed  to  the  ekrar,  and  benefit- 
ed by  the  moneys  borrowed  thereunder ;  and 
if,  on  such  application,  the  Judge  think  fit  to 
make  Fatima  a  party  to  the  suit  as  regards 
the  larger  cause  of  action,  he  must  try  that 
separately,  and  also  try  separately  the  case 
arising  out  of  the  distinct  cause  of  action 
against  the  other  defendants  exclusively. 
The  defendants  in  their  application  must 
undertake  to  pay  the  costs  of  the  defendant 
Fatima  if  her  liability  is  not  made  out.  It 
would  be  open  to  the  parties  to  give  fresh 
evidence  as  to  the  liability  of  Fatima.  The 
costs  of  this  appeal  will  abide  the  result. 


The  8th  December  1875. 
Present : 

The  Hon'ble  Sir  Richard  Garth,  Kf., 
Chief  Justice,  and  the  Hon'ble  E.  G. 
Birch,  Judge, 

Act  VIII.  (B.  C.)  of  1869,  ss.  6  and  22-Right  of 
Occupancy— Rent-free  Holding. 

Case  No.  253  of  1S75. 

Special  Appeal  from   a  decision  passed  by 
'  the    Officiating    Judge    of  Sylhet,    dated 
the  4th  December  iSy^.,  reversing  a  deci- 
sion   of  the    Moonsiff   of    Lushkerpore, 
dated  the  nth  June  iSy^, 

Kalee  Krishna  Deb  (Plaintiff),  Appellant, 


versus 


Baboo  Bharut  Chunder  Duit 
for  Appellant. 

No  one  for  Respondent. 

A  party  who  has  been  in  the  occupancy  of  land 
out  paying  any  rent  is  not  entitled  to  the  protecHoo 
Act  VIII.  (B.C.)  of  1869,  s.  6  or  of  s.  2f,  even  00 
ground  of  a  right  to  bold  the  land  rent-free. 

Garth,  C.J.—We  think  that   the  Jud; 
has  made  a  mistake  here.     He  has  found 
a  fact  that  this  kubooleut,  which  was  g^rant 
by  the  plaintiff  to  the  person  under  whom 
defendant  derives  her  title,  is  a  valid  instm* 
ment.    That  being  so,  the  kubooleut  creat* 
ed  a  tenancy-at-will  of  this  homestead  laod 
at  a  rent  of  1  rupee  8  annas.     Now,  accord* 
ing  to  the  defendant's  own  story,  she  has 
not  paid  a  farthing  of  this  rent ;  and  althongk 
it  appears  from  the  evidence  that,  ins 
of  paying  rent,  her  husband  and  she  too, 
a  time,  perfornied   certain  services  for 
plaintiff,  she  has  now  held  the  land  for 
lime  past  without  paying  any  rent,  or  ren 
ing  any  equivalent  in  the  shape  of  those 
vices.     Moreover  she  denies  the  validitj 
the  kubooleut;  she  denies  being  a  tenant 
and   she  attempts  to  make  out    that    be 
father-in-law,  her  husband,  and  herself  ha 
been  holding,  and  have  a  right  to  hold, 
land  rent-free.     Under  these  circumstanccat 
the  Judge  has  decided  that  the  defendant* 
is  entitled  to  the  protection  of  section  6  ci  \ 
Act  VIII.  of  1869  of  the  Bengal  ConncU, 
Now  let  us  see  whether  that  is  so.     That 
section  provides  that  •'  every  ryot  who  s^^^ 
have  cultivated  or  held  land  for  a  period  of' 
twelve  years  shall  have  a  right  of  occupancy  j 
in  the  land  so  cultivated  or  held  by  him^j 
whether  it  be  held  under  a  potiah  or  not, 
so   long  as   he  pays  the  rent   payable    am 
account    of  the    same"     Now,     here    this 
defendant  has   never  paid   any   rent,  and, 
therefore,  is  not  entiiled  to  the  protection  of 
this   section,  or  of  section  22  to  which  thei 
Judge  has  alluded.  We  think,  therefore,  that  < 
the  Judge's  decision  must  be  reversed,  and ' 
the    judgment    of    the    Moonsiff    restored. 
The  appellant  will  have  the  costs  in   this 
Court,  but  each  party   will   bear  his   own 
costs  in  the  Lower  Appellate  Court. 


Shasbonee  Dassee  (Defendant),  Respondent, 
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The  loih  December  1875. 

Present : 

The  Hon'ble  F.  £.  Kemp  and  C.  Pontifex, 

yudges. 

Pre-emption^-Mokiirruree  Leases— Remand^ 

Jurisdiction. 

jCase  No.  234  of  1874. 

Regular  Appeal  from  a  decision  passed  by 
the  Additional  Judge  of  Tirhooty  dated 
the  2yth  June  18^4. 

Baboo  Ram  Golam  Singh  (Plaintiil), 

Appellant^ 

versus 

Nursing  Sahoy  and  others  (Defendants), 
Respondents. 

Baboo  Aubinash  Chunder  Banerjee  for 

Appellant. 

Moonshee  Mahomed  Vusu/iov  Respondents. 

tinder  the  Mahomedan  Law  the  right  of  pre-emption 
applies  to  sales  only,  and  cannot  be  enforced  with  refer- 
eoce  to  leases  in  perpetuity  like  a  mokurruree,  which 
(however  small  the  reserved  rent)  are  not  sales,  and  in 
which  there  is  no  "  milky ut "  or  ownership  on  the  part 
of  the  Shufce,  or  pre-emptor. 

Where  a  plaintiff,  in  the  6rst  instance,  brought  his  suit 
before  a  Moonsiff,  and  was  referred  by  him  to  a  higher 
Court,  via.,  that  of  the  Subordinate  Judge  from  whose 
file  the  District  Judge  withdrew  the  case  to  try  it 
himself,  but,  findin^f  a  portion  of  the  claim  untenable, 
referred  the  plaintiif  to  the  Moonsiff's  Court  for  the 
trial  of  the  remainder:  meld  that  the  Judge  should 
have  decided  the  remaining  issues  himself. 

Kemp,  J, — The  plaintiif  is  the  appellant. 
He  sued  the  defendants  to  recover  posses- 
sion bj  determination  of  right  and  for  regis- 
tration of   his   name   in   the    milkyut    and 
malgoozar's    column    of    the    Government 
record  jointly  with  the   name  of  Khookum 
Singh,  .the  recorded  proprietor,  and  others, 
in  respect  of  6  gundas  2  cowries  2  krants 
out  of  a  divided  puttee  of  one  anna  in  Mouzah 
Bheempore,    Pergunnah    Mela,   the   lowjee 
number  of   which   in   the    Collectorate    of 
Tirhoot  is  4266,  on  the  ground  of  a  right  of 
pre-emption  as  a  partner  in  the  property  sold, 
dating  his  cause  of  action  from  the  27th  of 
January  1874,  the  day  of  receiving  intelli- 
gence of  the  sale  and  of  the  performance  of 
the  ceremonies   of  Tulub-i-mowasibut  and 
Tolub-i-ishtehshad.      In    the    plaint    it    is 
alleged  that  the  defendant  No.  2  has,  without 
the  plaintiff's  knowledge,  sold  her  mokur- 
nirce  right,  and  the  defendant  No.   i,  his 
milkyut  or  proprie'tary   right  to   the   same 
defendant,  that  is,  the  defendant  No.  4,  who 
is  a  stranger  to  the  parties,  under  s^  deed  of 


sale  dated  the  26th  of  January  1874;  that 
immediately  upon  hearing  of  this  sale,  or  on 
the  27th  of  January  1874,  the  information 
being  given  to  the  plaintiff  by  one  Dhawur 
Singh,  the  plaintiff  repeated  thrice,  "  I  have 
the  right  of  pre-emption,  I  have  purchased," 
and  called  upon  the  persons  present  in  the 
assembly  to  become  witnesses ;  that  subse- 
quently the  plaintiff,  accompanied  by  the 
aforesaid  persons,  took  the  sum  of  Rs.  1,295, 
the  consideration  inserted  in  the  deed  of 
conveyance,  to  the  defendant,  the  vendor^ 
again  repeating  his  right  of  pre-emption,  and 
calling  upon  the  witnesses  who  accompanied 
him  to  become  witnesses  to  this  fact;  and 
that  he  also  went  and  tendered  the  sum  of 
Rs.  1,295  to  the  vendee,  who  also  refused  to 
receive  the  money ;  that  as  the  defendant 
No.  4  is  a  stranger  and  wholly  unconcerned 
with  the  property,  and  as,  by  his  becoming 
the  malik,  the  plaintiff  will  be  subjected  to 
serious  loss,  he  prays  that  a  decree  may  be 
given  in  his  favour,  ordering  possession  of 
the  property  claimed  on  his  depositing  the 
proper  and  actual  amount  of  consideration 
into  the  treasuiy  of  the  Court.  This  suit 
was  first  instituted  in  the  Court  of  the 
Moonsiff ;  but  as  the  amount  of  consideration 
appeared  to  be  Rs.  1,295  by  the  plaintiff's 
own  showing,  the  Moonsiff  held  that  he  had 
no  jurisdiction,  the  plaint  was  returned  to 
the  plaintiif,  and  the  suit  struck  off  the  file. 
It  was  then  entered  in  the  register  of  the 
Subordinate  Judge's  Court  and  was  called 
up  by  the  Judge  of  the  District  to  be  heard 
in  his  Court  as  an  original  suit.  The  defen- 
dant, in  his  written  statement,  alleges  that, 
under  the  deed  of  conveyance  of  the  26th 
January  1874,  he  has  purchased  the  mokur- 
ruree  and  milkyut  rights  of  two  different 
persons  ;  that,  according  to  the  law  of  pre- 
emption, no  claim  for  pre-emption  can  be 
valid  in  respect  of  a  mokurruree  property, 
and,  therefore,  the  claim  of  the  plaintiff,  with 
reference  to  the  mokurruree  property,  must 
be  dismissed ;  that  the  deed  of  conveyance, 
forming  the  basis  of  the  claim  of  right  to 
pre-emption,  describes  the  consideration 
which  passed  in  a  definite  way,  namely,  that 
Rs.  1,000  was  paid  as  the  value  of  the 
mokurruree  property,  and  Rs.  295  as  the 
value  of  the  milkyut  property;  that  as  the 
claim  to  the  mokurruree  property  is  invalid 
under  the  Mahomedan  Law,  and  the  claim  to 
the  milkyut  is  in  consideration  of  its  valu- 
ation, namely,  Rs.  295,  cognizable  by  the 
Court  of  first  instance,  that  is,  the  Moonsiff, 
it  was  not  cognizable  by  the  Judge. 
The  Additional  Judge,   Mr.  Henderson,. 
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after  recUing  the  allegations  of  the  plaint 
and  the  answers  of  the  defendants  according 
to  their  written  statement,  laid  down  the 
following  issaes:  isi,  whether  the  suit  is 
maltifarious ;  2ndf  whether,  with  regard  to 
the  mokurruree,  a  claim  for  pre-emption  is 
allowed  by  the  Mahomedan  Law,  and,  if  it  is 
not,  whether  the  Court  has  jurisdiction. 
These  issues  are  taken  from  the  decision  of 
the  Additional  Judge,  and  are  given  in  his 
own  words.  The  first  issue  was  not  argued 
before  the  Judge,  and  has  not  been  argued 
before  us.  On  the  second  issue,  the  Judge 
finds  that  the  6  gundas  2  cowries  2  krants 
mokurruree  was  originally  granted  by  Nur- 
singh  to  one  Mussamut  Beelakooer  on  the  1 7th 
of  November  1871  at  a  jumma  of  Rs.  2 
per  annum;  that,  on  the  26th  January  1874, 
Beelakooer,  along  with  Nursingh,  sold  under 
one  deed  of  conveyance,  she,  her  mokurruree 
right,  and  he,  his  proprietary  right,  to  the 
defendant  No.  4 ;  that  the  question,  there- 
fore, was  whether,  with  reference  to  this 
mokurruree,  the  claim  to  pre-emption  was 
allowable  by  the  Mahomedan  Law.  The 
Judge  is  of  opinion  that  pre-emption  does  not 
apply,  inasmuch  as  the  mokurrureedar  is 
not  a  malik,  but  merely  a  tenant  at  a  fixed 
rate  which  cannot  be  enhanced ;  that  the 
mokurrureedar  does  not  stand  in  the  same 
position  as  a  malik,  and  the  law  of  pre-emp- 
tion only  applies  to  the  sales  of  land  of  a 
malik ;  that  the  mokurrureedar  had  every 
right  to  sell  in  respect  of  the  law  of  pre-emp- 
tion; that,  under  such  circumstances,  the  claim 
for  pre-emption  set  up  by  the  plaintiff  with 
regard  to  this  mokurruree  cannot  be  allowed  ; 
that,  therefore,  taking  the  value  of  the 
mokurruree  as  per  deed  of  conveyance, 
namely,  Rs.  1,000,  the  claim  of  the  plaintifiF, 
with  reference  to  the  milkyut  or  proprietary 
right,  IS  reduced  to  Rs.  295,  which  makes 
the  case  triable  by  the  Moonsiff,  to  whose 
Court,  for  the  trial  of  the  remainder  of  the 
claim,  the  Judge  referred  the  party.  The 
Judge  concludes  his  decision  by  saying  that 
it  must  be  understood  that  he  has  treated  the 
claim  for  pre-emption  with  reference  to  the 
mokurruree  alone,  and  that  he  has  not 
touched  upon  the  issues  of  fact,  as  it  was 
agreed  that  the  issue  in  bar  should  be  dis- 
posed of  first,  so  that,  if  a  final  decision  were 
arrived  at  on  the  issues  in  bar,  the  issues  of 
fact  need  not  be  discussed  at  all. 

On  appeal  the  grounds  taken  are:  Firsi,  that 
the  learned  Judge  was  wrong  in  holding  that, 
under  the  Mahomedan  Law,  a  claim  to  the 
mokurruree  by  right  of  pre-emption  will  not 
lie«    Tbi^second  gronnd  is  only  a  repetition  of 


the  first  ground.   It  is  to  this  effect — that 
learned  Judge  is  wrong  in  law  in  bol 
that  the  defendant  had  every  right  to  sell 
mokurruree   irrespective  of  the  law  of 
emption ;  ihird,  that,  even  admitting  for 
sake  of  argument  that  the  appellant's  c 
to  the  mokurruree  was  untenable,  the  1 
Judge  wa»»clearly  in  error  in  dismissing 
appellant's  whole  suit,  on  the  ground  that 
remaining  portion  of  the  appellant's  claim 
triable  by  the   Moonsiff;  fourthy  that 
learned  Judge  ought  to  have  taken  evide 
and  tried  the  case  on  the  merits. 

In  suits  on  a  right  of  pre-emption,  it 
been  held  by  many  decisions  of  this 
that  the  plaintiff  is  bound  strictly  to  p 
his  right.     In  this  case  the  parties  in  the 
are  both  Hindoos.   The  law  of  pre-em 
was,   as   observed    by    Mr.    Justice    Ph 
in  Volume  VIII.,  Weekly  Reporter,  page  31 
''  founded  on  the  supposed  necessities  of 
Mahomedan    family    arising    out    of 
minute   sub-division   and    inter-division 
ancestral  property."     There  can  be  no  dou 
in  my  opinion,  that  the  right  of  pre-empd 
is  a  creature  of  the  Mahomedan  Law,  and 
also  appears  to  me  that  the  exercise  of 
right  is  adverse  to  public  interest,  and  ten 
to  put  a  restraint  upon  the  free  purchase  a 
sale  of  properly;  and  I  am  certainly  not  d 
posed  to  recognize   this   right   beyond 
strict    limits    of    the    Mahomedan  Law 

beyond  the  decisions  of  this  Court.     Un 

the  Mahomedan  Law  (see  Chapter  I.,  VoluW 
III.,   Book   38,   page    562    of  Hcdaya)  tfa^ 
right  of  Shuifa,  which  means  conjunctiooi 
appertains,  /j/,  to  a  partner  in  the  prop€rif\ 
of  the  land  sold;   2nd,  to  a  partner  in  thii 
immunities   and   appendages   of    the    lan^] 
such  as  a  right  to  water  and  to  roads;  andij 
3rd,  to  a  neighbour.  Now,  the  plaintiff  comet 
into  Court,  claiming  the  right  of  pre-emption, 
on  the  ground  that  he  is  a  partner  in  the 
property  of  the  land  sold.    Can  it  be  said  that 
he  is  a  partner  in  the  mokurruree?  And  if 
the  plaintiff,  as  a  partner  in  the  milkyut,  ca« 
interfere  in  the  sale  of  the  mokurruree  right 
by  the  mokurrureedar,  on  the  ground  that 
he  is  a  partner  in  the  property  sold,  it  foUoirs 
that  the  mokurrureedar  can   also   interfere 
in  the  exercise  of  his  rights  by  the  proprie- 
tor  in   selling   his   proprietary   rights;    but 
this,  the  pleader  for  the  appellant  admits,  the 
mokurrureedar  cannot  do.     It  has  been  held 
in  a  decision  to  be  found  in  Volume  VIIL, 
Weekly  Reporter,  page  107,  by  Mr.  Justice 
Macpherson,  sitting  with*Mr.  Justice  Seton* 
Karr,   that   the  opinion   expressed   by    the 
Lower  Appellate  Court  in  that  case,  namely, 
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jcase    of  Moorulee  Ram,    plaintiff,   vs, 

Huree  Ram  and  others,  defendants, 

^re-emption  applies  lo  sales  only,  and  that 

ise    in   perpetuity,   however   small  the 

red  rent,  is  not  a  sale,  was  a  correct 

Ion;   and   therefore   that    the  right   of 

^mption   could   not   be    enforced    with 

^nce   to  leases   in   perpetuity,  such  as 

trraree*  leases. 

lis  decision  appears  to  us  to  dispose  of 
rhole  case,  that  is  to  say,  in  so  far  as  the 
irraree  rights  are  concerned.     We  are 
|er  referred   to  page   473    of    Baillie's 
St,  in  which  it  is  laid  down  as  the  sixth 
lition  that  there  must  be  ''  milkyut"  or 
srsbip  of  the  Shuffee  or  pre-emptor  at  the 
of  the  purchase.     Now,  in  this  case,  it 
llear  that   the  mokurruree  was  created, 
ring  a  rent  on  it  of  Rs.  2.     This  may 
small  rent,  and  no  doubt  it  is  so ;  but  we 
not  to  decide  in  this  case  whether  this 
can  be  enhanced  or  not ;  it  is  sufficient 
LS  to  say  that,  under  the  ruling  already 
^ed  in  Volume  VllL,  Weekly  Reporter, 
107,    a   lease   in   perpetuity   like   this 
^arruree,    however    small    the    reserved 
is  not   a   sale,   and  that   there   is   no 
iikyut*'  or  ownership  in  this  mokurruree 
the  part  of  the  plainiifT,  the  Shuffee  or 
[emptor.     We  therefore  concur  with  the 
Ige  in  his  finding  that  the  plaintiff  is  not 
jtled  to  claim  the  right  of  pre-emption  with 
jrence    lo    the    mokurruree   right.     We 
come  to  the  second  question,  namely, 
ither  the  Judge  should  have  dismissed 
I  whole  of  the  plaintiff's  suit,  and  referred 
n  trial  to  the  Moonsiff.     We  think  that 
{much   as   the   plaintiff  did,  in   the  first 
tee,  bring  his  suit  in  the  Court  of  the 
msi^,  and  as  he  wa3  referred  by  that  Court 
higher  Court,  namely,  that  of  the  Subor- 
tc  Judge,   and  as  the  Judge  withdrew 
case  from  the  file  of  the   Subordinate 
|gc  to  try  it  himself,  that,  simply  because 
band  a  portion  of  the  claim  untenable, 
[should  not  have  put  the  plaintiff  to  the 
mse  of  a  fresh   suit,   but  should    have 
:ided  upon  the  remaining  issues  which 
^d  questions  of  fact;  these  issues  being 
[ether    the    plaintiff    had    performed    the 
:essary   ceremonies    of   Tulub-i-mowasi- 
and  Tulub-i-ishteshad,  and  whether  the 
tintiff  declined   to  purchase  the  disputed 
>perty,  and  the  defendant  purchased  it  on 
declining  to  do  so  for  a  proper  amount  of 
[nsideration  and  in  good  faith.    Concurring, 
irefore,  with  the  Judge  in  his  finding  as  to 
mokurruree,  we  remand  the  case  to  him 
tiial  upon  the  remaining  issues  of  fact> 


which  involved  the  question  of  the  right 
of  the  plaintiff  to  pre-emption  over  the 
milkyuf.     Costs  to  follow  the  result. 

Poniiftx,  y, — With  respect  to  the  plaintiff's 
right  of  pre-emption  over  the  mokurruree, 
I  think  this  case  is  governed  by  the  de- 
cision of  Mr.  Justice  Macpherson  in  8 
Weekly  Reporter,  pages  106-107.  For,  if  a 
mokurruree  can  be  created  against  the  will 
of  a  partner,  it  must  carry  with  it  the  ordi- 
nary incidents  of  the  tenure,  including  the 
unfettered  right  of  alienation.  I  agree  that 
the  case  must  be  remanded  as  directed  by  my 
learned  colleague. 


The  13th  December  1875. 

Present  : 

The  Hon'ble  Sir  Richard  Garth,  AT/.,  Chief 
Justice,  and  the  Hon'ble  E.  G.  Birch, 
Judge. 

Caveat  Emptor— Deed  of  Purchase— Eviction- 
Remedy. 

Case  No.  927  of  1875. 

Special  Appeal  from  a  decision  passed  by 
the  First  Subordinate  Judge  of  Mymen- 
singh,  dated  the  gth  February  /<^75, 
affirming  a  decision  of  the  Moonsiff  of 
NUilee,  dated  the  jrst  December  1873, 

Gour  Kishore  Shaha  (Plaintiff),  Appellant, 

versus 

Chunder  Kishore  Dutt  Mojoomdar 
(Defendant),  Respondent, 

Baboo  Mohinee  Mohun  Roy  for  Appellant. 

No  one  for  Respondent. 

By  the  rule  of  caveat  emptor,  the  buyer  is  bound  by 
law  to  take  care  of  himself,  and  to  see  that  he  buys  after 
satisfying  himself  that  there  is  a  good  title. 
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The  purchaser  is  bound  to  look,  not  only  to  his  own 
title,  but  to  see  that  he  is  properly  indemnified  by  the 
covenants  in  his  deed  of  purchase ;  and  if  he  does  not 
choose  to  protect  himself  in  this  manner,  he  has  no 
remedy ;  for,  if  a  deed  of  purchase  has  been  once  exe- 
cuted, unless  there  is  an  eviction  by  the  vendor  or  some 
person  claiming  under  him,  the  purchaser  has  no  right  of 
action  against  the  vendor. 


Garihy   C.y. — This  case  has  been  very 
ably  argued,  but  we  see  no  reason  for  dis- 
turbing the  judgment  of  the  Court  below. 
One  of  the  points  that  has  been  raised  before 
us  is,  that  the  Judge  below  was  wrong  in 
finding  that,  under  the   circumstances,  the 
defendant  was  guilty  of  no  fraud  at  the  time 
when  he  effected  his  sale ;  in  other  words, 
that  the  Judge  was  wrong  in  this  finding. 
I  quote  his  words :  "  I  am  unable  to  perceive 
''that  the  defendant  was  fraudulently  dis- 
''  posed  towards  the  plaintiff  at  the  time  of  the 
**  sale,  which   the  plaintiff,  as  a  neighbour, 
"  concluded   with  a  complete  sense  of  its 
"  advantages  and  disadvantages."     This,  as 
we   understand    it,    is   a  distinct  finding  of 
fact  that  the  defendant  was  guiUy   of   no 
fraud  at  the  time  of  effecting  this  sale,  and 
we  are  asked   to  say  that   this   finding   is 
incorrect.     But  in   special   appeal  it  is  im- 
possible for  us  to  reverse  a  finding  arrived 
at   by  the  lower  Court   upon  a  quesiion  of 
fact;  we  are  not  competent  to  do  it;  it  is 
not  within  our  jurisdiction.     Bat,  apart  from 
that,  looking  at  the  circumstances    of  this 
case,  we  cannot  see  that  it  is  inevitable,  as 
it  has  been  urged  before  us  that  it  is,  !ha% 
at  the  time  of  this  sale,  the  defendant  should  j 
have  been  guilty  of  a  fraud.     It  might  have  ' 
been  proved  at  the  trial  that  the  defendant 
had  concealed  the  fact  of  his  having  this 
brother  through  whom  the  mother  claimed 
title,  and  afterwards    evicted  the  defendant 
from   this   properly.      It   might   have   been 
proved  distinctly  that  the  defendant  knowing 
that  fact  never  divulged  it,  and  that  in  point  of 
fact  the  plaintiff  did  not  know  of  it.     But,  so 
far  from  that  having  been  done,  it  is  evident, 
from  the  judgment  which  has  been  pronoun- 
ced by  the  Subordinate  Judge,  that  he  believed 
that   the   plaintiff,    being   a   neighbour  and 
knowing  all  the  circumstances  of  this  pro- 
perty, was  well  aware  of  the  defendant  having 
a  brother ;  and  certain  it  is  that  in  September 
1872    he   made  a   deposition  in  which    he 
avowed  his  knowledge   that  the   defendant 
had  a  brother  who  died   13  or  14  years  ago. 
When  he  became  possessed  of  this  knowledge 
does  not  appear ;  but  at  any  rate  he  was  a 
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neighbour;  he  had  ample  opporlanities^ 
inquiring  into  the  title  of  this  pn 
himself,  but  he  does  not  appear  to 
made  any  inquiries ;  he  appears  to 
bought  the  property  without  taking 
trouble  about  the  matter.  Under 
circumstances  the  rule  of  cai^at 
applies,  and  that  rule  means  that  the  bi 
is  bound  by  law  to  take  care  of*'himse1f ; 
is  bound  to  see  that  what  he  buys  he 
after  satisfying  himself  that  there  is  a 
title.  It  is  a  very  old  maxim  of  law,  aod^ 
very  good  one,  that,  if  people  will  not 
themselves,  the  law  will  not  assist  them ;  if] 
person  chooses  to  buy  a  property  witfad 
looking  into  the.title,  he  does  so  at  his  od 
risk,  and  the  law  will  not  help  him 
rid  of  his  bargain. 

But,  apart  from   the  question  of  fraud, 
is  said  that  the  defendant  must  have  kn( 
that   he  was  selling  with  a  bad  title. 
I  do  not  see  that ;  he  knew  that  he  bad 
brother,    but  he  might  have  been  igi 
that  through  that  brother   his  mother  hadj 
title    which    would    prevent    his    conveyii 
the    property     to    the    plaintiff.     There 
nothing   to   show    now    that   the    defen( 
must  have  been  guilty   of  a  fraud  when 
effected    this    sale;   certain    it   is    that 
Subordinate  Judge  has  found  that  he 
guilty  of  no  fraud ;  that  he  was  not  fraudi 
lenlly  disposed   in  any  way  when  he  mj 
this  conveyance.     We  think  therefore  iM 
this  objection  fails.  *! 

Then  it  is  said  that,  by  the  terms  of  l!ii| 
conveyance,  there  was  a  warranty  of  tilled 
that  is,  that  the  defendant,  when  he  cxm 
veyed  this  property,  covenanted  in  a  rude 
way,  but  substantially,  for  tiiie,  not  only  a5^ 
against  his  own  acts  and  the  acts  of  his  hen 
but  as  against  all  the  world.  We  do 
read  the  conveyance  in  that  way.  We  r< 
it  to  mean  what  an  ordinary  covenant  means^ 
in  an  English  conveyance — hv  which  a  mwi 
covenants  that  the  buyer  shall  quietly  enjof 
the  property,  as  against  any  acts  of  his  own; 
or  of  persons  claiming  under  him,  but  not  as 
against  all  the  world. 

The  authorities  are  overwhelming  to  sbo* 
that,  if  a  deed  of  purchase  has  been  once 
executed,  unless  there  is  an  eviction  by  the 
defendant  or  some  person  claiming  under 
him,  there  is  no  right  of  action  against  the 
defendant,  and  the  purchaser  is  without 
remedy.  The  purchaser  is  bound  to  look, 
not  only  to  his  own  title,  but  to  see  that  he 
is  properly  indemnified  by  the  coveoaQts  in 
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s  deed ;  and  if  he  does  not  choose  to 
Otect  himself  by  ascertaining  that  he  is 
ijing  with  a  good  title,  and  by  taking  care 
«t  he  is  properly  protected  by  proper 
ivenants,  he  his  no  remedy.  This  is  not 
ily  the  doctrine  of  our  Courts  of  law,  but 
IS  been  acted  upon  by  Courts  of  Equity 
I  England  for  a  long  time  past.  It  will  be 
nnd  laid  down  in  Sugden's  Vendors  and 
Dfchasers,  p.  548,  where  it  is  stated  that, 
the  conveyance  has  been  actually  executed 
fall  the  necessary  parties,  and  the  purchaser 
I  evicted  by  a  title  to  which  the  covenants 
I  the  conveyance  do  not  extend,  he  cannot 
teover  the  purchase-money  either  at  law  or 
I  equity  (see  also  Urmston  9s.  Pate,  3  Ves., 
c  235).  There  is  a  late  case  reported  in  the 
oth  Law  Reports,  Common  Pleas,  p.  334, 
tk  which  all  the  authorities  on  the  subject 
fill  be  found  collected.  That  was  a  case  in 
rhich  some  executors,  believing  that  they 
kad  a  right  to  sell  a  property  which  belonged 
t>  their  testator,  sold  it  to  a  purchaser,  and 
feceived  and  spent  the  purchase-money, 
lome  lime  afterwards,  the  heir-at-law  set  up 
\  title  to  this  property,  and  recovered  it  from 
jhe  purchaser  who  was  thus  deprived  of 
iverything  that  he  had  purchased.  The 
purchaser  then  brought  an  action  against  the 
aecutors  to  recover  the  money  which  he 
bad  paid  for  the  estate  ;  but  the  Court  held 
that  he  had  no  remedy. 

That  being  the  law  in  England,  and  there 
being  no  authority  cited  to  show  that  the  lav/ 
IS  different  in  India,  we  consider  that  the 
same  principle  governs  this  case,  and  conse- 
quemly  there  is  no  reason  for  disturbing  the 
judgment  of  the  Court  below. 

Considering  the  numberless  sales  that  are 

constantly  taking  place  in  this  country,  and 

the  numberless  cases    in  which  purchasers 

must  have   bought  property  to  which  they 

afterwards  found  that  their  vendors  had  no 

title,  it  is  a  remarkable  circumstance  that  not 

one  single   instance  or  authority  has    been 

adduced  in  which,  under  circumstances  like 

the  present,    an   action   has    been   brought 

against  the  vendor.     I  confess  it  has  strongly 

impressed  me  with  the  opinion  that  the  rule 

upon  which  we  are  acting  is  as  firmly  settled 

here  as  in  England. 

The  appeal  is  dismissed,  but  without  costs, 
as  no  one  appears  for  the  respondents. 

Birch,  y, — I  concur. 


The  1 6th  December  1875. 

Present  : 

The  Hon'ble  Louis  S.  Jackson  and  W.  F. 
McDonell,  Judges, 

Act  VIII.  of  1859,  s.  354— Remands— Appellate 

CourL 

Case  No.  349  of  1875. 

Special  Appeal  from  a  decision  passed  by  the 
Subordinate  Judge  of  Dacca,  dated  the 
12th  December  /'^7^,  reversing  a  decision 
of  the  Second  Moojisiff  of  Moonsheegunge, 
dated  the  4th  May  187 ^f, 

Bungo  Chunder  Banerjee  and  another  (two 
of  the  Defendants),  Appellants, 

versus 

Chunder  Nath  Chuckerbutty  and  others 
(Plaintiffs),  Respondents, 

Baboo  Hurry  Mohun  Chuckerbutty  for 

Appellants. 

Baboo  Bama  Churn  Banerjee  for 
Respondents. 

If  the  Appellate  Court  considers  that  any  issue,  not 
raised  by  the  Court  below,  is  material  to  the  decision 
of  the  case,  and  finds  that  there  is  no  evidence  on  the 
record  sufficient  for  the  determination  of  such  issue,  it 
is  competent  to  direct  a  findine  on  that  issue  to  be 
returned  by  the  Court  below  ;  but  not  to  remand  the 
suit  for  re-trial. 

Jackson,  J, — Thb  course  taken  by  the 
Lower  Appellate  Court  in  this  case  is  irregu- 
lar and  contrary  to  law.  The  Subordinate 
Judge  was  of  opinion  that  proper  issues  had 
not  been  raised,  and  although  ic  does  not 
appear  whether  there  was  sufficient  evidence 
upon  the  record  or  not,  he  set  aside  the 
judgment  of  the  Moonsiff,  and  remanded 
the  suit  for  re-trial.  This  is  beyond  the 
authority  of  the  Lower  Appellate  Court  to 
do.  If  the  Subordinate  Judge  considered 
that  any  issue  not  raised  by  the  Court  below 
was  material  to  be  raised,  and  found  that 
there  was  no  evidence  on  the  record  suffi- 
cient for  the  determination  of  such  issue,  it 
was  competent  to  him  under  section  354 
to  direct  a  finding  on  that  issue  to  be  return- 
ed by  the  Court  below,  the  case  being 
retained  on  his  own  file.  The  judgment  of 
the  Lower  Appellate  Court  is  set  aside. 
That  Court  will  take  up  the  appeal  de  novo, 
ascertain  what  issues,  if  any,  are  necessary 
to  be  raised,  and  also  ascertain  whether  there 
is  evidence  pertinent  to  those  issues  on  the 
record  or  not.  If  necessity  arises,  an  issue 
or  issues  may  be  sent  down  to  the  Court 
of  first  instance  for  a  finding  thereon,  but 
the  suit  must  not  be  remanded. 
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The  i6th  December  1875. 

Present : 

The  Hon'ble  Louis  S.  Jackson  and  W.  F. 
McDonell,  Judges. 

Vendor  out  of  Possession— Purchaser's  Rigfht  of 

Action. 

Case  No.  332  of  1875. 

Special  Appeal  from  a  decision  passed  by  the 
Officiating  Additional  Judge   of  Fumed- 
porCj  dated  the  *jth  December  18 J4^  revers- 
ing a  decision  0/ the  Moonsiff  0/  Mukiood- 
pore,  dated  the  sjth  April  iSy^, 

Aulock  Monee  Dossla  (Plaintiff),  Appellant, 

versus 

Aulock  Monee  Debia  and  others  (Defend- 
ants), Respondents. 

Baboo  Grija  Sunkur  Mojoomdar  for 

Appellant. 

Baboo  Nullit  Chunder  Sen  for 
Respondents. 

Where  a  vendor  is  out  of  possession  at  the  time  when 
the  property  is  sold/  the  purchaser  is  entitled  to  com- 
mence a  suit  for  the  recovery  of  the  property. 

Jackson,  J. — This  suit  has  been  disposed 
of  by  the  Lower  Appellate  Court  in  an  ex- 
tremely learned  judgment  in  which  the 
plaintiff  is  put  out  of  Court  upon  the  simple 
ground  that  her  vendor  being  out  of  posses- 
sion at  the  time  when  the  properly  was  sold, 
there  was  nothing  to  go  to  the  plaintiff. 
That  is  a  proposition  which  we  think  cannot 
be  supported  in  that  form,  and  we  consider 
that  the  result  of  the  cases  in  this  Court 
upon  that  point  does  not  warrant  so  broad 
and  general  a  proposition  of  law  as  that  laid 
down  by  the  Judge.  We  may  refer  to  a 
case  decided  by  three  Judges  of  this  Court, 
reported  at  page  81,  Volume  XL,  Weekly 
Reporter,  in  which  judgment  was  given  by 
the  late  learned  Chief  Justice,  Sir  Barnes 
Peacock,  and  in  which  it  is  pointed  out  that, 
in  such  a  case,  a  purchaser  is  entitled,  under 
his  purchase,  to  commence  a  suit  for  the 
recovery  of  a  property  to  which  the  right 
has  been  transferred  to  him.  There  are 
other  questions  on  which  the  determination 
of  this  suit  depends  which  have  not  been 
determined  by  the  Lower  Appellate  Court. 
That  judgment  must  therefore  be  set  aside, 
and  the  suit  remanded  in  order  that  those 
points  may  be  inquired  into.  The  costs  of 
this  appeal  will  abide  the  result. 


The  17th  December  1875. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  E.  G.  Bifl 

Judges. 

Review  of  Co-ordinate  Court's  jodc^meidill 

Case  No.  816  of  1875. 

Special  Appeal  from  a  decision  passed  by 
Officiating  Subordinate  Judge  of  Tip ^ 
dated  the  2gth  January  i8y^,  affirmh 
decision  of  the  Moonsiff  of  Nasirnugi 
dated  the  12th  September  i8yj. 

Wolfut  and  another  (two  of  the  DefendaoU 

Appellants, 

versus 
Nusrutoollah  (Plaintiff),  Respondent. 

Baboo  Protap  Chunder  Mojoomdar  for 

Appellants. 

Baboo  Umbika  Churn  Banerjee  for 
Respondent. 

One  judicial  officer  cannot  review  the  judg^ment  rfjjj 
other  of  the  same  i^rade,  simply  on  the  ground  o/uj 
latter  not  having  taken  a  right  view  of  the  evidence,  j 

Kemp,   J.—Thk   first    ground    taken 
special  appeal  is  that  the  Court  of  ap 
was  in  error  in  admitting  a  review  of  ju 
ment,  and  reversing    the   judgment  of  bi 
predecessor  on  the  self-same  evidence, 
that,  in  fact,  the  Subordinate  Judge  exerci 
the  functions  of  an  Appellate  Court.  | 

The  plaintiff  sued  to  obtain  possession  of «( 
2-anna  and  ii-gundas'  share  in  certail 
properties  detailed  in  the  plaint,  which  W 
alleged  had  been  left  by  his  father  AlimooIl«<| 
and  that,  according  to  Mahbmedan  Law,  he 
was  entitled  to  the  share  claimed. 

The  Moonsiff  decreed  the  plaintiff's  claii^ 
and  awarded  possession  of  the  2-anna  andj 
ii-gundas'  share  in  all  the  lands  claimed,    j 

On  appeal  the  Subordinate  Judge  »i 
Tipperah,  Baboo  Nobinchunder  Ghose,  on 
the  30th  of  September  "^874,  modified  the 
decision  of  the  Moonsiff,  and  awarded 
possession  to  the   plaintiff  of   2   annas  n 
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[as  out  of  an  integral  2  annas  6  gundas 
Ties  and  2  krants  share,  being  the  one- 
share    of    Alimoolla,    the    plaintiff's 
',  in  the  lands  numbered  2  and  7  to  15. 
the  29th  of  December  1874,  when  one 
remained  of  90  days  within  which  an 
iication  for  review  could  be  admitted,  the 
US  applied,  not  to  Baboo  Nobinchander 
le,  bat  Xo  bis  successor,  Baboo  Jadub- 
ider  Dey,  who  was  officiating  for  him, 
r'grant  a  review  of  his  predecessor's  judg- 
kt,  and  the  ground  which  he  took  was  that 
Nobinchunder  Ghose  had  not  properly 
idered    the  evidence;  that  he  had   in 
determined   the   case   contrary   to   the 
[bt  of  evidence.    No  new  evidence  was 
icedy  and  no  other  grounds  were  stated 
those  mentioned  above, 
pen  this,  the  present  Subordinate  Judge, 
K)  Jadabchunder  Dey,  ordered  that  the 
be  restored  to  the  file,  and  that  it  be  tried 
its  merits  on  the  same  day  that  the  peti- 
of    review     was  filed.     Subsequently, 
rcvcr,  it  appears  that  the  decision  in  review 
not  passed   till  the   29th  of  January 
He    reversed    the    decision  of  his 
fecessor,  and  confirmed  the  decision  of 
MooDsiff. 
Several    cases  have  been   cited   by  the 
ler  for  the  special  appellant,  the  latest  of 
;h     will     be     found     in     23     Weekly 
irter,  p.  438,  and  24  Weekly  Report- 
p.  387.     The   decision  in    24  Weekly 
rporter  is  by  the  present  Chief  Justice,  and 
efers  to  the  one  in  23  Weekly  Report- 
by  the  late  Officiating  Chief  Justice,  Mr. 
„tice  Macpherson,  and  Mr.  Justice  Birch. 
nay  also  mention  that  Mr.  Justice  Birch 
part  in  the  decision  in   24   Weekly 
^  jrter.    The  late  Officiating  Chief  Justice, 
I  Justice  Macpherson,  observes  that,  if  a 
ordinate  Judge  is  allowed  to  review  the 
ision  of  his  predecessor,  not  on  any  new 
ience,  but  simply  because   it  is  stated 
[ore  him  that  his  predecessor  has  deter- 
ed  the  case  contrary  to  the  weip:ht  of 
Ience,  a  suit  may  go  on  for  ever.     On  the 
m  of  Baboo  Nobinchunder  Ghose,  there 
nothing  to  prevent  him  from  reviewing 
(ta  the   order  of  Baboo  Jadubchunder 
It  was  never  intended  by  the  Legis- 
that  one  officer  of  the  same  grade 
lid   review    the    judgment    of  another 
,  not  upon  any  new  evidence  or  for  any 
patent  in  the  decision  of  his  predecessor, 
umply  because^  it  is  stated  that  his 
icccswr  has  not* taken  a  right  view  of 
evidence.    Following  the  ruling^  which 
in  been  quoted,  we  reverse  the  decision  of 

Vol.  xs;v. 


Baboo  Jadabchunder  Dey,  and  restore  the 
decision  of  Baboo  Nobinchunder  Ghose 
dated  the  30th  of  September  18747  with  costs 
payable  by  the  respondent. 


The  17th  December  1875. 

Present: 

The  Hon'ble  Louis  S.  Jackson  and  W.  F. 
McDonell,  Judges. 

Partnership— Agreement— Contract  Act  of  1873, 

s.  253,  cl.  zo. 

Case  No.  388  of  1875. 

Special  Appeal  from   a  decision  passed  by 

the  Second  Subordinate  Judge  of  the  2^-Per» 

gunnahSf  dated  the  Jth   December   tSj^^ 

reversing  a  decision  of  the  Third  Moonsiff 

■  ofAlipore,  dated  the  2yth  March  i8*j^. 

Shaikh  Peer  Mahomed  (Defendant), 
Appellanty 

versus 


Nekjan  Bibee  and  others  (Plaintiffs), 
Respondents. 

Baboo  Hem  Chunder  Banerjee  for 
Appellant. 

Baboo  Ashootosh    Dhur    for  Respondents. 

Where  one  party  (A)  advanced  money  to  others  to 
carry  on  business,  and  an  instrument  was  executed 
whereby  the  latter  agreed  and  bound  themselves  to 
account  yearly  to  the  former  for  a  share  of  the  profits, 
the  transaction  was  held  to  amount  to  an  agfreement 
that  A  should  be  a  party  to  the  business  pro  tanto  : 

Hkld  that,  by  the  operation  of  the  Contract  Act  of 
1872,  s.  253,  cl.  10,  the  partnership  between  A  and  the 
others  was  dissolved  by  the  death  of  A,  and  that  the 
representatives  of  A,  by  receivinjjf,  some  six  months 
after  his  death,  an  account  with  a  portion  of  the  money 
advanced  and  of  the  profits,  did  not  re-constitute  part- 
nership, but  rather  indicated  an  opposite  intention. 

Jackson,  J. — It  appears  to  us  that  the 
judgment  of  the  Lower  Appellate  Court  in 
this  case  is  not  correct.  The  plaintiffs  sued 
as  the  representatives  of  one  Roushun  who 
in  1368  advanced  a  sum  of  money  to  the 
defendant  Peer  Mahomed  and  another,  and 
for  which  an  instrument  was  executed  at 
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that  time  between  those  parlies  whereby  the 
latter  agreed  and  bound  themselves  to 
account  yearly  to  the  former  for  a  fourth 
share  of  the  profits  arising  from  the  business 
they  were  carrying  on.  That  appears  to  us 
to  amount  to  an  agreement  between  the 
parties  that  Roushun  should  be  a  party  to 
the  business  to  that  extent.  Accounts  appear 
to  have  been  yearly  adjusted  thereafter,  and 
Roushun  died  in  1276.  After  that  it  seems 
in  Bhadro  1277  the  representatives  of 
Roushun  received  from  Peer  Mahomed  and 
his  partner  an  account  of  the  capital  and  the 
profits,  and  that  on  that  account  Rs.  85  out 
of  the  capital  sum  advanced  was  repaid,  and 
Rs.  75  received  in  the  shape  of  profits.  By 
the  plaint  now,  it  is  sought  to  recover  from 
the  defendant  the  profits  of  the  business  in 
question  for  the  years  1277  and  1278,  and  it 
is  said  that  the  plaintiffs  are  entitled  out  of 
the  same  to  Rs.  350  as  for  the  aforesaid  4- 
annas  share.  This  suit  was  dismissed  by  the 
Moonsiff  of  Alipore  on  the  ground  of  limi- 
tation for  having  been  brought  more  than 
three  years  after  the  death  of  Roushun.  It 
is  clear  that  by  the  operation  of  section  253, 
clause  10,  of  the  Contract  Act  of  1872,  ihe 
partnership,  if  it  was  a  partnership,  between 
Roushun  and  Peer  Mahomed,  was  dissolved 
in  Pous  1276  by  the  death  of  Roushtm.  But 
the  Subordinate  Judge  considers  that,  by 
what  took  place  in  Bhadro  1277,  the  plaintiffs 
were  recognized  as  partners.  We  have 
asked  Baboo  Ashootosh  Dhur,  who  appears 
for  the  respondents  in  this  case,  to  refer  us  to 
any  authority  showing  that  the  plaintiffs  by 
receiving,  some  six  months  after  the  death  of 
Roushun,  an  account  and  about  two-thirds  of 
the  money  advanced  together  with  the  money 
due  in  the  way  of  profits,  made  themselves 
partners  with  the  defendant.  We  are  not 
referred  to  any  such  authority,  and  it  appears 
to  us  that  the  Subordinate  Judge  was  not 
justified  in  inferring  from  the  circumstances 
that  the  plaintiffs  and  the  defendant  became 
partners.  On  the  contrary,  it  appears  to  us 
rather  t];iat  the  repayment  of  Rs.  85  out  of 
Rs.  131,  which  was  originally  the  advance 
made  by  Roushun,  negatived  any  intention  on 
the  part  of  Roushun's  representatives  to  con- 
tinue or  re-constitute  the  partnership.  That 
being  so,  and  more  than  three  years  since 
the  death  of  Roushun  having  elapsed,  and 
there  being  no  acknowledgment  or  promise 
in  writing  as  provided  by  section  20  of  the 
Limitation  Act,  we  think  that  this  suit  is 
barred  by  limitation.  We  reverse  the  judg- 
ment of  the  Lower  Appellate  Court,  and 
restore  that  of  the  Moonsiff  with  costs. 


The  17th  December  1875. 

Present: 

The  Hon'ble  Louis  S.  Jackson  and  W,1 
McDonell,  Judges. 

Special  Appeal— Hi^h  Coort's  Joriadif 

Case  No.  432  of  1875. 

Special  Appeal  from  a  decision  paxsid 
ihe  Judge  of  Dacca^  dated  Skt  J 
December  iSy^,  reversing  a  decision  j 
the  Subordinate  Judge  of  that  Distrm 
dated  the  23rd  March  18 J4.  \ 

Anund  Chunder  Chuckerbutty  and  ethj 
(Defendants),  Appellants^ 

versus 

Rutnessur  Doss  Sen  and  another  (Plaini 

Respondents. 

Baboos  Mohinee  Mohun  Roy  and  Ri 
Beharee  Ghoie  for  Appellants. 

Mr.  A.  M,  Bose  and  Baboo  Kalee  Moi 
Doss  for  Respondents. 

The   Hif^h  Court  hbi.d  itself  to  be  competei 
special  appeal,  to   reverse  a  decision  of  the  \ 
Appellate  Court  which  set  aside  a  judjsrment 
Court  of  first  instance,  dismissinj^  a  suit  irbere  d 
ants  had  a   positive   unrebutted  case  a^inst 
plaintiffs  had  adduced  nothing. 

Jackson^  J. — The  two  questions 
have  been  argued  in  this  special  appeal 
Urstlyy  whether  it  has  been  rightly  held 
the  Lower  Appellate  Court  that 
Kishore,  at  the  time  when  he  consented 
the  sale  by  his  mother,  Moni  Kurnica, 
not  of  age ;  and,  secondly ^  whether,  8upp< 
Kalee  Kishore  to  have  been  of  age,  his 
sent  would  ratify  and  validate  the  trai 
tion.  Upon  the  first  question,  which  ms 
would-  appear  at  first  sight  to  be  a 
question  of  fact,  we  are  clearly  of  opimi 
that  the  decision  of  the  Court  below  is 
neous,  and  that  the  error  is  such  as  that 
are  competent  to  set  it  aside  in  special  ap| 
The  Judge  begins  by  saying:  "Till 
'^  plaintifEs  now  sue  to  set  aside  that  sale  Ci 
*'  the  ground,  firsts  that  Kalee  Kishore 
"  then  not  of  full  age,  and  consequently  tl 
*'he  could  not  legally  consent  to  the  sal 
*' second,  that  the  sale  was  made  without^ 
"legal  necessity.''  Now,  the  plaintiffs  hd 
not  sued  on  any  such  ground.  If  they  bd| 
so  sued,  it  would  have  been  open  to  tbi 
defendants,  in  the yfrj/ •place,  to  plead  M 
they  wore  not  at  liberty  to  make  any  suet 
allegation;  and,  secondly,  to  adduce  clear  am 
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Sitive  evidence  as  to  the  age  of  Kalee 
shore  at  the  time  of  the  transaction.  But 
ere  was  no  such  allegation  in  the  plaint, 
fr  was  there  anjthing  in  the  issues  framed 
'  the  Court  below  which  would  have  led 
e  defendants  to  adduce  evidence  upon  that 
Int.  It  appears  that»  while  the  witnesses 
sre  being  examined  in  regard  to  the  trans- 
tions  whic]i  were  in  question,  they  were 
ked  what  the  age  of  Kalee  Kishore  was, 
A  they  answered  that  he  was  about  1 5  or 
\  years  of  age.  There  was  no  evidence 
I  this  point  adduced  by  the  plaintiffs ;  but, 
1  the  other  hand,  the  defendants  had  filed 
ke  plaintiff's  own  written  statement  which 
!  described  by  the  Judge  as  statement  in  a 
elluon.  It  was  a  written  statement  verified 
y  them  in  a  suit  in  which  they  were  parlies, 
nd  in  that  written  statement  they  distinctly 
fBrmed    that   Kalee   Kishore   did   the  act 

E^ken  of  being  of  full  age.  In  addition  to 
t,  lu  is  shown  that  Kalee  Kishore  had, 
R-evious  to  that  act,  been  a  plaintiff  in  an- 
other suit,  jointly  with  his  mother  no  doubt, 
tat  still  acting  as  a  plaintiff  sui  juris,  and 
lat  such  action  of  his  had  been  unchallenged 
by  the  parties  to  whom  he  was  opposed  and 
taquesiioned  by  the  Court.  These  circum- 
iances,  together  with  the  fair  presumption 
prising  from  Kalee  Kishore's  executing  this 
|eed  confirming  his  mother's  alienation,  and 
ieoupled  with  the  solemn  written  statement 
pi  the  plaintiffs  themselves,  could   not,  it 

gppeaf s  to  us,  be  displaced  except  by  positive 
roof  on  the  part  of  the  plaintiffs  as  to  the 
ficclse  age  of  Kalee  Kishore.  They  gave 
m  such  evidence;  but  they  profited  by  a 
loose,  careless  guess  of  the  witnesses  who 
.taid  that  he  was  at  a  certain  time  about  1 5 
Ijf  16  years  of  age.  It  appears  tou  us,  there- 
ioTc,  that  on  this  part,  of  the  case  the 
^fendants  had  a  positive  unrebutted  case 
Lagainst  which  the  plaintiffs  had  adduced 
fa(Xhing  whatever,  and  in  that  state  of  the 
Levidence  it  appears  to  us  that  the  District 
Judge  was  not  justified  in  setting  aside  the 
I  Jjdgmem  of  the  Court  below ;  but  that  the 
\  Court  below  decided  rightly  and  its  judg- 
\  "J^""^  ought  to  be  affirmed  on  that  point,  and 

™t  of  the  Lower  Appellate  Court  reversed. 

The  next  question  is,  whether,  supposing 
:  ^^  Kishore  to  have  been  of  age,  he  could 
1  sufficiently  ratify  the  act  of  the  mother. 
I  We  have  been  referred  to  a  case  in  3  B.  L. 
I  «PWU,  page  357,*  in  which  the  Judicial 
I  Ummittee  of  the  Privy  Council  laid  down 
;  *"at,in  the  class  of  cases  there  referred  to,  the 


act  of  a  Hindoo  widow  in  possession  of  an 
estate  must  be  confirmed  by  all  the  rever- 
sioners, that  is  to  say,  by  all  the  persons 
likely  to  be  interested  in  disputing  the  act 
in  question.  But  this  is  not  the  case  of  a 
Hindoo  widow,  but  that  of  a  daughter ;  and 
the  person  confirming  her  act  was  clearly 
the  only  person  at  that  time  interested  or 
likely  to  be  interested  iit  disputing  her  act. 
He  was  the  next  heir.  It  appears  to  us, 
therefore,  that,  as  far  as  the  question  of 
ratification  is  concerned,  the  act  of  Moni 
Kurnica  was  amply  ratified.  Then  something 
has  been  said  of  the  circumstances  of  the 
transfer.  It  is  said  that  the  interests  of  the 
reversioners  have  not  been  properly  consi- 
dered. We  are  entirely  at  a  loss  to  under- 
stand how  any  argument  could  be  based,  or 
how  any  judgment  of  the  Lower  Appellate 
Court  could  be  founded  upon  the  circum- 
stances of  a  transaction  which  took  place 
thirty  years  before,  in  which  most  of  the 
parties  concerned  must  be  long  out  of  the 
way,  and  of  which  greater  part  of  the  cir- 
cumstances must  have  been  entirely  forgotten. 
That,  however,  is  immaterial  for  the  present. 
We  think  the  judgment  of  the  Court  of  first 
instance  in  this  case  is  right  and  must  be 
affirmed,  and  the  judgment  of  the  Lower 
Appellate  Court  set  aside  with  costs. 


I 


•  12  W.  R.,  p.  291. 


The  2ist  December  1875. 

Present: 

The  Hon'ble  F.  B.  Kemp  and  E.  G.  Birch, 

Judges, 

Mortgage-deed— Prior   Lien— Right   of  Suit 

Case  No.  108  of  1875. 

Special  Appeal  from  a  decision  passed  by 
the    Judge  of  Tipper  ah,  dated*  the  jM 
January    i8y4,    affirming   a   decision   of 
the  Subordinate  Judge  of  that  District^ 
dated. the  i^th  December  i8yj, 

Radha  Churn  Shaha  (Plaintiff),  Appellant, 

versus 

Parbuttee  Churn  Dutt  (Defendant), 
Respondent. 
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Baboo  Jaiuh  Ckunitr  Seal  for  Appellant. 

£aboo  Issur  Chunder  Chuckerbuily  for 

Respondent. 

Where  money  is  lent  on  a  mortg^agfe-deed,  on  the 
condition  that,  if  returned  with  interest  within  a  (pven 
period,  the  property  pledg-ed  shall  revert  to  the  mort- 
gagor, and  the  mortgagee  finds  afterwards  that  the 
property  in  question  is  subject  to  a  prior  mortgage  as  to 
which  he  was  not  informed,  and  that  he  is,  therefore, 
without  the  supposed  security,  he  is  at  liberty  to  sue  for 
the  return  of  the  money  advanced  with  interest  without 
waiting  for  the  expiry  of  the  stipulated  period. 

Kempy  y . — This  is  a  suit  to  recover  a  sum 
of  Rp.  1,451-1.4.  The  plaintiff  alleges 
that  the  defendant  took  a  loan  from  him  of 
Rs.  1,200  bearing  interest  at  Rs.  1-4  per 
cent,  per  mensem  on  a  conditional  deed  of 
sale,  the  execution  of  which  is  admitted  by 
the  defendant.  The  terras  of  that  deed  are, 
that,  if  within  ten  years  from  the  26th  of 
Bhadro  1276,  the  date  of  the  deed,  the 
defendant  should  pay  Rs.  1,200,  the  principal 
advanced  to  him,  with  interest  as  stated 
above,  the  property  pledged,  the  possession 
of  which,  it  is  alleged  by  the  plaintifiF,  was 
not  made  over  to  him,  would  revert  to  the 
defendant. 

The  plaintiff  also  alleges  that,  prior  to  this 
transaction  between  him  and  the  defendant, 
the  property  mentioned  in  the  deed  of 
conditional  sale  had  been  pledged  to  one 
Lukhi  Prasad  Tewary;  that  the  defendant 
concealed  this  fact  from  him ;  and  that  he, 
having  thus  been  deprived  of  the  security 
for  his  money  by  the  fraudulent  act  of  the 
defendant,  is  entitled  to  bring  this  suit, 
which  he  accordingly  does,  claiming,  as  we 
have  already  stated,  Rs.  1,451-1-4. 

The  defendant  1n  his  written  statement 
pleaded  that,  as  the  term  of  the  plaintiff's  kut- 
kobala  had  not  expired,  his  suit  was  prema- 
ture ;  that  the  allegation  in  this  plaint  that  he 
had  concealed  the  fact  of  the  previous  mortgage 
to  Lukhi  Prasad  Tewary  is  false ;  and  that  the 
plaintifiF  accepted  the  property  as  security 
with  the  full  knowledge  that  it  had  been 
mortgaged  to  the  said  Tewary. 

The  Subordinate  Judge  raised  two  issues: 
Firsts  whether  the  plaintiff  is  competent  to 
bring  this  suit  before  the  expiration  of  the 
time  of  mortgage;  and,  secondly,  has  the 
plaintiff  purchased  the  decree  in  execution 
of  which  the  mortgaged  property  was  sold, 
and  is  it  true  that  he  has  enjoyed  possession 


of  the  same ;  but,  without  entering  ii 
merits,  he  dismissed  the  suit  under 
170   of    Act  VIII.  of    1859,    because 
plaintiff  would  not  appear  and  give  e^ 
although  he  was  cited  for  that  porpoM^ 
the  defendant. 

On  appeal  the  Judge  of  Tipperah 
that  the  summons  served  on  the  plaintiff 
not  sufficient    in   law,   and   that    thei 
section  170  did  not  apply;  and  as  all  the 
dence  was  on  the  record,  he  consid< 
unnecessary  to  remand  the  case,  but  pn 
to  dispose  of  it  himself.     After  recitin|^ 
statements  of  the  parlies  to  the  suit,  he 
that  he  thinks  that  his  judgment  had 
be  confined  to  the  question  whether 
was  any  fraud  or  deception  pn  the  partj 
the    defendant    in    his    dealings    with 
plaintiff;  and  the  Judge  is  of  opinion 
if  the  plaintiff  cannot  sho?r  this,  he  c; 
succeed  in  the  present  suit  for  the 
of  the  money  before  the  expiry  of  Che 
years,  and  that,  at  the  end  of  that  tiaie, 
question  might  be  raised  and  determined^ 
a  suit  to  be  brought  by  the  plaintiff   as 
whether  it  should  be  one  for  restoration 
the  money  or  for  foreclosure  only. 

We  think  that  there  has  not  been  a 
finding  upon  the  allegations  of  the 
to  the  suit.'  The  plaintiff's  suit  is  a 
simple  one.  He  alleges  that  he  adi 
money  to  the  defendant,  a  fact  which  is 
denied  by  the  defendant ;  he  further  alU 
that  security  was  given  by  the  defendam^' 
fact  which  the  defendant  admits;  but 
plaintiff  further  alleges  that  that  security  ^ 
longer  exists  owing  to  the  fraudulent  conidii 
of  the  defendant  in  having  withheld  iam 
mation  from  him  of  the  prior  mortgage  % 
this  property  to  another  person,  naioel^ 
Lukhi  Prasad  Tewary.  There  is  nothing  tt 
the  terms  of  the  conditional  deed  of  sdjj 
which  restricts  the  plaintiff  from  bringNl 
his  action  in  its  present  shape  until  flM 
expiry  of  ten  yearS.  We  think  that  tki 
case  must  go  back,  and  that  there  must  bei 
proper  finding  by  the  Judge  as  to  whethfi 
the  plaintiff,  as  he  alleges,  has  been  deprive^ 
of  the  security  which  he  had  for  the  paf' 
ment  of  his  debt  by  the  conduct  of  tbi 
defendant,  or  whether,  as  alleged  by  thi 
defendant,  the  plaintiff  was  aware  of  tM 
previous  mortgage  by  the  defendant  to  LakU 
Prasad  Tewary.  Costs  will  follow  ih 
result. 
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The  2 1  St  December  1873. 

Present : 

Hon'ble  F.  B.  Kemp  and  E.  G.  Birch, 

Judges. 

-RlS^ht   to   a  Ferry-ghaut— Chans^e    of 
startmg-point 

Case  No.  939  of  1875. 

fcial   Appeal  from   a  decision  passed  hy 

\e      Subordinate    Judge    of    Rajshahye, 

^ated  ihe  ^ih   February   i8ys^   reversing 

decision    of  the    Moonsiff   of   Pubna, 

faJed  ihe  jtst  July  18 jj. 

M.    Gordon    and  another    (two  of  the 
Defendants),  Appellants^ 

versus 

Sdpee  Soondaree  Dossee,  guardian  of  Oopen- 
dro  Narain  Singh,  minor  (Plaintiff),  and 
others  (Defendants),  Respondents. 

Baboo  Mohinee  Mohun  Roy  for  Appellants. 

Baboo  Raj  end ro  Nath  Dose  for 
Respondents. 

The  risfht  to  a  ferry-ghaut  cannot  follow  the  startini;- 
^int  of  the  ferry  wlMsrever  it  may  be  carried  by  a 
lian  «^e  in  the  course  of  the  river,  unless  the  new  position 
is  within  the  possessor's  own  land. 

Kemp,  J. — The  Subordinate  Judge  lays 
lowii  two  issues:  /«W/,. whether  the  ferry- 
ghaat  exists  within  the  line  mentioned  in  the 
plaint.  On  the  plaintiff's  own  showing,  the 
ferry-ghaut  does  not  exist  as  it  existed  origin- 
Uly.  The  seconl  issue  is,  whether  the 
plaintiff  has  a  right  to  the  possession  of  the 
lerry-ghaut,  if,  by  a  change  in  the  course  of 
the  river,  it  has  been  removed  from  its  former 
position  to  the  land  of  the  defendant  No.  3. 

In  the  first  instance  the  case  was  thrown 
oat  by  the  Subordinate  Judge,  as  he  was 
of  opinioathat  he  had  no  jurisdiction;  but 
this  Court  directed  him  to  try  the  case. 

The  Moonsiff  found  against  the  plaintiff; 
the  pith  of  his  decision  is  at  page  9  of  the 
printed-book,  and  is  to  the  following  effect : 
*'Mow  the  question  is,  whether  the  plaintiff 
"  can  still  have  the  ferry  when  it  no  longer 
**  exists  below  Gungadhur  De,  and  has  been 
**  removed  to  a  point  which  lies  in  khas  chur 
*'  Dhokra  Kali.  Of  course,  if  she  could 
'"prove  that  the  limits  of  Gungadbnr  De 
"  extended  between  the  points  described  by 
'*ber,  that  would  have  been  enough.  She 
"  has  failed  to  do  so.     She  cannot  claim  any 

right  to  go  over  .the  defendant's  land,  and 

use  it  for  her  ferry."  He  therefore  dis- 
missed the  plaintiff's  suit. 


« 


« 


The  Subordinate  Judge  found,  on  the 
contrary,  that  although  it  is  clear,  and  not 
disputed  by  the  pleader  for  the  special 
respondent,  that  the  former  line  of  ferry  no 
longer  exists,  and  that  the  land  from  wtiich 
the  ferry  starts  has  been  held  by  the  defend- 
ant for  several  years  before  the  institution 
of  the  suit,  yet  that  the  plaintiff  is  entitled. 

In  special  appeal  it  is  contended  that 
although  the  intervention  of  the  chur 
between  the  former  starting  point  and  the 
former  landing  point  of  the  ferry  removed 
the  original  line  of  the  ferry,  still  the  plaint-* 
iff  was  entitled  to  follow  the  starting  point 
of  the  ferry  wherever  it  may  exist,  although 
that  point  may  be  on  the  defendant's  land. 
No  authority  for  this  proposition  has  been 
adduced  by  the  pleader.  A  case  has  been 
referred  to  in  J  Weekly  Reporter,  p.  2b6,  but 
that  case  has  nothing  to  do  with  the  present 
case.  In  that  case  the  suit  was  remanded, 
because  the  special  appellant  pleaded  a 
specific  deed  of  agreement  under  which  the 
right  of  ferry  was  made  over  to  him,  and 
the  Principal  Sudder  Ameen  had  not  come 
to  any  decision  upon  that  point. 

The  decision  of  the  Subordinate  Judge  is 
reversed  with  costs. 


The  2  and  December  1875. 

Present: 

The  Hon'ble  A.  G.  Macpherson  and  G.  G. 

Morris,  Judges. 

Possessioo  by  Co-sharer^Adverse  Possession. 

Case  No.  2057  of  1874. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Tipperahy  dated  the  ^oth 
April  i8y^y  reversing  a  decision  of  the 
Moonsiff  of  Toobkibograh,  dated  the 
21  st  May  18 jr^, 

Shurfunnissa  Bibee  Chowdhrain  (Plaintiff), 

Appellant^ 

versus 

m 

Kylash  Chunder  Gungopadhya  and  others 
(Defendants),  Respondents, 

Baboos  Taruck  Nath  Paleet  and  Hem 
Chunder  Banerjee  for  Appellant. 

Baboo  Nullit  Chunder  Sen  for  Respondents. 

Possession  of  a  plot  of  land  does  not  constitute  adverse 
possession  in  relation  to  a  co-sharer,  unless  the  latter 
claims  or  asserts  some  rig^ht  in  the  land  which  is  denied 
by  the  sharer  in  possession . 

Macpherson,  J. — It  appears  to  us  that  the 
Judge  was  wrong  in  reversing  the  Moonsiff 's 
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decree  on  the  ground  that  the  plaintiff's  suit 
is  barred  by  limitation.  The  Judge  does  not 
find  that,  for  more  than  twelve  years  before 
the  suit  was  instituted,  the  defendants,  or 
any  persons  through  whom  they  claim,  had 
possession  adverse  to  the  plaintiff ;  and  unless 
there  was  such  possession  adverse  to  the 
plaintiff  for  more  than  twelve  years,  the  suit 
IS  not  barred. 

The  Judge  finds  that  the  plaintiff  and 
defendants  are  co-sharers  in  the  property  in 
question.  That  ^eing  so,  the  mere  fact  that 
one  co-sharer  was  in  possession  of  a  certain 
plot  of  this  land,  and  the  plaintiff  not  in 
actual  possession  of  any  part  of  it,  would  not 
constitute  ^^^'T^^fi  p^«<^'*g<'«^"     The  posses- 

»inn  wniiM  nnt  hi>  ftdversft  iir]til  the  plaintiff 
cjajmed  or  aSSgfH  «^"^^  rifyht  in  thi>  land 
held  by  her  co-sharer,  and  that  right  wj^s 
denied  by  him.  Here  nothing  of  the  kind  is 
found  by  the  Judge,  and,  therefore,  there  is 
nothing  to  show  that  the  suit  is  barred  by 
limitation. 

We  reverse  the  decision  of  the  Judge,  and 
confirm  that  of  the  Moonsiff  with  this  modi- 
fication that  we  declare  the  plaintiff  entitled 
to  possession  of  her  share  in  the  land  indi- 
cated by  the  Judge  in  his  judgment  as  an 
accretion  to  Imambux,  but  not  to  any  portion 
of  the  land  which  has  accreted  to  Joogiil 
Kishore,  or  Mirza  Jan.  She  is  simply  enti- 
tled to  her  share  of  the  accretion  to  Imambux 
as  found  by  the  Judge. 

The  appellant  is  entitled  to  her  costs,  both 
in  this  Court  and  in  the  Courts  below. 


Baboos  Grish  Chunder  Ghose  and  JT^ 
Gobind  Shome  for  Appellants. 

Moonshee  Serajul  Islam  for  Respondent 

A  suit  was  remanded  for  re-trial,  because  the  thai 
and  certain  proceed! nsrs  as  to  it  taken  by   defi 
had  not  been  regarded  as  evidence. 

Macphersotiy  y. — The  judgment    of 
Lower  Appellate  Court  must  be   rev< 
and  the  case  must  be  remanded  to  thax 
to  be  re-tried. 

The  Subordinate  Judge  is  entirely 
in  saying  that  the  thakbust  and  the  sol 
quent  proceedings  as  to  it  (when  the  def< 
ants    brought  a    suit    for    confirmation 
possession,  and  to  have    the  thakbost 
aside — which  suit  was  dismissed)  are  not 
dence  against  the  defendants.     They  are 
strong  evidence  against  them ;  and  the  vrbx 
case  must  be  reconsidered  with  reference 
the  fact  that  they  are   so.     We   think 
mistake  is  so  important  and  of  so  radical 
character  that  the  plaintiff  is  entitled  to  ' 
the  suit  remanded  in  order  that  it  may 
properly  tried.     Costs  will  abide  the  result. 


The  22nd  December  1875. 

Present: 

The  Hon'ble  A.  G,  Macpherson  and  G.  G. 

Morris,  Judges^ 

Thakbust— Evidence. 

Case  No.  1509  of  1874. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Sylhet^  dated 
the  1st  April  i8y^^  reversing  a  decision 
of  the  Moonsiff  of  Russoolgunge^  dated 
the  sth  January  18^4, 

Shaikh  Charoo  and  others  (Plaintiffs), 

Appellants^ 

versus 

Mussamut  Zobeida  Khatoon  and  others 
(Defendants),  Respondents, 


The  22nd  December  1875. 

Present: 

The  Hon'ble  F.  B.  Kemp  and  E.  G.  Bii 

Judges. 

Suit  by  Mahomedan  Wives— Onus  Prol 
Mohormna  or  Dower-money. 

Special  Appeal  from  a  decision  passed  ij^ 
the  Deputy   Commissioner  of  GoalparaJk, 
dated  the  24th  November  1874,  afirmin^^ 
a  decision   of  the  Extra  Assistant   Com*^ 
missioner  of  that  District,  dated  the  irA  i 
June  18^4. 

Roop  Chand  Aswal  (Defendant),  Appellant^ 

versus 

Mussamut  Karfool  and  another  (Plaintiffs) 
and  others  (Defendants),  Respondents, 

Baboo  Roop  Nath  Saner jee  for  Appellant 
Baboo  Gopal  Lall  Milter  for  Respondents. 

Where  two  Mahomedan  women  sued  forconfinoadoa 
of  their  right  to  certain  properties,  alleging  that  they 
had  purchased  them  with  their  own  funds,  and  defend- 
ant No.  I   pleaded  that  plaintiffs  were  the  wives  of 
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Kos.  2  ftnd  3,  who  had,  for  the  purpose  of 

rpaymeat  of  debts,  purchased  the  properties  in 

~soif  their  wives,  the  suit  was  dismissed,  because 

„  failed  to  prove  that  they  had  purchased  with 

[csdasiveiy  belonging  to  them  over  which  their 

had  no  controL 

I/,  y. — The  defendant  No,  i  is  the 
appellant  in  this  case.     The  plaintiffs 
confirmation  of  their  right  to  the 
ties  ia   soit,   alleging  that  they   pur- 
them  with  their  own  funds. 
defendant  No.  i  states  that  the  plaint- 
re  the  wives  of  defendants  Nos.  2  and 
the  defendants  Nos.  2  and  3  are  deeply 
;  that,  for  the  purpose  of  evading  pay- 
oi  those  debts,  they  purchased  these 
des  in  the  names  of  their  wives;  and 
^Aeir  husbands  are  in  possession  of  the 
property   and  that  the  plaintiffs  have 

whatever, 
first  Coart  raised  the  following  issues : 
whether    the    property    was    bought 
the   plaintiffs'    mohorana    or    dower- 
and;  secondly,  whether  it  is  liable  to 
lid  for  the  satisfaction  of  the  decree 
the  plaintiffs'  husbands.     Then  the 
on  these  issues  is,  that  a  Mussulman 
has,  under  Mahomedan  Law,  full  right  to 
dower  received  by  her,  and  it  is  proved 
the  witnesses  for  the  plaintiffs  that  the 
&c.,  were  purchased  for  them  by  Ooda 
I,  the  father  of  the   plaintiff,    Karfool, 
Rs.  177  out  of  Rs.  205  kept  with  him, 
therefore  it  may  fairly  be  presumed  that 
money  with   which   the   property   was 
^d  belonged  to  the   plaintiffs.     The 
was,  therefore,    decreed,   and   it    was 
red  that  the  property  in  dispute  was  not 
»k  to  be  sold  in  satisfaction  of  the  decree 
unst  defendants  Nos.  2  and  3. 
""     Deputy  Commissioner  and   Subor- 
le  Judge  of    Goalparah    has  confirmed 
decision.      He  says  it  does   not  much 
^r  who  were  in  possession  of  this  pro- 
;  if  it  could  be  shown  that  the   pur- 
Bse  was  effected  with  money  over  which 
ke  plamtiSs  had  exclusive  right  independent 
\  their  husbands.     He  then  says   he   has 
fKdully  perused  the  evidence  on  the  record, 
bd  thinks  ihere*can  be  no  doubt  that  Ooda 
JM^  purchased  the  disputed  property  with 
Je  money  which  was  lodged  with  him  by 
JK  plainiiffs  as  mohorana  or  dower- money. 
I  In  special  appeal  it  is  contended  that  the 
Dwrt  below  was  wrong  in  this  finding,  that 
Poda  Bania  does  not  depose  that  the  property 
«s  purchased    with    moharana-money    or 
toy  money  over   Which  the  plaintiffs   had 
pdnsive  right  independent  of  their  hus- 
mads. 


On  turning  to  the  evidence  of  Ooda  Bania 
we  find  that  this  contention  is  true.  Ooda 
Bania  was  not  cross-examined  by  the  plaint- 
iffs, and  it  appears  from  the  order  of  the 
6th  of  April  1874  that  the  plaintiffs 
would  not  produce  any  other  witness  with 
the  exception  of  Ooda  Bania.  We  therefore 
hold  that  the  plaintiffs  having  failed  to  prove 
their  case,  which  was  that  these  properties 
were  purchased  by  them  with  moneys  exclu- 
sively belonging  to  them,  and  over  which 
their  husbands  had  no  control,  we  decree  the 
appeal,  and  reverse  the  decision  of  the  Courts 
below  with  costs. 


The  4th  January  1876. 

Present : 

The  Hon'ble  F.  A.  Glover  and  Romesh 
Chunder  Mi  tier,  Judges. 

Joint  Decree— Act  VIII.  (B.C.)  of  1869,  s.  58. 

Case  No.  214  of  1875. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Purneahy  dated  the 
14th  May  7^75,  reversing  an  order  of 
the  Officiating  Sadder  Moonsiff  of  that 
District y  dated  the  nth  January  18 j^. 

Mirza  Syefoollah  Khan  (Judgment-debtor), 

Appellant^ 

versus 

Mr.  A.  J.  Forbes  (Decree-holder), 
Respondent, 

Moonshee  Mahomed  Yusuf  for  Appellant. 

Mr,  C.  Gregory  for  Respondent. 

A  joint  decree  against  two  defendants  for  a  sum 
exceeding^  Rs.  500  cannot  be  divided  so  as  to  fall  within 
the  scope  of  Act  VII 1.  (B.  C.)  of  1S69,  s.  5S. 

Glover,  J, — The  appeal  must  be  dismiss- 
ed with  costs.  The  decree  was  a  joint  one 
and  for  a  sum  exceeding  Rs.  500  calculat- 
ing interest,  and  it  can  in  no  way  be  separated 
so  as  to  say  that  one  part  is  due  from  the 
present  petitioner,  and  the  other  part  from 
the  other  defendant.  Section  58,  Act  VIII. 
(B.  C.)  of  1869,  does  not  apply  to  this  case, 
as  the  decree  was  one  for  above  Rs.  5C0. 
The  Judge's  order  is  therefore  correct.  The 
appeal  is  dismissed  with  costs. 
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The  6th  January  1876. 

Present : 

The  Hon'ble  Sir  Richard  Garth,  Ki„  Chief 
Justice,  and  the  Hon'ble  E.  G.  Birch, 
Judge, 

Ejectment— Tenant's  Rights— Onns  Proband!. 

Case  No«  2687  of  1874. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Manbhoom, 
dated  the  jist  July  1874,  reversing  a 
decision  of  the  Extra  Assistant  Com- 
missioner of  that  District^  dated  the  2fth 
June  iSjj. 

Narain  Mundal  (one  of  the  Defendants), 

Appellant, 

versus 

Bhookto  Mahato  (Plaintiff),  Respondent. 

Baboo  Nil  Madhub  Sen  for  Appellant. 

Baboo  Biprodass  Mookerjee  for 
Respondent. 

A  suit  for  ejectment  bjr  a  landlord  cannot  succeed 
agfainst  a  defendant  who  is  admitted  to  have  held  the 
land  as  the  plaintiff's  tenant,  unless  it  is  proved  that 
the  tenancy  has  in  some  way  ceased  to  exist,  either  by 
expiry  of  tne  term  of  the  lease  or  by  service  of  notice. 

Garth,  CJ, — Wk  think  that  the  Lower 
Appellate  Court  has  made  a  mistake  here. 
The  plaintiff's  case  was,  that  the  defendant 
was  his  tenant;  that  he  had  held  under  a 
lease ;  and  that  the  term  of  that  lease  had 
expired. 

The  defendant  put  his  case  in  a  different 
way.  He  tried  to  make  out  in  his  written 
statement  that  his  interest  was  a  larger  one 
than  the  facts  warranted.  Bat,  \yhatever  the 
defendant's  contention  was,  or  the  evidence 
which  he  adduced,  it  was  for  the  plaintiff  to 
make  out  that  he  had  a  right  to  turn  the 
defendant  out  of  possession.  It  being  ad- 
mitted that  the  defendant  held  the  land  as 
the  plaintiff's  tenant,  the  plaintiff  was 
bound  to  show  that  his  tenancy  had  in  some 
way  ceased  to  exist.  He  might  have  done 
this  by  proving  that  a  pottah  had  been  given 
for  a  term  of  years,  and  that  the  term  had 
expired ;  or  by  showing  that  the  defendant 
was  a  tenant  who  might  be  turned  out  by 
notice,  that  notice  had  been  given,  and  that 
the  notice  had  expired ;  but  he  was  bound 
in  some  way  or  other  to  show  th.it  the  right 
to  retain  possession  of  the  land  had  ceased  ; 
and  this  he  has  not  done.  The  Subordinate 
Judge  has  found  as  a  fact  that  the  tenancy 


existed,  and  that  the  defendant 
the    plaintiff's    tenant;    and    having 
this,  he  strangely  enoagh  comes  to  the 
elusion   that  the  plaintiff  is  entiUed  to 
cover  as  against  the  defendant.     We 
that  he  has  made  a  mistake.    A 
having  been  proved  by  the  defendant, 
a  certain  extent  admitted  by  the  plai 
and  the  plaintiff  having  failed  tg  prove 
it  had  ceased,  the  Subordinate  Judge 
wrong   in  deciding   that   the   plaintiff 
entitled  to  recover. 

We  accordingly  reverse  the  decistoa 
the  Subordinate  Judge,  and  affirm  so 
of  the  decision  of  the  Moonsiff  as  disati 
the  plaintiff's  suit  with  costs.  Tbe 
spondent  will  pay  the  costs  of  this 
and  also  of  the  Lower  Appellate  Comt. 


The  6th  January  1876. 

Present : 

The  Hon'ble  Sir  Richard  Garth,  ^/.,  Ci 
Justice,  and  the  Hon'ble  £.  G.  Bh 
Judge. 

Suit  as^ainst  Tenant— Limitation. 

Case  No.  2196  of  1874. 

Special  Appeal  from   a  decision  passed 
the  Judge  of  West  Burdwan,  dated 
Sth  August  1874^  reversing  a  decision 
the    Moonsiff    of  Bancoorah,    dattd  i 
i8th  September  1873, 

Haradhun  Roy  (Plaintiff),  Appellant^ 

versus 

Hulodhur  Chunder  Chowdhry  and  others 
(Defendants),  Respondents. 

Baboo  Nil  Maihub  Bose  for  Appellant 

Baboo  Rash  Beharee  Ghose  for 
Respondents. 

A  tenant  cannot  set  up  the  Statute  of  Limitatioa  as  a 
bar  to  any  suit  which  his  landlord  may  brinif  against 

him. 

• 

Garth,  CJ.— We  think  that  in  this  case 
the  Lower  Appellate  Court  was  wrong  in 
deciding  the  point  of  limitation  against  the 
plaintiff.  There  seems  to  be  no  doubt,  either 
upon  authority  or  principle,  that,  it  the  relation 
oi  landlord  and  tenant  is  established  within 
the  twelve  years,  the  tenant  cannot  set  up  the 
Statute  of  Limitation  as* a  bar  to  any  suit 
which  his  landlord  may  bring  against  him. 

Now,  in  this  ca^se,  it  is  proved  that,  on  the 
1 2th  of  January  1862   (which  was  within 
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ijears  from  the  time  when  the   suit 

imenced),  there  was  a  decree  by  a 

|ot  competent    jurisdiction    between 

:ies,  which  established  their  relative 

determining  that  the  plaintiff  in  the 

saic  was  the  proprietor  of  the  land, 

the  defendant  in  that  suit  (who  is. 

(tor  of  the  present  defendant,  and 

rbom  ^he  present  defendant  confess - 

Tives  his  title  and  derives  his  rights) 

plaintiff's  tenant  at  a  certain  rent. 

lation,  therefore,  of  landlord  and  tenant 

been  thas  established  between  these 

by  a  competent  tribunal,  the  posses- 

the  tenant  became  the  possession  of 

[lord   for  all  purposes  of  limitation, 

does    not   lie   in  the  mouth  of  the 

to  ignore  his  landlord's  title  or  set  up 

Hot   of   limitation   against  him.     We 

|er,  therefore,  that  the  plaintiff's  right 

ver  is  not  barred. 

having  decided  this  point,  we  are  still 
a  pDsition  finally  to  dispose  of  the 
:auie  the  Judge  has  only  decided 
reliminary  point,  and  has  stated  that 
not  think  it  necessary  to  go  into  the 
of  title.  We  think,  therefore,  that 
;e  mast  go  back  to  him  in  order  that 
ftioold  decide  that  question. 
fhis  order  has  reference  only  to  plots  2 
^3  The  appeal  as  to  plot  i  will  be  dis- 
ced, each  party  paying  his  own  costs  in 
r  Court. 


The  6th  January  1876. 

Present : 

p  Hon'ble  Sir  Richard  Garth,  Kt.,  Chief 
fusiice,  and  the  Hon'ble  E.  G.  Birch, 
Yudge. 

Decree  ^Third  Parties. 

Case  No.  1379  of  1874. 

ecial  Appeal  from  a  decision  passed  by  the 
fudge  of  Bhaugulpore,  dated  the  2jth 
Uarch  fSy^y  reversing  a^ecision  of  the  First 
Subordinate  Judge  of  that  District^  dated 
tie  ijtk  August  18^2, 

LiUa  Mohadeo  Dyal  Singh  (Plaintiff), 

Appellant, 

versus 

Imndee  Pershad  and  others  (Defendants), 
Respondents, 

Bohoo  Doorgados^  Dutt  for  Appellant. 

Mr.  M.  L.  Sandel  for  Respondents. 
VoL  XXV. 


A  decree^  cannot  affect  a  third  party  who  was  no  party 
to  the  suit  in  which  it  was  made. 

Garth,  C,  y. — In  this  case  it  is  sufficient  to 
say  that  the  plaintiffs  have  failed  to  satisfy 
us  that  the  Judge  has  made  a  mistake.  That 
passage  in  his  judgment  to  which  the  appel- 
lants' pleader  drew  our  attention  clearly 
referred  to  some  transactions  with  the  pro- 
perty which  took  place  a  long  time  ago.  ^ 
The  point  which  the  Judge  had  to  decide 
was  with  regard  to  the  plaintiffs'  possession, 
and  he  has  found  upon  the  evidence  that  they 
have  not  had  possession  for  twelve  years 
previous  to  the  institution  of  the  suit ;  and 
that  consequently  their  claim  is  barred  by 
limitation. 

With  regard  to  the  decree  to  which  our 
attention  has  been  called,  that  appears  to 
have  been  obtained  in  a  suit  between  the 
plaintiffs  and  their  vendor,  a  third  party, 
and  consequently  neither  that  decree  nor  the 
change  of  names  which  took  place  in  conse- 
quence of  it  can  affect  a  third  person  who 
was  no  party  to  the  suit  in  which  it  was 
made.  Besides  which,  the  Judge  has  found, 
as  a  matter  of  fact,  that  it  was  a  fraudulent 
decree,  collusively  come  to  between  the  plaint- 
iffs and  their  vendor,  for  the  purpose  of 
propping  up  a  bad  case.  But  even  supposing 
that  the  Ju.lge  had  not  found  that  it  was  a 
fraudulent  decree,  it  would  not,  properly 
speaking,  be  evidence  against  the  defendants 
in  this  suit. 

Under  these  circumstances,  we  cannot  say 
that  the  Judge  was  wrong  in  finding  that 
the  plaintiffs  had  failed  to  show  that  they 
had  been  in  possession  within  the  last  twelve 
years.  The  appeal  will  be  dismissed  with 
costs. 


The  loth  January  1876. 

Present: 

The  Hon'ble  F.  A.  Glover  and  Romesh 
Chunder  Mitter,  Judges, 

Rent-decree— Error— Ejectment 
Case  No.  243  of  1875. 

Miscellaneous  Appeal  from  an  order 
passed  by  the  Judge  of  Dhaugulpore, 
dated  the  i8th  May  iSys*  affirming  an 
order  of  the  Moonsiff  of  that  District, 
dated  the  iSth  December  1874, 

Runnoo  Roy  and  another  (Judgment-debtors j, 

Appellants, 

versus 

Kadoo  Lall  (Decree-holder),  Respondent, 
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Moulvie  Serajul  Islam  for  Appellants. 

Mr.   R.   E,    Twidale  and  MohIvh  Mur^ 
humut  Hosiein  for  Respondent. 

Where  a  judjrment-debtor  complied  with  the  terms 
of  a  rent-decree,  as  he  found  them  in  the  certified  copy 
issued  to  him,  he  was  held  to  be  protected  from  eject- 
ment, even  though  the  amount  paid  (owinfr  to  an  error 
in  the  copy)  was  leas  than  the  amount  really  due. 

MitUr^  y,— We  do  not  think  that  in  this 
case  the  decision  of  the  lower  Court  is 
correct. 

The  plaintiff,  the  special  respondent  before 
us,  sued  the  appellant  for  arrears  of  rent, 
and  obtained  a  decree  in  terms  of  section 
53.  The  appellant,  who  was  the  defendant 
in  that  case,  got  a  copy  of  the  decree  passed 
against  him,  in  which  it  was  inserted  that 
he  was  liable  only  for  Rs.  223.  He  paid 
this  amount  within  fifteen  days  from  the 
date  of  the  decree.  It  appeared  subsequently 
that  there  was  an  error  in  this  copy,  and 
that  the  decree  was  really  for  a  larger 
amount.  The  decree- holder  then  executed 
the  decree  for  the  balance,  and  had  a  warrant 
of  arrest  issued  against  the  debtor.  Upon 
which  the  money  was  deposited  in  Court 
forthwith. 

The  decree-holder  now  seeks  to  eject  the 
tenant  in  pursuance  of  his  decree,  on  the 
ground  that,  although  the  Rs.  223  inserted 
in  the  copy  of  the  decree  furnished  to  the 
special  appellant  was  paid  within  fifteen 
days,  the  whole  amount  which  was  really 
due  under  the  decree  not  having  been  paid 
within  the  time  allowed,  he  is  entitled  to 
eject  the  defendant. 

The    lower    Courts    have   held   that  the 
decree-holder  is  entitled  to  this  relief. 

We  do  not  think  that  the  decision  of  the 
lower  Courts  is  correct.  The  judgment- 
debtor,  who  is  the  special  appellant  before 
us,  complied  with  the  terms  of  the  decree 
as  he  found  them  in  the  certified  copy  which 
was  issued  to  him  ;  ^nd  if  there  was  an 
error  in  it,  he  ought  not  to  suffer  for  it.  It 
has  been  $aid  that  he  did  not  deposit  the 
right  amount  intentionally,  and  that  he  took 
advantage  of  the  error  which  was  found  in 
the  copy,  and  for  that  reason  did  not 
deposit  the  correct  amount.  We  do  not 
think  that  the  lower  Courts  have  come  to 
that  conclusion,  and  it  is  not  probable  that 
that  was  the  case.  We,  therefore,  simply 
upon  the  ground  that  the  judgment-debtor 
complied  with  the  terms  of  the  decree  as  he 
found  them  in  the  certified  copy  issued  to  him, 
think  that  there  was  sufficient  compliance 


with  the  terms  of  the  decree  by  the  \\ 
ment-debtor  within  the    time     allowed 
law;  and  upon  that  ground  we  think 
the  decree-holder  is  not  entitled  to  e» 
the  decree  for  ejectment  in  this  case. 
therefore   set  aside  the  order  of  the  i4 
Courts,  and  decree  this  special  appeal 
costs. 


The  loth  January  1876. 

Present : 

The  Hon'ble  F.  A.  Glover  and  Romesh 
Chunder  Milter,  Judges, 

Splitting:  a  Decree. 

Case  No.  235  of  1875. 

Miscellaneous  Appeal  from  an  order  pa^^ 
by  the   Officiating  Judge  of  Midna^ 
dated  the  8th  May  1873, 

Wooma  Churn  Chowdhry  and  others 
(Judgment-debtors),  Appellants^ 

versus 

Kumolay  Kamince  Dabee  (Dccree-holder)» 

Respondent. 

Baboo  Sham  Lall  Miiter  for  Appellants. 

Baboos  Umbika  Churn  Banerjee  and  Mohinm 
Mohun  Roy  for  Respondent. 

Where  a  judfijmentcrcditor  proceedinu  to  executeaj 
decree  for  land  and  certain  papers  failed  to  6nd  tbn 
papers,  and  then  instituted  further  proceedings,  either  I 
to  get  them,  or  the  money  payable  in  default,  hklo 
that  he  had  adopted  the  only  course  open  to  him,  and  ^ 
there  was  no  splitting>up  of  the  decree  into  different 
executions. 


\ 


Glover  yj, — This  appeal  must  be  dismissed , 
with  costs. 

The  objection  that  the  Judge  was  wrong 
in  the  way  in  which  he  considered  the  ori- 
ginal decree  is  one  which  cannot  be  taken 
at  this  stage.  The  point  was  considered  by 
the  Judge's  predecessor  in  the  presence  ol 
both  parties,  and  was  decided  unfavourably 
to  the  decree-holder.  If  the  latter  thought 
that  that  decision  was  wrong,  it  was  bis 
duty  to  have  appealed  from  it.  The  ques- 
tioii  is  not  now  before  the  Court.  The 
decree  which  is  now  being  executed  is  one 
giving  possession  of  lands  and  of  certain 
zemindaree  papers,  or  in  default  of  them  a 
thousand  rupees.  And  it  is  a  question  of 
evidence  whether  the  papers  which  were  j 
decreed  to  the  decree -holder  have  been  given 
up  or  not.  The  Judge  finds  that  they  have 
not ;  and  we  have  not  been  shown  that  the 
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's  order  on  this  part  of  the  case  is 
It  is  in  evidence  that  the  parties 
to  the  mofussil  to  receive  possession  of 
land  and  zemindaree  cutcherries.  The 
were  found  to  be  locked ;  and  it  was 
after  a  petition  to  the  Judge  that  orders 
received  to  break  open  the  locks,  and 
pdeliver  the  papers  to  the  judgnient-credi- 
t*.  There  is  very  good  evidence  that  no 
|>ers  of  importance  were  found  in  the 
&m.  An  objection  has  been  taken  that 
|s  is  a  splitting- up  of  the  decree  in  execu- 
K),  that  is  to  say  that  the  decree  ought 
I  have  been  executed  at  once,  and  could 
It  be  divided  into  one  execution  in  respect 
i  the  land,  and  into  another  execution  in 
ipect  of  the  papers.  But,  as  a  matter  of 
^,  there  was  no  such  spliiting-up  of  the 
cree,  the  judgment-creditor  went  to  the 
to  get  possession  of  the  land  as  well  as 
papers,  and  not  having  got  the  papers,  his 
iy  course  was  to  institute  further  exe- 
kion-proceedings,  either  to  get  ihem,  or 
fee  money  made  payable  to  him  by  the  first 
Icree  in  default. 
The  appeal  is  dismissed  with  costs. 


The  loth  January  1876. 

Present: 

The  Hon'ble  F.  A.  Glover  and  Romesh 
Chunder  Mitter,  Judges. 

Kdaratory  Decree— Removal  of  Attachment— 
r  Execution. 

I 

I 

Case  No.  237  of  1875. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Officiating  Judge  of  Midnapore, 
dated  the  joth  June  iSj^^  reversing  an 
prder  of  the  Moonsiff  of  Namal,  dated  the 
22nd  May  7(^75. 

Boydo  Nath  Shaw  (Decree-holder), 
Appellant, 

versus 

Slmaibhoo  Ram  Mitee  (Judgment-debtor), 

Respondent, 

•  B^o  Rajendro  Nath  Bose  for  Appellant. 

Baboo  Hem  Chunder  Banerjee 
for  Respondent. 

A  decree  declaring  that  an  attachment  should  be 
icmovcd cannot  be  executed  formoncy. 

-  MUt$r,  J. — In  this  case  we  think  that 
]|9beDistrict  Judge  has  taken  a  correct  view 
A  the  decree  sought  to  be  eacecuted.    It  was 


a  decree  declaring  that  the  attachment  made 
by  the  defendant  of  a  certain  quantity  of 
crop  belonging  to  the  decree-holder  should 
be  removed.  In  execution  of  that  decree, 
the  decree-holder  could  not  realize  any 
money  from  the  judgment-debtor.  We 
therefore  think  that  the  Judge's  view  of  the 
decree  is  correct.  But  it  has  been  stated 
that  the  judgment-debtor  deposited  a  certain 
sum  of  money,  alleging  that  the  decree- 
holder  was  entitled  to  it  under  the  decree. 
It  appears  that^  when  this  money  was  lodged, 
the  decree-holder  disputed  the  correctness  of 
the  amount,  and  alleged  that,  under  the 
decree,  he  was  entitled  to  more.  The  Moon* 
sif!  held  that  the  decree-holder's  contention 
was  right,  and  ordered  the  amount  mentioned 
by  him  to  be  deposited.  On  appeal  the 
Judge  has  held  that  the  decree  cannot  be 
executed  for  money.  We  have  already 
observed  that  this  is  a  correct  view  of  the 
decree ;  and  as  the  debtor  was  not  willing 
that  the  money  deposited  in  Court  should  be 
made  over  to  the  decree-holder,  we  also 
think  that  the  Judge  was  right  in  holding 
that  the  decree-holder  could  not  obtain  the 
money  in  the  hands  of  the  Court  without  the 
consent  of  the  debtor. 
The  appeal  is  dismissed  with  costs. 


The  10th  January  1876. 

Present : 

The  Hon'ble  A.  G.  Macpherson  and  G.  G. 

Morris,  Judges, 

Special  Appeal— Issues. 

Case  No.  2065  of  1874. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Mymensingh, 
dated  the  21st  January  1874,  affirming 
a  decision  of  the  Moonsijf  of  Netrokona^ 
dated  the  i8th  December  1872, 

Sreemutty  Jumeela  Khatoon  and  others 
(Defendants),  Appellants, 

versus 

Boydonath  Shaha  (Plaintiff),  Respondent, 

Baboos  Anund  Mohun  Bose,  Mohinee 
Mohun  Roy,  and  Nullil  Chunder  Sen  for 
Appellants. 

Baboo  Bhowanee  Churn  Dull  for 
Respondent. 
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The  High  Court  refused  to  disturb  the  decision  of  the 
lower  Courts  in  order  to  the  trial  o£  an  issue  for  the 
first  time  distinctly  pressed  in  special  appeal. 

Macpherson,  J, — We  shall  not  interfere 
with  the  decision  of  the  Lower  Appellate 
Court  in  this  case.  That  Court,  agreeing 
with  the  Court  of  first  instance,  found  that 
possession  was  at  one  time  with  the  plaintiff, 
and  that  the  suit  was  not  barred  by  limitation. 

Then  the  Lower  Appellate  Court  has  also 
found,  concurring  with  the  first  Court,  that 
the  land  was  in  Putruka  Saripore,  and  not 
in  Mathalgram.  This  was  substantially  the 
issue  upon  which  the  defendants  went  to 
trial  in  both  the  lower  Courts,  and  on 
which  we  may  add  that  they  intended  to  go 
to  trial. 

That  being  so,  we  are  not  prepared  to 
disturb  the  decision  of  the  lower  Courts 
in  order  that  the  issue  (now  for  the  first  time 
distinctly  pressed),  that  this  land,  though  in 
Putruka  Saripore,  is  the  defendant's  lalook- 
land,  may  be  tried. 

The  appeal  is  dismissed  with  costs. 


The  nth  January  1876. 

Preient : 

The  Hon'ble  A.  G.  Macpherson  and  G.  G. 
Morris,  Judges, 

Lessee— Act  XI.  of  1859,  s.  37. 

Case  No.  2360  of  1874. 

Spedal  Appeal  from  a  decision  passed  by 
the  Judge  of  Tipperah,  dated  the  loth 
June  i8y^,  reversing  a  decision  0/  the 
Additional  Subordinate  Judge  of  that 
District^  dated  the  2'jth  June  1873. 

Grish  Chunder  Banerjee  and  another 
(Plaintiffs),  Appellants, 

versus 

Sreemutty  Gunga  Doorga  (Defendant),    ' 

Respondent. 

Baboos  Doorga  Mohun  Dass  and  Rash 
Beharee  Ghose  for  Appellants. 
Baboos  Kashee  Kant  Sen,  Nullit  Chunder 
Sen,  Bhyrub    Chunder  Dass,  and   Bhoo- 
bun  Mohun  Doss  for  Respondent. 

Where  a  party  had  occupied  land  for  about  40  years 
under  a  howla-lease,  and  had  made  tanks,  gardens,  and 
homesteads,  he  was  held  to  be  protected  under  Act  XI. 
of  1859,  s.  37. 

Macpherson,    /.—The    howla-lease 
under  which   the  defendant  held   the  land 


provided  for  the  digging  of  tanks,  and 
ing  homesteads  and  gardens.     The  Ji 
has  found  as  a  fact  that  the  defendant! 
occupied  the  land  for  about  40  years. 
has  incurred  expense  in  excavating  tanksi 
making  gardens,  and  erecting  homesii 
and  he  therefore  held  that  she  was  pi 
under  the  4th  Exception  to    section  37- 
Act  XI.  of  1859. 

Upon  the  facts  as  he  finds  them,  we 
the  Judge's  decision  is  right,  and  we 
fore  dismiss  the  appeal  with  costs. 


The  nth  January  1876. 

Present : 

The  Hon'ble  Louis  S.  Jackson  and  W. 
McDonell,  Judges. 

MortSfac^e-bond— Multifariousness. 

Case  No.  283  of  1874. 

Regular  Appeal  from  a  decision  passed 
the  Subordinate  Judge  of  Jessore, 
the  jist  July  1874. 

Krishna  Gopaul  Ghose  (Plaintiff), 
Appellant, 

versus 

Hurry  Nath  Dutt  and  others  (Defendanl 

Respondents, 

The  Advocate-General  and  Baboo  Gopat 
Lall  Mitter  for  Appellant. 

Baboos  Mohiny  Mohun  Roy,  Rash  Beht 
Ghose,   and   Mutty   Lall    Mookerjee 
Respondents. 

In  a  suit  on  a  single  mortg^age-bond  where  part  of  1 
property  concerned  is  conveyed,  or  alleged  to  be 
veyed,  to  different  persons,all  these  are  entitled  to  m 
and  to  be  made  parties.    Such  a  suit  is  not  multrfariovi 

Jackson,  J. — It  appears  from  ihe  rep 
sentations  of  both  the  parties  before  us  \(>4xf 
that,  whereas  the  suit,  as,  brought  in  thQ  Cooil 
below,  involved  the  trial  of  a  number  of 
questions  of  law  and  fact  upon  several  <A 
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questions  evidence   was  matciial   to 
;iven  and  the  parties  were  prepared  to 
such  evidence,  the  Court,  at  the  instance 
le  defendants,  inquired  in  the  first  in- 
te  only  into  two  issues   in  bar  of  the 
and  those  two  issues  being  determined 
|hat  Court  in  favour  of  the  defendants, 
;nce  on  questions  of  fact  was  therefore 
ided:    jConsequently,  if  this  Court  should 
:oncur  in  the  decision  of  those  questions 
ihe    lower   Court,   the   suit   will   have 
»e  remanded  under  section  351    of  the 
|e  of   Civil  Procedure.      The  two  ques- 
which  have  been  so  determined  by  the 
\r    Court    are,    first,    the   objection    of 
liifariousness.     On  that  point  the  Court 
iw  relies  upon  a  precedent  printed    in 
Weekly     Reporter,     pp.     15    and     16. 
tas   been   pointed   out   by   the   learned 
rocate-Genera),  and  the  respondents  did 
venture  to  question  that  the  said  prece- 
does  not  include  such  a  case  as  that 
»re    us.     The    case   in    8    Weekly   Re- 
Ler  is  one  where  an  heir,  under  the  Mitak- 
ra  Law,  brought  a  single  suit  against  a 
iber  of  defendants  to  recover  possession 
^onions  of  the   immoveable  family-prq- 
|ty    which   the   ancestor    had,   at  various 
ts,  alienated  to  those  different  persons,  &nd 
Court  held  that  it  was  not  reasonable 
the  several  alienees  should  be  obJiged 
|take  part  in  a  defence  when  portion  of 
suit  related  to  entirely  dififereni  property, 
involved  different  causes  of  action  in 
ich  they  were  not  concerned.     The  pre- 
II  suit  is  brought  on  a  single  mortgage- 
id,  and  part  of  the  property   concerned 
ring  been  conveyed,  or  alleged  to   have 
^n convened,  to  different  persons,  all  those 
rsons  were  entitled  to  notice  and  to   be 
le  a  party  in  the  suit.     The  suit  therefore 
noi    in   its   nature   multifarious.     Nor 
Is  the  stipulation  contained  in  the  decree 
jthe  Hign  Court  in  its  original  jurisdiction 
bar  to  the  present  suit.     For  reasons 
Iculiar  to  the  practice  of  the  Court  on  the 
Iginai  side,  the  plaintiff  was  restrained,  as 
the  practice  in  similar  cases,  fj'om  exe- 
[ting  that  decree   against  the   mortgaged 
iperiy;   but  that   did   not   dispose   of  or 
tausi  the  plaintiff's  right  of  lien  on  the 
)rtgaged  property,  and  ihere  was  nothing 
latever  10  prevent  his  setting  up  a  mort- 
;e-right  in  the  present  suit.     The  reasons 
which  the  suit  has  been  dismissed  by  the 
in  below   being  such  as   we  think   are 
jvalid,  the  case  must  be  remanded  under 
[ciiOQ  33 1  in  order  that  the  remaming  issues 
tj  be  tried  and  evidence  given. 


The  30th  November  1875. 

Present : 

The  Hon'ble  Louis  S.  Jackson  and  W.  F. 
McDonell,  fudges, 

Mokurruree  Lease  without  Consideration — 

Morts^ag^e. 

Case  No.  299  of  1874. 

Regular  Appeal  from  a  decision  passed  by 
the  First  Subordinate  Judge  of  the  24- Per- 
gunnahs,  dated  the  24th  July  tSj^, 

Anund  Lall  Dass  (one  of  the  Defendants), 

Appellant^ 

versus 

Goopee  Chand  Doogur  (Plaintiff), 
Respondent, 

Mr.  Reily  and  Baboo  Cropal  Lall  Mitter 

for  Appellant. 

Bab 00s  Mohiny  Mohun  Roy^  Debendro 
Chunder  Ghose^  and  Bamachurn  Banerjee 
for  Respondent. 

A  mokurruree  lease  without  consideration  granted  in 
favour  of  the  grantor's  general  agent,  who  had  sustained 
fiduciary  relations  with  him,  was  held  to  be  inoperative 
as  against  a  mortgagee  for  good  and  valid  consideration 
under  a  kobala  of  later  date. 

Jackson^  J, — We  do  not  think  it  necessary 
in  this  case  to  call  upon  the  respondent.  The 
learned  Counsel,  who  appeared  on  behalf  of 
the  appellant,  has,  with  sound  discretion,  con- 
fined himself  to  the  topic  of  the  alleged 
mokurruree  lease  granted  to  the  defendant, 
Animd  L\ll,  which  he  contends  was  granted 
for  a  good  and  valid  consideration,  and  is  not 
invalidated  by  anything  shown  in  ihe  case  of 
the  plaintiff.  It  is  contended  that  the  con- 
sideration for  this  lease  was  really  existent 


62 


Civil 


THE    WEKKLY    KJEFOftTKA. 


Kulings. 


[VoL 


in  the  shape  of  balance  standing  in  the.books 
of  Messrs.  Giiianders  and  Chandra  at  the 
credit  either  of  Anund  Lall  or  of  Bolye 
Chand  himself.  On  that  part  of  the  case  it 
appears  to  us  that  the  evidence  of  Baboo 
Gunnesh  Chunder  Chandra^  who  was  a 
member  of  the  firm  of  Giiianders  and 
Chandra,  and  the  evidence  of  Jogendro 
Chunder  Banerjee,  who  was  a  cashier  of  that 
firm,  effectually  disposes  of  that  part  of  the 
defence.  It  is  quite  clear  that  the  balance 
was  not  at  any  time  at  the  disposal  of  Bolye 
Chand,  but  it  was  at  the  credit  of  Anund 
Lall,  and  was  in  fact  nearly  ail  of  it  subse- 
quently applied  to  the  payment  of  the  claims 
of  the  firm  of  the  attorneys  of  Anund  Lall 
himself,  but  that  a  small  sum  of  Rs.  loo 
found  its  way  into  the  hands  of  Bolye 
Chand,  not  as  part  of  the  consideration  for  the 
lease,  but  as  a  loan.  Then,  as  to  the  circum- 
stances under  which  this  mokurruree  pottah 
was  executed,  it  is  quite  evident  that,  at  the 
time  of  this  and  the  other  *  transactions 
referred  to  in  this  suit,  Bolye  Chand  was  a 
very  young  man,  1 9  or  20,  or  at  the  most  2 1 
years  of  age.  He  appears  to  have  been 
entirely  wanting  in  ordinary  prudence,  care, 
and  knowledge  of  the  common  affairs  of  life. 
He  seems  to  have  at  the  very  outset  plunged 
into  debts,  and  to  have  got  into  the  hands  o^ 
various  attorneys  and  of  speculators  who 
made  use  of  him  for  their  own  purposes,  and 
the  whole  of  his  substance  appears  to  have 
been  involved  in  debts  and  endless  litigation, 
and  it  was  at  this  time,  when  he  was  involved 
in  litigation,  and  his  concerns  were  entirely 
in  the  hands  of  Anund  Lall,  that  it  was  pro- 
posed to  him  to  grant  this  mokurruree  lease. 
It  .is  clear  from  the  evidence  of  Beni  Madhub 
Palit,  and  in  fact  it  comes  out  a  little  from 
the  evidence  of  Anund  Lall  himself,  that 
Bolye  Chand  was  not  inclined  to  grant  this 
lease>;  that  he  was  constantly  solicited  to  do 
it;  that  the  pottah  was  prepared  long  before 
he  gave  his  signature  to  it;  and  that  he  had 
been  repeatedly  pressed  and  solicited  before 
it  could  be  got  signed  ;  and  that  the  moment 
it  was  signed  it  was  carried  to  the  Registrar's 
office  for  registration.  Regard  being  had  to 
the  relation  which  existed  between  Bolye 
Chand  and  Anund  Lall,  and  to  the  entire 
absence  of  consideration,  it  appears  to  us 
that  this  lease  cannot  be  allowed  to  stand  as 
against  the  plaintiff,  and  that  the  plaintiff 
was  justly  entitled  to  the  relief  granted  him 
by  the  Court  below.  The  appeal  is  dismissed 
with  costs. 


The  and  December  1875. 

Present : 

The  Hon'ble  Louis  S.  Jackson  and  W. 
McDonell,  Judges. 

Presumptton^"  Omnia  praesiummtar  rite 

acta." 

Case  No.  66  of  18751. 

Special   Appeal  from   a  decision  passed 
the     Judge    of  Dacca^    dated   the    i\ 
August    iSyjft    affirming    a    decision 
the   Moonsiff  of  Manickgunge^  dcUed 
lolh  January  iSj^f. 

Arman  Khan  and  others  (Plaintiffs), 
Appellants^ 

versus 

Bam  a  Soonduree  Dossee  and  others 
(Defendants),  Respondents. 

Mr,    Stokoe    and    Baboos    Hem     Chm 
Banerjee    and    Bhowanee    Churn     />i 
for  Appellants. 

Baboo  Sreenath  Banerjee  for  RespondenI 

*  The  proceedings  of  a  public  officer  must  be  pi 
to  l^  reg'ular ;  and  if  they  took  place  long*  ago  {e, 
20  years  previously),  it  is  not  just  to  re()uir< 
such  circumstances  as  due  service  of  notice. 


Jackson,  J, — Thk  plaintiffs  really  m; 
out  no  case.  The  defendants  cannot 
bound  by  the  fact  that  they  took  land  ac 
ing  to  the  boundaries  laid  down  in  Mi;; 
Liitledale*s  map,  because  it  is  clear  that 
complaint  was  made  of  inaccuracy  of  that 
map,  and  by  an  order  of  the  District  Officer 
in  1845  a  Deputy  Collector,  Moulvie  Reazad^ 
din,  was  deputed  to  hold  an  inquiry,  the  resu: 
of  which  was  the  rectification  of  that  m 
It  is  contended  that  there  is  no  evidence  ixk 
show  that  the  plaintiff's  predecessor  had 
notice  of  these  proceedings,  but  the  District 
Judge,  it  appears  to  us,  has  not  gone  farther 
than  it  was  necessary  in  allowing  force  W 
these  proceedings.  It  must  be  remembered 
that  these  were  proceedings  of  a  publm 
officer,  and  in  such  a  case  the  ordinary  max« 
im,  *'  Omnia  prcBsumuntur  rite  esse  acta,** 
should  apply,  and  in  aid  of  that  maxim  it 
must  also  be  borne  in  mind  that  a  certain^ 
person  named  Shib  Kristo  Sen  is  actually 
declared  by  the  Deputy  Collector  to  have 
appeared  on  behalf  of  the  plaintiff's  prede*.- 
cessor,  Aghur  Ali.  These  are  circumstanceft;^ 
occurring  so  long  back  as  20  years,  and  it, 
would   be  quite   unjust,  to  call   upon    the 


defendants  to  prove,   over  and  above    the 
presumptions  arising  from  these  proceedings 
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\  in  point  of  fact  the  plaintiff's  predeces- 
had  notice.  The  fishery  in  dispute,  it 
iearsy  has  always  been  in  the  possession  of 
defendants,  and  it  seems  to  us  that  the 
irts  below  were  quite  right  in. holding  that 
kr  these  circumstances  the  plaintiffs 
it  out  no  such  case  as  entitled  them  to 
over  possession.  Then  it  is  contended  as 
ards  a  small  portion  of  the  land  said  to 
lying  beyond  the  boundaries  of  Moulvie 
lzuddin*s  map  that,  as  the  defendants 
im  land    lying  within   those   limits,   the 

flying  oatside  those  limits  should  at  any 
have  been  given  to  the  plaintiff.  But 
!  question  is  not  what  title  the  defendants 
lid  make  out,  but  what  title  the  plaintiffs 
>«ed.  The  special  appeal  is  dismissed 
lb  costs. 


The  2nd  December  1875. 

Present : 

The  Hon'ble  F.  B.  Kemp,  Judg^, 

rorof  Calculation— Review— Special  Appeal. 

Case  No.  1606  of  1874. 

iulal  Appeal  from  a  decision  passed  hy 
the  Judge  of  Patna,  dated  the  jist 
March  iSy^^  affirming  a  decision  of  the 
Moonsiff  of  Behar,  dated  the  24th 
February  rSjj. 

Mirza  Akbur  Ali  and  others  (Plaintiffs), 

Appellants, 

versus 

Malltck  Mukhdoom  Buksh  and  others 
(Defendants),  Respondents, 

foonshee  MaAomed   Yusuf  for   Appellants. 

tr,  R.  E.   Twidale  and    Moonshee   Ahdool 
Baree  for  Respondents. 

Where  a  jud^rment  contains  such  an  error  as  a  mis- 
llcnlation  oJF  the  claim  decreed,  it  can  be  rectified  by 
I  apptlcation  made  in  due  time ;  and,  in  the  absence 
(die  Judj^e,  the  law  admits  of  his  successor  amending' 
p reviewing  the  judgment  on  good  cause  shown.  But 
Bch  error  is  not  a  ground  for  the  High  Court's  inter- 
srence  in  special  appeal. 

If  the  importance  of  this  case  is  to  be 
'xiged  by  the  length  of  the  argument,  then 
L  should  hesitate,  before  passing  judgment, 
llUing  alone,  and  I  should  probably  act  upon 
he  suggestion  thrown  out  by  the  pleader  for 
'fce  special  appellant  to  reserve  it  for  a 
fcnch  of  two  Judges.  The  argument  has 
ken  a  very  lengthy  (the,  and.  I  have  allowed 
K  to  be  so,  because^  as  I  have  already  said, 
\  am  sitting  alone,  and  because  the  decision 


appealed  from  was  passed  by  a  Judge  who 
is  now  one  of  the  Judges  of  this  Court. 

The  suit  was  for  rent  for  the  years  1276 
to  1278,  and  the  amount  claimed  was 
Rs.  187.  The  defendant,  the  r3'ot,  and  the 
intervenor,  Mukhdoom  Buksh,  seem  to  have 
made  common  cause  in  the  case,  and  to  have 
resisted  the  plaintiff's  claim  to  a  portion  of 
the  rent.  The  Moonsiff  gave  the  plaintiff 
a  modified  decree  for  Rs.  179-8;  that 
is  to  say,  that,  out  of  a  claim  of  Rs.  187,  he 
deducted  Rs.  7-8. 

On  appeal  to  the  Judge,  he,  on  considera- 
tion of  the  High  Court's  decree,  dated  the 
7th  April  1870,  upon  which  the  intervenor 
relied,  held  that  it  was  clear  that  the  High 
Court  had  decided  that  no  mokurruree  right 
had  passed  to  Mukhdoom  Buksh  by  his 
purchase,  and  consequently  that  he  was  not 
entitled  in  the  present  suit  to  claim  any  share 
of  the  mokurruree  rent.  In  this  view,  the 
Judge  decreed  to  the  plaintiff  the  whole  of 
the  claim. 

Then  there  was  a  special  appeal,  and  that 
special  appeal  was  heard  by  a  single  Judge, 
Mr.  Justice  Phear.  The  learned  Judge  on 
the  28th  August  1873,  ^^^^^  giving  a  de- 
tailed history  of  the  case,  and  holding  that 
the  Judge  had  misapprehended  the  meaning 
of  the  decision  of  the  High  Court  already 
referred  to,  remanded  the  case  for  trial  of 
the  following  issue,  namely:  '^What  portion 
"  of  the  rent  reserved  under  the  mokurruree 
"  pottah  which  was  mentioned  in  the  plaint 
**  did  the  intervenor  Mukhdoom  Buksh, 
"special  respondent  before  him,  become 
"  entitled  to "  (these  words  are  important) 
*'  by  reason  of  his  purchase  of  the  4  dams 
"16  cowries  4  bhowries  3  fowries  share 
"which  he  is  declared  by  the  High  Court's 
"  decree  to  have  purchased  from  Hyderee 
"  Begum."  On  that  issue  going  back  for 
trial  to  the  Zillah  Court,  the  Judge  admits 
in  his  decision  that  he  was  wrong  in  his 
former  decision,  and  also  wrong  in  his  inter- 
pretation of  the  meaning  of  the  decision  of 
the  High  Court  already  quoted.  He  now 
finds  on  the  issue  laid  down  by  the  remand- 
ing Judge  that  the  total  jumma  of  the 
mokurruree  of  Magh  1246  is  Rs.  225,  and 
that  after  deducting  the  mokurruree  three- 
fourths  share,  the  one-fourth  or  milkeut 
share  was  Rs.  56-4  (this  much  is  admitted 
by  both  parties);  that  on  this  proprietary 
share  Imam  Beg's  share  was  Rs.  18-12,  this 
is  also  admitted  by  both  parties;  that  again 
one-half  of  this  or  Rs.  9-6  was  Hyderee 
Begum's  share  by  purchase,  and  that  one- 
sixth   of  the  remaining  half  or  Re.   1-9-6 
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was  Hyderee  Begum's  share  by  inheritance 
from  her  mother  Jeebunnissa.  Therefore, 
says  the  Judge,  Hyderee  Begum's  proprie- 
tary share  in  the  jamma  was  Rs.  9-6  plus 
Re.  1-9-6,  which  she  obtained  by  inheritance 
from  her  mother,  or  total  Rs.  10-15  6,  which 
is  exactly  the  amount  claimed  by  the  inter- 
venor.  Hence,  says  the  Judge,  the  order  of 
the  Moonsiff  deducting  the  share  due  to 
Mukhdoom  Buksh  is  correct,  and  he  dis- 
missed the  appeal  with  costs.  I  may  here 
add  before  I  proceed  to  judgment  that  the 
Moonsif!  does  not  deduct  Rs.  10- 15-6,  but 
deducts  only  Rs.  7-8,  inasmuch  as  the 
intervenor  admitted  that  up  to  Falgoon  1278 
he  had  not  collected  the  rents;  that  the 
plaintiff  was  entitled  to  collect  up  to  th.it 
date;  and  on  that  account  Rs.  3-7-6  as 
admitted  by  the  intervenor  was  deducted 
from  the  Rs.  10-15-6,  and  the  balance  Rs.  7-8 
was  deducted  from  the  original  claim,  and  a 
decree  passed  in  favour  of  the  plaintiff  for 
the  remainder,  which  decree  was  upheld  by 
the  Judge. 

In  special  appeal  three  grounds  were 
taken  :  first,  that  on  the  Judge's  own  showing, 
the  Judge  is  wrong  in  deducting  the  amount 
which  he  has  deducted  from  the  special 
appellant's  claim.  Now,  this  ground,  stand- 
ing alone,  is  not  a  ground  on  which  this 
Court  would  interfere  in  special  appeal.  If, 
on  the  Judge's  own  judgment,  he  has  com- 
mitted an  error  in  deducting  the  amount 
from  the  plaintiff's  claim,  that  could  have 
been  rectified  by  an  application  in  due  time 
to  the  Judge  to  amend  his  decree.  The 
special  appellant's  pleader  has  stated  that 
the  Judge  who  passed  the  decree  is  no 
longer  the  Zillah  Judge;  but  there  was 
ample  time  for  the  Judge  who  passed  the 
decree  to  amend  it,  inasmuch  as  he  was  not 
appointed  to  be  a  Judge  of  this  Court  until 
some  time  after  the  decree  was  passed,  and 
even  in  his  absence,  the  law  admits  of  his 
successor  amending  or  reviewing  his  prede- 
cessor's judgment  on  good  cause  being 
shown.  Therefore  the  first  ground  taken  is 
untenable. 

The  second  ground  is  that,  when  the  onus 
was  on  the  intervenor,  he  was  bound  to  show 
the  particular  rents  to  which  he  is  entitled. 
Now  it  so  happens  that  the  question  of 
onus  was  before  Mr.  Justice  Phear  when 
remanding  the  case,  and  that  learned  Judge 
says  that  perhaps  he  ought  to  hold  that  the 
onus  was  on  the  intervenor-defendant,  Mukh- 
doom Buksh  ;  but  he  expressly  stated  that  he 
was  reluctant  to  determine  the  case  on  a 
mere   question  of  onus,  and   he  therefore 


remanded  the  case,  giving  both  parties 
opportunity  to   file   evidence   on    the   i 
which   he  thought   proper   to   lay    down 
remanding  the'  case.     Now,  as  a    matter 
fact,  the  defendant  has  fully  discharged 
onus  which  was  on  him.  namely,  he  has 
the  decision  of  the  High  Court  which 
already  been  referred  to  in  the  course  of 
judgment  which  shows  the   pa^^icalar  rei 
to  which  he  is  entitled. 

Then  the  third  ground  of  appeal  is,  that  tt 
intervenor  should  have  given  evidence  % 
actual  collections  of  rent  in  order  to  shq 
his  right  to  a  particular  rent.  Now  thi 
was  not  the  issue  raised  bj  the  ieamc 
Judge  who  remanded  the  case  ;  the  issi 
was  not  what  the  intervenor  had  actual 
collected,  but  what  he  was  entitled  to  coUecl 
or,  to  use  the  words  of  the  learned  Jad| 
himself :  ''  Whiit  portion  of  the  rent  resemi 
under  the  mokurruree  pottah  did  the  in 
venor  become  entitled  to  by  reason  of 
purchase  of  the  4  dams  16  cowries  4  hh 
ries  3  fowries  share  which  he  is  decl 
by  the  High  Court's  decree  to  have 
chased  from  Hyderee  Begum/'  Tbcd 
fore  it  would  be  sufficient  to  dismiss  i4 
special  appeal  on  the  ground  alone  that  al 
valid  ground  of  special  appeal  has  been  ma4{ 
out ;  but  as  there  has  been  considerable  arj 
ment  in  this  case,  and  as  the  pleader  for 
plaintiff,  appellant,  has  very  ably  contea 
that  the  Judge  was  wrong,  I  have  taki 
some  extra  trouble,  which  was  not  nece 
perhaps  in  special  appeal,  to  disco 
whether  there  was  any  error  in  the  jad^ 
ment  of  the  lower  Court,  and  I  must  co» 
fess  that  I  can  find  none.  It  is  clear  thi( 
the  jumma  reserved  in  the  pottah  wa| 
Rs.  225.  All  parties  admit  that  one-fouHi 
was  the  milkeut  right  which  would  bfl 
Rs.  56-4,  and  all  parties  also  admit  tbl|| 
Imam  Beg,  the  son  of  the  original  granted 
Shahbaz  Beg,  had  one-third  of  the  milkeitf 
right  which  would  represent  a  jumma  d 
Rs.  18-12.  Then  it  is  also  admitted  tbd 
the  intervenor  has  purchased  the  rights  d 
Hyderee  Begum,  and  it  has  been  established 
that  these  rights  on  the  total  jumma  were 
Rs.  9-6  in  her  own  right  by  purchase,  ani 
Re.  1-96  in  right  of  inheritance  from  hei 
mother  Jeebunnissa,  or  altogether  Rs.  10-15-6J 
and  this  is  the  sum  which  has  been  deducted 
from  the  plaintiff's  claim  minus  Rs.  3-7-4; 
allowed  by  the  defendant,  inasmuch  as  he 
did  not  collect  up  to  Falgoon  1278. 

The  decision  of  the'  Judge  is  therefore 
correct  both  in  law  and  fact,  and  the  special 
appeal  must  be  dismissed  with  costs. 
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The  8th  December  1875. 

Present : 

le  Hon'ble  Sir  Richard  Garth,  A7.,  Chief 
yusiice^  and  the  Hon'ble  E.  G.  Birch, 
Judge. 

Ejectment  by  Collector— Limitation. 

Case  No.  313  of  1875. 

fecial  Appeal  from  a  decision  passed  by 
ihe  Subordinate  Judge  of  Rungpore^ 
doled  the  2jrd.  November  iSy^,  affirming 
a  decision  of  the  Additional  Sudder 
Moonsiff"  of  that  District^  dated  the  i^ih 
December  i8yj. 

A2ee20oddeen  Mahomed  (one  of  the 
Defendants),  Appellant, 

versus 

Mahomed  Meajan  (Plaintiff),  Respondent, 

Woulvie  Murhumut  Hossein  for  Appellant. 

Baboo  Issur  Chunder  Chuckerbutty  for 
Respondent. 

A  party,  whose  object  is  to  establish  his  title  to 
roperty  from  which  he  has  been  turned  out  by  the 
oUector,  may  bring  his  suit  within  twelve  years. 

Garth,  C.J. — Wit  are  concluded  by 
rathority  in  this  case.  There  have  been 
lecisions  in  this  Court  (7  Weekly  Report- 
*»  P«  153.  and  8  Weekly  Reporter, 
1^.  294),  which  clearly  show  that,  where 
the  object  of  a  party,  who  has  been  turned 
l»t  by  the  Collector,  is  to  establish  his  title  to 
the  property,  he  can  bring  his  suit  within 
twelve  years.  The  restriction  in  section  tj 
^AciX.  of  1859  ^oes  not  apply  to  him. 
*hc  appeal,  therefore,  will  be  dismissed  with 
costs. 


VoL  XXV. 


The  8th  December  1875. 

Present : 

The  Hon'ble  Sir  Richard  Garth,  A7,  Chief 
Justice,  and  the  Hon'ble  E.  G.  Birch, 
Judge, 

Ameen's  proceeding's — Possession. 

Case  No.  13  of  1875. 

Special  Appeal  from  a  decision  passed  by 
the  First  Subordinate  Judge  of  Mymen- 
singhy  dated  the  2^th  September  18^4, 
reversing  a  decision  of  the  Additional 
Moonsiff  of  Atteah,  dated  the  12th 
September  iSj^- 

Janokec  Nath  Chowdhry  (Plaintiff), 
Appellant, 

versus 

Berjendro  Coomar  Roy  Chowdhry  and  others 
(Defendants),  Respondents, 

Baboo  Mohinee  Mohun  Roy  for  Appellant. 

Baboos  Kalee  Mohun  Dass  and   Sreenath 
Dass  for  Respondents. 

Where  an  ameen  measured  and  mapped  land  and 
altered  his  map  on  objection  made,  the  proceeding's,  as 
beingf  merely  upon  paper,  and  not  interrupting  the 
actual  possession  or  occupation  of  the  land,  were  held 
not  to  amount  to  an  act  of  ownership  by  either  of  the 
parties  concerned  or  to  affect  the  question  of  pos> 
session. 

Garth,  C,J, — We  have  given  our  best 
consideration  to  this  case,  not  only  on  ac- 
count of  its  importance,  but  also  because 
there  were  some  portions  of  the  judgment 
of  the  Lower  Appellate  Court  which  struck 
us  as  not  being  quite  satisfactory ;  but,  on  the 
whole,  we  do  not  see  any  ground  for  disturb- 
ing the  decision  at  which  it  has  arrived. 
Undoubtedly  he,  the  Subordinate  Judge,  has 
tried  the  right  issues.  The  first  issue  which 
he  decided  to  try  was,  whether  the  plaintiff 
had  been  in  possession  within  twelve  years 
before  the  institution  of  the  suit ;  and,  with 
regard  to.  that,  he  says  that  he  has  fully 
considered  the  deposition  of  the  plaintiffV 
witnesses,  and  he  finds  their  evidence  so 
unsatisfactory,  that  he  cannot,  upon  such 
evidence,  believe  that  the  plaintiff  had  been 
in  possession  during  twelve  years.  In  point  of 
fact,  he  finds  that  he  has  not  been  in  posses- 
sion during  the  twelve  years.  That  was 
purely  a  question  of  fact  for  him ;  and  we 
cannot,  of  course,  go  into  the  facts  for  the 
purpose  of  ascertaining  whether  he  has 
decided  it  rightly. 
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But  then  it  is  said,  that  in  1864  there 
were  certain  proceedings  which  amounted  to 
an  act  of  ownership  on  the  part  of  the 
plaintiff's  predecessor.  If  we  thought  that 
what  occurred  at  that  time  really  resulted  in 
the  land  being  taken  possession  of,  and 
actually  occupied,  by  the  plaintiff,  we  should 
be  very  much  disposed  to  send  the  case 
back  for  a  re-trial  on  the  ground  that  there 
was  a  question  which  had  not  been  properly 
considered  by  the  Subordinate  Judge.  But 
when  we  consider  what  those  proceedings 
really  were,  we  find  that  they  were  all  upon 
paper,  and  need  not  in  the  slightest  degree 
have  disturbed  the  possession  of  the  persons 
who  at  that  time  occupied  (he  land. 

It  appears  that  an  ameen  was  sent  to  the 
land  for  the  purpose  of  ascertaining  the 
rights  of  the  defendants  inier  se;  and  for 
that  purpose,  and  in  order  to  make  a  map  of 
the  locality,  he  went  to  the  land  and  made 
bis  measurements.  Then  it  seems  that  the 
plaintiffs  on  seeing  the  map  made  by  the 
ameen  objected  to  it  on  the  ground  that  the 
area  which  the  ameen  had  marked  out  as 
belonging  to  some  of  the  defendants  included 
a  part  of  the  village  which  the  plaintiff 
claimed.  On  this  objection  being  made, 
the  ameen  altered  the  map,  and  excluded 
the  land  claimed  by  the  plaintiffs.  But  this 
was  all  upon  paper.  Nobody  went  upon  the 
land  except  the  ameen  himself,  and  he  went 
there  before  the  question  arose.  There  is 
nothing  to  show  that  the  persons  who  were 
in  the  actual  occupation  of  the  land,  the 
ryots,  knew  for  what  reason  the  ameen  was 
making  his  measurements  ;  and  even  if  they 
did,  nothing  is  more  likely  than  that  they 
would  have  allowed  him  to  make  them  with- 
out interruption.  Those  proceedings,  there- 
fore, cannot  be  considered  to  amount  to  an 
act  of  ownership  by  either  of  the  parties. 
It  is  not  suggested  that  at  that  time  the 
plaintiffs  took  any  steps  (although  one 
would  have  thought  that  if  the  property 
really  belonged  to  them,  they  would  have 
done  so)  for  the  purpose  of  turning  out  any 
persons  who  were  occupying  the  land  on 
the  part  of  the  defendants. 

The  proceedings  which  were  merely  upon 
paper  were  quite  consistent  with  the  posses- 
sion of  the  property  being  in  the  defendants, 
or  in  any  third  person  other  than  the 
plaintiffs.  They  did  not,  in  the  smallest 
(ln^gree,  interrupt  the  actual  possession  or 
occupation  of  the  land ;  and,  consequently, 
the  Judge  might  very  properly  have  consi- 
dered that  they  did  not  affect  the  question 
of  possession.    They  would,  no  doubt,   be 


important   when   it  came  to  a  quest 
title,  but  that  was  the  second  is^ue  in 
case.     The  first  issue,  as  we  have 
stated,  was  whether  the  plaintiff  had 
possession  during  Mc  iwelve  years  pri 
to  ihe  suit,  and  the  Subordinate  Judge 
that  issue  in  the  negative.     That 
we  do  not  see  how  we  can  disturb  his 
sion ;  and  what  is  more  important  (akh 
must  say  that  it  would  have  been  more 
factory  to  me  and  to  my  learned  coll 
if  another  trial  could  have  been  had) 
not  think  we  are  authorized  under  the 
cedure  Code  to  send  the  case  back 
new  trial. 

The  appeal  will,  therefore,  be  dismx: 
with  costs. 


f< 


The  9lh  December  1875. 
Present : 

The  Hon'ble  Sir  Richard  Garth,  /T/., 
Justice,  and   the  Hon'ble   E.    G.    Bii 

'  Landlord  and  Tenant — Limitatioti. 
Case  No.  889  of  1875. 

Special  Appeal  from  a  decision  passed  by 
Judge   oj  Mymensinghy  dated    the 
February  iS^j,  affirming  a  decision  ofi 
First  Subordinate  Judge  of  that  Disti 
dated  the  6th  July  1874. 

Rajkishore  Surma  Chuckerbutty  and  anot 
(Defendants),  Appellants, 

versus 

Grija  Kant  Lahiree  Chowdhry  (Plaintiff), 

Respondent, 

Baboos  Gopal  Lall  Mitter  and  Kalee 
Kishen  Sen  for  Appellants. 

Baboos  Sreenath  Dass  and  Bussunt 
Coomar  Bose  for  Respondent. 

Payment  of  rent  proves  the  relation  of  landlord  s 
tenant ;  and  where  that  exists,  no  question  of  limiti^ 
tion  can  aris<;.  ' 

Garthy  C.J.—We  think  that  this  apptt 
should  be  dismissed.  There  are  two  poi 
raised  by  the  appellant.  In  the  first  pi 
it  is  said,  that  the  Lower  Appellate  Co 
was  wrong  in  holding  that  the  question  ** 
limitation  did  not  arise  in  respect  of  ploH^ 
Nos.  2  to  13  on  account  of  the  fact  beioi 
admitted  that  the  relation  of  landlord  ana 
tenant  existed  between  the  parties.  Bad'f 
the  relation  of  landlord  and  tenant  did  existt 
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[is  clear  no  qaestion  of  limitation  would 
Be,  and  the  Court  was  right  in  so  holding. 
iidence  was  given  on  boih  sides  to  show 
|tt  rent  had  been  paid  by  the  defendant  to 
|b  plaintifif :  and  that  being  so,  we  consider 
b  Judge  was  right  in  deciding  that  the 
latlon  of  landlord  and  tenant  had  been 
konred  to  exist. 

As  to  thc^  second  point,  it  is  said,  that  if 
|b  relationship  of  landlord  and  tenant  exist- 
I  between  the  parties,  the  plaintiff  ought 
f  have  given  the  defendant  notice  to  quit. 
bis  point  was  not  taken  in  the  Court  of 
le  Subordinate  Judge,  nor  in  the  Lower 
|>pellate  Court.  It  is  now  taken  here  for 
ie  first  time,  and  for  aught  we  know 
dice  to  quit  may,  in  fact,  have  been  given. 
kit  as  the  point  was  not  taken  until  the 
ase  aftived  at  this  stage,  we  cannot  listen 
»it. 

The  appeal  must,  therefore,  be  dismissed 
nth  costs. 


Re 


The  22nd  December  1875. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  E.  G. 
Birch,  Judges, 

-emption— Limitation— Act  IX.  of  1871,  Sch. 

IL,  art  10. 

Case  No.  595  of  1875. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  0/  ^yihet^  dated 
the  1 6th  December  18 J 4,  reversing  a 
decision  0/  the  Moonsiff  of  Fenchoogunge, 
dated  the  2^h  August  i8j^, 

Noziba  Khatoon  (one  of  the  Defendants), 

Appellant, 

versus 

Mahomed  Johur  and  another  (Plaintiffs), 

Respondents, 

Baboo  Joy  Gobind  Shome  for  Appellant. 

Baboo  Rajendro  Nath  Bose 
for  Respondents. 

^  Against  a  party  suing^  to  enforce  a  ri^ht  of  pre*emp- 
6mi,  limitatioQ  runs  from  the  time  of  actual  possesiion 
Wider  the  sale  which  he  seeks  to  impeach,  and  the  period 
of  sncb  iimttatioQ  is  one  year;  but  he  is  not  bound,  on 
kearinj^  of  a  sale,  to  wait  until  the  yeir  has  expired. 

Kemp  J  J. — This  was  a  suit  on  the  part 
of  the  plaintiffs  based  on  the  right  of  pre- 
emption. 

The  defendants  alleged  that  the  plaintiffs 
were   never  desirous    of    purchasing    this 


land ;  that  they  never  expressed  any  intention 
of  doing  so;  and  that  they  never  performed 
any  of  the  preliminary  conditions  of  pre* 
emption,  or  offered  the  defendants  any 
consideration-money. 

The  Moonsiff  dismissed  the  plaintiffs'  suit. 
He  held  that  the  suit  was  premature,  inas- 
much as  the  vendee  had  not  taken  possession, 
and  because  it  was  with  reference  to  ijmalee 
property  that  the  right  was  claimed. 

The  Subordinate  Judge  reversed  this  deci- 
sion and  found  that  the  suit  of  the  plaintiffs 
was  not  premature;  that  the  plaintiffs,  if 
they-  could  prove  that  they  are  the  shnffd- 
e-shureeks,  and  have  conformed  to  the 
terms  0!  the  Mahomedan  law  in  performing 
the  requisite  ceremonies,  would  be  entitled 
to  obtain  possession  in  the  form  in  which 
the  properly  was  held  by  the  vendors  On 
the  question  of  fact,  the  Subordinate  Judge 
found  that  it  was  proved  by  the  witnesses 
that  the  plaintiffs  went  through  the  preli- 
minary form  of  Tuliub-i-moasibut,  and  also 
that'they  performed  the  Tullub-i-ishtishdad. 

One  of  the  defendants,  Noziba  Khatoon, 
appeals  to  this  Conrt,xand  her  pleader  con* 
tends  that  there  is  no  evidence  that  the 
plaintiffs,  as  found  by  the  Subordinate  Judge, 
complied  with  the  requirements  of  Maho- 
medan law.  We  have  had  the  evidence 
of  one  of  the  witnesses  read  to  us,  and  we 
have  no  hesitation  in  saying  that  the  Subor- 
dinate Judge  is  perfectly  correct  in  his  deci- 
sion. 

The  next  point  urged  before  us  is  the 
point  of  limitation.  With  reference  to  this 
question,  we  hold  that  the  Subordinate 
Judge  was  also  correct.  The  plaintiffs 
brought  their  suit  on  hearing  of  the  sale 
to  the  other  parties.  The  limitation  laid 
down  in  Schedule  II.  of  Act  IX.  of  187 1, 
art.  10,  provides  that  the  period  of  limit- 
ation will  run  adversely  against  a  party 
suing  to  enforce  a  right  of  pre-emption  from 
the  time  when  the  purchaser  takes  actual  pos- 
session under  the  sale  sought  to  be  impeach- 
ed, and  that  period  is  one  year.  The  law 
does  not  lay  down  that  a  plaintiff  claiming 
a  right  of  pre-emption  is  bound,  on  hearing 
of  a  sale,  to  wait  until  the  year  has  expired. 

On  the  third  point,  namely,  that  the  suit 
being  one  to  recover  possession  of  a  portion 
of  the  land  jointly,  cannot  be  maintained, 
we  find  that  the  plaintiffs  sued  to  have  it 
declared  that  the  deed-of-sale  is  inoperative 
as  against  them,  inasmuch  as  they  are  enti- 
tled to  the  right  of  pre-emption  as  shuffd- 
e-shu  reeks.  As  it  has  been  found  by  the 
Subordinu:  judge  that  they  have  that  right. 
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and  that  ihey  have  performed  the  necessary 
ceremonies  according  to  Mahomcdan  law, 
we  do  not  see  any  reason  why  the  plaintiffs 
should  not  have  the  decree  which  they  ob- 
tained from  the  Subordinate  Judge,  namely, 
that  they  will  be  entitled  to  possession  in 
the  form  in  which  the  property  was  held 
by  the  vendors. 
The  special  appeal  is  dismissed  with  costs. 


The  5th  January  1876. 

Present : 

The  Hon'ble  Sir  Richard  Garth,  A7., 
Chief  yusiice,  and  the  Hon'ble  E.  G. 
Birch,  Judge, 

Compromise— Record  of  Suit— Office  Copy. 

Case  No.  3067  of  1874. 

Special  Appeal  from  a  decision  passed  by 
the  Judicial  Commissioner  of  Choia 
Nag  pore,  dated  the  loth  September  18^4^ 
reversing  a  decision  of  the  Deputy 
Commissioner  of  Lohardugga,  dated  the 
jfth  November  18'/ j, 

Bhagain  Megh  Ranee  Kooer  (Plaintiff), 

Appellant, 

versus 

Gooroo  Pershad  Singh  (Defendant), 
Respondent, 

Baboo  Kalee  Mohun  Dass  for  Appellant. 

Mr.  R.  T.  Allan  for  ResponJent. 

Where  a  suit  is  compromised,  and  a  petition  is  present' 
ed  in  the  usual  way,  and  the  Court  makes  an  order  con- 
firming^  the  agreement  which  with  the  order,  as  well  as 
the  agreement  and  power-of>attorney,  are  all  entered 
Upon  record,  these  papers  become  as  much  a  part  of  the 
record  in  the  suit  as  if  the  case  had  been  tried  and 
judgment  given  between  the  parties  in  the  ordinary 
way;  and  that  record  is  a  public  document  and  may  be 
proved  by  an  office  copy. 

.  Garth,  C,J. — This  was  a  suit  brought  by 
the  plaintiff  to  recover  possession  of  a  certain 
village.  It  was  admitted  at  the  trial  that 
she  had  a  proprietary  title  to  this  village; 
and  it  was  also  admitted  that  the  defendant 
was  entitled  to  receive  from  her  certain 
maintenance.  It  appears  that  for  some  time 
litigation  had  been  going  on  between  these 
parties,  and  in  one  suit,  which  was  com> 
menced  by  the  present  defendant  against 
the  present  plaintiff,  an  agreement  was  come 
tQ  for  the  purpose  of  settling  their  disputes; 
and  for  the  purpose  of  getting  that  agree- 
ment properly  executed,  a  power-of-attorney 


was   given  to  the  vakeels  by  bo:h    p 
By  the  terms  of  that  agreement,  insleaif 
the  maintenance  to  which  the  present  d 
ant,  the  then  plaintiff,   was  emitled,  it 
arranged  that  he  should  hold  possessioa 
receive  the  profits  of  the  village  whidi 
the  subject  of  this  suit. 

In  answer  then  to  the  plaintiff's  case 
plaintiff  being,  as  we    have  already 
confessedly  entitled   to  the  property), 
defendant  set  up  this  agreement  which 
been  come  to  in  the  former  suit.     To 
the  plaintiff  objected,  and  now  objects 
special  appeal,  that  no  proper  evidence 
adduced  in  Court  to  prove  either  the  po 
of-attorney    or  the   agreement   which 
executed  in  accordance  with  it. 

There  certainly  is  some  little  difHcaliy 
ascertaining    from    the    record    whtt 
evidence  really  was;  but,  looking  care 
into    the    proceedings,  we    think   that 
evidence  is  sufficient  to  establish  both 
power-of-attorney  and  the  agreement. 

It  seems  that,  when  the  former  suit 
compromised    and   the  arrangement  w 
we  have  mentioned  arrived  at  between 
parties,  a  petition  was  presented  in  the 
way   to   the   Court    in   that  suit,    that 
arrangement  should  be  carried  out :  and  Uj 
that  petition  the  Court  made  an  order 
firming  the  agreement,  and  then  the  po 
of-attorney,  the  agreement,  and   the  ord 
made  by  the  Court  were  all  entered  a 
record,  and  became  as  much   part  of 
record  in  the  suit  as  it  the  case  had 
tried  in  a  hostile  manner,  and  judgment  gi 
between   the   parlies   in  the   ordinary   wa 
That  record,  therefore,  is  a  public  docume 
and  as  such  may  be  proved  by  an  offii 
copy.     In  this  suit,  an  office  copy  of  t 
record  in  the  former  suit  was  produced  i 
Court ;  and  it  also  appears  that  the  Judici 
Commissioner  sent  for  the  original  procei 
ings  and  examined  them.    Here  we  have  01 
the  office  copy  of  these  proceedings, 
primd  facie  we  must  take  it  that   everythi 
that  appears  there  is  correct,  and  has 
properly  carried  out. 

Then  the  plaintiff  objects  that  she  ne 
properly  executed  the  agreement,  nor-sig 
the  power-of- attorney.     It  that  were  so, 
ought,  when  the   defendant  took  possessi 
of  the  village,  to  have  instituted  a  suit  to 
aside  these  proceedings  in  the  former  sa 
upon  the  ground  that  they  were  unauthori 
by  herself.     Instead  of  doing  this,  she  no*^! 
attempts   in   this   suit   to   prove   that  these 
proceedings  (which  are  primd  facie  honest 
and   correct)   were  either  forgeries,  or  exe* 
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in  such  an  improper  way,  that  she  is 
[bound  by  them, 
le  evidence  which  she  adduced  upon 
pan  of  the  case  was  oral  evidence ;  and 

lestion  whether  she  had,  in  point  of  fact, 

Improperly  induced  to  enter  into  this 

cement    was  a  question   of   fact.     This 

ion    the    Judicial    Commissioner    has 

led  agaipst  the  plaintiff,  and  we  cannot 

'b  his  decision, 
'e  think,  therefore,  that  there  is  no  good 

C>n   for    disturbing   the   decision  of  the 
r  Coart,  and  the   appeal    will  be  dis- 
lised  with  costs. 


! 


i 


The  5th  January  1876. 
Present : 


fSh^  Hon'ble  W.  F.  McDonell,  yudge. 


Special  Appeal — Mttltifariousness. 
Case  No.  793  of   1875, 


)^ial  Appeal  from  a  decision  passed  by 
^2<  Officiating  Subordinate  Judge  0/ 
.furreedpore^  dated  the  nth  January 
\f^7Sy  reversing  a  decision  of  the  Moonsiff 
vof  Muksoodpore^  dated  the  jist  January 

rLoke  Naih  Sircar  (PlaintifiF),  Appellant, 


versus 


\ 

^-  Hodboo  Soodun  Shaha  and  another 
}  (Defendants),  Respondents. 

Baboo  Bunsshee  Dhur  Sen 


t 


for  Appellant. 

Baboo  Grija  Sunkur  Mojooridar 
for  Respondents. 


t;The  High  Court  refused  to  interfere  in  special  appeal 
'^Uia  LoTk'er  Appellate  Court's  order  dismissing  a  suit 
ithe|rrouiidot  multifariousness,  as  there  had  been  no 
of  law. 

Thk  only  question  in  this  case  is  whether 
Lower  Appellate  Court  has  committed 
error  in  law  in  dismissing  the  plaintiffs 
lit  in  ioto  on  the  ground  of  multifarious- 
Without  saying  anything  as  to  what 
Court  would  have  done  had  the  case 
le  before  it  in  regular  appeal,  this  Court 
Ids  that,  in  special  appeal,  it  cannot  inter- 
with  the  judgment  of  the  Subordinate 
[odge.  One  of  the  defendants  was  clearly 
for  only  one  offence,  whereas  the 
lifter  was  liable  for  two.  The  decree 
^BSsed  was  a  joint  decree,  and  it  is  difficult 
p  say  for   what   offence   what  amount   of 


damages  has  been  awarded,  and,  therefore, 
one  defendant  may  possibly  have  been  pre- 
judiced by  the  joining  of  the  two  causes  of 
action  to.q^ether.  Be  this  as  it  may,  in  special 
appeal  this  Court  holds  that,  as  there  has 
been  no  error  in  law,  it  cannot  interfere  with 
the  judgment  of  the  Lower  Appellate  Court, 
The  appeal  is  dismissed  with  costs. 


The  6th  January  1876. 
Present : 

The  Hon'ble  W.  F.  McDonell,  Judge. 

Receipt  for  Rent — Admission — Evidence  Act, 

s.  115— Estoppel. 

Case  No.  877  of  1875. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  the  24'PergunnahSy  dated 
the  28th  January  i8ys>  modifying  a  deci- 
sion of  the  Officiating  Second  Moonsiff 
of  Barasety  dated  the  6th  July  1874, 

Khanlo  Monee  Debia  (Plaintiff), 
Appellant, 

versus 

Koomodinee  Debia  and  another  (two  of  the 
Defendants),   Respondents, 

Baboo  Bama  Churn  Banerjee 
for  Appellant* 

Baboo  Bykunt  Nath  Pal 
for  Respondents. 

A  receipt  for  rent  in  which  the  zemindar  styled  herself 
'*  zemindar  of  4  annas/'  but  which  showed  that  the 
ryot  did  not  pay  the  zemindar  the  full  4  annas  share 
of  the  rent,  was  hkld  not  to  bar  the  ryot  from  ques- 
tioning the  landlord's  title.  A  defendant  is  not  es« 
topped  by  a  statement  made  by  him  in  another  suit  in 
which  plaintifif  was  no  party. 

The  two  points  raised  in  this  appeal  are, 
firstly,  that  the  defendant  being  the  tenant 
and  having  paid  rent  to  the  plaintiff  as 
zemindar  of  a  4-anna  share  could  not  now 
question  the  right  of  the  landlord ;  and, 
secondly,  that  the  statement  of  the  defendant 
in  another  suit  is  conclusive  evidence  against 
the  defendant.  With  regard  to  the  first 
objection,  it  appears  that  the  only  evidence 
adduced  to  show  that  the  defendant 
acknowledged  the  plaintiff  as  zemindar  of  4 
annas  is  a  receipt  filed  by  the  defendant  in 
which  the  plaintiff  styled  herself  as  zemin- 
dar of  4  annas,  but  it  is  clear  that  the  ryot 
did  not  pay  the  zemindar  the  full  4  annas 
share  of  the  rent.     The  mere  fact  of  the 
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plaintiff  having  styled  herself  to  be  the  4 
annas  shareholder  cannot  bar  the  right  of 
the  ryot  to  question  the  landlord's  title. 
With  regard  to  the  second  objection,. the 
statement  naade  by  the  defendant  was  in  a  suit 
in  which  the  plainiif!  was  no  party,  and  it  is 
certainly  not  one  which,  under  section  115 
of  the  Evidence  Act,  could  be  held  to  be  an 
estoppel.  The  special  appeal  must  be  dis- 
missed with  costs. 


The  loth  January  1876. 

Present : 

The  Hon'ble  F.  A.  Glover  and  Romesh 
Chunder  Mitter,  Judges, 

Decree— Execution — Limitation. 

Case  No.  233  of  1875. 

Miscellaneous  Appeal  from  an  grder  passed 
by  the  Judge  of  Beerbhoom,  dated  the 
Sth  May  tSjS- 

Doya  Moyee  Dabee  (Decree-holder), 

Appellant^ 

versus 

NilMonee  Chuckerbuity  (Judgment-debtor), 

Respondent, 

Baboo  Becharam  Mookerjee  for  Appellant. 

Baboo  Mohinee  Mohun  Roy  for  Respondent. 

So  lon^  as  one  part  of  an  indivisible  decree  is  being 
executed,  the  whole  is  kept  alive,  so  far  as  the  statute 
of  limitatiuns  is  concerned. 

Glover^  J, — This  was  an  application  for 
execution  of  a  decree  passed  in  January 
i860  for  certain  moveable  and  immoveable 
properties.  Execution  was  taken  out  at 
various  times,  and  in  1863  possession  was 
taken  of  all  the  properties  decreed  with  the 
exception  of  five  items.  Nothing  further 
was  recovered  between  1863  to  1874, 
although  repeated  processes  were  taken  out. 
During  the  interim,  the  decree-holder  sold 
the  balance  of  her  decree  in  respect  of  the 
costs  in  the  first  Court;  and  she  is  now 
taking  out  execution  for  the  five  items 
which  she  failed  to  take  possession  of  in 
1863,  and  also  for  the  costs  which  were 
decreed  in  the  High  Court. 

The  Judge  has  considered,  with  respect  to 
these  five  items,  which  he  says  consists  of 
dhan  and  buffaloes,  that  the  decree- holder 
abandoned  her  claim,  inasmuch  as  ever 
since  1863  in  the  applications  and  processes 
for  execution,  no  mention  was  made  of  them. 


the  only  applications  since  that  year 
for  costs,  and  he  has  held  the  present 
cation  to  be  barred  by  the  statute  of  I 

tions. 

Now,    it  is  very    doubtfal    whether 
Judge    was    justified    in    stating:    that 

decree-holder   had    abandoned     her 
There  is  nothing  in  the  record   to 
And  the  decree  being  an  indivisible 
appears  to  us  that,  so  long  as  one  part 
was  being  executed,   the  whole    would 
kept  alive,  so  far  as  the  statute  of  limi 
is  concerned.     But  the  five    items    w; 
according  to  the  Judge,  consist  of  dhan 
buffaloes,  cannot  form  the  subject  of  e 
tion    now.     The    decree   gave     dhan 
buffaloes,   particular    dhan    and     parti 
buffaloes,   with    no    equivalent     of     m< 
value  to  be  obtained  from  the    jad^ 
debtor,  supposing  that  the  property  d 
could  not  be  got  at.     It  can   hardly  bo, 
this  distance  of  time,  seventeen  or  e\^ 
years  since  the  decree  was  made,  thai 
particular  dhan  and    buffaloes    which 
decreed,  are  to  be  traced,  and  as  a  mattw 
fact  the  decree-holder  admits  that  she 
not  know  whether  they  exist  or  not,  so 
the  decree  so  far  has  become   infructo 
There  are  no  means  of  tracing  the  proj 
decreed,  or  of  making  it  over  to  the  d 
holder. 

But  the  Judge  is  not  correct  in  stadi 
that  these  five  items  consist  only  of  d*^ 
and  buffaloes.  From  the  schedule  to 
application  for  execution  it  appears 
amongst  the  property  of  which  poss 
was  not  obtained,  there  was  a  small  piece 
lakhiraj  land.  The  vakeel  for  the  jw 
ment-debtor,  the  respondent  before  us,  * 
not  deny  its  existence.  His  substani 
defence,  as  we  understand  it,  is  that, 
decree-holder  has  abandoned  her  claim 
this  piece  of  land,  and,  therefore,  cannot  rm^ 
talce  out  execution  in  respect  of  it. 
think,  however,  that  the  decree-holder 
not  be  said  to  have  abandoned  her  clain^^ 
and  that  there  is  nothing  in  law  to  prc^esl 
her  from  pursuing  the  decree  which  she 
in  i860  to  its  full  extent,  and  that,  if 
can  now  point  out  the  particular  piece 
'  land  decreed  to  her,  she  will  be  entitled  ti 
take  out  execution  in  respect  of  it. 

It  is  not  easy  to  understand  hour  tfi« 
Judge  has  fallen  into  this  error,  still  Icrt 
how  the  vakeel  for  the  decree-holder  diq 
not  apply  to  the  Judge  to  review  his  juJg-' 
ment  and  to  alter  the  mistake  into  which  he 
had  fallen.  But  as  it  is  cleatly  a  mistake, 
and   as  there   is    immoveable    property  in 
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rnce  which  was  included  in  the  decree 
\tOy  and  as  to  the  identity  of  which 
is  no  douht,  the  decree-holder  is 
led  to  execute  her  decree  in  respect 
[to,  she  not  being,  in  respect  of  it,  barred 
Imitation. 

ander  the  circumstances,  we  consider 
Jtbe  appellant  is  not  entitled  to  costs, 
therefor^  make  no  order  as  to  costs. 


The  iilh  January  1876. 

Present : 

The  Hon'ble  E.  G.  Birch,  Judge, 

in  applyiag  for  Process — Special  Appeal. 

Case  No,  857  of  1875. 

\ial  Appeal  from  a  decision  passed  by 
k  Subordinate  Judge  of  East  Burd- 
in,  dated  the  itth  January  /<5'7J, 
arming  a  decision  of  the  Second  Sud- 
^  Moonsiff  of  that  District^  dated  the 
)th  January  iSy^. 

Brojo  Lall  Mookerjee  (Plaintiff), 
Appellant^ 

versus 

m 

Aughore  Lall  Ghosai  and  another 
(Defendants),  Respondents, 

Baboo  Jugut  Chunder  Banerjee 
for  Appellant. 

Baboo  Becharam  Mookerjee 
for  Respondents. 

suitor  who  delays  applying  to  a  lower  Court  to 
its  process  within  a  reasonaible  time  before  the  date 
for  trial,  and  whose  aoplication  is  refused  because 
:h  delay,  is  not  entitled  to  come  up  in  special 
il  and  ask  the  High  Court  to  compel  the  lower 
to  condone  his  carelessness  and  indifference  to  his 
^interests. 

HB  ground  of  special  appeal  is  that  the 
irt  of  first  instance  has  improperly  refused 
isue  a  fresh  summons  upon  the  plaintiff's 
lesses,  and  that,  therefore,  a  substantial 
in  procedure  has  been  committed  which 
[ht  to  be  rectified  by  this  Court  in  special 
fcal.  The  same  point  was  raised  before 
Subordinate  Judge,  but  he  refused  to 
^rtain  it  because  he  thought  that  the 
intiff  had  unduly  delayed  his  application 
trve  summons  upon  his  witnesses  in  the 
instance,  and  had  also  improperly  post- 
led  his  second  application, 
^n  referring  to  th^  record,  I  find  that  the 
were  fixed  on  the  18th  of  November, 
the  19th  of  January  was   fixed  as  the 


day  for  trying  the  cause.  The  plaintiff 
appears  to  have  in  no  way  moved  the  Court 
until  the  8ih  of  January,  when  he  deposited 
tulubana  for  ihe  issue  of  summons  on  his 
witnesses.  The  writ  of  summons  was 
returned  on  the  15th  of  January,  service 
not  having  been  effected,  and  it  was  not 
until  the  19th  of  January,  the  date  fixed 
for  the  trial  of  the  suit,  that  the  plaintiff 
came  into  Court  again  and  asked  for  a  fresh 
summons  to  be  issued  on  his  witnesses. 
This  prayer  the  Moonsiff  refused,  and  1 
concur  with  the  Subordinate  Judge  in  think- 
ing that  he  was  justified  in  refusing  it.  The 
difilculiy  of  securing  the  attendance  of 
witnesses  in  the  mofussil  Courts  is  well 
known  ;  and  if  the  plaintiff  chose  to  slumber 
till  within  a  few  days  of  the  date  fixed  for 
trial,  and  delay  asking  the  Court  to  issue  its 
process  within  a  reasonable  time,  he  has  only 
himself  to  blame,  and  is  not,  in  niy  judgment, 
entitled  to  come  up  here  in  special  appeal 
and  ask  me  to  compel  the  lower  Courts  to 
condone  his  carelessness  and  indifference  to 
his  own  interests  as  a  suitor. 
The  appeal  is  dismissed  with  costs. 


The  i2ih  January  1876. 

Present : 

The  Hon'ble  A.  G.  Macpherson  and  G.  G. 

Morris,  Judges. 

Lease  by  Guardians— Ratification  by  Minora, 

Case  No.  657  of  1875. 

Special  Appeal  from  a  decision  passed  by 
the  First  Subordinate  Judge  of  Rajshahye^ 
dated  the  isth  September  iSy^,  affirming 
a  decision  of  the  Moonsiff  of  Pubna, 
dated  the  28th  October  1873, 

Ram  Chunder  Sircar  (Defendant), 
Appellant, 

versus 

Pran  Gobind  Boishnub  and  others  (Plaintiffs), 

Respondents. 

Baboos  Mohinee  Mohun  Roy  and  Ktshen 
Dyal  Roy  for  Appellant. 

Baboo  Issur  Chunder  Chucker butty 
-for  Respondents. 

Where  minors,  after  coming*  of  a^e,  receive  rents 
under  a  lease  which  was  frranted  by  their  guardians 
during  their  minority,  they  thereby  ratify  the  lease,  and 
cannot  afterwards  repudiate  it. 

Macpherson,  J. — It  seems  to  us  that,  on 
the  Subordinate  Judge's  finding  of  the  facts. 
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he  ought  to  have  dismissed  the  plaintiffs' 
suit. 

The  suit  is  brought  by  the  three  plaintiffs 
claiming  to  be  pat  in  possession  of  their 
shares  (amounting  in  all  to  ihree  annas)  jointly 
with  the  defendants  other  than  Ram  Chunder 
Sircar  (the  appellant).  The  plaint  states 
that  the  defendants  (other  than  Ram  Chun- 
der Sircar)  and  the  plaintiffs,  or  those  whom 
they  respectively  now  represent,  were  jointly 
entitled  as  shebaits  to  the  property,  the 
subject  of  suit ;  and  that  they  were  wrong- 
fully dispossessed  by  Ram  Chunder  Sircar, 
the  appellant,  in  Falgoon  1269,  and  have 
been  kept  out  of  possession  by  him  ever 
since. 

The  facts  as  found  by  the  Subordinate 
Judge  are,  that  the  plaintiffs  and  defendants 
(other  than  Ram  Chunder  Sircar),  or 
those  whom  they  represent,  being  jointly 
entitled  to  this  property  as  shebaits,  on  the 
29th  of  Falgoon  1269,  on  receiving  a 
nuzzurana  of  Rs.  100,  granted  a  permanent 
lease  of  the  whole  property  to  Ram  Chunder 
Sircar,  the  appellant,  at  a  rent  of  Rs.  127 
per  annum.  Not  one  of  the  ihree  plaintiffs 
with  his  own  hands  signed  the  lease.  Two 
of  them,  Ram  Lall  and  Kristo'Gopal,  were 
minors;  but  their  respective  mothers,  who 
were  their  guardians,  signed  it  for  them. 
Fran  Gobind  was  not  present  when  the 
lease  was  granted  :  but  the  finding  of  the 
Subordinate  Judge  substantially  is  that 
Fran  Gobind  being  absent  from  home,  as  he 
usually  was,  his  elder  brother,  the  defendant, 
Ram  Soonder,  acted  for  him.  It  is  alleged 
by  the  appellant  in  his  written  statement,  and 
it  is  found  by  the  Lower  Appellate  Court  to  be 
the  case  that,  during  Pi  an  Gobind's  absence, 
Ram  Soonder  always  acted  in  connection 
with  this  property  on  behalf  both  of  himself 
and  of  his  absent  brother,  and  that  he  so 
acted  in  the  matter  of  this  lease. 

The  Subordinate  Judge  further  finds  that 
the  plaintiffs  have,  all  of  them,  ratified  the 
lease  by  receiving  rent — the  two  minors, 
after  coming  of  age,  and  the  plaintiff  Fran 
Gobind,  through  his  brother  Ram  Soonder. 
Rent  having  been  so  received  by  those  who 
were  minors,  there  is  an  end  of  all  question 
as  to  the  lease  not  beitig  binding  on  them. 
And  Fran  Gobind's  objection  is  disposed  of 
by  the  finding  that  he  left  the  management 
during  his  absence  to  his  brother  Ram 
Soonder. 

The  only  other  ground  on  which  we  are 
asked  to  set  aside  the  lease  is  that  the  persons 
who  granted  it  being  all  shebaits,  and  the 
lease     being  professedly    granted    to  raise 


money  for  repairs  to  the  temple,  the 
ought  to  be  set  aside,  because  it  is  not 
that  there  was  a  necessity  for  raising- 
money.     If    that    was  the   case    Trhi^_ 
plaintiffs  intended  to  make,  it  oag^ht  to 
been  stated  distinctly  in  the  plaint, 
the  defendant,  Ram  Chunder  Sircar, 
from  the  first,  have  known  what  be 
meet.     But  the  case  made  by  tbe  pbuoEi 
simply    that  the    appellant,  Ram   Cbi 
wrongfully  dispossessed  the  plaintiffs : 
plaintiffs  who  had  been  minors,  conteni 
Court  (hat  the  lease  was  never  execal 
all  by  their  mothers,  and  indeed  this 
was  decided  in  their  favour  by  the 
first  instance. 

Fossibly  the   plaintiffs    might    have 
some  chance  of  success  if  thev  had  fi 
their  suit  differently,  and  had  properlj 
and  confined  themselves  to  the  irtie  k 
in  the   c^use.     But  as  it  is,   they    are 
entitled  to  succeed. 

The  decree  of  the  lower  Court  is  rev^ 
and   the   plaintiff's  suit  is  dismissed 
costs. 


The  i3ih  January  1876. 

Present  : 

The  Hon'ble  F.  A.  Glover  and  Romcsh; 
Chunder  Milter,  Judges. 

Ex-parte  Decree— Act  VIII.  of  1859,  s.  11^ 

ExecutioiL 

Case  No.  277  of  1875. 

Miscellaneous      Appeal     from     an      ofn 
passed  by  the  Judge  of  East   Bun 
dated  the  j/st    May    tSjs^   affirming 
order  of    the    Moonsiff  of    Haneegx 
dated  the  ijth  January  iSyS- 

Kalee  Frosad  (one  of  the  Defendants), 

Appellant^ 

versus 

Digambur  Chatterjee  (Plaintiff), 
Respondent, 

Baboo  Umbica  Churn  Banerjee  for 
Appellant. 

Baboo  Bama  Churn  Banerjee  for 
Respondent. 

An  application  under  Act  VI 11.  of  1S59,  s.  f  i9,1ia«tif 
been  rejected  on  the  ground  that  it  was  made  moretbii 
30  days  after  a  process  for  enforcing^  the  ex-^riefi^ 
ment  had  been  executed,  it  was  contended,  in  sp^^ 
appeal,  that  the  application  was  within  time  because  v' 
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nt  (jiidgment-debtor)  had  not  been  in  possession 
time  of  ejectmftnt  of  the  tenant-defendants  : 
Lp  that  the  allegation  that  he  had  been  obliged  to 
'''-  viilafife,  and  settle  in  a  place  24  miles  distant, 
amount  to  a  disclaimer  of  any  interest  in  the 
'»  and  that  he  could  not  say  that  the  process  by 
the  decree-holder  was  put  in  possession  was  not  a 
executed  against  him* 


te 


r////r,  y. — Ir  is  admitted  by  the  respon- 

that  h«  cannot  support  the  judgment  of 

»wer  Appellate  Court  on  the  ground  on 

Ih   it  is  based.     But  he  contends  that 

^endently  of  that  ground,    the    order 

has  been  passed  by  the  Lower  Appel- 

ICourty  rejecting  the  application  of  the 

1al  appellant,  is  right,  because  the  appli* 

[n  has  been  made  more  than  thirty  days 

a  process  for  enforcing  the  ex-parie 

mi  was  executed.    In  support  of  this 

id.   he  refers  us  to  the  date  of    the 

\\  decree,  which  was  passed  on  the 

July  1873.    And  he  shows  that,  on  the 

December   1872,   in  execution  of  that 

^  the  tenant-defendants  were  ejected. 

present  application  was  not  made  until 

just  1874. 

m  these  facts,  which  are  not  disputed, 
clear  that  this  application  has  not  been 
|e  within  the  time  prescribed,  in  section 
Act  VIII.  of  1859.  But  the  pleader 
Ihe  special  appellant  contends  that,  not- 
standing  these  facts,  his  application  is 
[in  time,  because  he  had  not  been  in  pos- 
]on  of  the  property  of  which  possession 
jgiven  to  the  decree-holder  in  December 
And  in  support  of  his  contention  he 
|es  the  case  reported  at  page  210,  15 
'  \y  Reporter. 

doubt,  according  to  this  last  authority, 

le  applicant  had  stated  and  established 

the  property  of  which  possession  was 

by  the  decree-bolder  did  not  belong  to 

be  would  have  had  some  ground  on 

:h  he  could   have  contended   that  the 

^ess  which  was  taken  out  in  December 

was  not  actually  executed  against  him, 

Luse  the  process  for  delivery  of  possession 

}A  not  have  affected  him,  the  property  not 

kg  his.    But,  from  the  statements  of  the 

licant,  as  we  can  gather  them  from  his 

location  under  section  119,  it  appears  to 

that  it  is  not  alleged  that  he  has  no  in- 

it  in  the  property.     All  that  he  states 

lis — that,  for  certain  reasons,  he  has  been 

|ged  to  leave  his  village  and  to  settle  in  a 

which  is  about  24  miles  distant,  and 

he  has  not  been  in  possession  of  the 

of  which  the  decree-holder  has  obtained 

ion    in    execution    of    his    decree. 

Fore  it  appears  to  me  that,  as  he  does 
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not  disclaim  any  interest  in  this  property, 
he  cannot  say  that  the  process  by  which  the 
property  decreed  was  made  over  to  the  decree- 
holder  was  not  a  process  executed  against 
him.  It  is  quite  clear,  therefore,  that  the 
present  application  has  not  been  made  within 
the  time  allowed  by  section  119,  and  we 
think  that  the  respondent's  contention  is 
correct,  and  on  that  ground  we  uphold  the 
order  of  the  Lower  Appellate  Court,  and 
dismiss  the  appeal  with  costs. 
Glover^  J. — I  concur. 


The  14th  January  1876. 

Present : 

The  Hon'ble  Louis  S.  Jackson  and  \V.  F» 
McDonell,  Judges. 

Jurisdiction— Small  Cause  Court 

In  the  matter  of 
Itcha  Moyee  Dossee,  Petitioner^ 

versus 

Bama  Soonduree  Dossee,  Opposite  Party, 

'   Baboo  Grija  Sunkur  Mojoomdar  for 

Petitioner. 

Baboo  Bungshee  Dhur  Sen  for  Opposite 

Party. 

The  Court  of  Small  Causes  has  no  jurisdiction  to 
entertain  a  suit  for  the  recovery  of  money  paid  by  A 
in  liquidation  of  a  debt  due  by  B,  where  the  case  is  not 
one  of  damage  or  of  breach  of  contract. 

Jacksouy  y. — It  appears  to  us  that  this 
case  comes  within  the  principle  of  the  case 
determined  by  the  Full  Bench  (7  Weekly 
Reporter  377).  The  suit  was  brought  by 
the  plaimiff  to  recover  back  a  sum  of  money 
which  she  had  paid,  which  was  properly  the 
defendant's  debt,  and  ought  to  have  be^n 
paid  by  her.  It  was  not  a  case  of  damage 
or  of  breach  of  contract.  It  was  a  case  in 
which  the  defendant's  liability  arose  out  of 
the  general  principles  of  equity  and  justice. 
The  Small  Cause  Court,  therefore,  had  no 
jurisdiction  to  entertain  the  suit,  and  the 
decree  of  that  Court  must  be  set  aside. 
As  it  appears  that  this  objection  was  not 
taken  in  the  Court  below,  the  petitioner  will 
not  have  the  costs  of  this  rule. 
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The  14th  January  1876. 

Pratni: 

The  Hon'ble  F.  A.  Glover  and  Romesh 
Chander  Mitter,  Judges, 

LimiUtion— Jurisdiction— Act  VIII.  of  1859,  ta. 

303  and  304. 

In  the  matter  of  Parkash  Ojha,  Petitioner^ 

versus 

Dasruth  Ojha  and  others,  Opposite  Party. 

The  Petitioner  present  in  person. 

Baboo  Mohinee  Mohun  Roy  for  Opposite 

Party. 

Where  a  Subordinate  Jud^e  decided  the  question  of 
limitation,  not  upon  the  examination  of  the  petitioner, 
but  upon  that  of  other  witnesses  summoned  for  a 
different  purpose,  he  was  held  to  have  exceeded  his 
jurisdiction. 

Glover^  J, — We  think  that  this  rule  must 
be  made  absolute,  because,  by  sections  303 
and  304  of  the  Code  of  Civil  Procedure,  the 
Subordinate  Judge,  in  determining  the 
question  of  limitation,  was  bound  to  proceed 
upon  the  examination  of  the  petitioner,  and 
upon  that  only. 

In  this  case,  it  appears  that  certain  wit- 
nesses were  summoned  and  examined  on  the 
question  of  pauperism,  and,  on  their  examina- 
tion, the  Subordinate  Judge  chose  to  take  up 
the  question  of  limitation,  and  on  their 
evidence  to  decide  that  the  petitioner  was 
barred.  No  doubt  the  petitioner  himself 
was  examined,  but,  if  the  Subordinate  Judge 
has  decided  the  question  of  limitation  upon 
that  examination,  it  is  quite  clear  that  the 
petitioner  was  not  barred,  because  he  swore 
positively  that  he  was  born  in  Pons  1262; 
and  this  suit  was  brought  within  three  years 
after  he  had  attained  majority. 

Then  it  is  said  that  the  case  reported  in 
14  Weekly  Reporter,  page  281,  would 
seem  to  give  a  colour  of  legality  to  the  Subor- 
dinate Judge's  procedure,  and  would  show 
that  he  was  justified  in  acting  as  he  did. 

That  case  seems  to  be  very  different  from 
this.  In  that  case,  when  the  question  of 
pauperism  was  inquired  into,  a  document 
was  put  in,  which  showed  most  conclusively 
that  the  petitioner  was  barred  by  the  provi- 
sions of  section  2  of  the  Civil  Procedure 
Code.  To  go  on  further  with  the  matter 
would  have  been  simply  waste  of  time  and 
money,  inasmuch  as  the  result  was  perfect- 
ly cle&r,  for  the  case  had  already  been 
decided  upon  the  same  cause  of  action  and 


between  the  same    parties.      Under 
circumstances,    we    do    not    say   that 
Subordinate  Judge  was  wrong  in  actingi 
he  did. 

But  here  the  case  was  quite  dififerenL 
the  Subordinate  Judge  is  right  in  the 
which  he  has  taken,  the  result  may  be 
absolute  denial  of  justice  to  the  petitioner,! 
not  being  allowed  to  prove  th^  he  it 
pauper.  If  it  is  true  that  he  has  no 
to  defray  the  expenses  of  this  suit,  as 
sworn  deposition  states,  then  to  refer  him 
a  regular  suit  with  all  its  concomitant  exp< 
would  be,  no  doubt,  to  deny  him  ji 
I,  for  my  own  part,  should,  in  a  case  of 
sort,  hold  parties  strictly  to  the  words 
the  law.  And  the  Subordinate  Judge 
deciding  the  question  of  limitation,  not  as 
was  bound  to  do  upon  the  examination 
the  petitioner,  but  upon  the  examination 
other  witnesses  who  were  summoned  for 
entirely  different  purpose,  exceeded 
jurisdiction.  Accordingly  we  set  aside 
order.  The  result  will  be  that  the  all< 
I  pauperism  will  be  inquired  into. 

Miiter^  y. — 1  concur. 


oni 


The  17th  January  1876. 

Present: 

The  Hon'ble  Sir  Richard  Garth,  Kt.,  d 
Justice,  and  the  Hon'ble  E.    G.  Bi 

Suit  for  Redemption. 

Case  No.  2754  of  1874. 

Special  Appeal  from  a  decision  passed 
the  Officiating  Judge  of  Chittdg 
dated  the  jist  July  iSy^,  reversing 
decision  of  the  First  Subordinate  J 
of  that  District,  dated  the  ijih  No 
ber  iSjj. 

Prosunno  Coomar  Dutt  (Defendant), 
Appellant, 

versus 

Chytunno  Churn  Bidyalunkar  (Plaintiff)*  | 

Respondent, 

Baboos    Hem    Chunder    Banerjee  and 
Aukhil  Chunder  Sen  for  Appellant 

The  Officiating  Advocate-General  for 
Respondent. 

In  a  suit  for  redemption,  which  was  decreed  b^ 
Lower  Appellate  Court,  who  found  that  the  plai 
(mortfifagor)  had  paid  into  Cpurt,  within  theyei 
firrace,  a  sum  sufficient  to  cover,  not  onI]f  principal  ai 
interest,  but  all  other  sums  due  from  plaintiff  to  defei 
ant  (mortgagee),  the  High  Court  declioed  to  interf< 
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[Ihatilwas  the  peculiar  province  of  the  lower 
go  into  and   adjust  the   accounts   between 


^tk^  C.J^. — On  considering  this  case, 
no  safficient  ground  for  disturbing  the 
It  of  the  Court  below, 
the  7ih  of  September  1871,  the  plaint- 
deed  made  a  usufructuary  mortgage 
in  land  to  the  defendant  for  Rs.  4,000, 
a  condition  that,  if  the  principal  sum 
id  not  be  paid  within  a  year,  the  mort- 
should  become  absolute, 
ler  this   deed    the   mortgagee    never 
into  possession  of  the  land.    The 
tiS  continued   to  receive   the   profits; 
the   defendant,    notwithstanding    this, 
certain   payments   in   respect  of   the 
for  Government  revenue  and   other- 
After  the  expiration  of  the  year  from 
[date  of  the  mortgage,  the  defendant  took 
tings  to  obtain  a  foreclosure ;  and  the 
iff,  on  the  other  hand,  instituted   this 
[lo  redeem  the  mortgage ;  and  for  that  pur- 
deposiied  the  principal  sum  of  Rs.  4000, 
no  interest.    Subsequently,  however,  and 
in  the  year  of  grace  allowed  by  Regula' 
I.  of  1798,  section  2,  he  paid  into  Court 
further  sum  of  Rs.  1,215-3-7,  which  was 
re  than  sufficient  to  cover  the  whole  amount 
ted  by  defendant  for  interest,  but  not 
igh  to  cover  the  amount  claimed  by  him 
the  payments    made   for   Government 
me  and  otherwise.     In  fact,  there  was 
tdispoted  account  between  them  in  respect 
'  several  items,  though  the  entire   differ- 
d\d  not  amount  to  more  than  Rs.  40 
50. 

[The  I/)wer  Appellate  Court  appears  to 
gone  into  this  account,  and  to  have 
md  in  the  result  that  the  sums  paid  by  the 
intiff  (amounting  in  all  to  Rs.  5,245-3-7) 
J»e  sufficient  to  cover  the  entire  sum  due 
gom  him  to  the  defendant,  and  consequently 
jwided  that  the  plaintiff  was  entitled  to  a 
^ecree  for  redemption. 

Against  this  decision   the  defendant   ap- 

y^t  and  his  main   contention   has  been 

l^t  ibe  8nm  paid    by  the   plaintiff  is'  not 

«80ugh ;  and  that,  if  it  is  not  enough  by  ever 

» small  an  amount,  the  defendant  is  entitled 

to  foreclose;  and  he  has  urged  upon  us  very 

"ronglythat,  under  Regulation  I.  of  1798, 

w«  plaintiff  was  not  entitled  to  redeem  upon 

Wment  wiihln  the  year  of  grace  of  princi- 

^^  Imerest  only,  but  of  all  such  other 

J>"8  ts  a  Court,  of  Equity  would  require 

,  ™  to  pay,  before   he  is  entitled   to   his 

wmpiion. 


We  think,  however,  that,  in  this  case,  it  is 
unnecessary  to  decide  that  question. 

The  plaintiff  has  paid  into  Court  within 
the  year  of  grace  a  sum  which  the  Judge 
finds  not  only  to  be  sufficient  to  cover  the 
amount  of  principal  and  interest,  but  all 
other  sums  due  from  ttie  plaintiff  to  the 
defendant.  It  was  the  peculiar  province  of 
the  Judge  to  go  into  and  adjust  the  accounts 
between  the  parties ;  and  we  do  not  doubt 
that  he  has  come  to  a  correct  conclusion. 

The  appeal  will,  therefore,  be  dismissed 
with  costs. 


The  17th  January  1876. 

Present : 

The  Hon'ble  Sir  Richard  Garth.  A7.,  Chief 
Justice^  and  the  Hon'ble  E.  G.  Birch, 
yudge. 

Siut  by  Minor— Trusteeship  of  Guardian- 
Jurisdiction, 

Case  No.  2896  of  1874. 

Special  Appeal  froth  a  decision  passed  by  the 
Subordinate  Judge  of  Kajshahye,  dated 
the  2'jth  June  iSy^,  reversing  a  decision 
of  the  Sudder  Moonsiff  of  that  District^ 
dated  the  2jrd  August  i8j2' 

Ram  Joy  Mojoomdar  (one  of  the  Defendants), 

Appellant^ 

versus 

Koomar  Kedar  Narain  Roy  (Plaintiff), 
Respondents 

Baboo  Grija  Sunkur  Mojoomdar  for 
Appellant. 

Baboo  Kishoree  Mohun  Roy  for  Respondent. 

In  a  suit  to  recover,  from  the  gfuardiao  of  a  minor 
and  the  manag^er  of  his  property  who  had  panted  to 
himself»  benamee,  a  farming  lease  of  the  mmor*s  pro- 
perty, rents  collected  by  him  for  which  he  did  not 
account,  hbld  that  the  defendant  could  not  be  consi- 
dered simply  as  an  ag^ent  to  collect  plaintiff's  rents, 
but  was  bound  as  a  trustee  to  account  for  the  proceeds 
of  the  property,  and  that  the  claim  was,  therefore^  not 
cog^nizable  in  a  Small  Cause  Court. 

Garths    C.J. — This    is    a    suit    brought 
by  the  plaintiff  to  recover  from  the  defendant 
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a  sum  of  Rs.  404-7-10^  under  these  cir- 
cumstances : — 

In  the  year  1276,  while  the  plainliti  was 
a  minor,  and  the  defendant  was  acting  as 
his  guardian  and  manager  of  his  estate,  the 
defendant,  by  means  of  a  benamee  transac- 
tion»  became  the  farmer  of  Mehal  Chowpo- 
khuria.  Upon  the  minor's  estate  coming 
under  the  management  of  the  Court  of 
Wards,  the  validity  of  this  farming  lease 
was  *  inquired  into  by  the  Collector ;  and 
the  defendant  admitted  that  he  was  the  real 
farmer,  and  asked  the  Collector  to  let  the 
lease  be  cancelled  on  his  refunding  to. the 
minor's  estate  all  the  collections  that  he 
had  made  as  farmer.  The  Collector  acceded 
to  this  arrangement,  and  the  defendant  ac- 
cordingly paid  Rs.  226.  Upon  the  plaintiff's 
obtaining  majority,  and  causing  an  inquiry 
to  be  made,  he  found  that  the  collections 
made  by  the  defendant  considerably  exceed- 
ed the  sum  he  had  paid  in,  and  the  plaintiff 
now  sues  him  for  the  amount  of  the  sums 
collected  but  not  accounted  for. 

The  Subordinate  Judge  finds  that  plaintiff 
is  entitled  to  receive  Rs.  257-10  with  interest 
from  the  defendant.  Against  this  find- 
ing, this  special  appeal  is  preferred,  and 
the  ground  taken  in  the  petition  of  appeal 
is  that  the  suit  is  cognizable  by  the  Small 
Cause  Court,  and  should  not  have  been  tried 
tts  a  regular  suit. 

Another  ground  has  also  been  taken  here 
which  was  not  taken  in  the  Courts  below. 
It  is  said  that  the  suit  is  barred,  inasmuch 
as  it  is  a  suit  cognizable  under  section  28 
of  the  Bengal  Rent  Law. 

We  consider  that  both  these  objections 
ar^  disposed  of  by  the  finding  of  the 
Subordinate  Judge  ;  that  the  defendant  was 
the  guardian  and  manager  of  the  plaintiff's 
property;  and  that,  in  that  capacity,  he 
granted  to  himself  an  ijara  and  collected 
rents  for  which  he  did  not  account  to  the 
plaintiff.  The  defendant  cannot,  therefore, 
be  considered  simply  as  an  agent  to  collect 
the  plaintiff's  rents.  He  was  bound  as  a 
trustee  to  account  to  the  plaintiff  for  the 
proceeds  of  the  property.  It  is  in  that 
character  that  he  is  to  be  made  a  defendant 
in  this  suit,  and  we  think,  therefore,  that  the 
claim  could  not  properly  have  been  made 
.in  the  Small  Cause  Court. 

This  appeal  is,  therefore,  dismissed  with 
costs. 


The  17th  January  1876. 

Present: 

The  Hon'ble  F.  A.  Glover  and  Romedil 
Chunder  Mitter,  Judges* 

Erroneous  Valuation  of  Smt— Jnrisdictwal 

Case  No.  3342  of  1874? 

Special  Appeal  from  a  decision  passed  ly 
Second  Subordinate  Judge  of  Bhaugul^ 
dcUed  the  24th  August  iSjjf,  modify n 
decision  of  the  Suddtr  Moonsiff  of  that 
trict,  dated  the  isth  May  iSj^. 

Mohee  Lall  and  another  (Plaintiffs), 
Appellants^ 

versus 

Khetaram  Marwary  (Defendant), 
Respondent. 

Mr,  J.  Younan  for  Appellants. 

Baboo  Mohesh   Chunder  Chowdhry  for 

Respondent. 

The  valuation  o!  a  suit  must  be  taken  frAn  the 
ment  in  the  plaint,  and  if,  after  going  into  the  ev 
it  is  found  that  a  particular  item  is  improperly  cl 
the  Court  has  means  of  punishing  the  pUiiotiff  by 
dling  him  with  costs,  or  in  any  other  way;  bat 
whole  suit  should  not  be  dismissed  simply  becaus 
the  opinion  of  the  Lower  Appellate  Court,  it  oughl 
have  been  valued  within  the  limit  of  the  juri: 
the  Small  Cause  Court. 

Glover,  J, — This  case  must  go  backl 
the  Subordinate  Judge  in  order  that  it 
be  tried  on  the  merits.    It  appears  that 
plaintiff  made  a  claim,  on  account  of 
sold  and  delivered,  for  Rs.  507-1 1-6. 
first  Court  thought  that  one  item  of  Rs.  3( 
was  entered    in    the    account    impro] 
and  deducting  that  item,  gave  the  plau 
a  decree  for    the  balance.     Against 
decision  both  parlies  appealed  to  the  Si 
dinate  Judge.    The  Subordinate  Judge,  hoj 
ing  that  this  item  was  improperly  impoi 
in   the   plaint   for   the  express  purpose 
ousting  the  Court  of   Small  Causes  of 
jurisdiction,  dismissed  the  whole  case. 
this  we  think  he  was  wrong.     The  valuati| 
of  the  suit  must  be  taken  from  the  statem^ 
in  the  plaint,  and  if,  afier  going  into 
evidence,  it  is  found  that  a  particular  it^ 
was  improperly  claimed,  the  Court  has  m( 
of  punishing  the  plainti?  by  saddling  h| 
with  costs  or   in   any  other   way.    At 
events  it  is  hardly  fair  to  dismiss  the  wl 
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Imd  malct  the  plaintiff  of  the  sum  which 
Moonsiff  found  was  rightly  due  to  him, 
riy  because,  in  the  opinion  of  the  Subor- 
tie  Judge,  the.  suit  ought  to  have  been 
^d  within  the  limit  of  the  jurisdiction 
le  Small  Cause  Court.  We  think,  there- 
i  that  the  Subordinate  Judge  must  con* 
t  upon  the  evidence  whether  the  finding 
le  MoDnsiff  that  the  sum  of  Rs.  346-13-4 
toe  to  the  plaintiff  is  correct  or  not,  and 
I  a  fresh  decision  upon  the  case.  Costs 
follow  the  result* 


The  17th  January  1876, 

Present: 

e  Hoo'ble  Sir  Richard  Garth,  KL, 
^hief  Justice^  and  the  Hon'ble  £.  G. 
Birch,  yudge. 

Powa&aaorj  Snit^Botuidaries. 

Case  No.  2471  of  1874. 

irr/Vf/  Appeal  from  a  decision  passed  by  the 
Second  Subordinate  Judge  of  Mymen- 
tingh^  doled  the  12th  August  18^4^  affirm- 
tng  a  decision  of  the  Moonsiff  of  Ghose- 
gong,  dated  the  3rd  April  iSy^. 

Ra]  Chunder  Bhuttacharjee  and  another 
(Plaintiffs),  Appellants, 

versus 

Fripoora  D^bia  (Defendant),  Respondent. 

Baboo  Kashee  Rant  Sen  for  Appellants. 

Baboo  Nullit  Chunder  Sen  for 
Respondent. 

The  tawcr  Courts  ar6  not  at  liberty,  in  a  suit  for 
Bsesfion  of  land,  to  refrain  froiti  comine  to  any 
|iiflicatkM»  merely  because  there  is  some  difficulty  in 
Certaiaiof^  boundaries;  but  are  bound  to  determine 
l&nitely  whether  the  Und  bsbn^s  to  the  plaintiff,  and 
l»  a*y  iMiie  of  timltation. 

Garth,  Cy.— In  this  case  two  unfortu- 
ate  mistakes  have  been  made  by  the  Lower 
ippeliate  Court,  oae  of  which  appears  to 
ave  originated  in  the  C jurt  of  first  instance 
bd  to  have  been  confirmed  by  the  Court  of 
ppeal;  and  the  only  difficulty  that  we  have 
»iK  is  how  we  might  rectify  these  mistakes 
rith  the  least  possible  expense  and  delay  to 
le  panics. 

The  suit  vat  brought  by  the  plaintiffs  for 
be  purpose  of  recovering  possession  of  several 


pieces  of  land,  numbered  i,  2,  3,  4,  5,  of 
which  they  say  they  were  dispossessed  by 
the  defendants;  No.  i  the  plaintiffs  claim  as 
their  own  separate  property,  and  the  remain* 
ing  Nos.,  2,  3,  4,  5,  as  being  entitled  t6  them 
jointly  with  the  defendants. 

As  regards  No.  i,  the  defendants  denied 
the  plaintiffs'  title  altogether ;  and  also  relied 
upon  the  statute  of  limitations. 

The  Moonsi  ff  was,  of  course,  bound  to  deter- 
mine definitely  upon  the  evidence  whether 
this  land  belonged  to  the  plaintiffs,  and  also 
the  issue  as  to  the  limitation.  But  straAge  lo 
say  he  has  come  to  no  decision  at  all.  He 
seems  to  have  had  some  difficulty  in  ascer- 
taining the  boundaries;  and,  therefore,  he 
says  that  *^  he  refrains  from  coming  to  any 
adjudication,''  and  leaves  all  the  issues 
relating  to  this  land  wholly  undecided. 

And  this  mistake  has  not  been  rectified  by 
the  Subordinate  Judge.  He  also  points  out 
the  discrepancies  in  the  evidence  of  the  wit- 
nesses as  to  boundaries,  and  says  that  he  has 
no  reason  to  find  fault  with  the  decision  of  the 
Moonsiff  as  to  plot  No.  1,  which  means,  it  it 
means  anything,  that  he  agrees  with  the 
Moonsiff  in  coming  to  no  decision  at  all. 

Then,  as  regards  plot  5,  defendants  have 
admitted  that  they  were  jointly  entitled  with 
the  plaintiffs,  and  the  only  issue  that  they 
have  raised  with  regard  to  it  is  that  they 
never  dispossessed  the  plaintiffs;  and  this 
issue  has  been  found  in  their  favour  by  the 
Moonsiff.  But  the  Lower  Appellate  Court 
has  gone  further.  It  has  found,  contrary 
to  the  evidence,  and  contrary  to  the  distinct 
admissions  of  both  parties,  that  the  plaintiff's 
were  never  in  possession,  or,  in  other  word», 
had  never  any  title  to  this  plot,  whereas 
what  he  ought  to  have  found  was  simply 
that  the  defendants  had  never  dispossessed 
the  plaintiffs  of  this  plot. 

We  think  that,  for  the  purpose  of  rectify- 
ing these  mistakes,  our  proper  coiirse  will  be 
to  reverse  the  finding  of  the  Lower  Appellate 
Court  as  to  plots  i  and  5 ;  to  say,  that  as 
regards  plot  5,  the  plaintiffs  were  jointly 
entitled  t9  the  land  with  the  defendants,  but 
that  the  defendants  did  not  dispossess  the 
plaintiffs  of  it ;  and  as  regards  plot  i,  to 
refer  the  case  back  to  the  Moonsiff,  with 
directions  definitely  to  decide,  and,  if  ne- 
cessary, to  try  over  again  the  issue  as  regards 
that  plot. 

As  the  Courts  below,  and  not  the  parties, 
have  been  the  cause  of  these  mistakes,  we 
think  that  we  ought  to  give  no  costs  of  this 
appeal. 
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The  17th  January  1876. 

Present : 

The  Hon'ble  Sir  Richard  Garth,  Ki.,  Chief  \ 
Justice,    and    ihe  Hon'ble  E.  G.  Birch, 
Judge, 

Uiire8:istered  Mort8:aj:c-bond— Right  of  Suit- 
Jurisdiction. 

Case  No.  3214  of  1874. 

Special  Appeal  from   a  decision  passed  by 
ihe  First  Subordinate  Judge  of  Mymen- 
Singh,   dated   the    23rd  September  18J4, 
reversing   a  decision  of  the  Moonsiff  of 
Eshur gunge,    dated     the     14th     August 

Shibo  Soonduree  Debia  and  another  (two  of 
.  the  Defendants),  Appellants, 

versus 

Sowdaminee  Debia  (PlaintifiF),  Respondent, 

Baboo  Kashee  Kant  Sen  for  Appellants. 

Baboo  Hem  Chunder  Banerjee  for 
Respondent. 


Where  land  of  the  value  of  100  rupees  or  upwards 
was  morticasfed  on  a  bond  which  was  not  registered  as 
it  ought  to  have  been  under  the  Registration  Act  in 
force  at  the  time,  held  that  the  bond  could  only  be 
sued  upon  as  a  money-bond;  and  thougli  the  suit 
might  be  brought  in  a  Court  within  whose  jurisdiction 
the  land  was  not  situated,  the  Judge  would  have  no 
right,  even  with  the  consent  of  the  parties,  to  deal  with 
it  as  a  mortgage,  or  to  make  any  decree  affecting  the 
land  in  dispute. 


Garth,  CJ,—'^^  think  that  the  judg- 
ment of  the  Lower  Appellate  Court  must  be 
affirmed. 

Both  parties  claim  the  land  in  dispute  un- 
der Doorga  Churn  Dey  Sircar,  the  defend- 
ant No.  3. 

On  the  4ih  Kartick  1 2 1 5,  it  was  mortgaged 
by  Doorga  Churn  to  Brojo  Nath  Missri,  who 
obtained  a  decree  upon  that  mortgage  on  the 
2ist  Joisto  1277,  and  afterwards  sold  the 
land  under  the  decree  to  the  defendants. 

The  plaintiff  purchased  the  same  land  from 
Doorga  Churn  on  the  21st  Srabun  1277,  and 
the  question  is,  whether,  under  these  circum- 
stances, the  plaintiff's  or  the  defendant's  title 
is  to  be  preferred.  An  objection  was  taken 
to  the  plaintiff's  purchase  upon  the  ground 
that  her  kobala  was  fraudulent  and  collusive ; 
and  so  far  as  the  conduct  of  Doorga  Churn 


was  concerned,  in  selling  the  propertf 
after  be  had  mortgaged  it  to  some  01 
no  doubt  the  transaction  was  a  very 
ditable  one,  but  there  appears  to  have 
no  evidence  that  the  plairitiff  herself 
otherwise  than  perfectly  bond  fide  in 
ing  the  purchase,  and  the  Subordinate 
has  found  that  the  transaction,  90  far 
was  concerned,  was  perfectly  4ionest. 
being  so,  the  only  question  remains,  n 
the  defendant's  tide,  which  undoubted] 
the  advantage  of  being  prior  to  the  plaij 
in  point  of  date,  ought  to  prevail.     Bat 
are  two  objections  raised  to  it : — 

ist, — That  the  mortgage  which  was 
in  Kartick  1375  ^^  Brojo  Nath  Missi 
not  regialpred,  as  it  ought  to  have  been, 
section  17  of  the  Registration  Act 
force ;  and,  2ndly,  that  the  suit  in  wi 
decree  was  obtained  being  brought  in  a 
other  than  that  in  which  the  land  was 
the  Court  has  no  jurisdiction  to  ent< 

It    is    argued    by    the    defendants! 
ahhough  the  mortgage-bond  was  not 
tered,  the  mortgagee  was  entitled  to  soej 
it  as  a  common  money-bond,  and  to  sai 
it  as  such  in  the  Court  in  which  the  9 
brought ;  and  it  has  been  shown  that, 
the  trial  of  the  cause,  the  mortfagor 
Churn  consented  that  the  land- in 
should  be  charged  in  the  decree,  whici 
sent,  it  is  contended,  removed  any  dif 
with  regard  to  the  jurisdiction  of  the 
and  operated  to  charge  the  land  in  sik 
as  to  make  it  bound  by,  and  capable  of, 
sold  under  the  decree. 

We  think,  however,  that  this  argni 
quite  untenable.     The  mortgage-boi 
having  been  registered,  and  the  value 
land  being  100  rupees  or  upwards,  th( 
could  not  operate  in  any  way  to  civ 
Ii  operated  and  could  only  be  sued  u] 
a  common  money-bond,  and  aUhou| 
money-bond  it  could  be  sued  upon 
Court  in  which  the  decree  was  obtains 
Judge  of  the  Court  had  no  right,  evel 
the  consent  of  the  parties,  to  deal  withj 
mortgage,  or  to  make  any  decree  in 
affecting  the  land  in  dispute.    That  b( 
the  decree  could  not  operate  in  any 
j  affect  the  validity  of  the  plaintiff's  poi 
and    Doorga   Churn    had    a   perfect 
legally  speaking,  to  convey  the  land 
plaintiff. 

We  consider,  therefore,  that  the  Sul 

nate  Judge  was  quite  right  in  upholdin|^  _ 

plaintiff's  title  against  tTiat  of  the  defendan 

and  the  appeal  must  consequently  be  < 

I  missed  with  costs. 
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[        The  I7lh  January  1876. 

i 

^  Present : 

iHon'ble  Sir  Richard  Garth.  AT/.,  Chief 
Msiice,  and  the  Hon'ble  E.  G.  Birch, 
'mdge, 

Execntioa-sale— Jurisdiction. 

In  the  matter  of 
'  Hara  Dhone  ShamuntOi  Petitioner^ 

versus 

Mock  Cbunder  Shamunto  and  another, 
Opposite  Party, 

Baboo  Ashootosh  Dkur  for  Petitioner. 

^aboo  Kalee  Prosunno  Duti  for  Opposite 

Parly. 

^  Judge  has  no  right  io  set  aside  a  sale  under  a 
^  apon  the  application  of  a  third  person  who  is  not 
|fty  to  the  suit,  and  in  no  way  connected  with  the 
^1  proceeiings. 

i 

Garth,  C.7.— Wk  think  that  the  rule 
tald  be  made  absolute.  This  case  is  pre- 
lAj  similar  to  that  of  Luchmeeput  Singh 
iHira  Lall  Seal,  which  was  decided  on  the 
ih  of  September  last.  When  a  sale  has 
ten  place  under  a  decree,  a  Judge  has  no 
^t,  npon  the  application  of  a  third  person 
Ifo  is  not  a  party  to  the  suit,  and  in  no 
^connected  with  the  original  proceedings, 
'Set  aside  the  sale.  As  to  the  so-called 
regularity,  which  it  is  contended  that  the 
idge  had  a  right  to  take  notice  of  judicially 
Id  to  correct,  we  consider  that  a  mere 
btezt  for  setting  aside  the  sale  upon  other 
^nds.  In  point  of  fact  we  do  not  see 
Nt  there  was  any  irregularity  at  all ;  but 
b  pretext  has  been  resorted  to  in  order  to 
ifstifjr  a  proceeding,  which  was  clearly  in 
jlcess  of  the  Moonsiff's  jurisdiction.  The 
Ue  will  be  made  absolute,  and  the  order 
f  the  Moonsiff,  setting  aside  the  sale,  will 
fe  reversed.  Fees,  two  gold  mohurs,  to  be 
Aid  by  the  party  lowing,  cause  against  the 
ide. 


*        The  17th  January  1876. 

Present : 

The  Hon'ble  F.  A.  Glover  and  Romesh 
Chunder  Mitter,  Judges, 

Code   of  Ciyil   Procedure,  s.   246-y-Osten8ible 
Purchaser — Onus  Probandi* 

Case  No.  1100  of  1875. 

Special  Appeal  from  a  decision  passed  hy 
the  Second  Subordinate  Judge  of  East 
Burdwany  dated  the  gth  February  iSySt 
reversing  a-  decision  of  the  Second  Moon- 
siff  of  that  District^  dated  the  ist  OctO' 
ber  i8j^. 

Tulsee  Monee  Dassee  (Plaintiff),  Appellant^ 

versus 

Peary  Mohun  Baboo  (one  of  the 
Defendants),  Respondent, 

Baboo  Golap  Chunder  Sircar 
for  Appellant. 

Baboo  Doorga  Ram  Bose  for  Respondent. 

In  a  suit  to  set  aside  an  order  made  under  the  Code 
of  Civil  Procedure,  s.  246,  a  plaintiff  is  bound  to 
prove  purchase  and  subsequent  possession  of  the  dis- 
puted property,  where  these  are  the  grounds  of  her 
claim. 


The  objection  taken  by  the  special  appel- 
lant in  this  case  is  that  the  Subordinate 
Judge  has  placed  the  onus  on  the  wrong 
party,  and  that,  under  the  circumstances,  the 
onus  ought  to  have  been  on  the  defendant^ 
and  not  on  the  plaintiff.  This  is  not  so. 
The  plaintiff  is  now  seeking  to  set  aside  an 
order  made  under  section  246  of  the  Code 
of  Civil  Procedure.  It  was  held  under  that 
section  that  the  property  in  suit  was  not 
in  the  possession  of  the  plaintiff,  and  conse- 
quently her  application  was  rejected.  She 
now  comes  into  the  Civil  Court,  and  like 
all  other  plaintiffs  must  prove  her  case,  name- 
ly, that  she  had  purchased  the  property  at 
auction,  and  that  she  was  in  possession  of  it 
ever  since  her  purchase.  The  Subordinate 
Judge  has  found  upon  the  evidence  that, 
although  the  plaintiff  was  the  ostensible 
owner  of  the  property,  having  the  sale-certi- 
ficate in  her  name,  yet,  as  a  matter  of  fact,  the 
ownership  of  the  property  remained  as 
before  with  the  judgment-debtor,  and  that, 
even  after  this  ostensible  purchase  by  the 
plaintiff,  the  judgment-debtor  himself  paid 

g 


9q 


CMl 


tVUL  WBBXtl  ltBP6KTBR. 


IlufmgT.        [VoLi 


the  ren(8.  *  Under  these  circumstances,  the 
Subordinate  Judge,  has  come  to  the  con- 
clusion that  the  plaintiff's  allegation  is  false, 
and  that,  in  reality,  the  purchase  was  a  be- 
namee  purchase  on  behalf  of  the  judgment- 
debtor.  This  is  a  question  of  fact,  and  there 
18  00  ground  for  interfering  in  special  appeal. 
The  appeal  is  dismissed  with  costs. 


The  1 8th  January  1876. 

Present : 

The  Hon'ble  Sir  Richard  Garth,  Ki, 
Justice,   and   the   Hon'ble   E.  G. 
Judge. 

Orders  on  Tenants— Unstanped 


The  18th  January  1876. 
Present : 

* 

The  Hon'ble  Sir  Richard  Garth,  ^/.,  Ckie/ 
Justice,  and  the  Hon'ble  £.  G.  Birch, 
Judge. 

Adniisaton  of  unstamped  Dociunents, 

Case  No,  1981  of  1874. 

Special  Appeal  from  a  decision  passed  hy 
the  Judge  rf  Purneah^  dated  the  21st 
May  /<?7^,  reversing  a  decision  of  the 
Moonsiff  of  Sahebgunge,  dated  the  $th 
January  iSj^. 

Roy  Luchmeeput  Singh  Bahadoor  (Plaintiff), 

Appellant, 

versus 

Shaikh  Moshuruff  AH  (Defendant), 
Respondent. 

Bahoo  Rash   Beharee  Ghose  for  Appellant. 

Moonshee   Serajul  Islam  for   Respondent. 

Where  a  Court  of  first  instance  erroneously  admits  a 
document  without  stam  p,  the  error,  beia^  one  which  does 
not  affect  the  merits  of  the  case  as  between  the  parties, 
does  not  constitute  a  proper  ground  for  appeal. 

Garth,  C.J. — The  Judge  has  made  a 
mistake  here.  The  Moonsiff  ought  not  to 
have  admitted  this  document  without  a 
stamp,  bat  having  admitted  it,  the  error 
which  he  has  committed  is  not  one  which 
affects  the  merits  of  the  case  as  between 
the  parties ;  and  the  authorities  which  have 
been  cited  to  us  clearly  show  that  such  an 
error  does  not  constitute  a  prop«r  ground 
of  appeal.  The  Judge,  therefore,  was  wrong 
in  reversing  the  decree  of  the  Moonsiff  on 
this  ground.  His  decision  must  be  reversed, 
and  the  case  remanded  to  him  for  re-tr^al 
on  the  merits.  The  costs  will  abide  the 
ultimate  resuh  of  the  trial  on  remand. 


Case  No.  2512  of  1874. 

Special  Appeal  from  a  decision 
the    Judicial     Commissioner     of 
Nagpore,    dated  the    i^th    June 
affirming     a    decision    of    the 
Commissioner  of  Hazare^ehagh, 
ijth  December  1S73. 

Bukshee  Kunnee  Lall  (Defendant] 
Appellant^ 

versus 

Maharanee  Thakoomath  Sal  (Plaii 

Respondent, 

Mr.  R.  T.  Allan  for  Appellant 

Baboo  Mokesh  Chunder  Chawdk 
for  Respondent. 

Orders  upon  tenants  to  hold  themselves 
a  particular  person  to  whom  a  release  tuu  -^ 
by  their  landlord  are  not  documents  which 
requires  to  be  stamped,  and  ought  not  to  be  1 
evidence  on  the  ground  of  their  not  beia^ 

Garth,  C./.—Wk  think  that  the 
Court  was  .wrong  in  rejecting  the  di 
in  question  on  the  ground  of  iheir  not 
been  stamped.  These  documents  a| 
orders  upon  the  tenants  to  hold  thi 
responsible  to  a  particular  person  to 
a  release  had  been  made  by  their 
and  we  do  not  find  that  such  ordeit 
under  the  description  of  any  of  tbt 
ments  which  the  law  required  to  be 

The  only  evidence,  which  was  ad< 
the  part  of  the  defendant  to  estabb 
case  consisted  of  these  three  documei 
some  oral  evidence.    The  Judicial  C< 
sioner  rejects  the  oral  evidence,  beci 
considers  it  to  be  worthless ;  and  be 
the  documents,  because  he  does  not 
right  to  look  into  them  on  account 
being  unstamped.     But,  supposing 
admitted  these  documents  as  evident 
taken  them  into  consideration,  it  is  im| 
for  us  to  say  what  effect  they  wouk 
had   on   his   mind.     Under    these 
stances  we  think  that  the  case  sh< 
back  to  him  that  he  may  consider  thj 
tents  of  these  documents  and  decide 
upon  the  merits.    Th^  costs  will  abij 
ultimate  re^lt. 
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The  27th  November  1875. 

Present : 

ics  W.  Col  vile.  Sir  Barnes  Peacock, 
Montague  E.  Smith,  and  Sir  Robert 
''lUier. 

Possessioa — ^Title. 

\pp€al/rom  the  High  Court  of  Judi- 
cature cU  Madras, 

Aramugam  Chetty  and  others 

versus 

Perriyanhan  Servai  and  others. 

BOH  on  the  part  of  one  party,  which  is  not 
>  to  have  commenced  in  wronjr,  can  only  be  dis- 
I *y  distinct  proof  of  a  superior  title  in  another 

appellants,  who  were  the  plaintiffs  in 
tion  out  of    which    this   appeal    has 
|.  are    or    represent   the    Nattukottay 
^  who   belong    to    the   Nagaram   of 
ii,  and  have  been  throughout  these 
cdings,  and  in  this  judgment  will  be, 
^  "the  Nagarattars.  "    The  action  was 
Ubyihem  against  certain  persons  of  a 
mt  caste  who  represent  a  community 
may  be  called,   and   has  been   called 
Igboat  the  proceedings,  "the  Nattars." 
plaintiffs,  the  Nagarattars,  form  part  of 
urban  and  trading  population  of  this 
"^t  of  Veiangudi.     The  Nattars  belong 
"''  rural  population,   and  are  probably 
itors  of  the   soil.     The  object  of  the 
is  to  have  it  declared  that  the  Nagarat- 
l^c  entitled  to  the  management  of  two 
waSi  which,  for  all  practical  purposes, 
rw  treated  as  one  pagoda,  devoted  to  the 
■^  of  the  Durga  goddess,  whose  parti- 
^^Uc  is  Periyanayaka.     They  also  claim 
\^  °*^''^'"«d  over  tolhem  the  possession 
[«^  pagodas,   with  the   appurtenances 
■^stiDg  of  ornaments  and  other   articles 
«g  to  lbs  worship  of  this  idol.     The 
J^gc  foand  in  favour  of  the  Nagarat- 
The  High    Court    has   reversed   his 
f^  and  made  a  decree  dismissing  the 
against  which   the   present  appeal  is 

Ixjrdships   cannot  but  regret  that 
•wrned  Judges  of  the  High  Court  have 

'^fv    ^^^^^^^  ^^^^^1  ^^®  reasons  which 
^ccd  them  to  come  to  a  conclusion  con- 
to  that  which   the    Civil   Judge   had 
med  by  a  judgment,  which,  whether  it 
^  "g«  or  wrong,  ^ust  be  admitted  to  be 

MaI''L '?'^^"">'  considered.     The  very 
^     *Jie  dispute  renders  it  peculiarly 


■ftfiT 


desirable  that  their  Lordships  should  have 
all  the  light  which  the  full  expression  of  the 
opinions  of  Judges  of  local  experience, 
dealing  with  conflicting  evidence,  would 
throw  upon  the  case.  Their  Lordships, 
however,  must  deal  with  the  case  as  it 
stands. 

The  case  made  by  the  Nagarattars  was 
that  these  pagodas  were  mere  dependencies 
of  a  larger  pagoda  dedicated  to  the  worship 
of  Siva,  of  which  they  are  the  admitted 
managers;  that  the  three  pagodas  had  been 
supported  out  of  the  same  funds;  that  they, 
the  Nagarattars,  had  the  administration  of 
those  funds;  that  the  worship  and  all  the 
services  of  the  pagodas  were  performed  by 
servants  appointed  by  them;  and,  feeling  it 
necessary  10  account  for  a  change  in  the 
possession  of  the  pagodas,  they  distinctly 
alleged  in  their  plaint  that,  "on  the  night  of 
"the  28th  April  1871,  the  defendants  forced 
"  open  the  doors  of  the  said  two  Periya- 
"  nayaki  Amman's  pagodas,  and  took  posses- 
"  sion  of  the  said  pagodas,  and  are  keeping 
"  the  sacred  jewels  and  other  property  which 
"  they  took  therefrom."  And  further:  "That 
"  the  defendants  on  that  same  night  unlaw- 
"  fully  carried  away  the  idol  of  the  village, 
**  Periyanayaki  Amman,  which,  according  to 
''custom,  had  been  brought  to  the  Kantes- 
"  wara  Mudayar  pagoda  for  the  Sivaratri 
"  festival,  and  also  the  property  mentioned 
"  below,  even  before  the  festival  was  over." 
Then  they  pointedly  say:  "The  cause  of 
"  action  is  the  fact  of  the  defendants  having 
"  unlawfully  entered  the  said  pagodas  and 
"  taken  possession  of  the  things  therein. 
"  It  arose  on  the  28th  April  1871." 

Now  it  is  admitted  that  of  this  forcible 
entry  and  dispossession  there  is  no  evidence 
whatever,  and  therefore  that  the  issue  which 
had  been  framed  upon  that  allegation  in  the 
plaint  would  of  necessity  have  beea  found 
against  the  Nagarattars.  On  the  other  hand, 
it  may  be  admitted  that  the  case  made  by 
the  Nattars  is  not  altogether  consistent  with 
the  evidence  taken  in  the  cause.  They  seem 
to  have  asserted  that  these  pagodas  were 
wholly  distinct  from  the  pagoda  of  Siva,  and 
in  no  way  connected,  by  worship  or  other- 
wise, with  it;  and  they  suggested  that 
certain  sacrifices  involving  the  taking  of 
animal  life,  which  formed  part  of  the  worship 
of  the  Durga  goddess,  and  were  not  permit- 
ted in  the  worship  of  Siva,  rendered  it 
impossible,  in  a  Hindoo  point  of  view,  that 
the  two  institutions  should  be  so  connected. 
The  evidence,  no  doubt,  does  not  support 
these  or  some  of  the  other  allegations  made 
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by  the  defendants.  There  does  seem  to  have 
been  a  certain  community  of  management. 
It  was  admitted  in  the  case  that  there  was 
but  one  set  of  servants  for  the  three  pagodas 
up  to  the  date  of  the  Inam  pottah  of  the 
19th  November  1869,  and  that  up  to  that 
date  all  the  incomes  were  enjoyed  in  common. 
It  was  admitted  or,  if  not  admitted,  proved 
that  the  image  of  the  Periyanayaki  idol  was 
occasionally  taken  to  the  pagoda  of  Siva, 
and  there  remained  for  a  certain  time ;  that 
the  same  dancing  girls  attended  the  two 
pagodas ;  that  the  endowment  being  a  com- 
mon one,  the  granaries  and  other  things 
were  in  common:  and  that  certain  dailv 
allowances  were,  at  ail  events  until  the 
dispute  culminated  in  a  rupture,  made  by  the 
Nagarattars  for  the  daily  worship  of  the 
Periyanayaki  Amman.  But  the  failure  of 
the  defendants  to  make  out  wholly  the  case 
which  they  have  pleaded  in  defence  will  not 
entitle  the  plaintiffs,  if  they  have  failed  to 
make  out  their  title,  to  disturb  the  existing 
possession,  or  to  succeed  in  this  suit. 

Now,  if  the  allegation  of  forcible  dis- 
possession had  been  made  our,  the  case  of 
the  Nagarattars  would,  no  doubt,  be  an 
extremely  strong  one.  It  would  probably 
have  been  inferred  from  the  evidence  ih\t 
their  possession  lip  to  the  date  of  that 
forcible  act  had  been  consistent  with  the  title 
which  they  alleged.  But,  since  they  have 
failed  to  prove  the  dispossession  allej^ed,  we 
have  to  deal  with  a  possession  on  the  part  of 
the  defendants  which  is  not  sh\)vvn  to  have 
commenced  in  wrong,  and  the  plaintiffs  can 
only  disturb  that  by  proving  distinctly  a 
superior  title.  In  the  opinion  of  their  Lord- 
ships they  have  failed  to  do  so.  There  is,  no 
doubt,  a  great  deal  of  conflicting  testimony ; 
but  the  evidence  on  the  whole,  as  to  the 
ceremonies  and  the  like,  support  several  of 
the  short  observations  which  the  learned 
Judges  of  the  High  Court  have  made  in 
support  of  their  decree.  It  certainly  appears 
that  the  Nattars  have  been  allowed  prece- 
dence and  peculiar  honors  in  some  cere- 
monies and  points  of  worship;  it.  also 
appears  that  they  have  exercised  some 
control  over  the  transfer  of  the  image  and 
Other  matters  into  which  their  Lordships  do 
not  think  it  necessary  to  go  at  length.  One 
very  important  circumstance  is  that  the 
custodian  of  the  jewels  of  this  idol,  which 
appear  to  be  of  very  consideiable  value,  is 
admitted  to  be  a  Nattar  who  is  described 
as  the  hereditary  jeweller  of  the  village. 
His  ancestors,  therefore,  may  be  inferred 
to  have  had  the  possession  of  these  jewels 


which   the  Civil  Judge  has   by  his 
preserved  to  him.     The  cars   and   all 
were  necessary  for  the  movenaent  of  the 
are  also  found  to  have  always  been  in 
custody  of  the  Nattars. 

Upon  the  question  of  possession, 
I  Mayne,  abandoning  the  forcible  disp 
alleged  by  the  plaint,  has  fallen  back 
a  dispossession  supposed  to  be  cons 
upon  the  delivery  out  of  the  pottah  of 
This  brings  us  to  the  consideration  of 
which  is  the  most  important  piece  of 
dence  in  the  cause,  namely,  the  proce 
of  the  Inam  Commission,  which  are  set 
at  page  74a  and  the  following  pages, 
if  not  the  principal,  object  of  that  Co 
sion  appears  to  have  been  to  ascertain 
lands  had  been  effectually  made  subj© 
religious  trusts,  and,  as  such,  had  be 
either  rent-free,  or  subject  only  to  a 
and  fixed  quit-rent.  The  inquiry  seems| 
have  been  conducted  locally,  under 
authority  of  the  Inam  Commissioner 
Deputy  Collectors  of  the  different  disi 
and  to  have  been  carried  on  from  vill 
village.  It  seems  to  their  Lordships  d 
to  result  from  the  Exhibit  No.  90T 
page  74fz  and  the  three  following  pages  of 
record,  that  the  dispute  as  to  the  rights 
the  Nattars  in  these  pagodas  cannot 
dated,  as  Mr.  Mayne  contends,  from 
delivery  out  of  the  pottah  in  1869,  be 
the  proceedings  to  which  those  docairn 
relate  certainly  took  place  in  1863.  I 
what  is  the  effect  of  those  documei 
Those  at  pages  74^  and  74^  relate  to 
villi\ges  Pandirancndal  and  Ayakaranem 
which  form  part  of  what  may  be  called 
common  endowments  of  the  pagodas, 
each  gives  the  result  of  the  inquiry  of 
Commission,  touching  the  particular  vill 
to  which  it  relates.  In  each  the  village 
question  is  described  as  a  davastani 
village  in  the  zemindaree  of  Sivagan] 
It  says  :  "  This  was  granted  for  the  mail 
"nance  of  the  temple  of  Stri  Khandes' 
"  Swami  in  Velangudi  ;  this  is  a  perman' 
*'  grant.  No  pottah.  "  From  this  it  may 
inferred  that  the  original  grant  of  the  la 
was  made  by  some  ancient  zemindar 
Sivagangai.  But  there  is  no  evidence  of 
date  or  of  the  terms  of  the  grant.  Ea< 
document  says:  **  The  temple  is 
ciently  kept  up. "  In  each  there 
afterwards  a  more  particular  statem 
of  the  trusts  to  which  the  proceeds 
the  village  are  applicable.  In  that  relating 
to  Pandirancndal  it  is  said  :  "  The  proceeds 
♦'of  the   village  are  appropriated   for  tl* 
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ugement 
[Since  long. 


I2  of   Stri   Khandeswara  Swami,  and 

fauakovii  of  Peri  van  ay  aki   Amman." 

jiaiier    are    ihe    temples    in    dispute, 

Kgh  the  name  of  the  goddess  is  not 

in  the  accounts  of  FusU  1 2 1 1  and 

in  the  zemindar's  account  of  Fusli 

it  is    entered.     Hence   the    village 

i*;s  to  Nasrara  Kovil  of  Khandeswara 

and    Nattukovil   of    Perivanavaki 

an ;  these  two  temples  are  under  the 

of    the    trustees   in   column 

The  corresponding  note 

the  other  village  is  in  greater  detail, 

imakes  ii  still  more  clear  that  there  was 

a  distincfallegation,  acquiesced  in  by 

Jollector,  that  the  pagoda  of  the  goddess 

^cd  to  the   Nattars  :   "  The  proceeds 

his  village  are  appropriated  for  the  use 

the  temple   of    Khandeswara    Swami, 

kh  belongs   to    Nagarattar   or   Nattu- 

iay  Chetiies,  and  to  the  temple  of  Pe- 

aaiyaki    Amman,    which     belongs    to 

Ittar."    Again      it     appears     that     the 

ana  originally  treated  as  the  trustees  of 

property  were    only   the    two    Chetties 

Je  names  are   entered  in  the  i6th  and 

columns.     But,   before  the  record  was 

7  made  up,  the  names  of  three  Nattars 

added ;  and  that  this  was  done  upon 

representation  of  the  Nattars  insisting 

some    record     of     their     rights     is 

ed  even  by  the   Civil  Judge   in  the 

nation  which  he  gives  of  the  circum- 

c.   That  the  addition  was  subsequent 

[the  first  draft  of  the  document  appears 

the  note  in  the  20th  column,  which  is 

Jane  1864;  whereas  the  date  of  the 

ing  note   is   December    1863,  or  six 

s  earlier.    Their    Lordships    cannot 

tthc  explanation  of  the  alteration  which 

ggested  by  the  Civil  Judge,  if  by  it  he 

s  to  saggest  that   the   alteration   was 

in  consequence  of  some  tumultuous 

sentaiions  of  the  Nattars,  amounting  to 

'On.    It  may  be  true  that  a  mob   of 

fs  tamuUuously  desired  that  the  three 

«  should  be   registered    as    trustees. 

•.their  claim,  though,  in  the  first  instance, 

wmously  asserted,  was  obviously  under 

^deration  for  a  considerable  time,   and 

bally  confirmed  by  the  Officiating  Inam 

^  missioner  on  the  22nd  of  December  1864. 

«se  proceedings  cannot  have  been  had 

Raer  pressure  on  the  part  of  a  mob  ;  and  it 

P«5t  t)e  presumed  that  the  authorities  came 

jaWiy  10  the  conclusion  that  the  claim 

^^a  jast  one. 

h^^Uv\ew  13  in  some  degree-confirmed  by 
»«  was  done  also  in  1863  with"  regard  to 


the  small  portion  of  land  which  was  after- 
wards the  subject  of  the  pottah  of  1869^ 
The  document  at  page  74a  of  the  record 
treats  the  proceeds  of  that  land  as  exclu- 
sively devoted  to  the  support  of  the  pagoda 
of  Periyanayaki.  The  Inara  ticket  was  not 
given,  as  in  the  other  case,  to  the  Nagarat- 
tars.  They  were  not  entered  as  trustees 
in  the  column  of  trustees ;  and  though,  on 
the  other  hand,  no  Nattar  is  entered,  the 
ticket  was  made  over  to  the  gurukhal.  He 
was  treated  as  the  worshipper  entitled  to  the. 
ticket.  A  distinction  was  therefore  made, 
which  would  hardly  have  been  made  if  the 
three  pagodas  had  been  really  and  undisput- 
edlv  part  of  the  same  institution,  and  sub- 
ject  to  the  same  management. 

It  was  said  that,  notwithstanding  these 
proceedings,  everything  went  on  as  before: 
that  the  proceeds  of  the  endowments  were 
received  by  the  Nagarattars;  and  that  there 
was  no  dispute  until  the  pottah  of  1869  was 
issued,  and,  in  conformity  with  the  document 
at  page  74 «,  was  given  out  to  the  gurukhal, 
from  whom  it  passed  to  the  principal  of  the 
Nattars.  It  is  suggested  that  this  gurukhal 
played  his  employers,  the  Nagarattars,  false, 
and  made  an  improper  transfer.  But  there 
is  nothing  to  show  that  he  was  not  right  in 
so  dealing  with  the  pottah.  It  is  perfectly 
clear  that  the  pagoda  had  been  described  as 
a  Naltar  pagoda,  and  that  the  Nattars  were, 
as  early  as  1863,  claiming  some  rights  of 
management  in  it,  or  they  would  never  have 
been  entered  in  the  documents  relating  to 
the  common  endowments  as  trustees.  This 
particular  parcel  of  land  belonged  exclusively 
to  the  pagoda  of  Periyanayaki  Amman. 
The  Nagarattars  had  ostensibly  no  concern 
with  it.  Again,  the  pottah  which  was  grant- 
ed of  the  other  villages  is  not  produced, 
and  it  is  not  satisfactorily  accounted  for.  It 
is  perfectly  consistent  with  probability,  and 
must  be  presumed,  in  the  absence  of  any  evi- 
dence to  the  contrary,  that  this  pottah  was 
in  conformity  with  the  records  of  the  Inam 
Commission,  and  was  a  grant  of  these  villages 
to  the  Nattars  as  well  as  the  Nagarattars  as 
trustees.  The  superior  habits  of  business 
and  life  of  the  Chetties  may  account  for 
their  continuing  to  receive  the  profits  of,  and 
generally  manage,  the  common  endowment; 
but  that  is  not  a  circumstance  which  estab- 
lishes their  right  to  recover  the  possession 
of  these  pagodas  from  the  Nattars,  who,  as 
far  as  their  Lordships  can  see  on  the  evi- 
dence, have  always,  to  some  extent,  been  in 
possession.  Certain  it  is  that  the  disposses- 
I  sion  of  the  Nagarattars,  or  the  first  claim  of 
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possession  on  the  part  of  the  Nattars,  cannot 
be  said  to  date  only  from  the  grant  of  that 
pott  ah,  because  it  is  proved  in  the  cause  that, 
as  early  as  1867,  the  N'attars  were  resisting 
the  removal  of  this  image,  when  the  Nagar- 
attars  wished  to  have  it  removed  to  the 
temple  of  Siva;  and  must,  therefore,  at  that 
time  at  least,  have  been  asserting  dominion 
over  the  image  in  opposition  to  the  Nagar- 
attars. 

Of  the  original  foundation  of  the  Siva 
temple,  beyond  what  is  to  be  gathered  from 
the  proceedings  of  the  Inam  Commission, 
there  is  no  trace.  One  contention  of  the 
'appellants  was  that,  wherever  there  is  a 
temple  devoted  to  Siva,  there  will  be  found  a 
dependent  temple  devoted  to  the  worship  of 
some  Durga  goddess  in  its  vicinity.  It  is, 
however,  established  that  this  state  of  thinirs 
is  universal,  and  it  may  well  have  happened 
that  these  temples  may  have  been  established 
by  the  Nattars  or  the  Nattar  community 
taking  advantage  of  the  vicinage  of  a  Siva 
temple,  and  giving  the  managers  of  that 
temple  the  benefit  of  the  new  foundation. 
The  inscription,  which  might  have  shown 
who  was  the  founder  of  the  pagodas  in  dis- 
pute, is  unfortunately  defaced  in  an  important 
word.  Again,  it  may  have  been  arranged 
by  the  zemindar  for  the  time  being  of 
Sivagangai  that  part  of  his  endowment  of 
the  Siva  temple  should  go  to  the  susten- 
tation  of  the  other  temples,  though  founded 
by  the  Nattars.  That  is  perfectly  consistent 
with  the  theory  that  some  right  of  posses- 
sion and  management  is  in  the  Nattars. 

Upon  the  whole  their  Lordships  are  of 
opinion  that  the  explanation  which  has  been 
given  by  the  Civil  Judge  of  the  proceedings 
of  the  Inam  Commission,  and  of  the  addition 
made  to  them  in  favour  of  the  Nattars,  is 
unsatisfactory;  that  those  documents  turn 
the  scale  of  the  conflicting  evidence,  and  that 
certainly  the  Nagarattars  have  not  made  out 
their  right  to  disturb  the  possession  which 
now  exists.  The  necessary  consequence  of 
this  is  that  the  suit,  as  framed,  is  improper, 
and  that  the  decree  of  the  High  Court  is 
correct. 

It  has  been  alleged  by  Mr.  Mayne  that  a 
decision  to  this  effect  leaves  the  parties  in  an 
unsatisfactory  position.  Apd  this,  no  doubt, 
may  be  true.  It  may  happen  that,  either 
by  reason  of  the  refusal  of  the  Nagarattars 
to  apply  the  funds  in  their  hands  to  the  sus- 
tentation  of  the  smaller  pagodas  while  they 
are  in  the  possession  of  the  Nattars,  or  from 
some  other  cause,  fresh  diflSculties  and  dis- 
putes ma^  arise.    It  is  much  to  be  hoped 


that,  if  this  should  be  the  case,  the 
will  contrive  to  have  their  differences 
mined  by  a  native  panchayat,  a  tribanal 
liarly  adapted  to  determine  disputes  0 
kind,  which  necessarily  involve  maoj 
considerations   founded   on  Hindoo 
Hindoo  ritual,  Hindoo  belief,  and  H 
feeling.     But,  even  if  the  parties  have 
to  come  to  the  Courts,  thev  mast  so 
a  suit  properly  framed  for  the  pui 
having  their   disputes   settled    by   what 
should  call  a  scheme  for  the  administi 
of  the  endowment.     Dealing  with  this 
as  it  stands,  their  Lordships  can  but 
Her   Majesty   to  affirm   the  decree   of 
High  Court,  and  to  dismiss  this  appeal 
costs. 


The  17th  December  1875. 

Present : 

Sir  James  W.  Colvile,  Sir  Barnes  Pea< 
and  Sir  Montague  £.  Smith. 

Bond — Presumptions— Mortgage-bond— ^ .  ^ 
Limitation— Act  XIV.  of  1859,  s.  i,  cL  za; 

On  Appeal  from  the  High  Court  of  J% 
cature  at  Fort  William  in  Bengal* 

Juneswar  Dass 

versus 

Mahabeer  Singh  and  others. 

In  the  absence  of  satisfactory  proof  of  fraud  or 
take,  every  presumption  ought  to  be  made  in  fai 
of  statements  contained  in  a  bond  which  was  deB 
ately  entered  into,  and  which  has  been  acted  apoa 
many  years. 

In  an  action  broui^ht  upon  a  mortg^afre-bond 
combines  a  personal  obligation  with  the  pledgee  of  j 
perty,  where  the  claim  is  founded,  not  upon  the 
to  pay  the  money,  but  upon  the  hypothecation  of 
land,  and  the  object  is  to  obtain  a  sale  thereof 
against  purchasers  under  a  subsequent  mortg^a^e-l 
the  law  of  limitation  applicable  to  the  suit  is  Act  \ 
of  1859,  s.  I,  cl.  12. 

This  was  an  action  on  a  security  comi 
in  Bengal,  called  a  mortgage-bond,  wl 
appears  to  combine  in  one  instrument  t^ 
things,  a  personal  obligation  by  the  makct 
of  the  bond  to  pay  the  money,  and  a  mort-' 
gage  of  property  by  way  of  pledge  airf 
security.  The  bond  in  question  is  datel 
the  2ist  June  1856,  and  was  given  by  BabOtf; 
Riibhunjun  Singh,  who  is  the  defendant' 
No.  I  in  the  suit,  10  Mussamut  Agur  Kooo-l 
war.    The  consideration  for  the  bond  consists ' 


•  Fn>m  the  judgement  of  Sir  Richard  Ccftich,  Kt-^i 
Chief  Justice,  and  the  Hon'ble  F.  A.  Glover,  Judge^: 
decided  on  the  21st  May  1873. 
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amoants  which  are   stated   to   have 
[dnc  under  five  previous  bonds  given 
Massamut    by    Baboo   Dyal  Singh, 
er  of  RUbhUQJun  Singh.     The  bond 
the  former  bonds,  and  proceeds  thus : 
J,  I,  the  declarant,    do    of  ray  own 
and  consent  make  myself  respon- 
for  the   sums  of  money  covered  by 
of  th«  five  above-named  bonds,  prin- 
viih  interest,  as  well  as  other  loans, 
j,  in  all   for    Company's    Rs.    16,511, 
I  bind  myself  for  the  payment  of  the  said 
b  of  money    to  the  above  said  lady." 
Tpart  of  the  bond  contains  a  personal 
btion  on  the  part  of  the  maker  of  the 
j[lbe defendant  No.  i,  to  pay  the  money. 
b  are  inserted    the  terras  of   the  loan  : 
»h  the  consent  of    both   parlies   it   has 
Kn  agreed  upon  that  the  interest  should 
^aid  as  per  detail  given  below,   that 
[die  principal  with  interest  I  will  pay  at  the 
ie  of  eight  annas  per  cent,  from  the  date 
&e  execution  of  this  bond  to  the   end 
[Jcjt  1269    F.S.,    and  from  1270  F.S. 
►  Jeyt  1274  F.S.   at   the  rate  of   Re.   i 
b  cent,  per   mensem.      Accordingly    I 
feby  declare  and   give  in  writing  that  I 
fB  positively,  without  any  objection  what- 
ler,  liquidate   the    said   sum   of  money, 
teicipal  with  interest,  in    the    month   of 
Rft  1274  F.S.,    to    the   aforesaid  lady." 
[far,  therefore,  as  we  have  hitherto  gone 
[he  bond,  the  uliimate  period  for  payment 
Ud  not  accrue   until   Jeyt    1274.     Now 
»  the   part   of    the   instrument   which 
B  an  hypothecation   of    land  :    **  For 
satisfaction  of  the  lady,  and  as  security 
the  above  sums  of  money,  I   pledge 
mortgage  Mouzahs  Dhunpookhra  and 
ooara,  original  with  dependencies  apper- 
jfeing    10     Talooka    Athur,    Pergunnah 
pojepore,  held  and  possessed  by  me.     I 
W  my  heirs   shall    not,  as  long  as  the 
iftoie  amoait   aforesaid  remains  unpaid, 
basfer  them  in  any   way."     Then   there 
^•t  clause  to   this  'effect :    "  Should    the 
tooozihs  mortgaged  be  sold  in  execution 
tt  decree  or  for  arrears  of  revenue,  the  said 
fcdjr  shall  in  that  case  be  at  liberty,  wiih- 
iOttt  waiting  for  the  expiration  of  the  term  of 
Wroent,  10  institute  a  regular  suit,  and 
fetellihe moveable  and  immoveable proper- 
^M  of  me,  the   declarant,  and  my  heirs, 
'and  thereby  realise  the  amount  in   ques- 
*^a.  This  bond   was   registered   on   the 
*nrd  June  1865." 
The  action  is  brought  by  Bhedi  Singh  and 

t«te  other  persons,  who  are  the  heirs  of  the 
•^D   t,  the  fourteenth  plaintiff  being  a 


person  called  Turmundul  Dass,  who  had 
purchased  a  fourth  share  in  the  bond.  The 
defendants  in  the  suit  are,  first,  Ritbhunjun 
Singh,  described  in  the  heading  of  the  suit 
as  .*'  the  principal  contractor  of  the  loan  ;" 
and,  secondly y  certain  persons  who  are  de- 
scribed in  the  same  heading  as  "  auction- 
purchasers  of  the  pledged  property  ;"  and 
it  may  here  be  stated  that  they  became  such 
purchasers  under  a  decree  obtained  upon 
another  mortgage-bond  made  by  Ritbhunjun 
Singh  subsequently  to  the  bond  in  question, 
and  of  course  subject  to  it.  The  date  of 
the  auction-sale,  which  is  sought  to  be  im- 
peached, is  the  i8th  May  1865. 

After  the  discussion  which  has  taken  place 
at  the  bar,  there  remain  only  two  questions 
to  be  decided.     The  first  is  purely  a  question 
of  fact  which  was  raised   in   the   following 
issue,    the    third    issue :    "  Whether  or   not 
**  the  mortgagor  has  received  the  consider- 
"  ation-money  ? "     It  has  been  contended  by 
Mr.  Arathoon  that   the  consideration  stated 
in  the  bond  is  not  truly  stated.     The  prin- 
cipal amounts  of  the  five  bonds  enumerated 
in  the  bond  in  question  are    not   disputed, 
but    it   is   said   that   an   amount  of  interest 
equal  to  the  aggregate  amount  of  the  prin- 
cipal suras — the  principal  being  Rs.  8,000, 
and  the  interest  Rs.  8,000   also — found   its 
way  into  the  bond  by  some  fraud  or  error; 
and   that   in  point  of  fact  that  interest  was 
not  due,  but  had  been  previously  paid.     Both 
Courts  below  went  very  fully  into  the  evi- 
dence given  on  that  issue,  and  came  to  the 
concurrent   finding   that   the  defendant  has 
failed  to  establish  it.     Having  executed  this 
bond,  the  onus  is  upon  him  to  show  that  the 
consideration  had  not  passed.     Both  Courts 
have  come  to   the  conclusion   that   he   has 
failed  to  support  that  burden,  and  that   he 
has  shown  no  sufficient  ground  for  the  con- 
clusion  that   that  interest  was  not  due.     It 
is  said  that  calculating  only  simple  interest 
on   the   bond,   the  Rs.  8,000  could  not  be 
made   up ;    but  the    High    Court   make   a 
suggestion,  which  their  Lordships  regard  as 
a   reasonable   supposition,    that  the   partie's, 
before  entering  into  the  new  bond,  may  have 
come   to   an  arrangement  that  rests  should 
be  made  in  the  account,  and  compound  in- 
terest paid.     In  the  absence  of   satisfactory 
proof  of  fraud    or  mistake,  every  presump- 
tion in    favour   of  the  statements  contained 
in  the  bond  ought  to  be  made,  considering 
that   it   was   deliberately   entered    into,   and 
that  for  many  years  it  has  been  acted   upon, 
and  payments  made  under  it.     Their  Lord- 
ships, therefore,  see  no  reason  to  be  dissatis- 
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fied  with  the  conclusion  to  which  the  Courts  , 
below  have  come  upon,  the  issue  of  fact,  and 
the  appeal,  so  far  as  that  issue  is  concerned,  , 
fails. 

The  other  question  arises  upon  ihe  perloti 
of  limitation  which  is  applicable  to  this  case. 
As  already  observed,  the  instrument  con- 
tains two  distinct  things — the  obligation  to 
pay  the  money,  which  binds  the  maker  of  it 
only,  and  the  mortgage  of  the  land ;  and 
the  plaint  in  the  present  suit  is  properly 
framed  upon  the  instrument  in  that  aspect. 
It  seeks  to  charge  the  first  defendant, 
the  maker  of  the  bond,  Ritbhunjun  Singh, 
personally,  and  it  also  claims  to  recover  the 
amount  of  the  principal  and  interest  by  the 
sale  of  the  mouzahs  (naming  them),  which 
were  the  hypothecated  property  included 
in  the  mortgage.  It  is  contended  for  the 
appellant  that  the  limitation  contained  in 
clause  1 6,  section  i  of  Act  XIV.  of  1859, 
is  the  proper  limitation  to  apply  to  the  case. 
That  is  a  sweeping  clause,  which  provides 
thus  :  **  That  to  all  suits  in  which  no  other 
'•limitation    is   hereby    expressly    provided, 

a   period   of   six   years  from  the  time  the 


(( 


<( 


cause  of  aciiou  arose. "  It  is  said  that 
this  is  a  suit  brought  to  recover  money  lent, 
and  the  interest  on  that  money,  and  that  it 
falls  within  clause  16,  because,  although 
clause  10  applies  to  suits  for  money  lent, 
it  does  not  apply  to  them  in  the  cases  where 
the  instrument  shall  have  been  registered 
within  six  months  from  the  date,  and  this 
bond,  having  been  so  regiiUered,  is  not  within 
that  section,  and,  not  being  otherwise  pro- 
vided for,  falls  within  the  limitation  of 
six  years  in  clause  16.  Their  Lordships, 
however,  are  cleaily  of  opinion  that  neither 
of  these  clauses  is  applicable  to  this  suit, 
which  is  brought  in  substance  for  the 
recovery  of  immoveable  property,  or  of  an 
interest  in  immoveable  property,  and  falls 
therefore  within  clause  12  of  the  first  sec- 
tion. The  object  of  the  suit  is  to  obtain 
a  sale  of  the  land  as  against  the  defendants 
grouped  as  defendants  No.  2  and  No.  3, 
who  had  become  purchasers  under  a  subse- 
quent mortgage-bonH.  It  is  therefore,  as 
against  them,  a  claim  founded,  not  upon  the 
contract  to  pay  the  money,  but  upon  the 
hypothecation  of  the  land.  Their  Lordships 
would  have  been  disposed  so  to  apply  the 
Statute  of  Limitations  if  the  matter  had 
been  res  Integra,  but  it  appears  from  the 
cases  to  which  they  have  been  referred  by 
Mr.  Cave  that  there  has  been  a  long  and 
almost  uniform  current  of  decisions  in  the 
two  provinces  of  Bengal  and  Madras,  giving 


this  construction  to  the  Act.  Their 
ships  must  not  be  supposed,  in  coi 
this  decision,  to  give  any  countei 
the  argument  of  Mr.  Arathoon  that 
suit  would  have  been  barred  if  the  lii 
of  six  years  under  clause  16  had  been 
cable  to  it.  They  think,  upon  the  consti 
of  this  bond,  there  would  be  good  reasoi 
holding  that  the  cause  of  actior^  arose 
six  years  before  the  commencement  of 
suit.  However,  it  is  sufficient  to  say 
their  Lordships  think  the  limitation 
cable  to  the  case  is  that  under  claose 
section  i  of  the  Limitation  Act. 

In  the  result,  their  Lordships  will  hi 
advise  Her  Majesty  to  affirm    the    d< 
of   the    High    Court,    and   to   dismiss 
appeal  with  costs. 


The  20lh  December  1875. 
Preuni  : 

The  Hon'ble  F.  B.  Kemp  and  E.  G.  BiJ 

Judges^ 

Act  XI.  of  1859,  s.  37— Sale  for  Arrears 
Revenue — Purchaser's  Rig-hts. 

Case  No.  16  of  1875. 

Special  Appeal  from  a  decision  passed 
ihe    yud^e    of    Mymensinghy    dated 
2Sth   September    iS*j^y   affirming    a, 
sion    of  the    Subordinate    jfudge  of 
District,  dated  the  2gth  November  iSj^, 

Gholam  Mukhdooin  (Plaintiff),  AppelU 

versus 

Ashuck  Jan  Bibee  and  others  (Defendant 

Respondents. 

Baboo  Ashootosh  Dhur  for  Appellant 

Moonshee  Mahomed  Yusuf  for 
Respondents. 

Ths  Gjvermient  having  sold  its  zemindaree  rt^Ud 
in  certain  talojks  after  a  prbclamatton  that  the  puf*! 
chaser  would  b;  bound  to  abide  by  the  settlemealr 
entered  into  by  it  with  the  dependent  talookdars,  oW 
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5,  a  mehal,  J  C  B,  was  purchased  with  this 
by  M,  who  then  sued  withjut  success  to 
l^oprietor  of  the  said  talook.     After  this  M 
lultcd  in  the  payment  of  tha  GDvernment 
^the  mehal  was  sold  for  arrears  under  Act  XI. 
^aad  purchased  by  G  : 

I  thai  G  was  \n  a  very  difterent  position  from  M 
purchased  the  zemindaree    rights  of  the 
It),  and  was  not  bound  by  the  terms  of  the 
It  prodamation,  but  was,  as  his  sale-certi- 
rcd,  the  purchaser  of  an  entire  estate  separate- 
oa  the  Collector's  rent-roll. 

l^,  y.—THK  plaintiff  is  the  special 
It.    He  sues,  alleging  that  he  is*  the 

•purchaser,  at  a   sale  for   arrears   of 

iment  revenue,  of  a  mehal,  by  name 
Chur  Protab,  bearing  No.  6506  on 

rjee  o\  the  Mymensingh  Collectorate. 

lie  look  place  on  the  2nd  September 

{appears  that  the  plaintiff  was  put  into 
aion  under  the  provisions  of  section  29, 
[I.  of  1859,  ^J  ^"^  Nazir's  peon.     The 
alleges  that,  on  attempting  to  collect 
irecl  from  the  ryots,  he  was  opposed 
defendant  No.  i,  who  alleged  herself 
la dependent  talookdar ;  that  the  plaintiff 
the  defendant  No.  2  for  rent;  but,  on 
lervemioa  of  defendant  No.  i,  the  suit 
^dismissed.     That,  as  auction-purchaser 
mehal,  the  subject  of  suit,  at  a  sale  for 
ts  of  Government  revenue,  the  plaintiff 
[icqaired  the  purchased  estate  free  of  all 
*  ibrances — section  37,  Act  XI.  of  1859. 

defendant  No.   i  Ashuck  Jan  Bibee's 

sn  statement   is  briefly  to   this  effect: 

the  suit  is  overvalued  ;  that  it  is  barred 

vt  provisions  of  section    2,    Act  VIII. 

1^59,  inasmuch  as  the  suit  of  the  former 

rietor  for  direct  possession  of  the  mehal, 

[sabiecl-matter   of  the  present  suit,  had 

dismissed ;   that    the   present   suit   is 

ighi  by  the   late  defaulting   proprietor, 

luddin,  in  the  benamee  of  the  plaintiff; 

the  plaintiff,  admitting  him  to  be  the 

'ie  purchaser,  is  not  entitled  to  khas 

»ssion;  that  the  mehal  No.  6506  on  the 

sewas  separated  from  the  parent  zemin- 

eof  Zyenshaye  in  1863,  and  the  jumma 

itben fixed  atRs.  26-13,  consequently  the 

.trnee  right  of  the  defendant,  which  existed 

1863  and  before  the  decennial  settlement, 

iot  be  set  aside.     The  defendant  further 

fes  that  she  is   in   possession   under  a 

horn  her  husband    Moulvie   Kullim- 

with    whom     a    settlement    of    the 


talook  in  question  was  made  by  the  Govern- 
ment. 

The  Subordinate  Judge  raised  the  follow- 
ing issues : — 

In  bar. 

1.  Is  section  2,  Act  VIII.  of  1859, 
applicable  to  this  case  ? 

2.  Is  tlie  action  in  the  name  of  the 
plaintiff  fictitious  ? 

On  the  merits. 

T.  Can  the  plaintiff  resume  the  talook, 
and  hold  it  in  khas  possession  ? 

2.  At  what  rate  is  the  wassilat  to  be 
awarded  ? 

On  the  first  issue  in  bar,  the  Subordinate 
Judge  held  that,  as  the  plaintiff  was  not  a 
party  to  the  former  suit,  No.  75  of  1866, 
preferred  by  Moulvie  Moinuddin  against 
the  defendant  No.  i  in  this  suit,  the  trial  of 
the  present  suit  is  not  barred. 

With  reference  to  the  second  issue  in  bar, 
the  Subordinate  Judge  was  of  opinion  that 
the  plaintiff  is  not  the  bond-fide  purchaser 
of  the  disputed  mehal,  but  that  he  purchased 
benamee  for  the  late  defaulting  proprietor, 
Moulvie  Moinuddin,  and  that  this  is  suffi- 
cient for  the  dismissal  of  the  suit  ;  but  the 
Subordinate  Judge  goes  into  the  merits  and 
finds  that,  assuming  the  plaintiff  to  be  a  bond- 
fide  purchaser,  he  has  '*  acquired  the  talook 
free  of  all  incumbrances  created  by  the 
defaulting  talookdar,  Moinuddin  ;"  but  says 
the  Subordinate  Judge  :  "  The  talook  was  not 
created  by  Moinuddin — it  existed  when  the 
Government  held  the  zemindaree  khas,  and 
the  zemindaree  was  sold  with  the  reserva- 
tion of  the  rights  of  the  talookdars."  The 
plaintiff,  therefore,  even  assuming  his  pur- 
chase to  be  bond  fide^  cannot  oust  the 
defendant.  The  suit  was  dismissed  on  the 
second  issue  in  bar  and  first  issue  on  the 
merits. 

On  appeal  the  District  Judge  has  affirmed 
this  decision.  After  reciting  in  great  detail 
the  pleadings  of  the  parties  and  the  issues 
fixed  by  the  first  Court,  the  Judge  observes, 
that  '*  the  question  whether  the  plaintiff  is 
a  bond-fide  purchaser  or  a  benamee  pur- 
chaser, for  the  defaulting  proprietor  is 
subordinate  to  that  of  the  rights  of  the 
defendant  under  the  proclamation  of  the 
Government  when  the  zemindaree  was 
sold.'' 

The  substantial  question  to  be  decided, 
observes  the  Judge,  is  *' whether  the  rights 
of   the   defendant  No.  i  were  protected  at 
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the  auction-sale  under  clause  2,  section  37, 
Act  XL  of  1859/'  The  Judge  finds  that 
"  thezemindaree  within  which  the  defendant's 
talook  exists  was  permanently  settled  in  1863, 
and  that  the  rights  of  the  defendant  were 
expressly  reserved  by  the  Government  pro- 
clamation." The  talook  of  the  defendant 
being  protected  under  clause  2,  section  37, 
Act  XI.  of  1859,  the  plaintiff  has  no  right 
to  eject  the  defendant.  The  appeal  of  the 
plaintiff  was  dismissed  with  costs. 

In  special  appeal  the  main  grounds  are : — 

ist, — That  the  plaintiff,  being  an  auction - 
purchaser  of  an  entire  mehal  sold  for  arrears 
of  revenue,  is  entitled  under  the  law  to 
annul  and  avoid  the  talook  set  up  by  the 
defendants,  which  is  not  protected  by  clause  2, 
section  37,  Act  XI.  of  1859,  as  held  by 
the  Judge. 

2nd, — That  the  onus  of  proving  that  the 
tenure  in  question  existed  at  the  time  of 
the  permanent  settlement  was  upon  the 
defendant;thatthe  Judge  should  have  raised 
an  issue  upon  this  point,  and  decided  the 
case  on  the  evidence  adduced  by  the  defend- 
ant. 

^rd, — That  the  reservation  of  the  rights 
of  under-tenants,  if  any,  by  Government 
proclamation  during  the  settlement  of  1863, 
did  not  affect  the  rights  of  the  plaintiff  who 
is  an  auction-purchaser  for  arrears  of 
revenue. 

^M. — That  it  was  incumbent  upon  the 
defendant  to  establish  the  validity  and  extent 
of  her  title  ;  the  Judge  was  wrong  in  decree- 
ing the  claim  of  the  defendant  without  any 
evidence  to  that  effect. 

It  appears  from  the  record  that,  on  the 
i6lh  March  1836,  the  Government  purchased 
a  7  annas  si  gundas  share  of  Pergunnah 
Zyenshaye  in  the  District  of  Mymensingh. 
After  the  purchase,  the  Government  officers 
made  inquiries  into  the  claims  of  the 
dependent  talookdars  of  that  pergunnah,  and 
entered  into  temporary  settlements  with' 
them.  It  appears  that  two  such  settlements 
were  made  with  the  then  proprietors  of  a 
talook  called  Jeenut  Chand  Beebee,  which 
is  the  property,  the  subject  of  this  suit. 
The  first  settlement  was  for  a  term  from 
1248  B.S.  to  1257  ;  the  second  for  a  term 
from  1260  to  1269;  the  jumma  payable  by 
the  talookdars  under  both  these  settlements 
being  Rs.  26-13.  ^^e  have  not  been 
shown  how  the  talook  was  held  during  the 
interim  of  the  expiration  of  the  first  settle- 
ment in  1257  B.S.  and  the  commencement 


of  the  second  settlement  in    1260, 
to  say,  whether  the    Government 
the   khas  management   of  the 
gunnah  collecting  direct  from  the 
respected    the    temporary    settlement^ 
collected  according  to  its  terms. 

On  the  2nd  September  1863,  the 
ment,  after  ascertaining  by  local  loqt 
assets  of    the    component    ta^ooks 
zemindaree,  sold  their  zemindaree  ri; 
those  talooks.     At  the  time  of  sale, 
clamation  was  issued  that  the  pure] 
any  of  those  talooks   would    be    boi 
abide  by  the  settlements  entered  into 
Government  with  the  dependent  taU 
Amongst  the  talooks  sold  with  this 
tion    was    talook   or   Mehal   Jeenut 
Beebee,  w.hich  was  purchased  byMoioi 
After  his  purchase,  Moinuddin  sued  Ki 
oolla,  the  husband  of  the  defendant 
Ashuck   Jan  Bibee,   who  was  then  the 
prietor  of  the  said  talook,  to  eject  him. 
suit  was  dismissed  on  the  27th  August 

Moinuddin  probably  finding  that  b 
to   pay    Rs.    26-13  ^^   Government 
receiving   anything   beyond    that  sum 
his  purchased  estate   defaulted  in   ihe 
ment  of  the  Government  revenue,  the 
was  sold  for  arrears  of  Government  n 
under  the   provisions   of   Act  XL  of 
and  was  purchased  by  the  plaintiff 
2nd    September    1869    ^^^  Rs.    715. 
his  purchase  the  plaintiff  sued  the  Xi 
for   rent;   but,   on    the   intervention   t_ 
defendant,    vvho,    it   is  alleged,   derives 
title   from    KuUimooIla   under  a   heba, 
suit  was  dismissed. 

It  appears  to  me  that  the  Judge 
taken  an  erroneous  view  of  the  law 
cable  to  this  case.  The  sale-cerlifi< 
the  plaintiff  shows  that  he  has  pui 
Mehal  Jeenut  Chand  Beebee,  vih\{ 
separately  registered  as  a  distinct  and 
estate  on  the  towjee  of  the  Mymei 
Collectorate.  The  sale  was  for  arream 
revenue,  and  the  mehal  passed  by  the 
It  was  not  the  zemindaree  title  of 
Government  which  was  sold  in  1869 
the  plaintiff  purchased,  but  a  distinct  toi 
mehal  for  its  own  arrears  of  revenue, 
as  the  sale  was  held  under  the  provisioi 
Act  XI.  of  1859,  ^^«  plaintiff  has,  in 
opinion,  as  purchaser  of  an  entire 
in  a  permanently  settled  district 
Bengal  sold  under  the  said  Act  for  il 
recovery  of  arrears  d^e  on  account  of  thj 
same,  acquired  such  estate  free  of  all  incum- 
brances   which    may    have    been  imposed 
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it  after  the  time  of  settlement,  and  is 
to  avoid  and  annul  all  under- tenures, 
with  to  eject  all  under-tenants  with 
exceptions. 

Judge  seems  to  think  that  the  plaint- 

|b)ds  in  the  same  position  as  Moinuddin, 

arcbased  the  Government  zemindaree 

in  this  talook  in   1863,  and  took  the 

subject  to  the  reservations  imposed  by 

jvernment  in  their  proclamation,  z;/^., 

;tlie  purchaser  should  be  bound  by  the 

of  the  temporary  settlements  entered 

by   Government  as   zemindar  of  the 

t  estate  with  the  dependent  talookdars. 

plaintifif  is  in  a  very  different  position ; 

the  purchaser,  not  of  the  zemindaree 

of  the  Government,  but  of  the  mehal 

as  an  entire  estate  separately  recorded 

the    Collector's     rent-roll.     Therefore, 

Moinuddin  may  have  been  bound  by 

nns  of  the  Government  proclamation, 

Qg  as  he  did  simply  the  zemindaree 

of  the   Government  subject  to    the 

atioQS  stated  ih  that  proclamation,  the 

iR  is  not  bound  by  the  terms  of  that 

matioD. 

is  for  the  defendant  to  establish  when 
talook  or  tenure  was  created,  and  that 
a  tenure  "existing  at  the  time  of  the 
em,  that  is  to  say,  the  permanent 
ment,  either  at  a  fixed  rent  from  the 
of  such  settlement  or  not  at  a  fixed 
If  he  can  do  this,  he  is  not  liable 
ejectment,  though  the  rent  of  his  holding 
be  liable  to  enhancement  in  the  event 
is  failing  to  establish  that  he  has  held 
lenare  at  a  fixed  rent  from  the  time  of 
permanent  settlement, 
re  is  nothing  on  the  record  to  show 
the  permanent  settlement  was  made, 
rcfore  think  that  the  case  must  be 
o<ied.  The  Judge  must  try  first  whe- 
Ibo^plainlifif  is  the  bond-fide  purchaser 
w«  mehal  in  dispute  or  the  benamdar 
tte  late  defaulting  proprietor  Moinuddin, 
point  which  the  Judge  has  omitted  to 
'1  akhough  it  was  raised  before  the  first 
t,  the  Subordinate  Judge,  and  tried 
nini;  and  then,  if  necessary,  whether  the 
^ant  has  brought  himself  under  any 
the  exceptions  mentioned  in  section  37, 
*XI.of  185^,  so  as  to  protect  himself  from 
tment  at  the  suit  of  the  plaintifif. 
Costs  to  follow  the  result. 
^inhy  J.— 1  concur. 


yoi 


The  6th  January  1876. 
Present: 
'  The  Hon'ble  G.  G.  Morris,  yudge. 

Ryots— Right  of  Occupancy— Abatement 

of  Rent, 

Case  No.  2263  of  1874. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Rajshahye,  dated 
the  lyth  June  iSy^j  reversing  a  decision 
of  the  Moonsiff'  of  Shahzadpore,  dated 
the  1 2th  July  18 J 3, 

Purtab  Chunder  Banerjee  (Defendant), 

Appellant, 

versus 

Omur  Sirdar  (Plaintifif),  Respondent, 

Baboos  Chunder  Madhub  Ghose,  Sreenath 
Banerjee^  and  Kishorey  Mohun  Roy  for 
Appellant. 

Moonshee  Serajul  Islam  for  Respondent. 

A  ryot  not  having'  a  ri|?ht  of  occupancy  cannot  be 
permitted  to  force  tne  landlord  to  reduce  his  rates  of 
rent  when  the  land  continues  in  the  same  condition  as 
before,  simply  because  other  non-occupancy  ryots  hold 
on  more  advantageous  terms  than  himself. 

Whether  a  ryot  has,  or  has  not,  a  rij^ht  of  occupancy, 
he  can  claim  abatement  only  in  cases  in  which  the  value 
of  the  tenancy  has  diminished  from  causes  beyond  his 
control. 

This  was  a  suit  for  abatement  of  rent,  on 
the  ground  that  the  land  which  plaintifif 
held  was  land  of  a  description  for  which  ryots 
of  the  same  class,  and  with  similar  advan* 
tages  in  the  vicinity,  paid  less  than  himself. 

The  first  Court  found  that  the  plaintifif 
wa^  not  a  ryot  possessing  a  .right  of  occu- 
pancy, and  therefore  dismissed  his  suit. 

The  Judge,  on  appeal,  held  that  it  was 
not  necessary  to  decide  whether  the  plaintifif 
was  a  ryot  with  a  right  of  occupancy. 

He  says :  *^  Even  supposing  for  the  sake  of 
''  argument  that  he  is  not  a  ryot  with  a  right 
''  of  occupancy,  still  he  has  a  right  to  briiig 
''  a  suit  for  abatement  of  rent,  alleging  any 
''  fair  and  equitable  ground  for  such  abate- 
"  ment." 

He  then  proceeds :  ''Then  as  to  what  is  an 
'*  equitable  ground  of  reduction,  I  may  reason- 
''  ably  hold  that,  unless  a  defendant-landlord 
''establishes  some  special  ground  to  the 
"contrary,  any  of  the  grounds  mentioned 
"in  section  18  of  the  Act  are  applicable; 
"increase  of  rent  demandable  from  ryots 
"  who  have  a  right  of  occupancy  will  be 
"(as  well  as  other  grounds)  equitable  as 
"  regards  abatement  claimed  by  ryots,  whe** 
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**ther  non-occupancj  ot  occupancy.  So, 
''whether  the  plaintiff  be  an  occupancy  or 
"  non-occupancy  ryot  (a  point  which,  as  before 
''  said)  IS  not  determined  in  the  prei^ent 
"  suit),  the  ground  of  abatement  put  forward 
"will  be  a  good  ground  if  properly  estab- 
"  lished  in  evidence." 

He  found  that  this  was  established  in 
evidence,  and  he  accordingly  gave  a  decree 
in  favour  o!  the  plaintiff.  Against  this  de- 
cree, the  present  appeal  is  preferred.  It  is 
contended  that  neither  in  law  nor  in  equity 
can  plaintiff  claim  abatement  on  the  ground 
alleged. 

A  ruling  of  a  Division  Bench  of  this  Court 
supports  this  contention.  The  case  is  re- 
ported in  a  I  Weekly  Reporter,  p. 
404,*  and  Mr.  Justice  Glover  in  his  judg- 
ment says  that  a  claim  of  this  kind  is  not 
sustainable  under  the  Rent  Law :  '*  A  ryot 
"has  ROt  got  the  privilege  of  suing  for 
"  abatement,  simply  because  the  lands  which 
"  he  holds  may  be  rated  higher  than  those 
"of  the  same  description  and  with  similar 
"  advantages  held  by  ryots  of  the  same  class 
"  in  the  vicinitv." 

But,  even  if  it  be  conceded  that  a  ryot  not 
having  a  right  of  occupancy  can  sue  for  abate- 
ment of  rent  on  grounds  other  than  those 
described  is  section  19  of  Act  VIII.  (B.C.) 
of  1869,  it  appears  to  me  that  the  ground 
advanced  for  abatement  in  the  present  suit 
is  not  a  just  and  equitable  grounds 

For  the  three  years  prior  to  1279,  ^^^ 
plaintiff  has  been  found  by  a  decree  of  Court 
to  be  holding  the  land,  and  to  be  liable  to 
pay  rent  for  it  at  the  rate  of  Rs.  16-8. 
This  rate  he  wishes  now  to  reduce  to  Rs. 
5-10  by  assimilating  it  to  the  rate  paid  by 
other  ryots  holding  a  position  similar  to  his 
own.  But  it  is  obvious  that  the  plaintiff,  if 
he  is,  as  the  first  Court  has  found  him,  a  ryot 
not  having  a  right  of  occupancy,  cannot  be 
permitted  to  force  the  landlord  to  reduce  his 
rates  when  the  land  continues  in  the  same 
condition  as  before,  simply  because  other 
non-occupancy  ryots  hold  on  more  advan-. 
tageous  terms  than  himself.  He  has  con- 
sented to  hold  the  land  on  certain  terms, 
and  must,  therefore,  abide  by  those  terms  or 
relinquish  the  tenancy.  Even  in  the  case  of 
ryots  having  a  right  of  occupancy,  it  is 
remarkable  that  the  ground  of  abatement 
claimed  in  this  suit  is  not  mentioned  in  the 
Act  as  one  of  the  grounds  on  which  abate- 
ment is  allowed.  In  section  18,  three 
grounds  for  enhancement  of  rent  are  given. 


In   section    19,  the  last  two  of  these 
grounds,  with  the  conditions  reversei 
given  as  grounds  for  abatement.     T|ie 
sion,  therefore,  of  the  first  ground  of  enl 
ment,  with  the  conditions   reversed, 
to  have  been  intentional.     It  was  nei 
tended  that  a  rvot  should  claim  abi 
of  rent,  simply  because,  after  having 
tracted  to  pay  a  certain  rate,  iie  dh 
that  he  has  made  a  worse  bargain  than 
of  his  neighbours.     The  principle 
appears  to  be  that  abatement  can  be  cl 
only  in  cases  in  which  the  value  of  the 
ancy  has  diminished   from   causes   ei 
beyond  the  control  of  the  ryot. 

In  this  view,  whatever  be  the  position  dL{ 
plaintiff,  whether  he  be  a  ryot  w-ith  a 
of  occupancy  or  not,  and  on  this  point 
determination  is  arrived  at,  the  claim  ctf 
plaintiff  fails,  and  the  suit  must  be  disi 
with  costs. 


•  Babur  Mundul  vs,  Shib  Koomaree  Burmonce. 


The  13th  January  1876. 

Presenl: 

The  Hon'ble  Louis  S.  Jackson  and  W. 
McDonell,  yudges. 

Auction-purchaser — Occupant  Ryota. 

Case  No.  505  of  1875. 

Special   Appeal  from   a  decisidn  passed 
the   Subordinate  Judge  of  Dacca^ 
the  ^rd  December  iSy^,  affirming  a 
sion    of  the    Sudder    Aioonsiff   of 
District y  dated  the  j:st  March  i8y^. 

Chytun  Kristo  Biswas  (Plaintiff),  Appelk 

versus 

Juggurnath  Bysack  and  othets  (Defendant 

Respondents. 

Baboo  Mohinee  Mohun  Roy  for  Appellai 

Mr,  Trevelyan  and  Baboos  Hem  Chm 
Banerjee  and  Huree  Mohun  Chuckerbi 
for  Respondents. 

A  dur-putnecdar  under  an  auction>purchaser  sim. 
for  possession  is  entitled  to  ^et  rid  of  the  occupancy^ 
defendants  occupying  the  land,  anless  the  latter 
show  that  they  come  within  the  privrle^ed  class. 

Jackson^  ^.--It  appears  to  us  that 
judgment  of  the  Lower  Appellate  Court  d, 
not  sufficiently  dispose  of  the  casfe.  T! 
plaintiff  sued  as  dur-putneedar  under  1 
auction-purchaser  to  get  possession  of  a  pieot 
of  land  in  the  defendant's  occupancy.  TJil 
defendant  had  a  double  defence,  partly  thai 
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1  lakhiraj  title  to  the  land,  and  also 
had  a  miraa  pottah,  and  that  under 
he  had  ereeted  a  permanent  build- 
this  land.  The  MoonsiS  found  there 
lakhiraj,  but  found  that  there  was  a 
kd  that  a  permanent  building  had  been 
thereunder.  On  appeal,  the  Subordi- 
fndge  found  nothing  as  to  the  alleged 
\] ;  but  dOn  the  plaintiff's  appeal  he  held 
le  plaintiff  must  fail,  because  whether 
riendant's  plea  was  made  out  or  not 
not  be  inquired  into  in  that  the  suit 
expressly  framed  for  the  purpose  of 
rid  of  the  defendant's  lease.  It 
ri  lo  as  that  this  view  of  the  Subordi- 
Jadge  is  mistaken.  The  plaintiff 
Lg  bf  right  of  auction-purchase  was 
to  get  rid  of  the  defendant's  occu- 
f,  anless  the  defendant  could  show  that 
te  within  the  privileged  class.  This 
his  not  been  inquired  into,  and  the 
must,  therefore,  go  down  to  the  Lower 
lizte  Court  in  order  that  the  defendant's 
iBDiajr  be  fully  inquired  into.  The  costs 
p&  appeal  will  follow  the  result. 


The  14th  January  1876, 

Present : 

|e  flon'ble  Louis  S.  Jackson  and  W.  F. 
McDonell,  Ju^ges^ 


I 


^^„  aadAsrent-'Personal  Liability^Con- 
[  tract — Consideri^tioo, 

Wence  to  the  High  Conrt  by  the  Ju4ge 
|f  the  Small  Cause  Court  at  Berhc^m- 
b^/,  dated  the  8th  December  iSy^. 

Kalce  Mohun  Sircar,  Plaintiff^, 

^  .      versus 

famann  Kadar  Mahomed  Ali  Mirza  alias 
I  Amir  Saheb  and  another,  Defendants. 

Wtf«  Bhtnoanee  Churn  Dutt  and   Umbika 
Chum  Base  for  Plaintiff. 

No  one  for  Defendants. 

F  »  wit  for  thp  recovery  of  the  value  of  certain 
pcies sold  and  delivered  to  defendant  No.  f,  who  had 
^  an  order  for  payment,  which  defendant  No.  2, 
^s  afent,  had  accepted  by  an  endorsement,  plaintiff 
ptapthecUiinatrainst  defendant  No.  i,  and  demand- 
"tt  *™^°*  '•'**'"  defendant  No.  a  alone  : 
rWLQ  that,  ander  the  circumstances,  there  could  be 
J  CJann  a^nst  defendant  No.  2. 

Coi/.^This  IB  a  suit  for  tlje  recovery  of 
w^49S,  being  the 'value  of  certain  arti- 
JW  leld  ^nd  delivered  to  defendant  Nq.  X. 
"«iuf  -»  No.  9  is  the  Superinteftdem  of 


Mehal  Gupinathpore,  belonging  to  defendant 
No.  I ;  defendant  No.  i  had  given  two 
receipts  to  plaintiff  for  the  money,  one  for 
Rs.  451,  and  the  other  for  Rs.  47.  On 
the  17th  Falgoon  1281  13.  S.  he  wrote  the 
following  order  upon  defendant  No.  2  : — 
"  To  Chundra  Sekar  Ghosal, 

"  Supdt.  of  Pergunnah    Gupinathpore. 

**  Receipt  dated  22nd  December  last  for 
Rs.  451,  and  receipt  dated  aist  January 
last  for  Rs.  47,  aggregating  to  Rs.  498. 
You  are  to  pay  within  fifteen  days  from  date 
to  Baboo  Kalee  Mohun  Sircar. 

^*  Signed  in  Persian  by  defendant  No.  i." 
Defendant  No.  a  on  its  back  accepted  the 
order  in   the  following  terms:  ^' The  sum 
mentioned  in  the  perwanna  I  will  pay  within 
fifteen  days  from  this  date. 

(Sd.)  Chundra  Sekar  Ghosal, 

Superintendent.'' 

At  a  certain  stage  of  the  case,  plaintiff 
gave  up  his  claim  against  defendant  No.  i, 
and  demanded  the  amount  from  defendant 
No.  3  alone. 

The  defence  set  up  by  defendant  No.  a  is 
that  he  is  not  liable — 

1st. — Because  there  is  no  consideration  on 
his  part  to  support  the  promise. 

2ndly. — Because  the  order  having  been 
accepted  by  him  as  the  Superintendent  of 
defendant  No.  i,  and,  as  such,  as  his  agent,  he 
cannot  be  held  personally  liable. 

With  respect  to  the  first  point,  ''consider- 
ation "  has  been  thus  defined  in  the  Indian 
Contract  Act  which  admittedly  governs  the 
present  case :  ''  When,  at  the  desire  of  the 
promisor,  the  promisee  or  any  other  person 
has  done  or  abstained  from  doing,  or  does  or 
abstains  from  doing,  something,  such  act  or 
abstinence  or  promise  is  called  a  consider- 
ation for  the  promise."  Here  there  is 
nothing  to  show  that  defendant  No.  2  desired 
the  plaintiff  to  do  or  abstain  from  doing 
any  thing.  No  suggestion  was  made,  much 
less  any  evidence  adduced,  to  show  that  any 
request  emanated  from  defendant  No.  a. 

A  request  may  be  either  express  or  im- 
plied. Under  the  present  circumstances  of  the 
case,  a  request  from  defendant  No.  i  inay 
be  implied,  but  none  from  defendant  No.  a. 
A  prejudice  to  the  promisee  incurred  at  the 
request  of  the  promisor  may  be  a  consider- 
ation as  well  as  a  benefit  to  the  promisor 
proceeding  from  the  promisee;  but,  in  the 
present  case,  there  was  no  request  from  the 
defendant  No.  a  to  the  plaintiff  to  suffer  any 
prejudice,  nor  any  benefit  done  to  defendant 
No.  a  personally  by  plaintiff  or  any  one  on 
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bis  behalf.  There  is,  therefore,  clearly  a 
want  of  consideration  to  support  the 
promise. 

Section  25  of  the  Indian  Contract  Act 
says  that  an  agreement  made  without  con- 
sideration is  void,  unless  (1)  it  is  expressed 
in  writing  and  registered  under  the  law  for 
the  time  being  in  force  for  the  registration 
of  assurances,  and  is  made  on  account  of 
natural  love  and  affection  between  the  parties 
standing  in  a  near  relation  to  each  other ;  or 
unless  (2)  it  is  a  promise  to  compensate 
wholly  or  in  part  a  person  who  has  already 
voluntarily  done  something  for  the  promisor 
or  something  which  the  promisor  was  legally 
compellable  to  do ;  or  unless  (3)  it  is  a  promise 
made  in  writing  and  signed  by  the  person  to 
be  charged  therewith  or  by  his  agent  gener- 
ally or  specially  authorized  in  that  behalf  to 
pay  wholly  or  in  part  a  debt  of  which  the 
creditor  might  have  enforced  payment  but 
for  the  law  for  the  limitation  of  suits.  In 
any  of  these  cases,  such  an  agreement  is  a 
contract. 

In  the  present  case,  there  can  be  no  ques- 
tion that  the  first  clause  cannot  at  all  apply, 
for  the  agreement,  though  in  writing,  is  not  a 
registered  one,  and  was  not  admittedly  made 
on  account  of  natural  love  and  affection. 

The  second  clause,  too,  can  have  no  appli- 
cation to  the  circumstances  of  this  case,  for 
there  is  no  suggestion  here  that  any  thing 
was  done  by  plaintiff  for  the  benefit  of  the 
defendant  No.  2. 

With  regard  to  the  third  clause,  it  is  to  be 
observed  that  it  cannot  be  pretended  that, 
before  the  acceptance  of  the  order  by  defend- 
ant No.  2,  there  was  at  any  time  any  obli- 
gation on  his  part  to  pay  any  portion  of  the 
present  debt. 

There  can  be  no  question  that,  under  this 
section,  the  agreement  would  not  be  void  as 
against  defendant  No.  i  on  the  ground  of 
absence  of  consideration  to  support  it.  But, 
as  plaintiff  has  given  up  his  claim  against 
defendant  No.  i,  I  have  simply  to  see  whe- 
ther-there  is  any  case  against  defendant 
No.  2.  From  what  I  have  stated  above,  it 
appears  to  me  quite  clear  that  the  agreement 
IS  void  as  against  defendant  No.  2  person- 
ally. 

With  regard  to  the  second  point  I  have  very 
little  to  say.  It  will  appear  from  the  roka 
itself  and  the  acceptance  on  its  reverse  that 
the  former  was  addressed  by  defendant  No.  i 
to  defendant  No.  2,  not  in  his  individual 
capacity,  but  simply  as  his  Superintendent, 
and  it  was  in  that  capacity  that  the  accept- 
ance was  made.    He  therefore  accepted  the 


order  as  a  servant  of  defendant  No. 
not   in    his  own   private  capacity.     Is! 
matter  he  behaved  himself  simply  \ 
agent  of  defendant  No.  i ,  and  not  as  a 
pal,  and  did  not  agree  to  take  any 
liability  on   himself.     Under   sach 
stances,   the   general   provisions    of 
230  of  the  Indian  Contract  Act  will 
it  being  clear  that  the  case  canaot  fall 
any  one  of  the  three  exceptional  cases 
tioned  -therein. 

On  both  these  grounds,  the  sait  won) 
my  opinion,  fail.  But,  as  I  am  not 
doubts,  I  would  solicit  their  Lordships* 
nion  on  the  points.  The  case  is  dis] 
contingent  on  the  opinion  of  the  Honoi 
Court. 

The  judgment  of  the  High  Court 
delivered  as  follows  by — 

Jackson^  y. — It  appears  to  us  that, 
the  circumstances,  there  could  be  no  d( 
against  defendant  No.  2. 


The  19th  January  1876. 

Present: 

The  Hon'ble  Louis  S.  Jackson  and  W. 
McDonell,  Judges, 

Measarement— Act  VI.  (B.  C.)  of  z86a,  s. 

Cases  Nos.  629  to  638  of  1875. 

Special  Appeals  from   a  decision  pcuT€d\ 
the    Subordinate  Judge   of  Dacca^ 
the     2jrd     December      /^7^,      ^'^ffiri 
a    decision    of  the    Second    Moonsiff'\ 
Moonsheegunge,  dated  the  8th    Septt 

Khajah  Assanoollah  (Plaintjff),  Appelh 

versus 

Shaikh  Kadir  and  others  (Defendants),! 

Respondents, 

Bdboos  Chunder  Madhub  Ghose  and  Di 
Mohun  Doss  for  Appellant. 

Baboos  Kalee  Mohun  Doss,  Bhoobun  Moi 
Doss,     and     Mohinee     Mohun     Roy 
Respondents. 

Application  to  the  Collector,  for  measurement  01 
Act  VI.  (B.  C.)  of  1863,  s.  10,  can  only  be  made  by | 
who  is  clearly  and  admittedly  the  zemindar»«r  the  pei 
entitled  to  receive  the  rent. 

Jackson,  J, — The  .special  appellant 
these  cases  relies  upon  the  provisions 
section  10  of  Act  VI.  (B.  C.)  of  1862, 
upon  certain  measurement-proceedings  wi 
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were  taken  ander  ihat  section.     It 

to  OS,   however,  that  an  absolutely 

condition  precedent  is  in  this  case 

vaming^,  because  it  does  not  appear, 

the  very  foandation  of  the  defend- 

fence  in  this  case,  that  the  plaintiff  is 

ietor    or   the   person    entitled     to 

the  rent  of  the  estate  within   which 

ids  are  situated.     It  appears  to  us 

only  iQ  cases  where  the  applicant  is 

and  admittedly  the  zemindar,  or  the 

entitled    to  receive  the  rent,  that  he 

tke  application  to  the  Collector  for 

lent;  otherwise,  as  has  been  pointed 

the  argument,  any  person  would 

rly  at  liberty  to  proceed  to  any  desir- 

Lrt  in  the  mofussil,  select  a  suitable 

iree,  and  present  himself  before  the 

r,  and  perhaps  obtain  an  order  for 

(mentand  the  other  inquiries  directed 

section,  and  unless  timely  objections 

nised,  he  might  obtain  some  award 

the  Collector  which  would  be  held  con- 

against  all  comers,  not  merely  as  to 

of  persons   within  that  estate,  but 

to  the  title  of  the  alleged  proprietor. 

special  appeals  will  be  dismissed  with 


The  19th  January  1876. 

Present : 

Hott'ble  A.  G.  Macpherson  and  G.  G. 
Morris,  Judges. 

It  Khas  Land— Pottah— Jurisdiction. 
Case  No.  2887  of  1874.  . 

id  Appeal  from  a  decision  passed  by 
Judicial^  Commissioner  of  Kamroop^ 

ted  the    2Jth   July   18J4,  reversing   a 

'tdswn  of  the  Extra  Assistant  Commis- 
tr  0/  that  District,     dated   the     4th 

fune  1874. 

imiram  Kholita  (Defendant),  Appellant, 

versus 
Noraram  Alai  (Plaintiff),  Respondent. 

Baboo  Bykunt  Nath  Dass  for  Appellant. 

Baboo  Bussunt  Coomar  Bose  for 
Respondent. 

Astronsrdiisn  to  consideration,  if  it  does  not  amount 
*^?i\  lille  to  the  land,  cannot  entitle  the  Civil 
■•rt  to  interfere  with  the  act  of  the  Collector  in  grant- 
I  tpottah  of  Gavernmfent  khas  land. 

Macpherson,    f. — Ths     decree     of     the 
icial  Commissioner  must  be  set  aside. 


The  defendant  having  obtained  a  pottah 
for  the  land  in  question  from  the  Collector, 
the  plaintiff  sues  substantially  for  the  pur- 
pose of  having  that  pottah  set  aside,  and 
to  have  it  declared  that  he  is  entitled  to  a 
pottah  in  preference  to  the  defendant.  The 
plaintiff  does  not  set  up  a  title  adverse  to 
the  Government,  that  is  to  say,  he  does  not 
claim  this  land  as  being  land  to  which  he 
has  a  title  as  owner. 

The  Judicial  Commissioner  has  decided 
in  favour  of  the  plaintiff  upon  the  ground 
that  long  occupancy  gives  him  *'  a  strong 
*''  claim  to  consideration,  if  not  a  legal  claim 
**  to  the  disputed  land." 

We  do  not  understand  how  "  a  strong  claim 
*'  to  consideration,"  if  it  does  not  amount  to 
^  "  legal  claim "  to  the  land,  can  entitle 
the  Civil  Court  to  interfere  with  the  act  of 
the  Collector  in  granting  a  pottah  to  the 
defendant  of  this,  which  was  Government 
khas,  land.  If  the  plaintiff  had  proved  a 
legal  title  to  this  land,  or  a  right  of  occu- 
pancy, the  matter  would  of  course  have 
been  different.  But  the  Lower  Appellate 
Court  not  finding  that  there  was  any  legal 
title,  and  the  plaintiff  not  asserting  any 
right  except  that,  as  a  matter  of  considera- 
tion, the  pottah  ought  to  be  granted  to  him 
in  preference  to  the  defendant,  the  suit  was 
altogether  bad,  and  ought  to  have  been 
dismissed. 

The  decree  of  the  Lower  Appellate  Court 
is  reversed,  and  the  plaintiff's  suit  is  dis- 
missed with  costs. 


The  19th  January  1876. 

Present : 

The  Hon'ble  A.  G.  Macpherson  and  G«  G, 

Morris,  fudges. 

Certificate  of  Administration. 

Case  No.  296  of  1875. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  fudge  of  Tipperah,  dated  the 
2 1  St  fune  iSys- 

Wooma  Tara  Goopta  (Opposite  Party), 

Appellant, 

versus 

Kalee  Tara  Goopta  (Pelitioner),  Respondent, 

e 
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Baboa  Byhuni  Naih  Doss  for  Appellant. 

Baboa  Bharui  Chundpr  DuH  for 
Respondent. 

The  fact  o(  an  applicant  beingf  tHe  widow  of  the 
deceased,  and  his  heiress,  does  not  of  itself  constitute 
any  reason  why  a  certificate  of  administration  shmld  be 
Sfranted  to  her  many  {e.g.^  twenty)  years  after  his  death 
in  the  absence  of  anything  to  show  the  existence  of  debts 
or  assets  belonging  to  the  estate. 

Macphtrson^  J, — ^^  set  aside  the  order 
of  the  Judge  altogether.  The  case  is  one 
in  which  no  certificate  ought  to  have  been 
granted. 

The  deceased  Anund  Chunder  Roy, 
husband  of  the  petitioner,  died  in  Bysack 
1264,  more  than  twenty  years  ago.  There 
is  nothing  before  the  Court  to  show  that 
there  are  any  debts  or  assets  now  belonging 
to  the  estate  for  the  collection  of  which  it 
\%  necessary  that  any  one  should  hold  a 
certificate.  And  the  fact,  that  Kalee  Tara, 
as  the  widow  of  her  husband,  was  his 
heiress,  does  not  of  itself  constiiute  any 
reason  why  a  certificate  should  be  granted 
to  her  twenty  years  after  his  death. 

As  regards  the  Judge's  order  cancelling 
the  certificate  originally  granted  to  Wooma 
Tara,  that  order  was  unnecessary.  For  the 
certificate  was  practically  cancelled  by  the 
order  of  the  High  Court  of  the  i8th  of  May 
1868,  when  it  was  declared  that  Wooma 
Tara's  certificate  was  valid  only  during  the 
'minority  of  Kalee  Tara.  The  petitioner, 
having  done  nothing  on  that  order  of  the 
High  Court  in  1868,  is  not  now  entitled  to 
what  she  a-sks  for  in  this  petition. 

The  whole  of  these  proceedings  are  quite 
irregular  and  bad.  They  are  instituted  for 
Jhejjurpoge  of  trying  various  questions — in 
particular  a  question  as  to  a  solehnama — 
which  can  only  be  properly  decided  in  a 
regular  suit. 

The  appeal  is  allowed,  and  the  order  of 
the  Judge  is  set  aside  with  costs. 

Vakeel's  fee,  one  gold  mohur. 

It  must  be  understood  that  we  do  not 
decide  any  question  of  right  as  between  any 
of  the  parties  to  these  proceedings.  It  is 
by  regular  suit  only  that  any  remedy  can 
now  be  obtained. 


The  19th  January  1876. 

Present  : 

The  Flon'ble  A.  G.  Macpherson  and 

Morris,  Judges. 

AppUcAtioii  for  Execution— Limi 

Case  No.  246  of  1875. 

• 

Miscellaneous  Appeal  from  an  ardtr 
by   the  Judge  of  Sylhefy  doled  tkt 
May    iSy^y    affirming  an    order    of 
Moonsiff  of  Lushkerpore,   daied  ike 
April  i8yS' 

Abdool  IJekim  (Judgment-debtor), 
Appellant^ 

versus 

Shaikh  Aseentoollah  (Decree-holder), 
Respondents 

Baboo  Nullil  Chunder  Sen  for  Appeil 

Baboo  Bharui  Chunder  DuU  for 
Respondent. 

An  application  for  execution  Is  out  of  ttrae,  ill 
made  within  three  years  of  the  last  previous  app!i 
to  enforce  the  decree,  and  all  subsequent  pi 
are  bad. 

A  petition  praying  that  the  matter  of  an  ex< 
previously  applied  for  should  be  disposed  of  aloo^i 
a  similar  application  in  another  suit  is  not  an  a] 
tion  to  enforce  execution. 

Macpherson,  J, — As  decided  hy  Marl 
and  Romesh  Chunder  Mitter,   JJ.,  in 
case  of  Rohinee  Nundun   Mitter,   rej 
in     Volume     XXII.,     Weekly     Rei 
page  154,  the  Limitation  Act  (IX.  of  ii 
is  the  law  by  which  the  application  for 
cution  made  on  the  aSth  of  November  \\ 
was  governed.    That  being  so,  the  app] 
tion  then  made  was  out  of  time,  becai 
was  not  made  within  three  years  of  the 
previous  application  to  enforce  the  d< 
which  was  on  the  31st  October  186S.    ]£i 
if  we  take  the  notice  which  was  issued 
that  application,  that  notice  was  dated 
20th  November  i868,  which  was  more 
three  years   before   the  28th  of  Novel 
1871. 

That  application  of  the  23th  Navember 
1 87 1  being  barred,  all  the  subsequent 
ceedings  are   bad,  and  therefore  execmi 
ought  not  to  have  issued  on  the  latest  ap] 
cation. 

It  appears  to  us  that  the  decree-holder  k 
not  entitled  to  any  benefit  in  this  suit  fre4; 
the  petition  which  he  is  said  to  have  prQ«^' 
sented  on  the  I2th  December  1868.    In  tbiv 
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he  did  not  apply  to  enforce  execu- 
he  simply  prayed  that  the  matter  of  the 
tion  applied  for  on  the  31st  October 
shoald  be  disposed  of  along  with  an 
Ltion  for  an  execution  which  he  made 
»ther  suit. 

think  the  lower  Couns  were  wrong 

aiding    that    the    application   was    not 

;  and  tfaat  they  ought  to  have  refused 

(oe  execution.    We  therefore  order  that 

[nrhole    of  the  execution-proceedings  be 

lide  with  costs.     We  assess  the  vakeers 

one  gold  mohur. 


The  19th  January  1876. 
I  Present  : 

rHon'ble  A.  G.  Macpherson  and  G.  G. 
Morris,  Judges, 

tftndlord  and  Tenant — Splitting^  the  Rent 

I 

Case  No.  2769  of  1874. 

:ial  Appeal  from  a  decision  passed  by 
First  Subordinate  Judge    of  Chitta- 
r^,    dated    the  22nd     August      /<?7'/, 
fversing  a  ^  decision    of    the  Moonsiff  of 
*ungoneah,  dated  the  13th  May  18^3. 

Chunder  Aich  (Defendant),  Appellant^ 
versus 
KamgQtty  Kur  (Plaintiff),  Respondent, 

\qo  Aukhil  Chunder  Sen  for  Appellant. 

Baboo  Bhoobun  Mohun  Doss  for 
Respondent. 

landlord,  who  has  let  out  land  at  a  certain  rent 
hie  in  one  sum  for  the  whole,  cannot,  without  the 
eat  of  the  tenant,  alter  the  position  of  the  latter,  and 
bit  in  future  so  much  shall  be  payable  in  respect  of 
[faroet  only»  and  so  much  in  respect  of  another. 

\cphersonj  J, — It  seems  to  us  that  the 

ent  of  the   Moonsiff  is  right,  unless 

,b  proved  that  the  defendant  assented  to 

landlord's   assigning  to   the   plaintiff  a 

i\on  of  the  rent  payable  to  himself,  and 

ng  that  the  rent  so  assigned  should  be 

ible  in  respect  of  a  certain  part  only  of 

hud  held  by  the  defendant. 

^A  landlord,   who  has  let  out  land   at  a 

titi  rent,  the  rent  being  payable  in  one 

for  the  whole,  and  the  land  not  being  let 

the  tenant  in  separate  parcels  in  respect 

^eachof  which  there  is  a  separate  assessment 

the  rent  payable  to  the  landlord,  cannot,  with- 

the  consent  of  the  tenant,  alter  the  position 

the  latter,  and  say  that  in  future  so  much 


of  the  rent  shall  be  payable  in  respecr  of 
one  parcel  only  of  the  land,  and  so  much 
in  respect  of  another  parcel  only.  Of  course, 
if  the  ryot  assents  to  the  landlord's  altering 
the  nature  of  his  tenure  in  this  manner, 
either  expressly  or  by  paying  rent  to  the 
parties  to  whom  a  particular  parcel  has  been 
assigned,  he  would  be  bound  by  the  new 
arrangement.  But,  in  the  absence  of  proof 
of  an  agreement  (express  or  implied)  by  the 
ryot  to  do  so,  he  is  not  bound  to  pay  his  rent 
otherwise  than  according  to  his  contract 
with  his  landlord. 

The  Subordinate  Judge  must  re-try  the  case 
himself;  and  must  decide  whether  the 
defendant  had  any  notice  from  the  landlord 
of  the  new  arrangement,  and,  if  so,  whether 
he  ever  assented  to  it.  He  must  also  decide 
the  issue  as  to  payment. 

There  was  no  reason  why  the  Subordinate 
Judge  should  have  remanded  this  case;  for 
it  seems  to  us  he  had  before  him  sufficient 
materials  on  which  to  dispose  of  the  suit 
himself. 

The  decree  of  the  Lower  Appellate  Court 
is  set  aside,  and  the  case  is  remanded  for 
re-trial  by  that  Court. 

In  the  event  of  the  plaintiff's  suit  being 
dismissed,  it  ought  to  be  dismissed  with 
costs. 

The  costs  of  this  appeal  will  abide  the 
result  of  the  remand. 


The  2 1st  January  1876. 

Present : 

The  Hon'ble  Louis  S.  Jackson  and  W.  F. 
McDonell,  judges. 

Act  VltL  of  1859,  s.  273--Insolvcncy— Pro- 
cedure. 

Case  No.  33!  of  1875. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  ^f  Hooghlyy  dated  the 
nth  September  18'js, 

Messrs.  Gladstone,  Wyllie,  and  Co. 
(Decree-holders),  Appellants^ 

versus 

Woomesh  Chunder  Chatterjce 
(Judgment-debtor),  Respondent, 
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Mr.  Lowe  for  Appellants. 
Bahoo  Byddonath  Dutt  for  Respondent. 

In  making  the  application  prescribed  by  Act  VIII. 
of  1859,  5.  273,  it  is  necessary  for  the  judgment-debtor 
to  satisfy  the  Court  that  he  is  actin?  bond  fide.  After 
the  Court  is  satisfied  that  the  allegations  made  by  the 
judgment-debtor  in  his  application  and  under  examina- 
tion are  true,  it  may  call  upon  the  execution-creditor 
to  show  cause. 

yacksorij  y. — It  appears  to  us  that  the 
order  of  the  Judge,  directing  the  discharge 
of  the  judgment-debtor  in  this  case,  cannot 
be  sustained.  Section  273,  no  doubt,  declares 
that  "any  person  arrested  under  a  warrant, 
*'  in  execution  t>f  a  decree  for  money,  may, 
"  on  being  brought  before  the  Court,  apply 
"  for  his  discharge,  on  the  ground  that  he 
"has  no  present  means  of  paying  the  debt, 
"either  wholly  or  in  part;  or,  if  possessed 
"of  any  property,  that  he  is  willing  to 
"place  whatever  property  he  possesses  at 
"the  disposal  of  the  Court."  It  then  goes 
on  :  "  The  application  shall  contain  a  full 
"account  of  all  property  of  whatever 
"  nature  belonging  to  the  applicant,  whether 
"in  expectancy  or  in  possession,  and  whe- 
"ther  held  exclusively  by  himself  or  jointly 
"  with  others,  or  by  others  in  trust  for  him 
"(except  the  necessary  wearing  apparel 
"of  himself  and  his  family,  and  the  neces- 
"sary  implements  of  his  trade),  and  of 
"  the  places  respectively  where  such  pro- 
"  perty  is  to  be  found,  or  shall  state  that, 
"  with  the  exceptions  above  mentioned, 
"the  applicant  is  not  possessed  of  any 
"  property,  and  the  application  shall  be 
"  subscribed  and  verified  by  the  applicant 
"in  the  manner  hereinbefore  prescribed  for 
"subscribing  and  verifying  plaints."  Sec- 
tion 274  says:  "Upon  such  application 
"  being  made,  the  Court  shall  examine  the 
"applicant  in  the  presence  of  the  plaintiff 
' "  or  his  pleader  as  to  his  then  circumstances 
"and  as  to  his  future  means  of  payment, 
"  and  shall  call  upon  the  plaintiff  to  show 
**  cause  why  he  does  not  proceed  against 
"any  property  of  which  the  defendant  is 
"possessed,  and  why  the  defendant  should 
"  not  be  discharged."  In  applying  these 
sections  the  Judge  appears  to  us  to  have 
committed  what  seems  a  somewhat  serious 
mistake.  It  seems  to  be  his  view  that  the 
judgment-debtor,  by  making  the  application 
prescribed  by  the  section,  and  by  verifying 
the  application,  throws  it  entirely  on  the 


judgment-creditor    to   prove    the 
of    circumstances     which     authorized 
being    kept    in    confinement.     The 
quite   omits  to  see  that  it  is  necet 
the  judgment-debtor,  by  his  applicalioi] 
by  the  examination  which  he  ander( 
satisfy  the    Court  that  he   Is    actii^ 
fide.    The   Court,  we   thinK,   must  be 
satisfied   that  the  allegations  made  byj 
judgment-debtor    in     his    appHcatioa 
under  examination  are  true,  and,  if 
execution-creditor  may  then  be  called 
to   show   cause.     Now  the  Judge 
that  the  evidence  and  the  reasons  adi 
by  the  execution-creditor   in  this 
meagre ;  but,  if  he  had  first  adverted 
case  set  out  by  the  judgment-debtor* 
taken  into  consideration  the  reasons 
were    for    doubting    and    discrediting 
application,    he   might   not,    perhaps, 
found  it  necessary  to  look  into  the 
meagreness  of  the  execution-creditor's 
It  appears  to  us  that  the  petition 
statement  of  the  judgment-debtor  weie'j 
from  satisfactory.     He  put  in  a  schedi  ^' 
which  he  described  that  his  whole  pi 
was  worth  Rs.  9.     It  appears  clearly 
the  inquiry  made  that  his  shop  in  Cs 
was  worth  a  good  deal  more  ^han  that, 
it  also  appears  ihat,  immediately  before 
attachment    of    the   shop,    he   parted 
goods  to  a  considerable  amount,  the  pn 
whereof  are  not  accounted  for.     No 
it  is  alleged  that  the  person  who  bought 
goods  produced  his  khatta-books,  but 
person  has  not  been  examined.     He  01 
to  have  been  before  the  Court,  and  it 
not  suflicient  simply  to  look  into  the  kl 
books.     Moreover,  the  judgment-debtor 
allowed  to  make  a  statement  that  the 
perty  that  was  removed  from  his  shop 
the  property  of  his  son-in-law;  bat  that 
in-law  was  not  named,  nor  was  he  call 
and  examined.*    This  shows  that   the 
which   he  made  for  his  discharge  was 
from   satisfactory.     We  think  the  order 
the   Judge   directing  the  discharge  of 
judgment-debtor  must  be  set  aside,  and  t1 
he   must   be   again    arrested    and    broi 
before  the  Court.     If  then  ho  should  tbii 
it  proper  to  make  any  other  application, 
be  able  to  satisfy  the  Court  that  he  ou| 
to  be   discharged,   that  would   be  anotl 
thing    for    the    Judge    to    consider, 
appellant  will  be  entitled  to  five  gold  mohoii 
as  costs  of  this  appeal. 
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The  4ih  January  1876. 
j  Preseni : 

The  Hon'ble  F.  A.  Glover  and  Romesh 
Chunder  Mitter,  Judges . 

iiwcotioii-sale— Obiection»~Act  XL.  pfiSsS— 
Hindoo  Law— Partitsoiu 


Nos#  160,  162, 163  and  1640!  1875. 

^istellamous  Appeals  from  an  order 
passed  by  the  Subordinate  Judge  of 
IBhaugulpore,  d^ted  the  lyth  April  i8ys* 

Ittssamat  Sobha  Kcx)eree,  mother  and 
guardian  of  Gujadhur  Pershad  Singh 
and  aoother,  minors  (Judgment-debtor3), 
Appellants, 

versus 

\     Hurdey  Narain  Mohajun  and  others 
(Decree-holders),  Respondents. 

fiaboa  Ram  Churn  MittePiox  Appellants. 

Mr.  R^  T,  Allan  and  Baboo  Boodh  Sen 
\  Singh  for  Respondents. 

KtcellaMSous  Appeals  from  an  order  pass- 
ed by  the  Judge  of  Bhaugulpore,  dated 
\  She  j/A  Jtike  iSys- 

Case  No.  185  of  1875. 

liioneshyam  Kooeree,  mother  and  guardian 

;.of    Baboo    Kesho     Pershad    Singh    and 

amother,  minors  (Petitioners),  Appellants^ 

I  versus 

Mussamut  Sobha  Kooeree  (Objector)^ 

Respondents 

Baboo  Doorga  Dass  Dutt  for  Appellants. 

Saboo  Kalee  Mohun  Dass  for  Respondent. 

;  Case  No.  2 10  of  1875, 

llassamat     Sobha    Kooeree,    mother    and 
guardian  of  Gujadhur  Pershad  Singh  and 
'•  another,  minors  (Petitioners),.  Appellants, 

versus 

^ughoo  Nalh*Sahoy  and  another  (Objectors), 

Respondents. 

Baboo  Kalee  Mohun  Dass  for  Appellants. 

Mr.  R.  T.  Allan  and  Baboo  Boodh  Sen 
Singh  for  Respondents. 

An  application  of  a  mother  and  g^uardian,  on  behalf 
of  her  minor  children^  taking  exception  to  the  legality 
of  an  execution-sale,  on  the  g^round  of  irregularities 
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specified  in  her  petition,  should  not  be  rejected  merely 
because  no  certificate  has  been  furnished  under  Act 
XL.  of  1S58,  because  s.  3  fi^ives  the  Court  power  to 
proceed  with  or  without  a  certificate  as  would  seem  to 
it  to  be  proper: 

Where  such  application  has  been  rejected  because 
not  made  in  the  proper  manner,  and  the  sale  has  become 
confirmed  by  the  Lower  Appellate  Court,  no  application 
afterwards  made  would  enable  the  Court  to  re-opea 
the  question  whether  the  sale  hadj  or  had  not>  beeo 
regularly  conducted  ^ 

ror  a  partition  to  be  valid  under  the  Mttakshara 
law,^  It  is  not  necessary  that  it  should  be  a  regular 
partition  by  metes  and  bounds. 

Glover,  J, — All  these  appeals  have  been 
heard  together,  and  we  allowed  the  argu- 
ment in  several  of  ihem  to  proceed  beyond 
what  perhaps  was  strictly  proper,  in  order  . 
to  see  if  there  was  any  possibility  of  enab- 
ling the  minors  through  their  guardian  to  put 
forward  any  objections  to  the  legality  of  the 
sale  which  they  might  be  in  a  position  to 
substantiate. 

After  hearing  the  argument  on  both  sides 
and  after  looking  into  the  records  that  have 
come  up  from  the  Court  below,  we  are  of 
opinion  that,  in  all  the  cases  which  refer  to 
the  mother's  position  as  a  petitioner  on  behalf 
of  the  minor  sons,  the  order  of  the  Subor- 
dinate Judge  is  right  and  must  be  confirmed. 
Ttie  sale  of  the  property  in  question  was 
fixed  for  the  3rd  August  1S74,  but  for 
some  reason  or  other,  which  is  not  very 
exactly  given,  but  which  appears  to  have 
been  that  Sheo  Nundun  Pershad  Singh 
had  preferred  in  the  interim  an  appeal  to 
the  High  Court,  the  matter  was  not  actually 
disposed  of  until  the  17th  April  1875. 
That  day  was  fixed  by  the  Subordinate 
Judge  for  disposal  of  the  objections  hereto- 
fore raised  by  Sheo  Nundun  and  for  con- 
firmation of  the  sale  if  those  objections  were 
not  allowed.  On  the  5th  April  1875,  the 
petitioner,  Sobha  Kooer,  wife  of  the  judgment- 
debtor,  Sheo  Nundun  Pershad  Singh,  made 
an  application  to  the  Subordinate  Judge 
on  behalf  of  her  minor  children,  taking 
exceptions  to  the  legality  of  the  sale,  on 
the  ground  of  certain  irreo;ularities  specified 
in  her  petition.  The  Subordinate  Judge 
refused  to  receive  this  application,  and  we 
consider  he  very  properly  did  so,  because 
the  vakeel,  who  presented  the  petition,  had 
not  been  appointed  in  the  mode  prescribed 
by  law.  On  the  17th  April,  the  question 
as  to  the  legality  of  the  sale  which  had 
already  been  put  forward  by  the  judgment- 
debtor,  Sheo  Nundun  Pershad  Singh,  and 
all  the  other  questions  which  had  reference 
to  this  case,  were  considered  by  the  Subor- 
dinate Jadge,  and  on  that  day  he  passed 
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the  formal  order  confirming  the  sale.  No 
doubt  this  order  mast  have  been  passed 
after  consideration  of  the  objections  which 
had  been  originally  put  forward  by  the 
absconding  judgment-debtor,  Sheo  Nundun 
Pershad  Singh — any  how,  on  the  i7ih  April, 
there  was  that  order  passed.  And  after 
that  order  it  was  impossible  for  him  to  take 
up  the  matter  de  nova  or  to  go  into  the 
question  again  as  to  whether  or  not  the 
sale  has  been  irregular. 

On  the  30th  April,  a  fortnight  after  the 
sale  had  been  confirmed,  the  present  peti- 
tioner made  another  application  by  a  duly- 
appointed  vakeel,  but  that  application  was 
rejected.     If  the  petitioner  had  made   her 
application   properly  before   the    sale    was 
confirmed,  that  is,  on  the  first  occasion,  or 
at  any  other  time  before   the    ijih   April, 
we  have  no  doubt  we  should  have  looked 
into  her  objections  and  have  seen  whether 
or  not  the  Subordinate  Judge  had  exercised 
a    proper  discretion   in   throwing  out   her 
application.     And  we  think  that  we  should 
have  felt  ourselves  justified  in  saying  that, 
to  reject  an  application  of  this  sort  merely 
.because  there  had  been  no  certificate  fur- 
nished under  Act  XL.  of  1858,  was  not  an 
exercise  of  reasonable  discretion,   because 
section  3  of  that  Act  gives  the  Court  power 
to   proceed    with    or    without  a  certificate 
as  would  seem  to  it  proper.     And  this  was 
just  the  sort  of  case  in  which  the   Court 
might  have  proceeded,  although  the  certi- 
ficate of  guardianship  had  not  been  furnish- 
ed.    But  as  no  application  was  made   in 
the  proper  manner,  and  as  the  sale  became 
confirmed  by  the  order  of  the  Subordinate 
Judge  on  the    17th   April,   no  application 
afterwards  made,  would   enable  the   Court 
to  re-open  the  question  or  to  give  any  power 
-to  the  Court  to  take  into  consideration  the 
question  whether  the  sale  had  or  had  not 
been  regularly  conducted.     But  as  this  order 
has  the  effect  of  making  the  petitioner  no 
party  to  the  application  under  section  256, 
she  is   not   barred    by  section   357  of   the 
Code,  but  can,  if  she  so  choose,  bring  a 
regular  suit  to  contest  the  sale.     In  cases 
Nos.  160,  162,  163  and  164,  therefore,  the 
order  of  the   Subordinate   Judge  must  be 
upheld  and  the  appeal  dismissed  with  costs. 

Case  No.  185  is  an  application  by  the 
widow  of  the  judgment-debtor's  brother,  on 
behalf  of  her  nephew,  for  a  certificate,  and 
the  Judge  has  refused  it,  on  the  ground  that 
this  Court  had,  in  a  former  case  between 
the  parties,  decided  that  no  certificate  under 
\ct  XL.  of  1858,  regarding  the  appointment 


of  a  guardian,  could  be  granted  so 
the  property  was  joint  and  the  shan 
members  of  the  family  not  definec 
Judge  says  that,  as  the  property  is  ji 
in  the  same  state  as  it  was  when  that  dl 
was  passed,  that  decision  is  bindingj 
supposing  the  premises  to  be  correct, 
sion  will,  no  doubt,  be  correct  also, 
find  there  is  a  distinct  allegation  in  the 
that  the  property  has  since  been  pai 
and   the   petition  further  states  the 
the  particular  members  of  the  fami] 
have  in  the  property.     We  think  it 
fair  to  throw  out   the  application 
first  ascertaining  whether  there  is  ai 
in  this  statement  or  not.     And  the 
must  make  an  enquiry  into  the  all 
contained   in   the    petition,   as  to 
since  the  former  application,  there  h\ 
a  partition    of   the  property    betw< 
members  of  this  family.     If  there 
a  partition,  and  the  shares  have  been) 
ately  defined,  tl^re  will  be  no  obj( 
a  manager  being  appointed  for  takii 
of  the  interests  of  the  minors.     Of 
in    making    the   enquiry,    the    Jud[ 
understand  that   it  is  not  necessai 
partition  to  be  valid  under  the  Mil 
law  that  there  should  be  a  regular  p^ 
by  metes  and  bounds.    This  case 
remanded  to  the  Judge  for  an  enqi 
this  point. 

Costs  of  this  appeal  will  abide  the  e| 

No.  210  was  an  application  by  Sh( 
dun's  wife.    It  is  not  very  easy  to 
stand  what  the  exact  nature  of  her| 
cation   was,   because   she  asks  for 
dozen  things,  and  at  the  end  of  it  b< 
a  manager  may  be  appointed  in  or( 
the   interests  of    tfie   minors   may 
injured.     If  we  take  this  to  be  an  appl| 
for  the  appointment  of  a  manager,  tl 
same  objection  will  apply  to  it  as 
application  which  has  just  been  consi 
namely,  that  this   Court  has  laid  it 
that  such  an  appointment  cannot  be[ 
where   there   is    no    separate    and 
definition  of  shares.     It  does  not  api 
us  that  there  is  any  reason  iot  inteij 
with  the  order  of  the  Judge  in  this 
The  appeal  will  be  dismissed  with  cosj 

Mitier^  J, --A.  concur. 
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The  ijih  January  1876. 


Preieni  : 


Hon'ble  W.  F.  McDonell,  Judge. 


Issues — Appellate  Court 
'         Case  No.  942  of  1875. 

i 

}fal  Appeal  from  a  decision  passed  by 
Ir  Second  Subordinaie  Judge  of  the 
^f-PerguntahSy  dated  the  i8th  February 
fSt  modifying    a  decision  of  the  First 

miijf    of  Diamond    Harbour^    dated 

t8ih  April  1874. 

I 

[Pfearee  Mohun  Mookerjee  (PlainlifiF), 

Appellant, 

versus 

two  Pershad  Roy  Chowdhry  and  others 
(Defendants),  Respondents, 

5w  Ashoo'osh  Mookerjee  for  Appellant. 

• 
Baboo  Bhowanee  Churn  Dutt  for 
Respondents. 

.UiLower  Appellate  Court  thinks  that  the  dcfend- 
'Vere taken  unawares  as  toan  issue  involving'  plaint- 
•icWimlo  land,  which  was  framed  and  tried  by  the 
Cwrt.it  ought  to  call  for  fresh  evidence  on  that 
and  not  dismiss  the  pUintift's  case  summarily,  for 
***  course  would  debar  the  plaintiff,  in  future,  from 
»^»fl?a»claiin. 


Tbi  third  ground  urged  in  this  appeal  is, 
«B  the  opinion  of  ibis  Court,  valid,  viz.,  that 
i^Md  being  had  to  the  whole  pleadings  in 
|"*ca  't,  the  Lower  Appellate  Court  has 


erred  in  law  in  applying  the  case  of  Ishan 
Chunder  Singh  vs.   Shyama  Churn  Bhutto 
to  the  present  case.     It  is  true  that  in  his 
plaint  the  plaintiff  claimed  the  land  in  dis- 
pute as  forming  part  of  the  land  hitherto 
belonging    to    Tarinee    Churn    Bose,    aiid 
measured  under  dagh  301  of  a  certain  chit- 
tah;  but  the  written  statement,  the  admis- 
sion of  the  defendants,  and  the  issues  fixed 
after  the   oral   examination  of  the  parties, 
widened  the  contention,  and  it  is  evident 
that  the  Moonsiff's  judgment  proceeded  on 
grounds  consistent  with  the  pleadings.    The 
issue  framed  by  the  Moonsiff  was  not  whether 
the  disputed  land  was  part  of  that  belonging 
to  Tarinee  Churn  Bose,  but  the  general  issue 
whether  the  disputed  land  belonged  to  the 
plaintiff    or  to  the    Chowdhry    defendants. 
The  Moonsiff  then  found  that  the  land  was 
not  part  of  Tarinee  Churn  Bose's  land,  but 
as  the  land  extended  beyond  the  red  line, 
and  as  the  defendants  admitted  that  they  had 
no  land  beyond  this  red  line,  and  that  the 
plaintiff  was  proprietor  of  the  estate  in  which 
the  defendant's   lakhiraj  land  was  situated, 
they  were,  therefore,  entitled  to  all  the  rest 
of   the    land   except   that   included    within 
the  red  line  above  referred  to.     It  may  be, 
as  argued  by  the  Subordinate  Judge,  that  the 
defendants  only  met  the  case  of  the  plaintiff 
as  laid  in  the  plaint,  and  that  if  the  plaintiff 
had  come  under  different  titles,  the  defend- 
ants might  have  answered  differently.     Now, 
if  the  Subordinate  Judge  thought  that  the 
defendants  had   been   taken   unawares,   he 
should  have  called  for  fresh  evidence  on  that 
issue,  and  should  not  have   dismissed  the 
"plaintiff's  case  summarily,  for  it  is  clear  that, 
if  the  plaintiff's  suit  is  dismissed  in  toto,  the 
issue  as  to  whether  the  disputed  land  belongs 
to  him  or  not  will  not  have  been  fairly  tried, 
and  still  as  this  issue  was  framed  and  tried 
by  the  first  Court,  the  plaintiff  would   be 
debarred  in  future  from  raising  any  claim  to 
the  land.     The  case  must,  therefore,  be  re- 
manded to  the  Lower  Appellate  Court  under 
section  354  of  Act  VIII.  of  1859  to  try  the 
issue  whether  the  disputed  land  belongs  to 
the  plaintiff  or  not.     Any   fresh  evidence 
which  the  parlies  may  wish  to  adduce  on 
this  issue  may  be  admitted,  and  the  finding 
on  the  evidence  should  be  returned  to  this 
Court.    This    order   of   remand    will   only 
relate  to  the  portion  marked  (S).     In  regard 
to  the  rest,  the  order  of  the  Lower  Appellate 
Court  is  final. 
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the  formal  order  confirming  the  sale.  No 
doubt  this  order  must  have  been  passed 
after  consideration  of  the  objections  which 
had  been  originally  put  forward  by  the 
absconding  judgment-debtor,  Sheo  Nundun 
Pershad  Singh — any  how,  on  the  i7ih  April, 
there  was  that  order  passed.  And  after 
that  order  it  was  impossible  for  him  to  take 
up  the  matter  de  nova  or  to  go  into  the 
question  again  as  to  whether  or  not  the 
sale  has  been  irregular. 

On  the  30th  April,  a  fortnight  after  the 
sale  had  been  confirmed,  the  present  peti- 
tioner made  another  application  by  a  duly- 
appointed  vakeel,  but  that  application  was 
rejected.  If  the  petitioner  had  made  her 
application  properly  before  the  sale  was 
confirmed,  that  is,  on  the  first  occasion,  or 
at  any  other  time  before  the  ijih  April, 
we  have  no  doubt  we  should  have  looked 
into  her  objections  and  have  seen  whether 
or  not  the  Subordinate  Judge  had  exercised 
a  proper  discretion  in  throwing  out  her 
application.  And  we  think  that  we  should 
have  felt  ourselves  justified  in  saying  that, 
to  reject  an  application  of  this  sort  merely 
.because  there  had  been  no  certificate  fur* 
nished  under  Act  XL.  of  1858,  was  not  an 
exercise  of  reasonable  discretion,  because 
section  3  of  that  Act  gives  the  Court  power 
to  proceed  with  or  without  a  certificate 
as  would  seem  to  it  proper.  And  this  was 
just  the  sort  of  case  in  which  the  Court 
might  have  proceeded,  although  the  certi- 
ficate of  guardianship  had  not  been  furnish- 
ed. But  as  no  application  was  made  in 
the  proper  manner,  and  as  the  sale  became 
confirmed  by  the  order  of  the  Subordinate 
Judge  on  the  17th  April,  no  application 
afterwards  made,  would  enable  the  Court 
to  re-open  the  question  or  to  give  any  power 
-to  the  Court  to  take  into  consideration  the 
question  whether  the  sale  had  or  had  not 
been  regularly  conducted.  But  as  this  order 
has  the  effect  of  making  the  petitioner  no 
party  to  the  application  under  section  256, 
she  is  not  barred  by  section  257  of  the 
Code,  but  can,  if  she  so  choose,  bring  a 
regular  suit  to  contest  the  sale.  In  cases 
Nos.  160,  162,  163  and  164,  therefore,  the 
order  of  the  Subordinate  Judge  must  be 
upheld  and  the  appeal  dismissed  with  costs. 

Case  No.  185  is  an  application  by  the 
widow  of  the  judgment- debtor's  brother,  on 
behalf  of  her  nephew,  for  a  certificate,  and 
the  Judge  has  refused  it,  on  the  ground  that 
this  Court  had,  in  a  former  case  between 
the  parties,  decided  that  no  certificate  under 
Act  XL.  of  1858,  regarding  the  appointment 


of  a  guardian,  could  be  granted  so  long- 
the  property  was  joint  and  the  shares  of 
members  of  the  family  not  defined. 
Judge  says  that,  as  the  property  is  just 
in  the  same  state  as  it  was  when  that  di 
was  passed,  that  decision  is  binding, 
supposing  the  premises  to  be  correct,  his 
sion  will,  no  doubt,  be  correct  also.  But 
find  there  is  a  distinct  allegation  in  the  pecil 
that  the  property  has  since  been  partiU< 
and  the  petition  further  states  the 
the  particular  members  of  the  family 
have  in  the  property.  We  think  it  fa: 
fair  to  throw  out  the  application  witi 
first  ascertaining  whether  there  is  an^, 
in  this  statement  or  not.  And  the  y 
must  make  an  enquiry  into  the  alk  _ 
contained  in  the  petition,  as  to  whi 
since  the  former  application,  there  has 
a  partition  of  the  property  between 
members  of  this  family.  If  there  has 
a  partition,  and  the  shares  have  been 
ately  defined,  tl^re  will  be  no  objectioiii 
a  manager  being  appointed  for  taking 
of  the  interests  of  the  minors.  Of  cot 
in  making  the  enquiry,  the  Judge 
understand  that  it  is  not  necessary  forj 
partition  to  be  valid  under  the  Mitaki 
law  that  there  should  be  a  regular  panil 
by  metes  and  bounds.  This  case  will 
remanded  to  the  Judge  for  an  enquiiy 
this  point. 

Costs  of  this  appeal  will  abide  the  event 

No.  210  was  an  application  by  Sheo  Ni 
dun's  wife.  It  is  not  very  easy  to  nm 
stand  what  the  exact  nature  of  her  ai 
cation  was,  because  she  asks  for  hi 
dozen  things,  and  at  the  end  of  it  begs 
a  manager  may  be  appointed  in  order 
the  interests  of  tfie  minors  may  not 
injured.  If  we  take  this  to  be  an  applii 
for  the  appointment  of  a  manager,  then 
same  objection  will  apply  to  it  as  tb 
application  which  has  just  been  considei 
namely,  that  this  Court  has  laid  it 
that  such  an  appointment  cannot  be  mx 
where  there  is  no  separate  and  distil 
definition  of  shares.  It  does  not  appear 
us  that  there  is  any  reason  iov  interfei 
with  the  order  of  the  Judge  in  this 
The  appeal  will  be  dismissed  with  costs. 

Miiier,  y»-^l  concur. 
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The  17th  January  1876. 

Preseni  : 

The  Hon'ble  W.  F.  McDonell,  Judge. 
Issaes— Appellate  Court 
Case  No.  942  of  1875. 

kaai  Appeal  from  a  decision  passed  by 
(he  Second  Subordinate  Judge  of  the 
M4'PergunnahSj  dated  the  i8th  February 
'^^75t  modifying  a  decision  of  the  Fitst 
ifoonsijff  0/  Diamond  Harbour^  dated 
ike  sSih  April  1874. 

Pearee  Mohun  Mookerjee  (Plaintiff), 

Appellant, 

versus 

Huro  Pershad  Roy  Chowdhry  and  others 
(Defendants),  Respondents. 

Baboo  Ashoo/osh  Mooker/ee  for  Appellant. 

« 
Baboo  Bhowanee  Churn  Dutt  for 
Respondents. 


I  U  a  Lower  Appellate  Court  thinks  that  the  defend- 
tets  were  taken  unawares  astoan  issue  involving  plaint- 
Ws  claim  to  land,  which  was  framed  and  tried  by  the 
■nt  Court,  it  ought  to  call  for  fresh  evidence  on  that 
•**tte»  and  not  dismiss  the  pl9intifr's  case  summarily,  for 
■och  a  course  would  debar  the  plaintiff,  in  future,  from 
wwing  the  claim. 


The  third  ground  urged  in  this  appeal  is, 
in  the  opinion  of  this  Court,  valid,  viz,,  that 
regard  being  had  to  the  whole  pleadings  in 
the  cause,  the  Lower  Appellate  Court  has 


erred  in  law  in  applying  the  case  of  Ishan 
Chunder  Singh  vs.   Shyama  Churn  Bhutto 
to  the  present  case.     It  is  true  that  in  his 
plaint  the  plaintiff  claimed  the  land  in  dis- 
pute as  forming  part  of  the  land  hitherto 
belonging    to    Tarinee    Churn    Bose,    arid 
measured  under  dagh  301  of  a  certain  chit- 
tah;  but  the  written  statement,  the  admis- 
sion of  the  defendants,  and  the  issues  fixed 
after  the  oral  examination  of  the  parties, 
widened  the  contention,  and  it  is  evident 
that  the  Moonsiff's  judgment  proceeded  on 
grounds  consistent  with  the  pleadings.    The 
issue  framed  by  the  Moonsiff  was  not  whether 
the  disputed  land  was  part  of  that  belonging 
to  Tarinee  Churn  Bose,  but  the  general  issue 
whether  the  disputed  land  belonged  to  the 
plaintiff    or  to   the    Chowdhry    defendants. 
The  Moonsiff  then  found  that  the  land  was 
not  part  of  Tarinee  Churn  Bose's  land,  but 
as  the  land  extended  beyond  the  red  line, 
and  as  the  defendants  admitted  that  they  had 
no  land  beyond  this  red  line,  and  that  the 
plaintiff  was  proprietor  of  the  estate  in  which 
the  defendant's  lakhiraj  land  was  situated, 
they  were,  therefore,  entitled  to  all  the  rest 
of   the    land   except   that   included    within 
the  red  line  above  referred  to.     It  may  be, 
as  argued  by  the  Subordinate  Judge,  that  the 
defendants  only  met  the  case  of  the  plaintiff 
as  laid  in  the  plaint,  and  that  if  the  plaintiff 
had  come  under  different  titles,  the  defend- 
ants  might  have  answered  differently.     Now, 
if  the  Subordinate  Judge  thought  that  the 
defendants  had   been   taken   unawares,   he 
should  have  called  for  fresh  evidence  on  that 
issue,  and  should  not  have   dismissed  the 
"plaintiff's  case  summarily,  for  it  is  clear  that, 
if  the  plaintiff's  suit  is  dismissed  in  toto,  the 
issue  as  to  whether  the  disputed  land  belongs 
to  him  or  not  will  not  have  been  fairly  tried, 
and  still  as  this  issue  was  framed  and  tried 
by  the  first  Court,  the  plaintiff  would   be 
debarred  in  future  from  raising  any  claim  to 
the  land.     The  case  must,  therefore,  be  re- 
manded to  the  Lower  Appellate  Court  under 
section  354  of  Act  VIII.  of  1859  to  try  the 
issue  whether  the  disputed  land  belongs  to 
the  plaintiff  or  not.     Any  fresh   evidence 
which  the  parties  may  wish  to  adduce  on 
this  issue  may  be  admitted,  and  the  finding 
on  the  evidence  should  be  returned  to  this 
Court.    This    order   of    remand   will   only 
relate  to  the  portion  marked  (S).     lu  regard 
to  the  rest,  the  order  of  the  Lower  Appellate 
Court  is  final. 
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The  30th  January  1876. 

Present : 

The  Hon'ble  F.  A.  Glover  and  Romesh 
Chunder  Mitier,  Judges. 


—Pur- 


Hindoo  L4iw^Widow— 

chaser— Heir. 

Case  No.  2608  of  1874. 


Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Cuttack,  dated  the  2gth 
May  1874,  affirming  a  decision  of  the 
Subordinate  Judge  0/  that  District, 
dated  the  joth  Jufy  tSyj, 

Baboo  Goluck  Chunder  Bose  (Defendant), 

Appellant, 

versus 

Ranee  Ohilla  Dayee  (Plaintiff),  Respondent, 

Saboo  Obhoy  Churn  Bose  for  Appellant. 

Beiboo  Unnoda  Pershad  Banerfee  for 
Respondent. 

Under  the  H^iido^  law,  property  purchased  froflf 
the  heir  with  notice  that  a  widow  is  entitled  to  tie 
maintained  out  of  it,  continues  while  in  the  hands  of 
the  purchaser  to  be  chaf^ped  with  that  maintenance  : 

Before  followin|r  properties  from  which  she  is  entitled 
to  obtain  her  maintenance  in  the  hands  of  the  pur- 
chaser, a  Hindoo  widow  is  not  bound,  in  all  cases,  to 
attempt  recovering  her  maintenance  from  the  heir-at- 
law. 

Milter,  ^.— We  do  not  think  it  necessary 
to  call  upon  the  other  side  in  this  case. 
Three  points  have  been  raised  in  special 
appeal : 

First, — That  the  claim  of  maintenance 
should  not  have  been  held  as  a  charge  upon 
the  estate  in  the  hands  of  the  defendant. 

Secondly,— TYizi  the  plaintiff  should  not 
have  been  allowed  to  recover  a  decree 
against  the  defendant  without  first  having 
recourse  to  a  suit  against  the  heir. 


And  thirdly,— T^\  the  debts  on 
of  which  the  family  property  was  sold 
purchased   by  the    defendant,  being 
which  were  binding  np<in  the  family, 
plaintiff  has  no  right  to  charge  her 
tenance  upon  that  property  in  the 
the  purchaser. 

As  regards  the  first  question,   it  is 
necessary  for  us  to  decide  whether, 
cases  under  the  Hindoo  law,  mainte 
to  be  deemed  as  a  charge  upon  property  t 
possession  of  a  subsequent  assignee  fioflaj 
heir.    It  has  been  settled  by  more  than 
decision  of  this  Court,  that,  where  a  pu 
purchases  property  from  the  heir  with 
that  a  Hindoo  widow  is  entitled  to  be 
tained  out  of  it,  the  property  in  the 
of  the  purchaser  continues  to  be  cfa 
with  that  maintenance.    In  this 
Courts  have  found  the  fact  that  the 
ant,  before  he  purchased  the  property, 
receive   such   notice.     That   being   so» 
think    that  the  lower  Courts  are  rigfal 
making  the   property  in  the  hands  of 
defendant    liable  for    maintenance  of 
plaintiff. 

As  regards  the  second  question  that 
been  argued  before  us,  it  seems  to  me 
is  not  a  correct  proposition  of  Hindoo 
to  say  that,  in  all  cases,  a  Hindoo  wid 
not  entitled  to  follow  properties  from 
she  is  entitled  to  obtain  her  maintenanc 
the  hands  of  the  purchaser,  unless  shel 
first  attempts  to  recover  her  mainte; 
from  the  the  heir-at-law.  It  may  be 
certain  cases,  where  the  defence  is  that 
cient  property  is  still  in  the  hands  of 
heir-at-law,  from  which  the  maintenance 
be  recovered,  the  person  entitled  to 
tenance  might  not  be  allowed  to  reco 
from  the  purchaser  of  a  small  portion  of 
family- property  without  first  attempt! 
recover  it  from  the  properties  in  the  p 
sion  of  the  heir-at-law.  But  in  this 
there  was  no  such  defence,  and,  in  eii 
the  Courts  below,  the  objection  in  this 
was  not  raised.  And  we  do  not  think 
we  ought  to  allow  it  to  be  raised  here  for 
first  time  in  special  appeal. 

The  same  remarks  will  apply  to  the 
ground  of  special  appeal  which   has 
argued  before  us;  that  was  never  raise 
either  of  the  Courts  below ;  and  we  do 
think  that  we  ought  to  allow  it  to  be  rai 
for  the  first  time  in  special  appeal. 

Upon  these  grounds  we   think  that 
special  appeal  ought  t6  be  dismissed 
costs. 

Glover,  J. — I  concur. 
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The  20th  Janaarj  1876. 

Present: 

# 

The  Hon'ble  F.  A.  Glover  and  Romesh 
Chnnder  Mitter,  Judges. 

Plan— Exhibits. 
Case  No.  2667  of  1874. 

Special  Appeal  from  a  decision  passed  by 
ike  yudge  of  Midnapore^  dated  the  jrd 
yuly  iS^^y  reversing  a  decision  of  the 
Afo09uiff  of  Gurbetta^  dated  the  lyth 
July  tSji, 

Damoo  Mahata  (Defendant),  Appellant, 

versus 

Ranee  Doya  Coomaree  and  another 
(Plaintiffs),  Respondents. 

Baboo  Bhowanee  Churn  Dutt  for 
Appellant. 

Bahoos  Doorga  Mohun  Doss  and  Bhubun 
Mohun  Doss  for  Respondents. 

The  Lower  Appellate  Court's  decree  in  this  case  was 
setaside,  because  it  was  mainly  based  upon  a  plan  pro- 
duced by  the  plaintiff,  which  was  not  proved  by  wit- 
nesses to  be  correct,  and  which  was  not  mentioned  in  a 
Ibet  of  admitted  esihibits  prepared  by  the  first  Court, 

Militr^  J, — Wk  think  that  the  objection 
taken  by  the  special  appellant  that  the  judg- 
ment of  the  Lower  Appellate  Court  cannot 
stand,  because  it  was  mainly  based  upon  a 
plan  produced  by  the  plaintiff  which  was  not 
proved  to  be  correct  by  witnesses,  must 
prevail.  It  appears  that  this  plan  was  pro- 
duced by  the  plaintiff  with  the  plaint,  and 
befond  that,  no  steps  were  taken  by  him  to 
eatabiish  that  it  was  a  correct  representation 
uid  delineation  of  the  disputed  land. 

We  further  find  that  in  the  list,  which  was 
pr^Hured  by  the  Moonsiff,  of  the  exhibits 
dttt  were  admitted,  this  document  was  not 
at  all  mentioned.  Under  these  circum- 
stances*  we  do  not  think  that  the  Judge  was 
light  in  basing  his  judgment  upon  this  plan. 

We  therefore  set  aside  the  decree  of  the 
lower  Appellate  Court,  and  remand  the  case 
to  that  Court  for  re-trial.  This  order  will 
tux,  of  course,  preclude  the  Judge  from  the 
exercise  of  his  discretion  to  allow  the  plaint- 
iff an  opportunity  of  proving  the  plan  on 
which  the  judgment  is  based. 

Costs  will  abide  the  result. 

GU^er,  J. — I  concur. 


The  24th  January  1876. 

Present : 

The  Hon'ble  A.  G.  Macpherson  and  G.  G. 

Morris,  Judges. 

Possessory  Suit—Survey  and  Measurement. 

Case  No.  1024  of  1875. 

Special  Appeal  from  a  decision  passed  by 
the  Deputy  Commissioner  of  Kamroop, 
dated  the  2^rd  February  18 J^^  affirming 
a  decision  of  the  Moonsiff  of  Gowhatiy, 
dated  the  30th  March  iSj^. 

Kalee  Dult  Kaesto  (Plaintiff),  Appellant, 

versus 

The  Collector  of  Kamroop  and  others 
(Defendants),  Respondents* 

• 

Baboo  Bykunt  Nath  Doss  for 
Appellant. 

Baboo  Ram  Churn  Mitter  for 
Respondents. 


A  suit  ought  not  to  be  dismissed  on  the  ground  that 
the  land  claimed  in  it  has  not  been  surveyed,  and  that 
the  Court  is,  tberefore,  not  in  a  position  to  say  whether 
or  not  Government  has  a  title  to  it,  but  should  l>e  de- 
cided with  reference  to  plaintiff's  ability  or  otherwise  to 
prove  his  title. 


Macpherson,  J. — We  think  that  this  case 
must  go  back  to  the  Lower  Appellate  Court 
in  order  that  it  may  try  that  which  is  the 
only  real  issue  in  the  case,  namely,  whether 
the  plaintiff  proves  that  the  land  claimed 
belongs  to  him  as  alleged  in  the  plaint. 
The  plaintiff  must  of  course  prove  that  he 
is  entitled  to  the  decree  for  which  he 
asks^ 

The  Deputy  Commissioner  has  really 
avoided  deciding  anything,  on  the  ground 
that  the  property  has  not  been  surveyed,  and 
that,  therefore,  he  was  not  in  a  position  to  say 
whether  the  land  claimed  is  or  is  not  land  to 
which  the  Government  has  a  title.  The 
possibility  of  a  survey  being  made  hereafter 
is  no  reason  why  the  question  should  not  be 
decided  now ;  and  it  is  the  duty  of  the 
Deputy  Commissioner  to  decide  now  whether 
the  plaintiff  has  a  Yight  to  the  land  clainied. 
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Mere  measurement  cannot  settle  the  qaes- 
lion  one  way  or  the  other.  The  Deputy 
Commissioner  must  examine  into  the  circum- 
stances under  which  the  plaintiff  held  the 
land  (if  he  ever  didhold  it),  and  must  deter- 
mine whether  the  plaintiff  is  entitled  to  the 
land  he  claims. 

Costs  will  abide  the  result. 


The  24th  January  1876. 
Present: 

The  Hon  ble  A.  G.  Macpherson  and  G.  G. 

Morris,  Judges. 

Occupation  by  Government— Adverse 
rosaessionl 

Appeal  under  section  1$  of  the  Letters 
Patent^  from  a  decision  passed  hv  the 
Honble  W.  F.  McDonell,  one  of  the 
Judges  of  this  Courts  dated  the  agth 
July  j8js%  in  Special  Appeal  No.  2316 
of  18 J4.'* 

Dino  Nath  Mookerjee  (Defendant),  Appellant, 


versus 


Brojo  Coomar  Mullick (Plaintiff),  Respondent, 


•  The  29th  July  1875. 

Present : 

The  Hon'ble  W.  F.  McDonell,  Judge, 

Case  No.  2376  of  1874. 

Special  Abpeal  from  a  decision  bossed  hy  the  Judf^e 
ofNuddea,  dated  the  22nd  May  1874,  modifyinj^ 
a  decision  of  the  Moonsiff  of  Meherpore,  dated  the 
30th  December  1S72, 

Dino  Nath  Mookerjee  (Djfcndant),  Appellant, 

rersus 

Brojo  Coomar  MuIHck  (Plaintiff),  Respondent, 

Bahoos  Hem  Chunder  Banerjee  aod  Doorga  Dass  Dutt 

for  Appellant. 

Baboos  Mohiny  Mohun  Roy  and  Bydonath  Dutt  for 

Respondent. 

In  this  case  the  roints  raised  in  appeal  are,  first,  that 
the  Claim  is  barred  by  limitation ;  secondly,  that  the  onus 


Baboos  Hem  Chunder  Banerjee  and  Di 
Dass  Dull  for  Appellant. 

Baboo  Kalee  Prosunno  Dmtt  for  Respond 


The  occupation  of  land  by  Government  without 
ment  of  rent,  cannot  be  construed  as  possessioa 
to  the  zemindar. 


Macpherson,  J, — Wk  see  no  reason 
interfere  with  the  decision  of  Mr.  ji 
McDonell  in  this  case.  The  circumstai 
are  no  doubt  somewhat  peculiar.  Bat 
District  Judge  has  found,  with  regard  to 
one  beegha  and  eight  cottahs  for  which 
gave  a  decree  that  they  did  not  fall 
the  j  ummae  land  of  the  defendant,  but 
in  the  roil  or  zemindaree  land  of  the  pi 
iff.  As  plaintiff  is  admittedly  the  zei 
dar  of  the  entire  village  within  which 
land  in  suit  is  situated,  the  occupation  by! 
Government  of  this  land  without  payment! 
rent  to  any  one  cannot  be  construed  as 
session  adverse  to  him.  Nor  again  can  itj 
held,  as  has  been  argued  before  us,  that 
execution  of  the  kubooleut  by  Govemi 
in  1277  in  favour  of  defendant  raises  a 
sumption  of  previous  proprietary  right 
the  land  on  his  part.  It  may  be  that 
is  not  much  evidence  of  actual  possession! 
the  zemindar  within  twelve  years  before 
suit  was  commenced.  But  there  seems 
quite  enough  for  the  present  purpose 
sidering  what  was  the  nature  of  the 
and  the  manner  in  which  it  was  occupied 
the  Government.  Under  all  the  cir< 
stances  we  should  scarcely  look  for  any 
distinct  or  specific  acts  of  possession  on 
part  of  the  zemindar. 

The  appeal  is  dismissed  with  costs. 


was  on  the  plaintiff  to  prove  that  the  land  was  his 
khamar,  and  on  the  merits  that  the  Lower  Ap|] 
Court  has  ^iven  a  decision  contrary  to  the  evic 
As  rej^ards  limitation,  it  is  quite  clear  that  the  plaiot 
claim  is  not  barred  in  that  the  cause  of  action  didi 
arise  until  Government  began  paying  the  rent  \»\ 
defendant.  It  is  true  that  the  Government  was 
possession  before  this,  but  the  possession  of  the 
ment  was  not  adverse.  It  is  clear  that  they  never  1 
cd  to  remain  in  possession  without  paying;  rent, 
consequently,  as  the  plaintiff  was  the  zemindar 
primA  facie  entitled  to  the  rent,  the  onus  was 
thrown  on  the  defendant  to  prove  his  title  as  an 
mediate  holder.  Lastly,  on  the  merits,  the  Lower  A| 
late  Court  has  found  on  the  evidence  that  one ' 
eight  cottahs  belongs  to  the  plaintiff,  and  as  adi 
possession  is  not  proved  against  him,  he  is  entitledi 
possession.  It  is  argued  that  the  chittas  were  not  r 
missible  as  evidence,  but  seeing  that  no  objection  ^m 
taken  to  them,  either  in  the  first  or  in  the  Appefistt 
Court,  this  objection  cannot  be  heard  in  special  appeal* 
The  appeal  is  dismissed  with  costs. 
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The  34th  January  i876« 
'Present : 
Hon'ble  W.'  F.  McDonell,  Judge. 

VIII.  (B.  Oof  1869,  s.  ZQ2— Special 
AppeaL 

Case  No.  955  of  1875. 

Appeal  .from  a  decision  passed  by 
Additional    Judge  of    Furreedpore^ 

\d  the  sth  February  iSjSi  affirming 
tcision  of  the  Moonsiff  of  Goalundo^ 

\dthe  26th  August  1874. 

jnath  Roy  (Defendant),  Appellant^ 

versus 
^ddeen  Shaha  (Plaintiff),  Respondent, 

Babu  Shushee  Bhoosun  Dutt 
for  Appellant. 

Mohinee  Mohun  Roy  for  Respondent. 

Ippeal  lies  to  the  High  Court  in  a  suit  which  is 
{for  rent  and  is  valued  at  less  than  Rs.  too,  where 
lament  determines  no  question  relating  to  in- 
|n  land  as  between  parties  having  conflicting 


this  appeal  being  taken  up,  a  preli- 
objection  was  raise  J  that,  under 
^n  102  of  Ad  VIII.  (B.  C.)  of  1869, 
^peal  would  lie  to  this  Court,  in  that 
juit  is  merely    one   for    rent    and   is 

at  less  thjin  Rs.  iod,  and  no  question 
;ht  to  enhance  or  vary  the  rent  nor 
[uestion  relating  to  interest  in  land  as 
\tVL  parties  having  conflicting  claims 
^0  has  been  determined  by  the  judg- 
In  this  case  the  party  who  is  said 

defendant  to  be  the  landlord  did  not 
Lr,  and  consequently  no  question  relating 
[erest  in  land  as  between  parties  having 
|Cting  claims   was   determined  by   the 

tent.  Holding  therefore  under  the  rul- 
ihis  Court  in  23  Weekly  Reporter, 

436,  that  this  objection  mast  prevail, 
[ppeal  is  rejected  with  costs. 


The  24th  January  1876. 

Present : 

The  Hon'ble  A.  G.  Macpherson  and  G.  G. 

Morris,  Judges, 

Land  Acquisition  Act,  s.  58 — Compensation- 

award« 

Appeal  under  section  1$  of  the  Letters 
Patent  against  the  decision  of  the 
Hon'ble  W.  F.  McDonell,  one  of  the 
Judges  of  this  Courts  dated  the  i2th 
July  /<975,  in  Special  Appeal  No,  2686 
of  1874. 

Kaminee  Debia  (Plaintiff),  Appellant^ 

versus 

Protap  Chunder  Sandyal  (Defendant), 
Respondent, 

Baboos    Troyluckho  Nath    Mitter  and 
Anund  Go  pal  Paleet  for  Appellant. 

Baboo  Bama  Churn  Banerjee  for 
Respondent. 

An  award  under  the  Land  Acquisition  Act  cannot  be 
affected  by  a  suit  to  recover  from  the  party  to  whom 
compensation  has  been  awarded,  and  to  have  plaintiff's 
title  declared  to  the  land  concerned. 

Macpherson,  J, — W*  think  that  scc- 
\\(^  58  of  the  Land  Acquisition  Act  is  not 
applicable  to  this  case.  The  plaintiff's  suit 
was  not  brought  for  the  purpose  of  setting 
aside  an  award  under  the  Land  Acquisition 
Act ;  nor  was  it  a  suit  against  any  person  for 
anything  done  in  pursuance  of  that  Act. 
It  was  a  suit  to  recover  from  the  defendants 
the  sum  of  Rs.  20  which  had  been  paid 
to  one  of  them  as  compensation  awarded 
under  the  Lmd  Acquisition  Act,  and  also  to 
have  the  plaintiff's  title  declared  to  two 
cottahs  of  land  which  she  claimed. 

The  award  under  the  Land  Acquisition 
Act  cannot  be,  in  any  way,  affected  by  this 
suit;  and,  therefore,  section  58  of  the  Land 
Acquisition  Act  cannot  apply. 

The  decree  that  has  been  appealed  against 
must  be  reversed,  and  that  of  the  Subordi- 
nate Judge  of  Hooghly  of  22nd  August 
1874  must  be  restored  and  affirmed.  The 
appellant  will  have  her  costs  of  this  appeal 
from  the  respondent. 
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The  »4ih  January  1876, 


Present: 

The  Hon'blc  W.  F.  McDonell,  Judge. 

'.Perpetual  Leases— Evktioo, 

Case  No.  aiSo  of  1874. 

Special  Appeal  from  a  deciihn  pasted  by 
the  Subordinaie  Judge  of  Hooghly, 
dated  the  2jrd  June  1874,  reversing  a 
decision  of  the  Moonsiff  of  Salikha, 
dated  the  ist  April  1874. 

Kalee  Dass  Rana  (Plaintiff),  Appellant, 


The  34th  Januaij  1876. 

Present : 

The  Hon'ble  Sir  Richard  Garth,  Ki^ 
Justice,  and  the  Hon'ble  E.  G. 
Judge. 

Transfer  of  Ris:ht  of  Occupancy. 
Case  No.  19  of  1875. 


versus 

Nistarinee  Bewa  and  another  (Defendants), 

Respondents. 

Baboo  Kumla  Kant  Sen  for  Appellant. 

Baboo  Becharam  Mookerjee 
for  Respondents. 

Where  a  holdings  is  held  under  an  agreement  of 
perpetual  lease,  the  leasee  cannot  be  ousted  wtthqut 
notice. 

The 'plaintiff  in  this  case  sued  for  khas 
possession  on  the  expiration  of  the  term  •of 
his  kubQoIeat.  Both  the  Courts  have  found 
that  the  plaintiff  has  failed  to  prove  that  he 
leased  the  land  out  for  a  term  of  five  years. 
The  Lower  Appellate  Court  has  found,  as  a 
fact,  upon  the  evidence  adduced,  that  the  lease 
was  not  for  five  years,  but  that  the  land  was 
let  out  to  the  defendants  under  an  agree- 
ment of  perpetual  lease.  Both  the  Courts 
have  likewise  held  that  no  notice  to  quit 
was  served  upon  the  defendants.  It  seems 
to  me  that  the  Lower  Appellate  Court, 
when  It  found  that  no  notice  was  served  on 
the  defendants,  ought  to  have  dismissed  the 
plalntiff*8  suit,  because,  if,  as  held  by  that 
Court,  the  holding  was  proved  to  have  been 
held  under  an  agreement  of  perpetual  lease, 
the  defendants  certainly  could  not  be  ousted 
without  notice.  Whether  a  promise  to  lease 
IS  sufficient  to  givq  the  defendants  a  valid  title 
is  a  point  which  need  not  be  inquired  into  in 
the  present  suit.  The  order  of  the  Subor- 
dinate Judge  dismissing  the  plaintiff's  claim 
13,  therefore,  upheld,  and  this  appeal  is 
dismissed,  but  without  costs. 


Special  Appeal  from  a  de^sion 
the  Second  Subordinate  Judge  of  My. 
singh,    dated  the   2gth    September    ri 
affirming   a  decision   of  the    Moonsi^ 
Jamalpore,  dated  the  2Sth  June  1873. 

Mahomed  Tnmeezooddeen  Mundal 
(Plaintiff),  Appellant, 

versus 

Lukhee  Narain  Dey  Sircar  and  anotl 
(DefendanU),  Respondents. 

Baboo  Nil  Madhub  Base  for  Appellant^ 

Baboo  Doorga  Mohun  Doss  for 
Respondents. 


A  deed  which  purports  to  pass  a  mere  right  of 
pancy  in  land  is  invalid  unless  possession  is  taken ' 
ft  by  the  transferee. 

Oarth,    C.7.— Thi  plaintiff  in  this 
sues  for  possession  of  a  i  o-anna  6-pie 
of  a  jote,  on  the  allegation  that  he  purcb 
the  same  from  Soobul  Mundul,  the  jot 
on  the   25th  Bhadro   1278  (correspo 
with  9th  September  1871),  since  which 
the  plainiiff  says  he  has    had   posse 
The  jote  was  attached   by  the  defe 
under  a  decree  which  he  obtained  a^^ 
Soobul  ;  and  on  Soobul's  death  in  1871, 
defendant  obtained  a  decree  against  M 
the  guardian  of  Soobul's  minor  son,  a 
which  decree  the  property  was  sold,  and 
defendant  became  the  purchaser. 

The  defendant  says  that  the  plaintiff  n 
did  purchase  the  property  or  take  poi 
of  it,  and  that  his  deed  is  a  fabrication. 

The  Lower  Appellate  Court  has  deci 
that,  as  a  matter  of  law,  a  deed  such  as 
set  up  by  the  plaintiff,  which  purports 
pass  a  mere  right  of  occupancy  in  the  la 
is   invalid,  or  at    any  rate    invalid  un 
possession  be  taken  under  it  by  the  tn 

^eree,  and  he  c 
r.  !.*o  ^\^^  P-  ^^'    two  authorities*  loi 

F.  B.  R. ;  22  W.  R.,  p.  200.     ,  .        ^^^u\r.^ 

his  proposiuon 
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^e  have  looked  into  those  authorities,  and 
think  that  as  the  Judge  has  found,  as  a 
U  that  the  plaintiff  never  had  possession  of 
:  properly,  he  was  right  in  deciding  that 
liipg  did  pass  to  the  plaintiff  by  his 
^ed  transfer. 

Ttie  appeal  will,  therefore,  be  dismissed 
1  costs. 


The  24th  January  1876. 

Present : 

The  Hon'ble  F.  A.  Glover  and  Romesh 
Chunder  Mi  tier,  Judges, 

Izecation-proceedingfs— Subsisting:  Attach- 
ment— ^Jurisdiction. 

Case  No.  223  of  1875. 

bcellaneous  Appeal  Jrom  an  order  passed 
iy  the  Judge  of  East  Burdwan,  dated  the 
^tk  April  iSySi  reversing  an  order  0/  the 
Moonsiff  of  Culnay  dated  the  28th  Sep- 
tember iSy^, 

Sreenath  Banerjee  (Decree-holder), 
Appellant^ 


versus 


\ 


Parrum  Sookh  Chunder  and  another 
(J  adgaieni-debtors),  Respondents, 


^aboos  Bama  Churn  Banerjee  and  Bipro  ^ 
\       Doss  Mookerjee  for  Appellant. 

YBud^oo  Sreenath  Doss  for  Respondents. 

:re    execation   had   been  issued   by  a    Sudder 
Ml,  and    notwithstanding  the    proceeding's  were 
k  off  the    file,   a    consequent    attachment  was 
i|>ending  when   that  office  was  abolished   (by  Act 
\f  of  12168),  HELD  that  the  Sudder  MoonsiflF,  who 
teded   to  the  jurisdiction   of  the  Sudder  Ameen, 
power  to  take  up  the  case  and  issue  execution- 
ings. 

;  Glover,  J, — We  have  heard  this  misceN 
ieoQS  appeal  ex  parte.  No  one  has  appeared 
%  the  respondent,  his  vakeel.  Baboo 
teenaih  Doss,  being,  we  are  told,  absent 
^  Calcutta  on  business  in  the  mofussil. 
(^appears  to  us  not  proper,  under  the  cir- 
miitance^,  to  postpone  the  hearing  of  the 
^beal  on  his  account. 

iThe  Judge  says  that  the  question  he  has 
I  decide  is  whether  the  sale  of  a  certain 
popeily  belonging  to  the  judgment- debtor, 
!ti  the  28th  January  1871,  by  the  Sudder 
(oonsiS  of  Bardwan,  was  legal  or  not« 
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The  original  decree  was  passed  by  the 
Sudder  Ameen  of  Burdwan  on  the  21st 
December  1865.  The  first  execution  was 
taken  out  two  years  afterwards,  and  struck 
off  on  the  21st  December  1867,  the  decree- 
holder  having  then  got  possession  of  the 
land  decreed.  There  remained,  however, 
certain  sums  due  to  the  decree-holder  for 
costs. 

Act  XVI.  of  1868,  which  was  passed  a 
year  after,  abolished  the  office  of  Sudder 
Ameen. 

On  the  31st  August  1870,  two  years  after 
the  office  of  Sudder  Ameen  was  abolished, 
the  decree-holder  applied  again  for  execu- 
tion for  costs;  and  on  this  execution  the 
property  was  sold  on  the  28ih  January  1871. 
The  Judge,  going  upon  the  proviso  of  sec- 
tion 12  of  the  Act,  considered  that  the 
siriking-off  of  the  proceedings  in  1867  was 
a  final  termination  of  the  suit,  and,  therefore, 
when  Act  XVI.  was  passed,  no  proceedings 
were  pending  in  the  Court  of  the  Sudder 
Ameen  which  could  be  completed  by  the 
Sudder  Moonsiff  who  succeeded  to  the  old 
Court's  jurisdiction.  But  we  find  on  turning 
to  the  record  that,  at  the  time  the  Act  was 
passed,  there  was  an  attachment  pending  at 
the  instance  of  the  creditor  upon  the  pro- 
perty, which  was  afterwards  sold  in  1871  ; 
and  there  is  nothing  shown  upon  which  it 
could  be  presumed,  or  supposed,  that  the 
attachment  was  withdrawn.  And  it  has  been 
frequently  ruled  by  this  Court  that  an 
attachment  once  made  must  be  presumed  to 
be  subsisting,  until  it  is  shown  to  have  been 
withdrawn.  There  being,  at  the  time  when 
the  Act  was  passed,  an  attachment  subsisting, 
it  can  hardly  be  said,  we  think,  that  there 
were  no  proceedings  pending  in  the  Court 
of  the  Sudder  Ameen  at  the  time  when  that 
office  was  abolished.  And  if  proceedings 
were  pending,  then  the  Sudder  Moonsiff, 
who  succeeded  to  the  jurisdiction  of  the 
Sudder  Ameen,  had  power  to  take  up  the 
case  and  to  issue  execution-proceedings.  It 
appears  to  me,  therefore,  that  the  sale  of  the 
28th  January  1871  cannot  be  impugned  on 
the  ground  of  want  of  jurisdiction. 

But,  as  a  matter  of  fajct,  the  question  as  to 
the  validity  of  the  sale  is  only  indirectly  in 
issue  in  this  matter,  because  it  appears  that 
the  decree-holder  has  taken  possession  of  the 
property  sold.  What  he  now  wants  is  to 
execute  the  decree  for  the  balance  of  costs 
which  the  decree-holder  says  is  due  to  him, 
and,  if  the  proceedings  were  legally  pending 
on  the  28th  January  1871,10  keep  this  decree 
alive,  the  present  application  for  the  balance 

21— a 


io6 


Civil 


THK  WSSKLY  'RKPORTKR. 


Rulings.        [Vol. 


of  the  debt  being  within  three  years  from 
that  time  is  not  barred  by  limitation. 

It  appears  to  me.  therefore,  that  the  order 
of  the  Judge  is  not  correct,  and  it  must  be 
set  aside,  and  that  of  the  first  Court  restored 
with  costs. 

Mitier^  J, — I  concur. 


The  34th  January  1876. 

Present : 

The  Hon'ble  F.  A.  Glover  and  Romesh 
Chunder  Mitter,  Judges. 

Application  for  Execution— Limitation  Act  (IX. 
of  x87i)»  Sch.  II.,  art  167. 

Case  No.  340  of  1875. 

Miscellaneous  Appeal  from  an  order  passed  by 
the  Officiating  Judge  of  West  Burdwan^ 
dated  the  2jrd  July  iSy^,  affirming  an 
order  of  the  Moonsiff  of  Bancoorah^ 
dated  the  i^th  May  18 JS- 

Lala  Huree  Sunkur  Sahoy  (Decree-holder), 

Appellant, 

versus 

Krishna  Kant  Dutt  and  another   ' 
(Judgment-debtors),  Respondents. 

Baboo  Bama  Churn  Banerjee  for 
Appellant. 

Baboo  Bhowanee  Churn  Dutt  for 
Respondents. 

A  decree-holder,  havinfjf  first  asked  the  Court  to  attach 
certain  immoveable  properties,  applied  subsequently 
for  the  issue  of  a  warrant  of  arrest,  and  finally  prayed 
the  Court  not  to  proceed  with  those  two  applications, 
but  to  allow  him  to  attach  certain  other  properties ; 
and  this  prayer  was  allowed : 

HsLD  that  this  was  virtually  an  abandonment  of  the 
two  original  applications  which  were  virtually  struck  off, 
and  that  the  last  application  was  the  one  which  came 
within  the  meaning  of  the  new  Limitation  Law,  art.  167. 

Mitter,  7.— Wk  think  that  in  this  case  the 
judgment  of  the  Lower  Appellate  Court  is 
not  correct.  This  appeal  has  been  preferred 
by  the  decree-holder,  the  lower  Courts  having 
held  that  the  execution  of  the  decree  is 
barred  by  the  law  of  limitation. 

It  appears  that  the  first  petition  for  execu- 
tion, so  far  as  it  is  material  tor  the  adjudica- 
tion of  this  appeal,  was  made  on  the  6th 
October  1871.  The  prayer  of  the  decree- 
bolder  in  that  application  was  for  the  sale 


of  certain  immoveable  properties  mei 
therein.  The  decree-holder,  for  some 
or  other,  did  not  proceed  with  that  appi 
but,  on  the  28th  December  1 871,  he 
to  the  Court  to  issue  a  warrant  oC 
against  the  debtor.    Again,  without  pi 
ing  with  that  application  also,  the 
holder,  on  the  2nd  March  1872,  madeal 
application,  asking  the  Court  tCLattach 
immoveable  properties,  and  to  bring 
sale    for    satisfaction    of    the    decree, 
appears  that  this  was  complied  with, 
certain  properties,  in  accordance  with 
application,  were  attached  and  sold,  and 
of  the  decree  was  satisfied.    For  the  n 
the  present  application  was  made 
decree-holder  on   the    ist   February    w 
And  the  judgment-debtor  has  objected  to| 
decree   being   put   into    execution   on 
ground  that,  under  article  167  of  the 
Limitation  Act,  the  decree  is  barred  bj 
law  of  limitation. 

The  Courgs  below  have  decided  that,  ni 
that  article,  the  decree-holder's  right  to 
cute  the  decree  has  been  barred. 

We  do  not  think  that  this  decision  is 
rect.  Under  the  article  in  question, 
decree-holder  is  entitled  to  three  vears 
the  date  *'  of  applying  to  the  Court  to 
force  or  to  keep  in  force  the  decree  I 
order."  In  this  case  it  cannot  be  said 
the  application  of  the  2nd  March  1872 
not  an  application  "  to  enforce  or  to  k( 
force  the  decree."  No  doubt,  the  appli 
referred  to  in  this  part  of  the  article  is 
first  application  for  execution.  But, 
the  circumstances  which  we  have  mentis 
above,  the  petition  of  the  2nd  March  \\ 
may  be  fairly  taken  to  have  been  the 
petition  to  execute  the  decree  by  attachi 
and  sale  of  certain  property  mentioned  ini 
petition.  It  is  true  that  two  other  prei 
applications  were  made  to  execute  thed< 
namely,  on  the  6ih  October  1871, 
the  28th  December  1871,  in  the  first  asl 
the  Court  to  attach  certain  immoveable 
perties,  and  in  the  last  to  issue  a  warrai 
arrest ;  but  it  appears  to  us  that  when 
mately  the  decree-holder  asked  the 
not  to  proceed  with  those  two  applicati( 
but  to  allow  him  to  attach  certain  other 
perties  and  to  sell  them  in  satisfaction  of 
decree,  and  when  that  prayer  was  allo^ 
it  was  virtually  an  abandonment  of  the  01 
nal  applications  which  were  made.  It 
tually  amounted  to  an  order  for  striking! 
the  applications  of  thosfe  two  dates  Althoaj 
in  point  of  form,  we  do  not  find  any  such  01 
existing  on  the  record,  but  substantially 
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Jings  of  the  Court  in  execution  of  this 

_  amounted  to  that.  We  therefore  think 

the  application,  dated  the  2nd   March 

^  was  an  application  mentioned  in  arti- 

67,    which  was  put  in  by  the  decree- 

iT  to  enforce  his  decree.     And  as  the 

^nt  application   has   been  made  within 

b  years  from  that  date,  the  decree-holder 

Ijearly  withm  lime. 

br  these  reasons  we  think  that  the  deci- 

0  of  the  lower  Courts  are  not  correct. 

1  we  accordingly  reverse  those  decisions, 
[allow  ihe  judgment-creditor  to  proceed 
i  the  execution  of  his  decree. 

rhe  appeal  is  decreed  with  costs. 


The  25th  January  1876. 


Present : 


e  Hon'ble  Sir  Richard  Garth,  Ki.,  Chief 
ftaiice,  and  the  Hon'ble  E.  G.  Birch, 
^udge. 

I  Ejectment— Termiiiatioii  of  Tenancy. 


\ 


Case  No.  2136  of  1874. 


^ial  Appeal  from  a  decision  passed  by  the 
^udge  0/  Purneah,  dated  the  ist  June 
Ji8j4^  reversing  a  decision  of  the  Moonsiff 
^  Trikoulee,   dated    the   igth   December 

.Sarroop  Singh  and  others  (some  of  the 
Defendants),  Appellants, 

versus 

laboo  Pertab  Singh  (Plaintiff),  Respondent. 

Baboo  Anund  Gopal  Paleet  for 

I 

Appellants. 


^      • 


:  Mr,  Trevelyan  and  Moonshee  Mahomed 

Fusufiox  Respondent.     . 

I  • 

! 

[Wherea  Jud^e  dccrccd'a  suit  for  ejectment  on  the 

iottiid  that  it  was  alleged  in  the  plaint  that  the  defend- 

pi's  tenancy  was  terminable  ana  had  terminated,  and 

:  the  defendants  had  not  raised  in  their  statement 


the  question  of  its  actual  termination,  the  grounds  of 
the  affirmative  conclusion  were  held  to  be  insufficient 
in  law,  the  defence  having^  been  that  the  tenancy  was 
not  terminable. 

Garth,  C.J.—Wz  think  that  this  is  a 
very  clear  case,  and  that  the  Lower  Appel- 
late Court  has  made  a  mistake.  The  plaint- 
iff's case  was,  first,  that  the  defendants  were 
his  tenants,  and  that  their  tenancy  was  one 
which  was  capable  of  being  terminated  ;  and, 
secondly,  that  their  tenancy  had  actually 
terminated.  The  defendants'  case  was  that 
they  held  under  a  tenancy  which  was  not 
terminated. 

This  being  the  contention  on  either  side, 
the  Judge  of  the  Lower  Appellate  Court  has 
found,  and  properly  found,  that  the  tenancy 
was  established  by  the  evidence,  and  that  it 
was  a  terminable  one ;  but  when  he  came  to 
deal  with  the  question,  whether  the  tenancy 
had  actually  terminated,  he  seems  to  have 
found  this  question  in  the  affirmative,  on 
grounds  which  appear  to  us  very  insufficient 
in  point  of^  law.     He  says  that  the  plaintiff, 
having  made  an   allegation  in  his  plaint  that 
the  tenancy  was  terminable,  and  had  termi- 
nated, and  the  defendants  not  having  raised 
in  their  statement  the  question  of  its  actual 
termination,  **  it  appears  from  the  pleadings 
and  the  evidence  that  the  plaintiff  is  entitled 
to  entry  at  once."     We  really  cannot  under- 
stand what  the  learned  Judge  means  by  this. 
It  is  quite  clear  from  the  defendants'  state- 
ment that  they  do  not  admit  that  the  tenancy 
had  terminated.     Their  defence  was  that  it 
was   not  terminable,  which   implies  that  it 
had  not  been  determined;  and,  therefore,  it 
appears  to  us  impossible  to  say  with  truth 
that,  upon  the  pleadings,  there  is  any  admis- 
sion by  the  defendants  that  the  tenancy  had 
terminated.     Nor  can  it  be  said,  as  it  was 
contended    by   the   plaintiff  here,   that  the 
defendants  admitted  in  the  former  suit  that 
their  tenancy  had  terminated.     All  that  was 
admitted   in  that  suit  was,  that  they  were 
tenants  at  a  certain  rent,  and  that  the  rent 
had  been  paid  for  a  certain  number  of  years. 
There  was,  therefore,  no  evidence  that  the 
defendants'  tenancy  had  come  to  an  end,  and 
we  consider  that  the  Judge  had  no  ground 
for  so  finding.     His  decision  must  therefore 
be  reversed  ;  and  we  do  not  think  it  right 
under  the  circumstances  to  send  the  case 
back  to  him  for  a  re-trial.     We  confirm  the 
decision  of  the  Moonsiff,  but,  at  the  same 
time,  we  do  not  wish  it  to  be  understood  that 
in  confirming  his  decision    we  agree  with  all 
that  he  says  in  his  judgment.     The  appeal 
will  be  decreed  with  costs  in  all  the  Courts. 
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The  25th  January  1876. 

Present  : 

The  Hon'ble  F.  A.  Glover  and  Romesh 
Chunder  Mitter,  Judges. 

Decree  against  the  Dead— New  triaL 
Case  No.  133  of  1875. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Kasl  Burdwan^  dated  the 
2nd  April  tS'j^y  affirming  an  order  of  the 
Moonsiff  of  Culna,  dated  the  20th  ^ovem» 
her  18J4, 

Shama  Puddo  Moitro  and  anoiher 
(Judgment-debtors),  Appellants^ 

versus 

Dino  Nath  Bagchee  and  others 
(Decree-holders),  Respondents. 

Baboos  Taruck  Nath  Sen  and   Gopee  Nath 
Mookerjee  for  Appellants. 

Baboo  Kalee  Prosunno  Dutt  for  Respondents. 

Where  a  suit,  which  had  been  decreed  in  the  first 
Court,  was  dismissed  in  appeal  after  the  death  of  the 
plaintiff,  and  the  representatives  of  the  latter  had  not 
aided  in  keeping  the  appellant  ifjrnorant  of  his  death, 
the  High  Court  met  the  difficulty,  as  to  executing  a 
decree  against  a  dead  man,  by  directing  the  Lower 
Appellate  Court  to  try  the  appeal  de  novo,  making  the 
dead  man's  representatives  respondents. 

Glover^  J. — Nkisl  Monkk  Moitro  brought 
a  suit  against  the  judgment-cre'litors  in 
this  case,  and  got  a  decree  on  December 
I5lh,  1873.  The  defendants  appealed  and 
got  the  decree  reversed,  and  Neel  Monee's 
suit  dismissed.  They  then  took  out  execu- 
tion for  costs  and  wassllat  (Neel  Monee 
having  taken  possession  under  the  original 
decree),  but  were  opposed  by  the  sons  of 
Neel  Monee,  on  the  ground  that  their  father 
had  died  previous  to  ihe  decree  in  appeal, 
and  that  that  decree  was  therefore  infruc- 
tuous.  Their  other  objections  as  to  the 
wassilat  need  not  be  considered,  as  nothing 
in  this  appeal  turns  upon  it. 

Both  the  Courts  below,  whilst  holding  it 


proved  that  Neel  Monee  was  deatl  wj 
decree  of  the  Appellate  Court  was  p^ 
favour  of  the  defendants,  consider  tl 
Monee's  sons,  by  their  conduct  in  al 
the  appellants  to  proceed  in  ignorancel 
fact  of  Neel  Monee's  death,  and  b] 
presence  and  defence  of  the  original 
have  put  themselves  out  of  Court,  and 
not   be   allowed   to    benefit   1>y    theii 
laches.* 

It  appears  that  the  sons  made  an 
to   prefer  a  special   appeal    to    this 
against  the  Lower  Appellate  Coon's 
but  were  not  allowed  to  do  so  on  the 
thai  they  were  not  on  the  record,  a] 
not  proved  themselves  to  be  heirs  or 
sentatives  ot  the  deceased  Neel  Modi 

Had  Neel  Monee's  sons  been  both 
when  the  case  against  their  father  wasi 
in  appeal,  it  might  perhaps  have  beej 
that  they  substantially,  if  not  formally, 
sented  the  decree-holder;  but  this  irj 
the  case.     One  son  only  was   present 
the  other  was  not  represented  by  the 
for  his  powers  had  ceased  with  Neel  Ml 
death,  and  he  had  got  no  fresh  vakali 
from  the   sons.     The   execution  has 
allowed  to  proceed  against  the  sons,  b< 
they,  at  the  hearing  of  the  appeal,  fraudi 
kept  back    from    the    appellant    the 
ledge  that  the  decree-holder,  NeelMoni 
dead  ;  but  the  son  who  was  not  present 
trial  could  not  have  done  so. 

It  may  well  be  doubted,  I  think,  w] 
anything  could  make  effectual  a  decree! 
was  passed  against  a  deceased  person, 
this  case  there  is  this  further  difficult) 
Neel  Monee's  representatives  (meanii 
of  them)  cannot  be  said  to  have  ai< 
keeping  the  appellant  in  ignorance. 

The  only  way  of  meeting  the  difficul 
it  seems  to  me,  is  to  direct  the  Suborj 
Judge  to  try  the  appeal  de  novo  after 
from  the  appellant  evidence  as  to  ihej 
of  Neel  Monee,  the  decree-holder,  am* 
the  number  and  names  of  his  represents 
and  after  having  made  these  last  pe 
respondents  in  the  appeal. 

The  result,  so  faras  the  decision  in 
is  concerned,  will  probably  be  the  sai 
before ;  but  the  respondents,  the  heirs ol 
Monee,  will  not  be  debarred  from  prefe 
a  special  appeal  as  they  have  been. 

We  must  reverse  the  order  of  the 
below,  I  think,  but,  undciTlhe  circumstaj 
without    costs,   and  direct  the  Subord| 
Judge  to  hear  the  appeal  over  again. 

Mitter,   J. — I    am    also    of    the 
opinion. 
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The  27th  January  1876. 

Present : 

le  Hon'ble  F.  A.  Glover  and  Romesh 
Chunder  Mitter,  Judges. 

ian-puichaser  under  Rent  Law,  s.  66^ 
Under-tenures. 

Case  No.  2231  of  1874. 

:ial  Appeal  from  a  decision  passed  by 
\e  yudge  of  West  Burdwan,  dated  the 
\h    August   tSy4j   affirming   a   decision 

tJu     Moonsiff    of  Bancoorah,     dated 

16th  September  iSy^, 

I]  Bullabh  iMitter  (Plaintiff),  Appellant, 

versus 

reeram  Sircar  and  another  (Defendants), 

Respondents, 

taboo  Bamachurn  Banerjee  for  Appellant. 

)oo  Nil  Madhub  Sen  for  Respondents. 

righty  which  an  auction-purchaser  has,  under  the 

Law,  s  66,  to  do  away  with  under-tenures,  cannot 

executed  without  a  suit  first  having  been  instituted, 

mere  fact  of  purchase  being  insufficient  to  set  aside 

imbrances. 


Glover,  J . — This  was  a  suit  to  set  aside 
r«aminary  order  given    under  section  246 
the    Code    of     Civil    Procedure.     The 
iotiffs   allegation  was  that  one  Kariick 
^dhry,  against  whom  he  got  a  decree, 
Bsessed  certain  mokurruree  rights  in  the 
\t  in  question,  and  he  wished  to  have 
^  rights  sold  in  execution. 
The  defendant  contended  that,  whatever 
irtick's  rights  might  have  been,  supposing 
had  any,  they  were  extinguished  by  the 
fendam's  purchase  of- the  under-tenure  of 
original  tenant  in  the  zemindaree,  viz,, 
Ittrce  Sankur  Mookerjee.     By   that   pur- 
chase he  acquired  the  tenure  free  of  all 


incumbrances,  was  entitled  to  and  had  in 
fact  ejected  Kartick  whose  rights  and  inter- 
est the  plaintiff  wished  to  have  sold. 

The  Lower  Appellate  Court  has  decided 
the  question  upon  the  rights  which  an  auction- 
purchaser  has  under  section  66  of  the  Rent 
Law  to  do  away  with  the  under-tenures,  and 
has  found  moreover  that  the  defendant  Kar- 
tick was  not  a  mokurrureedar  as  stated  in  the 
plaint,  but  that  he  held  a  sort  of  right  which, 
by  the  custom  of  the  district,  was  transfer- 
able. The  right  was  called  jumai  right. 
And  the  Judge  thought  that  such  a  right 
was  by  the  Rent  Law  liable  to  be  done  away 
with  at  the  option  of  an  auction-purchaser. 
This  was  the^only  point  decided  in  the  case. 

We  do  not  think  that  the  Judge's  order  is 
correct .  even  so  far  as  it  goes,  because 
granting  that  Huree  Sunkur  Mookerjee  was 
the  original  under-tenant  in  the  zemindaree, 
and  that  a  purchaser  at  an  auction-sale  of  his 
rights  would  be  entitled  to  set  aside  any 
incumbrance  made  by  Huree  Sunkur  Mook- 
erjee without  the  written  consent  of  his 
landlord,  still,  as  has  been  held  by  frequent 
decisions  of  this  Court,  such  a  right  could 
not  have  been  executed  without  a  suit  first 
having  been  instituted.  Such  tenures  as 
those  made  by  Huree  Sunkur  Mookerjee 
would  be  void^tble,  but  not  necessarily  void. 
The  mere  fact  of  the  purchase  would  not  be 
sufficient  to  set  aside  the  incumbrances ;  the 
purchaser  would  have  10  bring  a  suit  for  the 
purpose. 

But,  before  it  becomes  necessary  to  decide 
this  question,  we  must  first  see  whether 
Kariick,  the  defendant  No.  2,  and  the  judg- 
ment-debtor of  the  pUiniiff,  was  in  possession 
at  the  time  of  the  attachment  of  the  land 
which  the  plaintiff  wished  to  have  sold.  If 
he  was  in  possession  at  thai  time,  then  clearly 
there  was  something  which  the  judgment- 
creditor  who  had  a  decree  against  Kartick 
would  have  a  right  to  put  up  to  sale  In 
execution.  This  seems  to  us  to  be  the 
point  to  which  the  Judge's  attention  should 
have  been  primarily  directed.  If  Kariick 
was  not  in  possession,  then  there  was  nothing 
to  be  sold.  But,  if  he  was,  then  there  was 
something  which  the  decree  holder  could  sell 
in  execution  of  his  decree,  leaving  the  defend- 
ant No.  I  to  take  such  steps  as  he  might 
think  proper  to  get  rid  of  the  under-tenure 
which  Huree  Sunkur  Mookerjee  is  said  to 
have  made. 

The  case  is  remanded  to  the  Judge  to 
come  to  a  decision  on  that  point.  Costs 
will  follow  the  result. 
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The  28th  January  1876. 

Present : 

The  Hon'ble  F.  A.  Glover  and  Romesh 
Chunder  Milter,  fudges. 

Execution-sale— Ancestral  Property— -Limita- 
tion. 

Case  No.  2378  of  1874. 

S fecial  Appeal  from  a  decision  passed  by  the 
Subordinate  Judge  of  Beerbhoom^  dated 
the  1 8th  yuly  18^4^  reversing  a  decision 
of  the  Moonstfi  of  Bolepore^  dated  the  aist 
March  iSy^, 

Krishto  Mohun  Shaha  (Plaintiff),  Appellant, 


versus 

BacharamMookerjee  (one  of  the  Defendants), 

Respondent. 

Baboo  Luckhee  Churn  Bose 
for  Appellant. 

Baboo  Amarendro  Nath  Chatter jee 
for  Respondent. 

Where  property  was  sold  In  1867  as  ancestral  pro- 
perty in  execution  of  a  decree  in  respect  oi  a  debt  due, 
the  jud^nient>debtor*s  son  cannot  now  sue  to  set  aside 
the  sale  on  the  ground  that  the  property  was  his  self- 
acquired  property,  and  not  liable  for  the  debts  of  his 
father. 

Glover,  J, — There  is  no  ground  for  this 
special  appeal.  The  deed  on  which  the 
plainiif!  brings  the  suit  not  having  been 
registered  does  not  operate  as  a  mortgage- 
lien  upon  the  property.  His  decree  there- 
fore was  a  simple  money-decree,  and  before 
that  decree  was  passed,  the  property  against 
which  the  plaintiff  wishes  his  decree  to  oper- 
ate had  been  sold  in  execution  of  a  decree 
against  Jogeshur  in  respect  of  a  debt  due 
by  Jogeshur's  father,  and  was  purchased 
by  the  defendant  for  valuable  consideration. 
It  is  said  that  it  has  now  been  found  that 
the  properly  was  the  self-acquired  properly  of 
Jogeshur.  However  that  may  be,  it  is  clear 
that  in  1867  this  property  was  declared 
liable  for  the  debts  of  Jogeshur's  father,  and 
Jogeshur  allowed  the  sale  of  the  property 
to  proceed  without  making  any  objection  to 
the  legality  or  propriety  of  that  order. 

It  is  clear  that  Jogeshur  could  not  now 


bring  a  suit  to  set  aside  the  sale 
ground  that  the  property  was  his  self- 
ed  property,  and  not  liable  for  the  d 
his   father.     A  fortiori,  the  decrec- 
who  has  got  a  money-decree  against  Jo, 
eii^ht  years  subsequent  to  the  date  of 
other   decree  on    which   the    property 
sold,  could  not  do  so. 

The  appeal  is  dismissed  with  costs. 


The  28th  Januar)'  1876. 

Present  : 

The  Hon'ble  F.  A.  Glover  and  Romei 
Chunder  Mitter,  Judges. 

Appeal—Obfections— Issues. 

Case  No.  2053  of  1874. 

Special  Appeal  from   a  decision  passed 
the    Judge    of   Bhaugulpore,    dated 
22nd  May  i8*j4^  modifying  a  decisitm 
the  First  Moonsiff  of  Monghyr^  dated 
i6th  February  1874, 

Toree  Mahtoon  and  others  (Plaintiffs), 

Appellants, 

versus 

Baboo  Ram  Sahoy  Singh  and  others 
(Defendants),  Respondents. 

Mr.  M.  Z.  Sandel  and  Moonshee  Makoi 
FusufioT  Appellants. 

Mr.  C,  Gregory  for  Respondents. 


A  suit  for  enhancement  of  rent  was  defended  on 
(grounds,  the  first  of  which  was  overruled,  but  Uie 
succeeded,  and  the  suit  was  dismissed.     Plaintiff 
pealed,  and  the  second  ground  havin^r  been  overri 
in  appeal,  the  respondent  (defendant)  again  pot 
ward  the  objection  which  had  been  overruled  by 
first  Court : 

Held  that,  under  the  circumstances,  it  was  not 
late  for  him  to  take  that  objection. 


Mitter,  y,— We  think  that  the  special 
appellant  is  entitled  to  have  this  case  re- 
manded  upon  the  ground  that  the  Lower 
Appellate  Court  has  not  tried  the  qaestion 
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whether  the  tenure  of  the  defendant  is  liable 
;lo  eohancement  or  not.     As  regards   this 
liquesiion  the  case  stands  thus  \-^ 
I    The  defendant  defended  this  suit  upon 
Iwo  grounds: — 

First,  that  the  tenure  being  a  mokur- 
foree  tenure  and  the  rent  not  having  varied 
fer  twenty  years,  the  tenure  was  protected 
from  enhanc^;nent ; 

Andy  secondly,  that  the  rent  claimed  was 
not  fair  and  equitable. 

The  Moonsiff  who  tried  the  case  first, 
upon  the  first  of  these  two  questions,  came 
to  the  conclusion  that  the  defendant's  tenure 
was  liable  to  enhancement.  Bat,  upon  the 
other  question,  he  decided  the  case  in  favour 
of  the  defendant,  and  dismissed  the  suit. 

There  was  an  appeal  preferred  by  the 
plaintiff,  and  upon  that  appeal  the  Judge 
thought  that,  upon  the  question  of  rent,  the 
evidence  before  him  was  not  sufficient  to 
enable  bim  to  come  to  a  saiisractory  conclu- 
mon.  He  therefore  remanded  the  case  to 
the  Moonsiff  for  further  investigation. 

The  Moonsiff,  upon  remand,  decided  this 
question  in  favour  of  the  plaintiff,  and  award- 
ed him  a  decree. 

Upon  the  case  again  coming  up  before  the 
Appellate  Court,  the  District  Judge,  with 
reference  to  the  objection  of  the  defendant 
as  to  the  liability  of  his  tenure  to  enhance- 
ment, says  that  it  was  too  late  for  the  de- 
fendant to  take  this  objection  before  him, 
and  upon  that  ground  he  refused  to  enter 
into  it. 

We  think  that  he  is  not  right  in  declining 
to  enter  into  the  question.     The  suit  of  the 
plaintiff  stood  dismissed  by  the  original  judg- 
ment of  tne   Moonsiff ;  and  so  long  as  the 
judgment  of  dismissal  was  m  favour  of  the 
defendant,  he  might  not  have  considered  it 
necessary  to  raise  the  other  question,  namely, 
whether  his  tenure  was  liable  to  enhancement 
or  not.    But  so  soon  as  the  judgment  passed 
in  his  favour  upon  the  question  of  rent  was 
found  not  sustainable,  he  at  once  put  forward 
this  objection  before  the  Appellate  Court. 
We  think,  under  the  circumstances  stated 
Above,  it  was  not  too  late  for  him  to  take 
that  objection.       We   therefore   think   that 
there  has  been  a  defect  in  the  investigation 
of  the  case,  inasmuch  as  the  Judge  has  not 
given  his  opinion  upon  this  question  which 
the  special  appellant  was  entitled  to  raise 
before  him.     We  therefore  remand  this  case 
to  the  Lower  Appellate  Court  for  an  adjudi- 
cation upon  this  question. 
Costs  will  abide  the  result. 
Gl<W€r,  J, — I  concur. 


The  29th  January  1876. 

Present : 

The  Hon'ble  A.  G.  Macpherson  and  G.  G. 

Morris,  Judges, 

Execution  of  Decree — Priority  of  Decree  carry- 
ing Lien— Double  Sale— Special  Decision  not 
having  General  Force. 

Case  No.  117  of  1875. 

Special  Appeal  from  a  decision  passed  by 
the  Second  Subordinate  Judge  of  Tip- 
peraht  dated  the  joth  September  iSj^^ 
reversing  a  decision  of  the  Additional 
Moonsiff  of  Amirgaon^  dated  the  6th 
August  i8j J, 

Mahomed  Danish  (Plaintiff),  Appellant, 


versus 

Mahomed  Kaem  and  another  (Defendants), 

Respondents. 

Baboo  Oomesh  Chunder  Banerjee  for 
Appellant. 

Baboo  Sretnath  Banerjee  for  Respondents. 

A  talook  belonging:  to  J  was  first  purchased  l»y  R  K 
at  a  sale  in  execution  of  a  money-decree,  and  again 
purchased  by  C  M  in  execution  of  a  decree  which  gave 
the  benefit  of  a  mortgage.  As  purchaser  of  a  share  of 
C  M*s  rights,  M  D  brought  a  suit  for  rent  against  M  K, 
who  pleaded  that  he  had  paid  the  rent  to  R  K,  who 
intervened,  asserting  his  title  as  purchaser,  and  alleging 
actual  possession.  The  Judge  decided  on  9th  August, 
1S72,  that  the  decree  under  which  C  M  purchased  gave 
him  priority  over  K  K.  In  special  appeal,  the  defend- 
ants rejoined  that  this  decision  had  been  practicably  set 
aside  by  the  High  Court  having  decided  that  the  decree 
under  which  C  M  purchased  was  simply  a  money-decree 
carrying  with  it  no  lien. 

As  this  decision  of  the  High  Court  was  made  in 
another  suit  between  different  parties  which  related  to 
other  lands  sold  under  the  decree  under  which  C  M 
purchased,  it  was  held  that  it  could  not  affect  the 
plaintiff's  position,  and  that  the  decree  of  the  9th  August 
1872  remained  in  full  force,  and  must  be  executed. 

Macpherson.  J, — In  this  suit  it  appears 
that  Jugodeswari  owned  a  certain  talook 
known  as  No.  42-1,  and   some  other  talooks 

also. 

In  1275,  that  talook  No.  42-1  was  purchased 
by  the  respondent,  Ram  Kumar,  at  a  sale  held 
in  execution  of  a  decree  against  Jugodes- 
wari. Subsequently,  at  a  sale.held  in  execu- 
tion of  another  decree  against  Jugodeswari, 
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talook  42-1   was  again  sold,  and  was  pur- 
chased by  one  Chowdhry  Manji. 

The  plaintif!  sued  the  respondent  Maho- 
med Kaem  tor  rent  of  some  of  the  lands  of 
talook  42-1,  alleging  that  he  (tne  plaintitTj 
had  purchased  a  tour-anna  snare  of  Cnow- 
dhry  Manji's  rights  in  these  lands.  Tnc 
defendant  pleaded  tnat  ne  had  paid  the  rent 
to  Ram  Kumar,  who  was  entitled  under  nis 
purchase  in  1275  to  receive  it;  and  Ram 
Kumar  intervened  in  ttie  suit,  asserting  his 
title  as  purchaser,  and  alleging  himself  to  be 
in  actual  possession  under  that  tide. 

Tne  plaintiff's  case  is,  tnat  his  title  is  better 
than  Ram  Kumar's,  because  Chowdhry  Manji 
purchased  under  a  decree  which  gave  him 
the  benefit  ol  a  mortgage  ot  these  lands, 
and  which  entitles  him  to  priority,  although 
the  sale  at  which  he  purchased  is '  later 
in  date  than  that  at  which  Ram  Kumar 
purchased.  The  plaintiff,  moreover,  says  that 
the  question  has  been  already  conclusively 
decided  as  between  himselt  and  Ram  Kumar 
in  another  suit.  That  suit  related  to  other 
lands  forming  part  oualook  42-1  ;  Chowdhry 
Manji  and  Ram  Kumar  were  parties;  and 
the  Judge,  on  the  9ih  of  August  1872, 
decided  that  the  decree  under  wnich  Chow- 
dhry Manji  purchased"  gave  the  purchaser 
the  benefit  of  a  prior  mortgage,  and,  there- 
fore, gave  him  priority  over  Ram  Kumar, 
who  purchased  under  a  common  money- 
decree. 

But  to  this  the  respondents  rejoin  that, 
although  the  decree  of  the  9ih  of  August 
1872  has  never  been  formally  reversed,  it 
has  been  so  practically  by  a  decision  of  the 
High  Court  to  the  effect  ihat  the  decree, 
under  which  Chowdhry  Manji  purchased, 
was  nothing  more  than  a  simple  decree  for 
money,  and  carrie  1  no  lien  of  any  sort  with 
it.  The  High  Court  so  decided  in  another 
suit  between  different  parties,  which  related 
to  other  lauds  sold  undtir  the  decree  under 
which  Chowdhry  Manji  purchased.  This 
was  on  the  i8ih  of  February  1873;  and 
the  High  Court  did  then,  no  doubt,  decide,  I 
as  between  the  parties  before  it,  that  ihe 
decree  in  question  did  not  give  purchasers 
under  it  the  benefit  of  the  prior  mortgage. 

Both  the  lower  Courts  were  at  first  of 
opinion  that  the  District  Judge's  decision 
of  August  9th,  1672,  being  between  the  same 
parties,  concluded  the  question ;  and  they 
decreed  accordingly  in  favour  of  the  plaintiff. 
But  the  Subordinate  Judge  subsequently 
changed  his  mind,  and,  having  granted  a 
review  of  his  judgment,  held  that  the  Dis- 
trict Judge's   decision   was   not   conclusive. 


as   the    later    decision    of    the   Hi^h 
showed  it  was  wrong. 

But  the  parties  to  the  present  suic 
parties  to  the  case  which  came  in  appeal 
the  High  Court.    That  being  so,  the  pli 
position  cannot,  in  our  opinion,  be  aff< 
the   decision  of   the  High   CourL 
or   wrongly,   the    District   Judge's    di 
and   deciee    or    the    91  h   of    Augast 
remain  unreversed  and  in  full  force; 
cannot  refuse  to  give  effect  to  ihem. 

The  District  Judge,  in  his  jadgmt 
the  9th  August  1872,  relies  on  a  prei 
decision  of  his  own  in  another  case ; 
states  that  the  date  of  that  decision 
19th    of   August    1871.      The   respond 
pleaaer  asserts  that  the  decision  thus  reft 
to   IS  the  very  one   which   was  brongfas 
here  in   appeal,   and    was  declared    bj 
Hign  Court  to  be  wrong  on  the  i8ih  Fel 
ary    i^7y     But    there   is    nothing  to 
that  this  is  so.    A  reference  to  the  record, 
remaining  here,  of  that  appeal,  which 
decided  on  the  18th  February  1873,  si 
that  the  decree  appealed  against  was 
the  1 4th  of  August  1871.     So  that,  as  the 
stands  before  us,  it  is  impossible  to  saj 
the   District   Judge's    original    decisioB 
August  19th,  1871  (to  which  he  refers  io 
later  judgment  of  August   9th,  1^72), 
ever  in  fact  reversed. 

But,  even  if  it  were  proved  to  have 
subsequently    reversed,    it   seems    to    us 
would  not  benefit  the  respondents.     For 
original  decree  of  the  9th  August  1872 
remaining   in   force,  we  are  bound  to 
effect  to  it,  and  to  say  that  it  concludes 
question  as  between  these  parties. 

It  may  or  may  not  be  that  the  decision 
August   1872   ought  to  have  been  rev< 
when  the  ruling  of  the  High  Court  in 
other  case  became  known.     But  with  that 
h'lve  nothing  to  do.     So  long  as  the  d^ 
of  August  9th,    1872,  iemains  in  force, 
are  bound  to  give  effect  to  it  in  the 
way  as  to  any  other  decree. 

Taking  this  view  of  the  case,  we  thti 
that  the  Subordinate  Judge   was  wrong 
reviewing  and  reversing  his  decision  of 
9th  of  March  1874. 

The  question  remains  as  to.  what  deci 
we  ought  to  make  now.     The  original  ai 
only  defendant  was  Mahomed  Kaem,  who 
sued  for  rent  as  being  the  tenant  in  acti 
possession.     Ram  Kumar  chose  to  intervene! 
and  in  his  written  statement  declares  he 
received  all  the  rent,  and  is  alone  entitle 
to  it.     The  Lower  Appellate  Court  finds  ast' 
fact  that  Ram  Kumar  has  received  from  th» 
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1  the  rent  claimed  in  this  suit.     Ram 

r  having  of  bis  own  free  will  become  a 

dant,  and  being  found  by  the  Subordi- 

Judge   to  have   received    *'  the  entire 

f  the  period  in  suit/'  it  seems  to  us 

e  now  is  liable,  as  well  as  the  other 

dant  (the  actual  tenant),  to  make  it  good 

plainti£F. 

revet3e  the  Subordinate  Judge's 
e  and  give  judgment  in  favour  of  the 
Itiff  for  the  amount  claimed  in  the  plaint 
St  Ram  Kumar  and  the  original  defend- 
aod  the  appellant  (plaintiff)  is  also 
to  have  from  them  his  costs  in  all 
ourts. 


ed 


The  2nd  February  1876. 

Present: 

iHon'ble  A.  G.  Macpherson  and  G.  G. 
Morris,  Judges. 

ie-profit9— Splitting  a  Cause  of  Action. 

Case  No.  1628  of  1874. 

\al  Appeal  from  a  decision  passed  by  the 
Ictating  Judge  ofSylhet,  dated  the  2^1  h 
iril  i8j4f  affirming  a  decision  of  the  Sub- 
lincUe  Judge  of  that  District^  dated  the 
August  iSyj, 

Ruttun  Audo  and  others  (Defendants), 
Appellants, 

versus 

Chunder  Pal  and  another  (Plaintiffs), 
Respondents, 

Ghose  and  Baboos  Nullit  Chunder  Sen 
Bharut  Chunder  Dutt  for  Appellants. 

\boos  Hem  Chunder  Banerjee  and  Joy 
Gobind  Shome  for  Respondents. 

sait  for  possession,  in  which  mesne-proBts  are 

ly  prayed  for,  the  plaintiff  is  bound  to  put  for- 

jhis  whole  claim  for  such  proHts,  and  is  not  entitled 

'  ;rve  a  portion  to  be  maae  the  subject  of  another 

cpherson,  J, — This  suit  is  barred 
\x  section  7  of  the  Civil  Procedure 
\j  being  in  respect  of  a  claim  arising  out 
le  same  cause  of  action  as  that  which 
[the  sabject  of  a  former  suit,  so  far  as 
[atter  was  a  suit  for  mesne-profits. 

the  former  suit,  the  plaintiffs  sued  for 
[ession  and  also  for  mesne-profits  from  the 

of  commencing  that  suit  until  they 
[Id  actually  get  possession.  And  they 
|Qed  a  decree  accordingly^ 

Vol.  XXV. 


Now  they  sue  for  mesne-  profits  for  the  time 
prior  to  the  institution  of  that  suit.  The 
appellants  contend  that  this  salt  ought  to 
be  dismissed  under  section  7  because  the 
present  claim  is,  in  fact,  a  part  of  the 
claim  for  mesne-profits,  a  portion  of  which 
claim  was  asserted  by  the  plaintiffs  and  was 
dealt  with  in  the  former  suit. 

We  think  that  this  is  so.  There  is  no 
doubt  that,  under  section  10,  a  claim  for  the 
recovery  of  land,  and  a  claim  for  the  mesne- 
profits  of  the  land,  are  distinct  causes  of 
action.  And  it  is  true  that  section  196 
authorizes  the  Court  in  a  suit  for  land  to 
give  a  decree  not  only  for  possession,  but  for 
mesne-profits  from  the  date  of  suit,  even 
though  mesne-profits  are  not  specially  prayed 
for  in  this  suit. 

But  in  the  instance  before  us,  the  plaintiffs 
distinctly  made  mesne-profits  one  of  the  sub- 
jects of  the  former  suit,  and  expressly  prayed 
in  their  plaint  that  mesne-profits  might  be 
given  to  them  for  a  period  which  they  indi- 
cated. Having  done  that,  they  ought  to 
have  put  forward  then  their  whole  claim  for 
mesne-profits,  and  were  not  entitled  to  re- 
serve the  portion  now  sued  for  and  to  make 
that  portion  the  subject  of  another  suit.  A 
decision  reported  in 'Weekly  Reporter  1864, 
page  298,  is  quoted  as  -an  authority  in 
favour  of  the  plaintiffs.  But  that  case  is  not 
in  point;  because  there  (as  is  expressly 
stated  in  the  judgment)  the  Court  awarded 
the  wassilat  though  the  plaintiff  did  not 
ask  for  it.  The  plaintiffs  now  before  us  did, 
in  their  former  suit,  expressly  sue  for  mesne- 
profits,  which  makes  the  two  cases  very 
different. 

We  set  aside  the  decree  of  the  Lower 
Appellate  Court  and  dismiss  the  plaintiffs' 
suit  as  against  all  the  appellants  before  us. 

We  may  add  that  we  have  very  little 
doubt  that  the  whole  of  this  litigation  has 
been  wrongly  framed,  and  that  if  these  suits 
had  been  properly  conducted  in  the  Court  of 
first  instance,  the  plaintiffs  never  could  have 
succeeded  either  in  the  former  or  in  the 
present  suit.  The  circumstances  must  be 
indeed  very  special  and  peculiar  and  the  evi- 
dence very  distinct  and  strong  which  would 
warrant  a  decree  for  possession,  or  a  decree  for 
mesne-profits  against  some  130  defendants, 
when,  in  fact,  each  (or  almost  each)  of  these 
defendants  held  a  separate  parcel  of  the 
land  claimed  and  had  no  interest  against  the 
plaintiffs,  save  as  regards  his  own  particular 
plot  of  land. 

The  appellants  are  entitled  to  their  costs 
here  and  in  the  Court  below. 
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The  «nd  February  1876. 

Present : 

The  Hon'ble  Sir  Richard  Garth,  Kt,,  Chief 
Justice,   and   the   Hon'ble   E.  G,  Birch, 

Terminable  Lease— Right  of  Occupancy. 

Case  No.  j6[o  of  1874. 

Special  Appeal  frdm  a  decision  passed  by  the 
Subordinate  Judge  of  Purneah,  dated  the 
xgth  August  i8*j4,  reversing  a  decision  of 
the  Moonsiff  of  Kishengunge,  dated  the 
2glh  May  18^4. 

Shaikh  Ebadutoollah  (Plaintiff),  Appellant, 

versus 

Shaikh  Mahomed  Ali  and  another] 
(Defendants),  Respondents. 

AtooHShee  Mahomed  Yusufifx  Appellant. 

Baboos  Rajendro  Nath  Rose  and  Taruck 
Nath  Paleet  for  Respondents. 

Where  a  lease  contained  a  provision  to  the  effect  that, 
at  the  expiration  of  the  term,  the  landlord  should  be 
at  liberty  to  entei'  into  a  settlement  with  any  one  he 
pleased,  and  so  put  an  end  to  the  lessee's  tenure,  and 
the  landlord,  notwifchstandin£,allowed  the  tenant  to  con^ 
tinue  his  occupation  paying;  rent  as  before,  hbld  that, 
tinder  the  circumstances,  there  was  nothing^  in  the  sti- 
pulation Itself  which  operated  to  Ae^tive  or  destroy  the 
tenant's  rig^ht  of  occupancy. 

Garth,  C/.— Wk  think  that  the  decision 
of  the  Subordinate  Judge  is  perfectly  correct. 
He  has  found,  as  a  fact,  that  the  defendants 
and  their  ancestors  have  been  in  possession 
of  the  disputed  land  as  jotedars  for  upwards 
of  twenty  years,  renewing  from  time  to  time 
the  engagement  under  which  they  held  it ; 
and  they  are,  no  doubt,  entitled  primd  facie 
to  a  right  of  occupancy. 

But  then  the  plaintiff  says,  that,  in  the 
month  of  Kartick  1275,  the  defendant, 
Mahomed  Ali^  took  a  lease  from  him  of  the 
land  for  three  years,  and  that  there  was  an 
express  provision  in  that  lease,  that,  at  the 
expiration  of  the  term,  the  landlord  should 
be  at  liberty  to  enter  into  a  settlement  with 
any  one  he  pleased,  and  so  to  put  an  end  to 
the  defendants'  tenure. 

ThiS)  the  plaintiff  contends,  is  an  express 
stipulation  within  the  meaning  of  section  7 
of  Act  VIII.  (B.  C.)  of  1 869,  which  is  con- 
trary to,  and  destructive  of,  the  defendants' 
right  of  occupancy. 


That  provision  is  nothing  more  thatt 
law  would  imply  in  the  case  of  every 
and  is  one  which  the  landlord  was  at 
to  avail  himself  of  or  not  as  he  pli 
But  the  Judge  has  found  that  in 
instance  he  did  nothing  of  the  kind. 
allowed  the  defendants  to  continue 
occupation,  paying  rent  as  before ;  and 
think  that,  under  those  circumstances, 
was  clearly  nothing  in  the  stipulation 
which  operated  to  negative  of  destroy 
defendant's  right  of  occupancy. 

The  appeal  will,  therefore,  be  dismi] 
with  costs. 


The  3rd  February  1876. 

Present : 

The  Hon'ble  A.  G.  Macpherson  and  G* 

Morris,  Judges. 

Landlord  and  Tenant— Acquiescence. 

Appeal  under  section  /j  of  the 
Patent  from  the  decision  passed  by 
Honble  W.  F,  McDonell,  one  of 
Judgis  of  this  Court,  dated  the 
July  187s*  in  Special  Appeal  No. 
of  18J4, 

Muddun  Mohun  Roy  Chowdhry  (Otie  of 
Defendants),  Appellant, 

versue 

Chunder  Sekhur  Bhtittacharjee  and  an( 
(Plaintiffs),  Respondents. 


•The  29th  July  1875. 

Present : 

The  Hon'ble  VV.  F.  McDonell,  Judge. 

Case  No.  3674  of  1874. 

Special  Appeal  from  a  deciswn  passed  by  the  Al 
tional  jud^e  of  Furreedpore,  dated  the  24ik  ft 
i874yreverung  a  decision  of  the  Moonsiff  of  Bhm 
dated  the  7th  April  1874. 

Modun  Mohun  Roy  Chowdhry  (one  of  the  Defcndastttl 

Appellant, 

versus 

Chunder  Sekhur  Bhuttacharjee  and  another 
(Plaintiffs),  Respondents^ 

Baboos  tCalee  Mohun  Doss  and  Chunder  Madkli 

Ghose  for  Appellant. 

Baboos  Rash  Behary  Ghose  and  Kaskee  Kant  Sein  kc 

Respondents. 

t> 

On  this  case  beings  taken  up,  a  preliminary  objedraa 
was  raised  that,  under  section  102  of  Act  VIII.  (B.  C.}fll 
1 669,  no  appeal  lay ;  but  as  it  appears  that  as  iMtweM 
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Mr.  R,  71  Allan  and  Baboos  Ashooiosh 
Dkur  and  KaUe  Mokun  Doss  for  Appel- 
lant. 

Sah&os  Rash  Beharee  Ghosg,  Rum  la  Kant 
S^n,  and  Kashee  Kant  Sen  for  Respond- 
ents. 

A  tenant  cannot  afterwards  be  held  liable  for  rents 
vbich  he  pays  to  a  third  party  (co-sbarer)  with  the 
•a^aicsceoce  of  his  landlord,  expressed  or  implied ;  and 
where  the  relation  of  landlord  and  tenant  ceases  with 
the  consent  of  the  landlord,  the  landlord  cannot  as^ain 
daim  rent  unless  he  shows  how  or  when  the  relation 
revived. 

Macpherson,  y, — Wk  think  in  this  case 
that  the  jadgment  appealed  against  must  be 
reversed,  and  that  the  decision  of  the 
District  Jadge  must  be  set  aside,  and  the 
case  remanded  to  the  Court  of  first  instance, 
in  order  that  that  which  is  the  real  issue 
in  the  suit  may  be  decided. 

The  Courts  seem  to  us  to  have  rather  lost 
sight  of  the  real  point  they  had  to  determine, 
namely,  whether  the  ryot,  who  was  sued  for 
rent,  was  the  ryot  of  the  plaintiff,  and  liable 
to  pay  him  rent.  The  ryot,  in  his  written 
statement,  distinctly  pleads  that  he  is  not  a 
tenant  of  the  plaintifF,  and  that  is  his  real 
defence,  though  he  unfortunately  for  himself 
goes  on  in  his  written  statement  to  explain 
how  he  ceased  to  be  the  plaintiffs'  tenant,  by 
entering  into  details  as  to  an  arrangement 
of  the  plaintiff  with  one  Anund  Moyee,  under 
which  the  rent  became  payable  and  was,  in 
fact,  thenceforth  paid  to  Anund  Moyee. 

Now,  there  seems  to  be  no  doubt  that,  for 
years  past,  the  rents  have  been  paid  by  the 
ryot-defendant  to  Anund  Moyee  and  not  to 
the  plaintiff :  and  the  real  issue  to  be  tried 


tfa«  plaintiff  and  the  intervenor  a  question  of  right  or 

title  to  land  has  been  determined  by  the  judgment,  this 

objection  cannot  prevail.  In  special  appeal  it  is  observed 

tut  the  grounds  on  which  the  Lower  Appellate  Court 

bas  found  that  the  exchange  has  not  been  made  out,  are 

nof    iflictent  and  correct,  but  the  reasons  which  have 

^    fiven  by  the  Judge  for  arriving  at  this  finding 

cai    It  be  questioned  in  special  appeal.  The  Judge  has 

^    ed  the  appeal  with  costs  and  interest  at  6  per  cent., 

ha     is  clear  that,  in  giving  a  decree  for  the  f ul I  amount, 

^     ^  made  a  mistake,  in  that,  in  the  commencement  of 

^v,     dgment,  he  says :  *'  There  seems  to  be  no  dispute 

" '     :  Oie  whole  rent  is  Rs.  23  as.  1 2  gds.  5  as  stated 

*'     the  defendant,  and  not  Rs.  36  as.  8  gds.  5^,  as 

red  by  the  plaintjff,"  and  this  would  reduce  the 

P«      ffs*  claim   proportionately.     This   error   in   the 

«     e  wilt  be  accordingly  amended,  but  the  appeal 

ID       «  £smissed  with  costs. 


is,  whether,  during  the  time  for  which  the 
rent  which  is  sought  to  be  recovered  in  this 
suit,  the  ryot-defendant  was  the  ryot  of  the 
plaintiff.  The  question  is  not  whether  the 
ryot  can  prove  ihe  terms  of  the  butwarra 
between  Anund  Moyee  and  the  plaintiff,  but 
whether  the  plaintiff  can  prove  that  the  ryot- 
defendant  is  now  his  tenant  and  bound  to 
pay  rent  to  him  (the  plaintiff).  In  order  to 
ascertain  this,  the  Court  must  decide  distinct- 
ly for  how  many  years  the  ryot-defendant 
has,  as  a  matter  of  fact,  paid  the  entire  rent 
of  the  tenure  to  Anund  Moyee.  Another 
issue  will  be,  whether  the  rents  paid  to 
Anund  Moyee  were  paid  to  her  with  the 
consent  or  acquiescence  of  the  plaintiff,  and 
when  did  the  plaintiff  first  object  to  the  rents 
being  paid  to  Anund  Moyee.  If  the  rents 
were,  in  fact,  paid  with  the  plaintiff's  consent 
to  Anund  Moyee  for  many  years,  the  plain- 
tiff must  show  on  what  ground  it  is  that 
he  coniends  that,  at  this  present  time,  the 
relation  of  landlord  and  tenant  subsists 
between  him  and  the  ryot-defendant.  If  the 
relation  of  landlord  and  tenant  ever  ceased 
by  the  consent  of  the  plaintiff  (at  the  time 
that  the  ryots  began  to  pay  rents  to  Anund 
Moyee,  or  otherwise),  how  or  when  did  it 
become  revived. 

it  is  a  mistake  to  suppose  that,  because 
the  ryot  admits  that  he,  or  those  under  whom 
he  claims,  once  upon  a  time  many  years  ago 
paid  rent  to  the  plaintiff,  the  relation  of 
landlord  and  tenant  is  thereby  admitted  to 
exist  now.  The  case  really  turns  much  more 
upon  the  conduct  of  the  parties  during  recent 
years  than  upon  any  question  as  to  the  terms 
of  the  agreement  which  is  said  to  have  been 
entered  into  between  the  plaintiff  and  Anund 
Moyee.  It,  by  no  means,  follows  that,  because 
the  ryot-defendant  cannot  prove  that  agree* 
ment,  he  is,  therefore,  liable  to  the  plaintiff  for 
the  rent  now  sued  for.  He  is  not  liable  for 
the  rent,  if  it  be  true  that  he  has  (as  alleged 
by  him)  paid  the  rent  to  Anund  Moyee  with 
the  plaintiff's  consent.  Whatever  the  posi- 
tion of  Anund  Moyee  and  the  plaintiff  may 
be,  the  ryot-defendant  cannot  be  held  liable 
now  for  any  money  which  he  paid  to  Anund 
Moyee  with  the  acquiescence,  expressed  or 
implied,  of  the  plaintiff. 

The  case  will  have  to  go  back  to  the  first 
Court  for  le-trial,  the  parties  being  at  liberty 
to  adduce  fresh  evidence. 
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The  8th  February  1876. 

Present : 

The  Hon'ble  A.  G.  Macpherson  and  G.  G. 

Morris,  Judges. 


Joint    Hindoo    Family— Ancestral    Property — 

Partition. 


Case  No.  635  of  1874. 

Special  Appeal  from  a  decision  passed  by 
the  First  Subordinate  Judge  of  Bhaugul- 
pore,  dated  the  2gth  December  /<^7J, 
affirming  a  decision  of  the  Moonsiff  of 
Begusurai,  dated  the  sgth  April  i8j2. 

Shaikh  Sherajooddeen  Ahmed  and  others 
(Defendants),  Appellants^ 


versus 

Horel  Singh  (Plaintiff),  Respondent. 

Mr.  R.  E.  Twidale  and  Moonshee  Mahomed 
Fusuf  for  Appellants. 

Baboo  Kali  Kissen  Sen  for  Respondent. 


The  fact  that  one  member  of  a  joint  family  is  separate 
in  residence  and  mess,  in  no  way  affects  his  position  as 
to  his  ancestral  property  until  a  separation  in  estate 
has  taken  place. 


Macpherson^  J, — The  plaintiff  in  his  plaint 
states  that  he  is  separate  from  his  father  and 
brother  in  residence,  food,  and  business.  He 
also  states  in  his  plaint  that  he  is  entitled  to 
recover  possession  of  his  share  by  partition. 
As  he  finds  it  necessary  to  sue  for  a  partition, 
it  is  clear  that  no  partition  or  separation  in 
estate  has  yet  taken  place.  And.  in  fact,  it  is 
not  disputed  that  the  plaintiff  is  joint  in 
estate  with  his  father  and  the  other  members 
of  his  family,  although  it  may  be  true  that 
he  does  not  reside  with  them  or  eat  with 
them,  and  that  he  transacts  certain  business 
separately. 

If  he  is  joint  as  regards  the  ancestral  estate, 
then  this  case  falls  within  the  principle  of  the 


decision  of  the  Privy  Council  in  the 
Girdharee    Lall    versus    Kantoo 
Weekly  Reporter  56).      The  fact 
member  of  the  family  is  separate  in  resii 
and  mess,  in  no  way  affects  his  posit ioD 
the  ancestral  property,  until  a  separati 
estate  has  taken  place. 

It  is  clear  that  the  present  case  mi 
governed  by  the  decision  of  tbe» Privy 
cil  just  referred  to.     The  original  debt 
shown  to  have  been  incurred  for  any  i: 
per  purpose,  and  the  property  which 
subject  of  suit  was  sold  to  save  the 
the  estate. 

The  decree  of  the  lower  Courts  mi 
reversed,  and  the  plaintiff's  suit  dismij 
with  all  costs. 


The  8th  February  1 876. 

Present : 

The  Hon'ble  F.  A.  Glover  and  Romei 
Chunder  Mitter,  Judges. 

Unstamped    Pottah— Evidence— High    d 

Powers. 

Case  No.  231  of  1874. 

Regular    Appeal  from    a    decision 
by  the  Judicial  Commissioner  of  Loi 
dugga^  dated  the  2tst  May  tSy^. 

Dewan  Koonjo  Lai  I  and  others  (Defendant 

AppellantSy 

versus 
The  Court  of  Wards  (Plaintiff),  Responde 

Mr.  R.  T.  Allan  and  Baboo  Luckhee  Cht 
Bose  for  Appellants. 

Baboo  Unnoda  Per  shad  Banerjee  for 
Respondents. 

Where  a  jag^heer  pottah,  tendered  as  evidence  by 
defendant^  was  rejected  as  not  beings  properly  stamp< 

d 


Civil 


TRB   WEEKLY   REPORTER. 


Rulings. 


117 


jaay  formal  order  to  that  effect  or  any  direction 

the  stamp-fee   and   fine,    the    High  Court 

that  it  ought  to  interfere  and  to  order  that 

mt  be  permitted  to  put  in  the  amount  due 

'he^  and  fine. 


rr,  y. — There  is  nothing  on  the 
to  show  that  the  defendant's  vakeel 
>tice  that  this  jagheer  pottah  would 
xted  unless  properly   stamped,   and 

under  Act  X.  of  1862  paid. 

issues  were  fixed  on  the  13th 
fy  1 874  ;  the  evidence  was  taken  on 
and  1 8th  of  May  of  that  year ;  the 
was  rejected  on  the  20th  of  the  I 
There  is  no  formal  order  rejecting 
iny  direction  to  the  defendant  to  pay 
I  stamp-fee  and  fine. 

hardly  probable  that  the  defendant, 
|oing  to  so  much  expense  in  defend- 

suit,  would  have  hesitated  at  paying 
iall  amount  (Rs.  10-8  annas)  due  as 
-fee  and  fine,  had  she  been  duly  in- 

that  such  payment  was  necessary. 

Judicial  Commissioner,   no    doubt, 

in  bis  judgment,  that  permission  to 

I  the  amount  was  given  and  not  taken 

[age  of,  but  there  is  nothing  on  the 

to  show  this,  and  no  formal  order 

lere  recorded. 

is  a  case,  we  think,  in  which  we  ought 
jrcise  the  powers  conferred  upon    us 
and  to  order  that  the  defendant  be 
ted  to  put  in  the  amount  due  as  stamp- 
fine. 

this  will  necessitate  a  further  enquiry 

le  genuineness  of  the   pottah.      The 

il  Commissioner  is  requested  to  take 

|s  part  of    the  case   de  novoj   and  to 

le  the   witnesses   produced    by    the 

|aDt  in  support  of  the  grant   of  the 

to  Golemerich,  giving  at  the  same 

In  opportunity  to  the  plaintiff  to  rebut 

jvidence  if  it  be  thought  expedient  to 

appeal  will  remain  on  the  file  of  this 

and  the  case  will  be  disposed  of  on 

of    the    additional    evidence     now 

Id  to  be  taken.     The  Judicial  Com- 

jner  is  requested  to  return  the  record 

Court  as  soon  as  possible. 


The  9th  February  1876. 

Present : 

The  Hon'ble  A.  G.  Macpherson  and  G.  G. 

Morris,  Judges, 

Indigo  Concerns— Firms — Right  of  Occupancy. 
Case  No.  784  of  i875. 

Special  Appeal  from  a  decision  passed  hy 
the  Second  Subordinate  Judge  of  Raj* 
ihakye,  dated  the  2^th  January  i8y^^ 
affirming  a  decision  of  the  MoonsiJ^  of 
Pubnay  dated  the  j^th  September  18^4, 

H.  H.  Cannan,  Liquidator,  Agra  and  Master- 
man's  Bank  (Defendant),  Appellant^ 

versus 

Kylash  Chunder  Roy  Chowdhry  (Plaintiff), 

Respondent, 

Baboo  Mohinee  Mohun  Roy  for  Appellant. 

Baboo  Bhoobun  Mohun  Doss 
for  Respondent. 

An  **  Indigo  Concern  "  or  **  Firm  '*  has  no  corporate 
or  legal  existence  so  far  as  the  question  of  a  right  of 
occupancy  is  concerned,  which  can  only  be  recognized 
in  particular  individuals. 

Macpherson^  J. — As  regards  the  first 
ground  of  appeal,  we  think  that  there  is 
nothing  in  it.  It  may  be,  or  it  may  not  be, 
that  Mackilligan  had  acquired  a  right  of 
occupancy  in  this  land.  But  it  is  clear  that 
the  Agra  Pank,  which  has  been  in  posses- 
sion only  some  six  or  seven  years,  cannot, 
merely  as  transferee  of  Mackilligan's  interest, 
and  relying  on  his  previous  possession,  have 
any  right  of  occupancy,  unless  the  Bank's 
landlord  has  admitted  that  it  has  such  aright. 

We  are  asked  to  declare  that  the  Agra 
Bank  has  a  right  of  occupancy  as  standing 
in  the  place  of  a  certain  Indigo  Concern, 
which  held  this  land  for  more  than  twelve 
years.  But  an  "Indigo  Concern"  or  "Firm" 
has  no  corporate  or  legal  existence  which  we 
can  recognize  in  a  suit  like  this.  So  far  as 
the  question  of  a  right  of  occupancy  is 
concerned,  all  that  we  can  look  at  is  occu- 
pancy by  particular  individuals ;  and  as  far 
as  such  occupation  of  this  land  goes,  the  pre- 
sent appeal  fails. 
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As  regards  the  orher  two  points^  no  doubt, 
the  questions  referred  to  have  not  been 
decided  by  the  Lower  Appellate  Court. 
Nevertheless,  the  appellant  is  not  entitled  to 
have  the  case  remanded  :  for  he  has  not 
given  such  evidence  as  it  was  absolutely 
necessary  for  him  to  place  before  the  Court  in 
order  to  prove  that  the  Bank  has  a  lien  on 
the  land  in  respect  of  Rajkisto's  alleged 
mortgage  and  the  payment  of  revenue,  said 
to  have  been  made  to  save  the  land.  The 
appellant  has  not  proved  this  part  of  his 
case  properly.  No  Court  could  decide  the 
question  as  to  the  lien  for  Rs.  200  with- 
out the  original  bond  being  put  in,  on  which 
the  annual  payments  of  Rs.  50  were  to  be 
endorsed. 

The  appeal  is  dismissed  with  costs. 


The  9th  February  1876. 

Present : 

The  Hon'ble  A.  G.  Macpherson  and  G.  G. 

Morris,  yudges. 

Dissolution  of  a  Pirm^Death  of  Proprietors— 

Suit  by  Agent 

Case  No.  1326  of  1875. 

Special  Appeal  from  a  decision  passed  bv 
the  Subordinate  Judge  of  Rajshahye, 
dated  the  20th  February  iSj^f  reversing 
a  decision  of  the  Sudder  Moonsiff  of 
that  District,  dated  the  22nd  July  1874. 

« 

Gossain  Gunga  Dutt  Bharutee  (Defendant), 

Appellant, 

versus 

Dabee  Dass  Baboo  (Plaintiff),  Respondent, 

Baboos  Issur  Chunder  Chuckerbutty,  Rash 
Beharee  Ghose  and  Kishoree  Mohun  Roy 
for  Appellant. 

Baboos  Sreenath  Dass  and  Mohinee  Mohun 
Roy  for  Respondent. 

A  firm  becomes  dissolved  when  the  origrinal  proprie- 
tors  die,  and  if  somebody  comes  in  their  place  and 
carries  on  the  business  of  the  firm,  the  business,  whe- 
ther  carried  on  under  the  old  name  or  not,  is  not  that 
of  the  old  iirm,  but  of  an  entirely  new  firm  : 


A  suit  brought  on  beh&lf  of  wwAk  oew  fi 
brougrht  in  the  names  of  the  persons  who  are 
carrying  on  its  business. 


Macpherson,  J. — In  this  case  tJie 
iff,  Dabee  Dass  Baboo,  sues  as  ' 
of   the   estate    of   the  late  Kandaree 
Duli  Chand." 

The  first  point  raised   by  the  defi 
in  his  written  statement  wasy  that 
being  avowedly  brought  by  an  agent, 
not  lie  in  the  absence  of   the    prii 
''  As  Kandaree  Mull  Duli  Chand  died 
'*  ago,  and  Dabee  Dass  Baboo  is  a 
"  this  suit  cannot  proceed  in  the  abs 
'*  the  principal  plaintiffs/' 

The  same  objection  was  pressed 
hearing  before  the  Moonsiff.      But 
overruled.    The  Moonsiff  says  in  his 
ment:    "The   defendant    objects   ita 
"  plaintiff,  Dabee  Dass  Baboo,  has  adi 
"  in  this  case  that  both  the  propri< 
*'  the  firm,  Dull  Chand  and  Kandaree 
"  are  dead,  and,  consequently,  Dabee 
"  cannot  now  be  their  manager. 
"  of  Duli  Chand  Kandaree  Mull  is  a 
*'  one,  and  the  firm  is  very  rich.   *  • 
'*  cannot  be  dissolved  if  the  original  pi 
"  tors  are  dead  ;  for  somebody  comes 
**  place  and  carries  on  the  businew 
•'  firm,  and  in  many  cases  the  new  pn 
'*  keeps  the  former  name  of  the  firm. 
*•  The  death  of  Duli  Chand  and  Ki 
''  Mull  is  perfectly  immaterial  in  this 
''  as   it  is  publicly  known  in  the  whole 
"  of   Rampore   Beauleih,  that  the 
''  plaintiff    is  the   manager  of   the 
"  Duli  Chand  Kandaree  Mull,  &€/' 

The  question  being  again  raised  in 
before  the  Subordinate  Judge,  he 
the  Moonsiff's  decision.     He  says:  * 
*'  reading   the   lop   of   the  plaint,  I 
"  clearly  that   the  plaintiffs    actually 
"are  Kandaree  Mull  and  Duli  Chand ;i 
"  Dabee  Dass  Baboo  is  only  a  gom; 
"  the   firm    and    estate    of    Kandaree 

Duli  Chand,  which  firm  still  goes 

that  name,  though  the  individuals  in 
"  name  the  firm  was  first  opened  hav6 
"  since  been  dead.     The  suit  is  on 
"of    Kandaree    Mull    Duli    Chand, 
"  agent  is  Dabee  Dass   Baboo,    havinj 
"beneficial  intereit   in  the    subject-mi 
"of  suit.     The  suit  is  not  brought  in  1 
"  agent's  own  name  but  in  the  name  of 
"principal,  so  I  think  there  could  be 
"  reasonable  ground  for  the  first  content* 

Nothing  can  be  more  inaccurate  or  wj 
than  the  views  expressed  by  the  Judges? 
both  the  lower  Courts.     There  can  be 
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whatever  that  a  firm  is  dissolved  "  if 
original   proprietors   are  dead ;"  and 
if  (to  use  the  language  of  the  Moon- 
"^  somebody  comes  in  their  place  and 
ies  on  the   business    of  the  firm/'  the 
joesSy  whether  carried  on  under  the  old 
e  or  not,  is  not  the  business  of  the  old 
^  but  of  an  entirely  new  firm.     The  death 
Dull  Chand  and  Kandaree  Mull  is  not 
ectly  immaterial   in  this    case   (as   the 
insiff  says  it  is),  for  this  simple  reason, 
for  no  other,  that,  if  the  defendant  incur- 
liability  to  Dull  Chand  and   Kandaree 
loll,  he  may  be  bound  to  satisfy  them  or 
kir  legal   representatives,    but    he  is   not 
iQund  to  satisfy  any  one  else,  and  therefore 
fmxkHi  be  successfully  sued  by  any  one  Who 
fluDOC  prove   himself  to  be  the   legal  re- 
iemative  of  DuU  Chand  and  Kandaree 
IL     As     to    the    Subordltiate    Judge*s 
k  that  the  suit  \t  not  brought  in  the 
iit*8  own  name,  but  in  the  name  of  the 
iCipal,  it  is  hard  to  see  how  this  improves 
position,  when  the  Subordinate  Judge 
If  finds  that  the  principals  in  whose 
t  the  suit  is  instituted  were  dead  long 
c  the  plaint  was  filed.     Dead  men  can- 
institute  suits,  nor  can  they  have  agents 
the  purpose  of  instituting  suits  for  them. 
On  the  facts  as  stated  in  the  plaint  and  as 
^  aad  by  the  Subordinate  Judge,  it  is  clear 
Pbat  the  suit  is  not  properly  framed,   and  | 
Iftast,  therefore,    be   dismissed.    If   Dabee 
|DBfi$  Baboo    wishes    to    assert    any   right 
lll^nst  the   defendants,  he  must  consider  in 
libofflthe  right  which  he  desires  to  assert 
jiftow  vested.     If  he  finds  it  is  vested  in 
Ibe  persons  who  are  at  present  carrying  on 
MSioess  under  the  style  or  firm  of  Kandaree 
Pfttli  Dull  Chand,  whose  agent  he  is,  then 
It  is  in  the  names  of  those  persons  that  the 
^t  must  be  brought. 

I    We  think  that  Dabee  Dass  Baboo  having 

[iOedoQ  behalf  of  the   firm,  the  suit  fails, 

beaause  it  is  not  instituted  by  those  persons 

irtio  now,  so  far  as  the  subject-matter  of 

tins  suit  is  concerned,  represent  Kandaree 

Moll   and    DuU    Chand    with    whom    the 

ocigioal    transaction  took    place.    But   we 

think  the  suit  would  have  equally  failed  if 

Di^e  Dass  Baboo  had  sued  in  his    own 

Ittme,  and  not  as  agent  of  the  late  firm  : 

'  because,  on  reference  to  the  mortgage-deed, 

ilrhich  is  the  foundation  of  the  suit,  it  ap- 

\  I^ears  that  the  mortgage  was  to  *'  Kandaree 

iMuUDuli   Chand,  on  their  behalf  Dabee 

i  Dass,"  being  in  truth  (as  the  parties  have 

i  liroQghout  this  suit  treated  it)   a  mortgage 

^    Kandaree     Mull     and     Duli     Chand. 


The  objection  to  the  form  of  the  suit  is 
a  substantial  objection,  and  has  been  urged 
by  the  defendant  at  every  .stage  of  the  suit. 
That  being  so,  we  are  bound  to  give  effec} 
to  it  now. 

Therefore,  on  the  ground  that  the  suit  is 
not  rightly  framed,  and  the  proper  parties 
are  not  suing,  we  reverse  the  decrees  of  the 
lower  Courts,  and  dismiss  the  plaintiff's  suit 
with  costs  in  all  the  Courts  ;  and  we 
declare  that  Dabee  Dass  Baboo  is  personally 
liable  for  the  payment  of  these  costs. 


The  9th  February  1876. 
Present  : 

The  Hon'ble  A.  G.  Macpherson  and  G.  G. 

Morris,  fudges. 

Sale  by  Debtor— Fraud. 

Case  No.  1365  of  1B75. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Tipperah,  dated  the  i$th 
April  iSys*  affirming  a  decision  of  the 
Moonsiff  of  Soodharaffiy  dated  the  ijth 
April  iS'j4, 

Chunder  Madhub  Doss  (Plai«tiff>, 
Appellant, 

versus 

Ameer  All  and  others  (Defendants), 
Respondents, 

Baboo  Chunder  Madhub  Ghose  for 
Appellant. 

Baboo  Sreenath  Banerjee  for  Respondents. 

The  mere  existence  of  creditors  does  not  rtiake  it 
necessarily  fraudulent  on  the  part  of  the  debtor  to  sell 
his  property,  if  he  does  really  sell  it  f  ;r  valuable  consi- 
deration. 

Macpherson,  7.— The  judgment  of  the 
Lower  Appellate  Court  is  insufficient  in  not 
distinctly  deciding  whether  the  transfer  by 
Parbuttee  actually  passed  the  property  out  of 
him  into  the  alleged  purchaser. 

The  Judge  has  stated  that  the  transaction 
is  full  of  suspicion,  and  was  fraudulent  and 
collusive;  but  he  does  not  show  in  what 
particular  sense  he  uses  the  terms  "fraudu- 
lent" and  "collusive;  "  and  he  so  expressed 
himself  that  it  is  open  to  the  appellant  ta 
argue  that  it  has  been  decided,  either  ex- 
pressly or   impliedly,  that  the    transaction- 
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was  merely  a  paper-transaction,  and  did  not 
pass  the  property  out  of  Parbutiee.  The 
fact  that  there  were  other  creditors  (if  any 
such  there  were)  has  nothing  to  do  wiih  the 
matter,  if  in  truth  he  sold  the  property  in 
the  manner  alleged,  and  executed  a  convey- 
ance by  which  he  really  -transferred  the  pro- 
perty to  the  purchaser.  The  mere  existence 
of  creditors  does  not  make  it  necessarily 
fraudulent  on  the  part  of  the  debtor  to  sell 
his  property,  if  he  does  really  sell  it  for 
valuable  consideration.  The  case  must  be 
re-tried.  We  express  no  opinion  as  to  whe- 
ther there  was  a  real  transfer  of  the  property 
from  the  apparent  vendor  to  the  purchaser. 
We  remand  the  case  that  this  may  be  ex- 
pressly decided. 

Costs  will  abide  the  result. 


Baboos  Bhoohun  Mohun  Dass  and 
Mohun  Dass  for  Respondents. 

Where  a  decree  only  declared   plaintilTs 
passing  through  a  doorway,  and  to  remove 
worlc  witli  which  it  was  filled,  held   that,  io 
it,  the  decrec>holder  was   oot  aathorized  to   rvi 
wooden  door  ta  existence  there. 


The  14th  February  1876.; 

Present : 

The  Hon'ble  A,  G.  Macpherson  and  G.  G. 

Morris,  Judges. 

Decree— Execution. 

Case  No.  225  of  1875.' 

Miscellaneous  Appeal  from  an  order  passed 
by  the  First  Subordinate  Judge  of 
Rajshahyey  dated  the  2^th  March  iSj^^ 
affirming  an  order  of  the  Moonsifi  of 
that  District^  dated  the  20th  March 
1874, 

Rooknee  Kant  Chowdhry  and  others 
(Judgment-debtors),  Appellants, 

versus 

Nund  Lall  Chowdhry  and  others 
(Decree-holders),  Respondents, 

Baboos  Mohinee  Mohun  Roy^  Issur 
Chunder  Chuckerbutty,  and  Tarinee 
Kant  Bhuttacharjee  for  Appellants. 


Macpherson,  J. — We  think  that 
ordinate  Judge  was  wrong  in  decidioj 
the  wooden  door  ought  to  be  removed, 
out  further  inquiry  than  has  been  made' 
the  circumstances  under  which  that  door 
to  be  there. 

The  decree  which  they  obtained  est 
ed  the  right  of  the  plaintiffs  to  have 
brick-work  with  which  the  doorwaj 
filled  up  removed ;  and  also  established 
right  of  way  through  the  doorway, 
ing  their  right  of  egress  and  in] 
pleasure. 

If  the  wooden  door  is  new,   if  it 
in  existence  at  the  time  when  the  ph 
suit  was  instituted,  then   the  order 
Subordinate   Judge    is    right.     If, 
other  hand,  a  wooden  door  was  in 
at    that  time,   |then,  although   the 
holders   have   a  right   to  pass  throuj 
doorway,  and  to  insist  npon   the  remi 
the     brick-work,    they     have     no    rii 
remove  the  wooden  door.     If  the 
door  was  in  existence,  and  it  was  inl 
that  it  should  be  removed,  it  should 
been  expressly  so   directed   in   the   d< 
The  decree  being  silent  on  the   sabj< 
plaintiffs  can  insist  on  the  removal 
brick-work     only.      Of    course    nnder^ 
decree  the  plaintiffs,   whether  the 
door  was  there  or  not  when  the  suit 
instituted,  are  entitled  to  pass  through 
times  at  their  pleasure  ;   and   in  no 
can  the  wooden  doors  be  lawfully 
as  to  obstruct  the  plaintiffs  in  passiogj 
re-passing  at  pleasure  through  the  d< 
But  if  the  wooden  door  was   in  exli 
when  the  suit  was  instituted,  then  the 
for  its  removal   is   bad,  and   must   b( 
aside. 

The    matter    is    remanded     for    fi 
inquiry  on  this  point,  and  the  costs 
appeal  will  abide  the  result  of  the  iD( 
now  ordered. 
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The  nth  January  1876. 

I  Preanl : 

r  James  W.  Colvile,  Sir  Barnes  Peacock, 
ISir  Montague  £.  Smith,  and  Sir  Robert  P. 
ICoitier. 

ntamentary  Dispositions-Conditions  recorded 
I  •  uerein  valid. 

B  Appeal  from  the  High  Court  of  Judi- 
\aiurey  North-Western  Provinces^  Alia* 
}habai. 

I  Mahomed  Ahaf  All  Khan 

I  versus 

I  Ahmed  Bnksh  and  others. 

lAThere  a  testatrix  devises  a  certain  disposition  of  her 
pe  propeitjf  in  the  course  of  a  wajib-ul-urz  relatingf 
looly  a  portion  of  it,  and  independent  testimony  of 
It  tnteation  to  make  this  disposition  was  produced, 
Ilo  that  the  disposition  was  valid  against  a  claim  for 
kseisioo  set  up  by  a  rival  claimant. 

ITiie  point  in  this  case  is  a  very  short  one. 
be  plaintiffs  claimed  under  a  will  of  Mus- 
put  Bunnoo  Jan,  who  is  admitted  on  both 
les  to  have  been  the  owner  of  the  property 
Iquestion,  and  to  have  had  power  to  dispose 
I  it  by  will.  The  defendant's  claim  was 
pply  that  of  possession. 
lit  is  admitted  that,  by  the  Mahomedan 
[w,  no  writing  is  required  to  make  a  will 
lid,  and  no  particular  form  even  of  verbal 
Idaration  is  necessary  as  long  as  the 
Uotion  of  the  testator  is  sufficiently  ascer- 
Ined.  In  the  first  place,  the  plaintiffs  put 
I  a  cenain  power-of-attorney  executed  by 
p  testatrix  to  one  Kishoon  Lall  to  make 
[at  is  called  a  wajib-ul-urz,  and  this  docu- 
pnt  is  to  this  effect :  That  a  new  settlement 
king  been  made  of  the  property,  this  lady 
kde  her  appearance  in  respect  of  one 
bozah  Ismaeelpore,  and  she  directed  a 
kjib-al-nrz  to  be  made  in  respect  of  that 
buzah.  Bat  then  she  goes  on  to  say  the 
bib-ul-urz  is  to  contain  an  alienatory 
kuse  to  the  effect :  "  After  my  demise 
l^med  Buksh  shall  be  the  proprietor  of 
bne  moiety  of  my  property,  and  Mussamut 
pajmoonnissa,  my  adopteci  daughter,  the 
proprietress  of  the  other  moiety."  Now,  it 
ks  contended  that,  although  these  words  of 
bmise  in  themselves  extended  to  the  whole 
I  the  property  of  the  testatrix,  still  the 
ppe  of  this  document  must  be  limited  to 
toozah  Ismaeelpore,'  to  which,  in  the  begin- 
hgi  it  particularly  refers,  and,  if  this  docu- 
[ent  stood  alone,  there  might  possibly  have 
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been  some  question  on  this  subject.  But 
there  was  also  verbal  evidence  to  the  effect 
that  the  testatrix  did  express  an  intention 
that  the  whole  of  her  property  should  be 
devised  by  will  to  the  plaintiffs,  and  as  far 
as  their  Lordships  understand  the  judgment 
of  the  Judge  of  the  Subordinate  Court,  that 
Judge  appears  to  have  believed  the  evidence, 
because  he  came  to  the  conclusion  that  it  was 
the  intention  of  the  lady  to  give  the  whole  of 
her  property,  though  he  thinks  she  has  not 
carried  that  intention  into  effect.  Accord- 
ingly his  judgment  was,  that  her  testamentary 
disposition  only  took  effect  with  respect  to 
Mouzah  Ismaeelpore.  That  decision  was 
reversed  by  the  High  Court,  on  the  ground 
that  it  appeared  from  the  evidence  in  the  case 
generall>,  consisting  partly  of  this  document 
and  partly  of  verbal  evidence  which  seems 
to  have  been  credible,  that  the  lady  intended 
to  devise  the  whole  of  her  property  to  the 
plaintiffs. 

Their  Lordships  are  of  opinion  that  the 
High  Court  was  right  in  that  conclusion, 
and  they  will,  therefore,  humbly  advise  Her 
Majesty  to  confirm  the  judgment  of  the 
High  Court,  and  to  dismiss  the  appeal  with 
costs. 


The  1 8th  January  1876. 

Present : 

The  Hon'ble  A.  G.  Macpherson  and  G.  G. 
Morris,  Judges, 

Judge's  Statement  of  Facts  not  Evidence — Re* 
sponsibility  of  Manager  of  Joint  Estate — Error 
in  institution  of  Suit  not  fatal 

Case  No.  213  of  1 874. 

Regular  Appeal  from  a  decision  passed  hy 
the  First'  Subordinate  Judge  of  Mymen- 
Singh,  dated  the  i6th  July  1874. 

Thomas  Kallonas  (one  of  the  Defendants}i 

Appellant, 

versus 

Gunga  Gobind  Roy  Chowdhry  and  others 
(Plaintiffs),  Respondents, 

Mr,  C,  Gregory  and  Baboos  Kalee  Mohun 
Doss  and  Ram  Churn  Milter  for  Appellant. 

Baboos  Mohinee  Mohun  Roy  and  Bykunt 
Nath  Doss  for  Respondents. 

Unless  examined  as  a  witness,  a  Judge's  statement 
as  to  facts  within  his  knowledge  cannot  be  used  as 
evidence  in  a  cause  which  he  is  trying. 
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Where  several  persons,  who  had  purchased  different 
shares  of  an  estate*  sued  the  manager  to  account  for  his 
management,  and  it  was  pleaded  that  the  suit  should 
be  dismissed,  the  High  Court,  in  regular  appeal,  al- 
though the  suit  had  not  been  rightly  framed,  refused  to 
dismiss  it,  as  the  plaintiffs  were  in  joint  possession  ; 
and  the  fact  of  their  suing  together  did  the  defendant 
BO  injustice^  and  as  expense  had  been  incurred,  and  if 
the  plaint  were  now  dismissed,  the  plaintiffs  would 
probably  be  barred  by  limitation. 

Macphifson,  J. — ^It  is  clear  that  this 
decree  cannot  be  supported. 

The  plaint  is  so  confused,  and  altogether 
so  badly  framed,  that  it  ought  never  to  have 
been  received  by  the  Court.  But  substan- 
tially the  plaintiff's  case  is  that  they  and  the 
defendant  Kallonas  (the  present  appellant), 
and  one  Ram  Kishore  Acharjee  amongst 
them,  bought  a  certain  estate  from  Messrs. 
Wise  and  Carnegie  of  Dacca  ;  that  each 
bought  a  share  separately  under  different 
kobalas  or  bills  of  sale  ;  the  plaintiff  Deno 
Nath  Chuckerbutty  buying  a  two-anna 
share,  the  plaintiffs  Gunga  Gobind  and  Joy 
Gobtnd  three  annas  between  them,  the  plain- 
ttfif  Hurl  Kishore  Roy  two  annas,  the  defend- 
ant Kallonas  two  annas,  and  Ram  Kishore 
Acharjee  eight  annas  ;  that  the  purchase  took 
place  on  the  29th  Assin  1379  (being  the 
14th  October  1872),  but,  by  the  terms  of 
the  kodalas,  it  was  to  have  effect  from  the 
istof  Bysack  preceding  (the  12th  of  April 
1872),  from  which  date  all  the  rents  and 
profits  were  to  belong  to  the  purchasers ;  that, 
at  and  before  the  time  of  the  purchase,  the 
defendant  Kallonas  was  managing  the  proper- 
ty on  behalf  of  Messrs.  Wise  and  Carnegie, 
the  vendors  ;  that,  on  the  purchase  being 
made,  Kallonas  continued  to  be  the  manager 
on  behalf  of  the  plaintiffs  and  of  the  other 
purchasers  (includmg  himself) ;  that  Kallonas 
continued  in  possession  as  manager  until  the 
7th  Falgoon  1279  (^^®  ^7^^  February  1873), 
when  the  plaintiffs  dismissed  him  from  his 
office  of  manager  on  their  behalf ;  that  as 
such  manager  Kallonas  is  bound  to  account 
for  his  management  to  the  plaintiffs  in  re- 
spect of  their  shares  from  the  date  of  their 
purchase  up  to  the  end  of  the  following 
Magh  (being  about  four  months) ;  that,  as  he 
was  manager  for  Wise  and  Carnegie  during 
the  six  months  preceding  the  purchase,  he 
is  bound  to  account  in  respect  of  those  six 
months  also,  as,  by  their  purchase-deed,  they 
are  entitled  to  share  in  the  profits  of  that 
period  ;  that  the  purchase  of  Wise  and  Car- 
negie included  a  boat,  some  furniture,  and 
other  personal  property,  which  Kallonas 
appropriated,  and  has  never  accounted  for  in 
any  way.  And  the  plaintiff  sought  to  have 
an  account  taken,  and  to  obtain  an  order  for 


payment  of  what  should  be  found 
them,  and  for  damages  in  respect 
personal  property  and  in  respect 
sustained  by  reason  of  Kallonas  bavii 
to  make  over  the  usual  zemindaiee 
&c.f  to  them,  whereby  they  had. 
vented  from  collecting  their  rents,  &c. 

Such  is  the  nature  of  the  plaintiff/ 
though   it   is   set  forth   in  the  plaint 
scarcely  intelligible  fashion.     It  shi 
added  that  there  are  four  defendants 
Kallonas,   these    being  sued   because 
acted  as  naibs  and  tehsildars  and  tl 
under  Kallonas  in  the  management 
property. 

Kallonas   denies  that   he   ever   wat 
plaintiffs'  manager,  and  altogether  deni 
liability  to  them  in  respect  of  any  of 
alleged  causes  of  action.    He   also 
that  the  plaintiffs  ought  not  to  have 
jointly,  their  interests   being    separate 
in   no  respect  joint;    and  further 
suit  will  not  lie  against  him  and  the 
defendants  together. 

So  much  of  the  suit  as  relates  to 
months  prior  to  the  29th  Assin   1279 
date  of  the  purchase)  is  no  doubt  bad. 
plaintiffs  may,  or   may    not,   have   i 
against  Messrs.  Wise  and  Carnegie  as 
the  profits  realized  during  that  period, 
as  Kallonas  was,  according  to  the  pi 
own  story,  only  the  manager  of  Wite[ 
Carnegie,  he  cannot  possibly  bo  liablfi 
any  default  made  by  Wise  and  Carnei 
carrying  out  the   contract  into   which 
entered  with  the  purchasers,   unless 
privity  is  established  in  this  matter  \h 
him  (Kallonas)  and  the  purchasers, 
admitted  that  there  is  no  privity  wbi 
except  what  arises  from  the  fact  that,  di 
those    six    months,    he  was   the 
employed  by  Wise  and  Carnegie.  But 
his  having  been  so  employed  does  not 
any  privity  between   the  plaintiffs  and 
Therefore  that  part  of  their  suit  is  bad, 
must  be  dismissed.    If  Kallonas  is  not 
of  course  the  other  defendants  who 
under  him  are  equally  liule  liable. 

The  issue  as  to  the  period  of  about 
months  subsequent  to  the  purchase  and 
ing  with  the  month  of  Magh  was  suffi< 
simple,  and  might  have  been  very  easilyi 
speedily  disposed  of  had  it  been  tried 
reasonably  practical  manner.  Instead, 
ever,  of  examining  the  defendant  Kai 
who  said  he  never  managed  for  the  plaii 
(although  admitting  rbanagement  on  ' 
of  himself  and  Ram  Kishore  Acharjee,  i, 
on  behalf  of  the  holders  of  ten  annas),  or^ 
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examining  the  plaintiffs  who  said  they  had 
appointed  him  to  be  their  manager,  and  had 
dealt  with  him  as  their  manager,  a  variety 
of  witnesses  were  called  to  speak-  to  their 
knowledge  of  Kallonas's  position,  and  of  the 
tact  that  the  plaintiffs  wrote  letters  appoint- 
ing him  manager.  The  plaintiffs  and  Kallo- 
nas  being  the  really  important  witnesses  in 
the  case  are*not  examined  at  all,  while  all 
sons  of  witnesses  of  a  more  or  less  unsatis- 
factory character  (by  which  we  do  not  mean 
to  say  that  they  are  necessarily  false  or  bad 
witnesses,  -bat  that,  from  the  positions  which 
they  avowedly  occupied,  their  evidence  is 
c^en  to  comment  and  doubt)  are  called  to 
esublisb  matters  which  a  few  questions 
intelligently  put  to  the  principals  ought 
speedily  to  have  placed  beyond  all  doubt. 
In  saying  this,  we  are  influenced  in  some 
degree  by  what  the  parties  themselves  admit 
in  this  suit,  and  what  they  seem  to  have 
admitted  in  previous  proceedings  before  other 
*Coart8. 

The  case  has  been  so  tried  that  it  is 
Impossible  10  feel  any  certainty  as  to  how 
the  facts  really  stand.  And  the  uncertainty 
Is  all  the  greater,  because  it  is  tolerably 
apparent  that  the  Subordinate  Judge  ought 
not  to  have  tried  the  case  at  all. 

The  issues  to  be  tried  were  fixed  on  the 
Sxstof  March  1874.  On  the  7th  of  April, 
Kallonas  filed  a  petition  objecting  to  some 
of  the  issues,  and  asking  that  they  might  be 
amended,  and  that  other  issues  might  be 
fixed.  The  Subordinate  Judge  (Mr.  Hutchin- 
SOQ)  endorsed  on  the  back  of  this  petition 
that  it  might  be  found  necessary  to  do  so 
daring  the  examination  of  witnesses,  but 
took  no  further  action  on  it. 

On  the  13th  of  April,  Kallonas  presented 
a  petition  to  the  District  Judge,  prajring 
that  the  suit  might  be  transferred  (under 
section  6  of  Act  VIII.  of  1859)  from  the 
Court  of  the  Subordinate  Judge  to  any  other 
Court.  The  grounds  were  Vno— firsts  that 
Mr.  Hutchinson  had,  in  conversation,  made 
SQch  remarks  as  to  facts  in  issue  in  the  suit 
thatt  the  defendant  could  not  hope  for  a  fair 
trial;  and,  second,  that  some  of  the  furniture 
claimed  by  plaintiffs  was  in  the  house  occu- 
pied by  Mr.  Hutchinson,  who  knew  by  whom 
that  furniture  was  taken  away,  and  was  him- 
^If  an  important  witness  in  the  cause. 
Objection  was  also  taken  in  this  petition  to 
the  Subordinate  Judge's  not  having  amended 
the  i83Qes  framed  by  him. 

The  Judge  refused  to  transfer  the  case. 
Before  doing  so,  he  referred  the  petition  to 
t^c  Subordinate  Judge  to  know  whether  be 


objected  to  the  transfer  proposed.  On  the 
same  day  (April  13th,  1874)  Mr.  Hutchinson 
wrote  :  "  My  testimony  could  not  benefit 
"  anybody  personally.  I  do  not  know  who 
"  owned  the  moveables.  After  Mr,  Shortt's 
"  death,  people  removed  the  tables,  chairs, 
'*  Ac,  but,  as  It  did  not  concern  me,  I  took 
''  no  note  of  what  was  removed  and  by  whom 
"  removed.  I  cannot  say  anything  from 
'*  personal  knowledge  that  could  benefit  any- 
"  body." 

After  such  a  memorandum,  it  is  a  little 
surprising  to  find  that,  in  giving  judgment 
on  the  1 6th  July  1874,  Mr.  Hutchinson 
says  :  ''  At  that  time  I  resided  with  Mr. 
*'  Shortt,  and  continued  to  occupy  the  house 
"  after  the  death  of  Mr.  Shortt.  I  am 
''  personally  aware  of  the  fact  that,  a  few 
''  mornings  after  Mr.  Shortt's  death,  Mr. 
'*  Kallonas  and  his  friends  came  and  removed 
*'  a  large  number  of  furniture,  and  some 
*'  days  after  Mr.  Thom's  servant  removed  the 
"  rest,  leaving  only  four  chairs,  four  double- 
''  branch  wall-shades,  one  camp-table,  and  a 
''pair  of  brass  spittoons." 

It  is  impossible  to  say  that  this,  if  it  was 
legal  evidence  of  the  facts  stated,  would  not 
be  important  evidence  in  the  salt.  So  im- 
portant was  it  that  the  respondent's  pleader. 
Baboo  Mohinee  Mohun  Roy,  being  asked  to 
show  us  the  evidence  he  relied  on  as  to  the 
furniture,  replied  that,  if  the  statements  made 
by  Mr.  Hutchinson  in  his  judgment  were  not 
accepted  as  evidence,  the  plaintiffs  had  not 
sufficiently  proved  that  part  of  their  case, 
they  having  relied  on  Mr.  Hutchinson's 
knowledge  of  the  circumstances. 

There  is  no  doubt  that,  if  Mr.  Hutchinson 
knew  anything  of  this  furniture,  he  should 
have  been  examined  as  a  witness.  As  he 
was  not  so  examined,  his  statements  as  to 
facts  within  his  knowledge  cannot  be  used  as 
evidence  in  the  cause. 

It  is  matter  of  regret  that  the  case  was 
not  transferred  ;  and  considering  his  position, 
Mr.  Hutchinson  ought  to  have  supported  the 
application  to  transfer  it  to  another  Court. 
We  say  this  with  the  less  hesitation,  because 
the  whole  tone  of  the  judgment  shows  that 
the  Subordinate  Judge  really  did  entertain  a 
certain  amount  of  personal  feeling  at  to  the 
matters  at  issue,  quite  enough  to  make  it 
undesirable  that  the  suit  should  be  tried  by 
him. 

As  to  the  question  whether  Kallonas  really 
was  the  plaintiffs'  manager  during  the  four 
months  subsequent  to  the  purchase,  and  is 
liable  to  account  as  such,  it  is  very  difficult 
to  decide  it  satisfactorily  without  hearing 
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what  Kallonas  and  the  plaintifiFs  have  to  say 
on  the  subject.  We  therefore  remand  the 
case  for  trial  by  the  District  Judge.  He 
will,  if  possible,  examine  the  plaintifFs  who 
are  now  carrying  on  the  suit  and  Kallonas  ; 
and  he  will  take  any  other  evidence  which 
may  be  offered.  Having  weighed  this  new 
evidence  along  with  that  already  recorded, 
he  will  decide  whether  or  not  the  defendant, 
Kallonas,  was  the  plaintiffs'  manager  for  the 
first  four  months  (or  any  other  period)  after 
the  29ih  Assin  1279,  and  whether,  and  to 
what  extent,  he  is  liable  to  account  as  such 
manager.  The  Court  will  consider  whether 
there  was  any  express  appointment  to  man- 
age or  how  otherwise.  There  is  no  meaning 
in  the  issue  raised  by  the  Subordinate  Judge 
as  to  Kallonas  being  the  "  reputed  '*  manager. 
If  he,  in  fact,  managed  for  the  plaintiffs  in 
respect  of  their  shares  as  well  as  in  respect 
of  the  ten  annas  held  by  Ram  Kishore 
Acharjee  and  himself,  he  is  now  liable  to 
account,  whether  he  was  or  was  not  express- 
ly appointed  manager.  It  matters  little  how 
he  was  appointed,  or  whether  he  was  formal- 
ly appointed  at  all,  if  he  really  was  the 
manager  on  behalf  of  these  plaintiffs,  and 
accepted  or  took  on  himself  that  position. 

Ill  saying  that  the  Judge  will  consider  the 
evidence  already  recorded  as  well  as  any 
new  evidence  that  may  be  laid  before  him, 
we  ought  to  remind  the  Judge  that  the 
evidence  of  witnesses  as  to  the  contents  of 
letters  which  are  saiJ  to  have  been  written 
and  delivered  to  Kallonas  is  absolutely  worth- 
less, unless  they  have  been  admitted  by  him 
as  evidence,  or  unless  it  is  proved  that  the 
letters  did  in  fact  reach  him,  and  that  he  (or 
whoever  else  now  is  responsible  for  their 
present  custody)  has  received  notice  to  pro- 
duce them,  and  has  failed  to  do  so.  Kallonas 
and  the  plaintiffs  ought  to  be  examined  very 
closely  as  to  such  of  the  letters  and  docu- 
ments as  are  disputed. 

In  the  record  of  the  evidence  of  Dhunun- 
joy  Dey  (witness  No.  11  for  the  plaintiffs)  we 
find  a  remark  by  the  Subordinate  Judge  that 
Kallonas  has  ''ere  this  said  in  his  deposition 
that  the  appointment-letter  was  written." 
•We  know  of  no  deposition  in  which  Kallo- 
nas admitted  this  ;  nor  do  we  understand 
(nor  can  any  of  the  pleaders  before  us 
explain)  to  what  deposition  the  Subordinate 
Judge  here  alludes.  The  District  Judge,  in 
disposing  of  the  issue  now  sent  to  him  for 
trial,  will  exercise  his  own  discretion  on  all 
points,  and  must  not  allow  himself  to  be 
influenced  by  any  observations  made  by  Mr. 


Hutchinson,   whether  in  his    judg 
otherwise. 

As  regards  the  furniture  and  other 
al  property,    except  the  boat,    no 
made  out.    But  as  the  boat  admittedly 
to  Kallonas's  hands,  the  Judge  must 
whether  he  is  liable  in  damages  to  any 
wliat)  extent  on  that  account. 

Since  this  appeal  was  filed;  one  of 
plaintiffs,  the  respondent,   Deno  Ch 
butty,  has  entered  into  a  compromise 
Kallonas,  and  the  appeal  has  been  wi 
as  regards  him.     The  orders  we -now 
therefore,  relate  only  to  the  plaintiffs, 
Gobind  and  Joy  Gobind  and  Huri  Ki 

We  are  pressed  to  dismiss  the  suit  ou 
on   the   ground   that  the    plaintiffs 
separate  Interests  ought  not  to  have  j 
as  plaintiffs.     This  objection  was 
the  lower  Court,  both  in   the  written 
ment  and  at  the  hearing,  and  it  is  im 
to  say  that  the  suit  is  rightly  framed.  N< 
the  less,  we  are  not  disposed  to  dismiss  M 
this  ground  alone.     The  purchasers  aie- 
joint  possession  of  the  estates ;  and  the  ' 
that  the    plaintiffs    sued    together   did 
defendant  Kallonas  no  substantial  inj 
and  to  dismiss   the  suit   now  would  be 
throw  away-  all  the  money  which  has 
expended  on  it,  and  to  leave  the  plsui 
with  a  claim  which  the  Law  of  Linaii 
would  probably  prevent  ihem  fromenfoi 

The  Subordinate  Judge,  though  not 
any  decree  against  the  defendants  other 
Kallonas,  ordered  that  their  costs  should 
paid  by  Kallonas  as  "the  plaintiffs  j 
made  them  his  co-defendants  on  precauti 
We  scarcely  understand  what  is  meant 
making  a  person  a  defendant  "on  precau 
But  it  is  clear  that,  if  the  plaintiffs  were 
titled  to  no  relief  as  against  the  "d 
a.nts   on   precaution,*'   the    costs    of 
defendants  should  have  been  borne  \xf 
plaintiffs,  if  their  costs  were  to  be  borae' 
any  one  save  themselves.     There  is  no 
ceivable  reason  why  Kallonas  should 
been  ordered  to  pay  them. 

The  decree  of  the  lower  Court  is  set 
The  suit  is  dismissed  altogether  as  to 
defendants  other  than  Kallonas.     As  r 
the   plaintiffs  other  than  Deno  Nath,  it 
dismissed  as  to  the  claim  in  respect  of 
period   prior  to.  the  29th  Assin   1279, 
also  as  to  the  furniture  and  damages  save 
far  as  the  boat  is  concerned ;  and  those  nl 
itfs  must  pay    three-fouiths  of    Kalton 
costs  proportioned  to  the  value  of  so  much 
the  suit  against  him  as  is  now  dismissed. 
The  costs  of  the  remand  will  abide  thC 
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lesolt  of  the  remand.  If  the  Judge  finds 
tiut  Kallonas  is  liable  to  account  as  manager, 
be  will  make  such  order  as  is  proper  as 
regards  zemindaree  papers,  &c. 


The  2 1  St  January  1876. 

Present : 

The  Hon'ble  F.  A.  Glover  and  Romesh 
Chunder  Milter,  Judges, 

Eahancement  of  Rent — Admission  of  Predeces- 
sor in  Title — Decree  not  conclusive  as  to  fact 
of  Possession. 

Case  No.  2031  of  1874. 

Special  Appeal  from  a  decision  passed  bv 
the  Judicial  Commissioner  0/  Choia 
NagporCj  dated  the  2*jth  May  iSy^^ 
reversing  a  decision  of  the  Extra  Assist- 
ant Commissioner  of  Maunbhoom^  dated 
the  tSth  December  iSjj, 

Bepin  Beharee  Sircar  (Defendant), 
Appellant, 

versus 

Rajah  Nilmonee  Singh  Deo  (Plaintiff), 
Respondent. 

Baboos  Umbika  Churn  Bose  and  Jogesh 
Chunder  Dey  for  Appellant. 

Baboos  Katee  Mohun  Doss  and  Bhoivanee 
Churn  Dutt  for  Respondent. 

In  a  suit  for  enhancement  of  rent,  in  which  one  of 
defendant's  predecessors  in  title  had  acknowledged  the 
jtt^e  of  the  claims  instituted  by  plaintiff,  but  in 
which  suspicion  was  thrown  over  the  said  admission 
by  plaintiff's  own  agent's  confession  that  defendant 
had  held  the  tenure  in  suit  continuously  for  more 
tfaaa  20  years  at  the  same  rent,  and  the  Court  of 
Snt  instance  believed  that  the  former  admission  was 
coHnsive,  hbld  by  the  High  Court  that  a  decree  against 
two  persons  was  not  conclusive  as  to  the  actuau  pos- 
session by  both  of  any  property  in  suit ;  and  that, 
^li<ott^b,  where  the  fact  of  possession  at  variable  rent 
«u  incidentally  found  in  a  separate  suit,  the  finding 
was  deserving  of  consideration  as  evidence,  yet  the 
question  of  the  actual  possession  of  the  person  who<«e 
admission  was  to  bind  the  defendant  ought  to  be  decid> 
ed  on  its  own  merits. 

Mitter,  J, — This  was  a  suit  for  the 
recovery  of  rent  at  an  enhanced  rate.  The 
lower  Conns  have  not  yet  decided  it  finally. 
Bat  upon  one  of  the  points  raised  in  the 
CA9e,  which  is  the  principal  question  as 
nnderstood  by  all  parties,  the  Courts  below 
have  come  to  a  final  conclusion.  This  ques- 
tion was  whether  the^ tenure  of  the  defendant 
was  liable  to  enhancement  or  not.  On  this 
qaestioo  the  evidence  that  has  been  adduced 
by  the  parties  consists  of  oral  evidence  of 


witnesses  examined  by  the  defendant,  and 
the  deposition  on  oaih  of  the  agent  of  the 
plaintiff  himself,  who  happens  to  state  facts 
upon  this  point  favourable  to  the  defendant. 
On  the  other  hand,  the  plaintiff  has  examined 
witnesses  and  has  produced  also  a  decision 
between  himself  and  the  predecessors  in  title 
of  the  defendant,  in  which  a  decree  for  pro- 
prietary possession  of  the  tenure  in  question 
was  passed  in  favour  of  the  plaintiff.  He  has 
also  produced  a  copy  of  the  written  state- 
ment of  one  Modhoo  Soodun,  who  was  one 
of  the  defendants  in  that  case. 

The  Court  of  first  instance,  principally 
relying  upon  the  admission  of  the  plaintiff's 
agent  that  this  tenure  was  held  for  more 
than  20  years  at  one  uniform  rent,  decided 
this  question  in  favour  of  the  defendant. 

With  reference  to  the  copy  of  the  written 
statement  of  Modhoo  Soodun,  that  Court 
was  of  opinion  that,  as  Modhoo  Soodun  was 
not  in  possession  of  the  property  at  the  time 
when  that  written  statement  was  filed,  the 
admission  contained  in  it  was  made  coUu- 
sively,  and,  under  section  1 8  of  the  Evidence 
Act,  was  not  binding  upon  the  present 
defendant,  because,  at  the  time  when  this 
admission  was  made,  Modhoo  Soodun  had  no 
interest  in  the  property. 

On  appeal  this  finding  of  the  first  Court 
has  been  set  aside  by  the  Judicial  Commis- 
sioner. 

With  reference  to  the  admission  of  the 
plaintiff's  agent,  the  Judicial  Commissioner 
was  of  opinion  that  there  was  clear  discre- 
pancy between  the  Bengali  deposition  of 
this  agent  as  recorded  by  the  mohurrir  and 
ihe  English  note  taken  by  the  Judge.  The 
Judicial  Commissioner  was  of  opinion  that 
the  Bengali  deposition  was  preferable  to  the 
English  note,  and,  according  to  the  former, 
the  admission  of  the  agent  did  not  amount 
to  much. 

Then,  with  reference  to  the  written  state- 
ment of  Modhoo  Soodun,  the  Judicial  Com- 
missioner also  held  a  different  opinion  from 
that  expressed  by  the  first  Court,  and  then 
up.on  the  whole  evidence  he  came  to  the 
conclusion  that  the  defendant's  tenure  was 
held  at  a  variable  rent,  and,  therefore,  he 
decided  that  it  was  liable  to  enhancement, 
and,  for  the  purpose  of  determining  the 
question  of  rate,  he  remanded  the  case  to  the 
first  Court. 

It  appears  to  us  that  the  judgment  of  the 
Lower  Appellate  Court  is  not  correct.  The 
agent  of  tiie  plaintiff  happens  to  have  been 
examined  on  the  15th  February  1873  under  the 
following  circumstances.   It  appears  that  this 
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suithadbeenoriginallydismissed  by  theCourt 
of  first  instance  upon  the  ground  that  no 
person  well  acquainted  with  the  facts  of  the 
case  had  appeared  on  behalf  of  the  plaintiff 
to  depose  to  them.  On  appeal  that  order  of 
dismissal  was  reversed,  and  the  case  was 
remanded  to  the  first  Court  for  the  purpose 
of  giving  to  the  plaintiff  an  opportunity  of 
producing  a  person  well  acquainted  with  the 
facts  of  the  case.  Upon  remand,  on  the 
15th  February  1873,  this  agent,  Mritunjoy 
Mooker jec,  was  prod uced ,  apparently  upon  his 
assurance  that  he  would  be  able  to  depose  to 
the  facts  that  were  material  to  the  case.  He 
also,  in  his  deposition,  admits  that  the  state- 
ments which  he  makes  are  all  gathered  from 
the  serishta  of  the  zemindaree.  We  find 
that,  in  his  deposition  of  the  1 5th  February 
1873,  he  distinctly  states  that  the  tenure  has 
been  held  at  an  uniform  rent  for  the  last 
30  or  22  years.  And  we  also  find  that  there 
is  no  variance  between  the  Bengali  deposi- 
tion recorded  on  that  date  of  this  witness 
and  the  English  note  taken  by  the  officer 
before  whom  he  was  examined.  Therefore 
the  Judicial  Commissioner  is  not  right  in 
saying  that  there  was  a  discrepancy  between 
the  English  note  and  the  recorded  deposition 
in  Bengali.  This  error  of  the  Judicial 
Commissioner  seems  to  have  arisen  from  the 
fact  that  the  said  Mritunjoy  Mookerjee 
seems  to  have  been  examined  also  before  the 
case  was  remanded  on  the  17th  September 
1872,  and  in  that  deposition,  no  doubt,  he 
said  that  he  was  not  quite  sure  whether  the 
tenure  had  been  held  at  an  uniform  rent  for 
20  years.  All  that  he  said  was  that  it 
might  be  that  the  tenure  had  been  so  held 
for  20  years.  But,  as  I  have  already  shown 
above  that  Mritunjoy  was  examined  as  the 
agent  of  the  plaintiff  subsequently  on  the. 
15th  February  1873,  and  in  that  examina- 
tion he  distinctly  admitted  that  the  plaintiff's 
tenure  had  been  heM  for  more  than  20  years 
at  a  uniform  rent,  and  that  there  is  no  dis- 
crepancy between  the  Bengali  deposition 
of  that  date  and  the  English  note  taken  by 
the  Assistant  Commissioner  before  whom 
he  was  examined. 

Further,  also,  it  appears  to  me  that  the 
reason  given  by  the  Judicial  Commissioner 
in  coming  to  the  conclusion  that  the  admis- 
sion contained  in  the  written  statement  of 
Mritunjoy  must  now  be  held  to  be  binding 
upon  the  defendant  is  erroneous  in  law. 
He  says:  **It  is  clear  that,  under  section  18 
**  of  the  Evidence  Act,  had  the  present  suit 
"  been  against  Modhoo  Soodun,  he  would 
"have  been  barred  by  that  admission.     It 


**  follows  therefore  that,  under  the  samei 
"  the   defendant,   having  acquired    Uftj 
"  from  Modhoo  Soodun  and  Di^ambi 
*'  ly,   is  bound   br   the    admission 
"  former." 

It  appears  to  me  that  he  has  here 
the    fa9t   that   the   present   defendant 
derive  his  title  from  Modhoo   Soodnn 
Digambur  jointly.     It  is  true  that  the 
was  passed   against   Modhoo    Soodan 
Digambur  jointly,  and  in  execution  of 
decree  that  the  rights  and  interests  of 
Modhoo  Soodun  and  Digambnr  in  this 
perty  were  sold  and  purchased  by  the 
cessor  of  the  defendant.     But  it  does 
follow  that  it  is  not  open  to  the  defend 
say  now  that  of  these  two  persons  M( 
Soodun  had  no  interest  in  the  property* 
that  the  whole  of  the  property  belonj 
the  other  defendant  alone.    That  is  pn 
what  was  said  by  the  defendant  in  the 
Court,  and  that  is  precisely  what  was  U 
upon  the  evidence  in  the  case  by  that 
in  favour  of  the  defendant.     It  is  thei 
necessary  for   the  Judicial  Commissi^ 
decide  this  question,  namely,  whether 
property  really  belonged  to  Modhoo  S< 
and    Digambur    jointly    or    to    Di| 
alone. 

Then  the  Judicial  Commissioner  fi 
goes  on   to  say :   '*  The    argument    of 
*'  lower  Court  that  Modhoo  Soodan  had 
"  interest  in  the  subject-matter  of  the 
'*  when  he  made  the  admission  is  uniei 
*'  as  the  decree  was  given  against  him 
"  Digambur   jointly.      Modhoo   was 
'*  responsible  for  mesne-profits  from  1264 
"  1267  B.,  and  the  rights  of  Modhoo  joii 
*'  with  those  of  Digambur  were  8ubseqa< 
''  sold  by  auction."     Because  a  decree 
passed  against  both  Digambur  and  M( 
Soodan,  it  does  not   appear  to  me  l 
follows  that,  as  a  matter  of  course,  M< 
Soodun  must  be  held  to  have  some  inl 
in    the    property.     As     I     have 
observed,  it  is  quite  open  to  the  defendant 
show  that  of  these  two  persons,  whose  rij 
and  interests  were  sold  and  purchased 
his  predecessor,  one  had  only  real  interest 
the     property    and    the    other    had    not 
Therefore  I  think  that  the  reasons  given 
the  Lower  Appellate  Court  in  overroling 
opinion  of  the  first  Court  are  not  con 
and  the  errors  are  such  that  we  can  interfei 
in  special  appeal. 

It  remains  only  to  .notice  an  objeciioA^ 
which  was  taken  by  the  learned  pleader  for^ 
the  respondent,  namely,  that  it  is  noC^ 
necessary,  notwithstanding   these   errors,  t^' 

f 


i^i 


Civil 


tHS   WBXKLV   RBPOIITSK. 


Rulings, 


1*7 


d  this  case  to  the  Lower  Appellate 
» because  the  question  at  issue,  namely, 
er  the  tenure  was  held  at  a  variable 
I  or  not,  bad  been  determined  in  a  previ- 
%  sail  between  the  parties. 
!>n  referring  to  that  judgment,  it  seems 
t  the  learned  pleader's  contention  is,  to  a 
tain  extent,  right,  and  that  an  issue  upon 
I  qaestion  was  raised  in  a  former  suit,  and 
at  issue  was  also  decided  in  favour  of  the 
imiff.  Bat  I  do  not  think  that  that  deci- 
ia  is  conclusive  upon  the  question.  The 
iie  arose  incidentally  in  that  suit  which 
I  one  for  possession,  and,  therefore,  deter- 
nation  of  that  issue,  in  that  suit  would 
I7  be  evidence  in  this  case  whatever  may 
Us  worth  ;  and  the  Lower  Appellate  Court 
fnld  be  justified  in  taking  into  considera- 
Q  that  evidence  in  coming  to  a  conclusion 
lether  this  tenure  is  liable  to  enhancement 
I  not.  With  these  remarks  we  remand  the 
jle  to  the  Lower  Appellate  Court  for  re-trial. 
^ts  will  abide  the  result. 
[Glover,  y. — I  concur. 


The  25tb  January   1876. 
Present  : 

)nt  Hon'ble  A.  G.  Macpherson  and  G.  G. 
'  Morris,  Judges. 

bssession  under  a  Decree— Ejectment— Oppo- 
^  Partr—- Parties  not  before  Court— Re- 
^amlies. 

Case  No.  2881  of  1874. 

i 

! 

^fecial  Appeal  from  a  decision  passed  by 
I  the  Officiating  Judge  of  Chittagong, 
i  dated  the  21st  August  i8j4^  reversing  a 
I  decision  of  the  Moonsiff  of  Rao j an,  dated 
\  the  ryth  March  1874,. 

Mahomed  Wali  (Plaintiff),  Appellant, 

versus 
Noor  Baksb  (Defendant),  Respondent. 

Babw  Aukhil  Chunder  Sen  for  Appellant. 

Baboo  Bama  Churn  Banerjee  for 
Respondent. 

U  mbslaiitial,  and  not  merely  formal,  possession  is 
Obtuned  under  a  decree^  and  the  decree-holder  is  sub- 


sequently ejected,  he  has  a  fresh  cause  of  action,  and 
may  sue  to  recover  possession.  But,  if  he  is  not  allowed 
to  get  possession  at  all  under  his  decree,  his  remedy  is 
by  proceeding's  taken  against  the  opposing  party  in 
execution  of  his  decree. 

Such  suit  as  above  described  should  be  dismissed,  so 
far  as  plaintiff  fails  to  prove  his  title  to  relief  against 
the  defendants  before  the  Court,  leaving  the  plaintiff  to 
seek  his  remedy  (if  any)  against  any  one  not  before  the 
Court  by  a  separate  suit. 


Macpherson,  J. — It  appears  to  us  that 
this  appeal  ought  to  be  dismissed.  The  suit 
was  originally  a  suit  against  Yusoof  Ali  and 
Alimuddeen.  The  plaintiff's  case  was  that 
he,  on  the  26th  of  June  1871,  got  a  decree 
for  possession  of  certain  land  including  that 
which  is  the  subject  of  this  suit,  and  that 
possession  was  given  him  according  to  the. 
decree  by  the  Court  Ameen  on  the  35th  Sep* 
tember  1871,  but  that  the  defendants,  Yusoof 
and  Alimuddeen,  dispossessed  him.  And  he 
sought  to  recover  possession  and  mesne-pro« 
fits  from  them. 

The  Moonsiff,  when  the  case  was  first  be» 
fore  him,  found  that  a  portion  of  the  land  was 
in  the  possession  of  the  present  respondent, 
Noor  Buksh,  who  was  not  then  a  party  to  the 
suit,  although  he  was  one  of  the  defendants 
in  the  original  suit  in  which  the  plaintiff  got 
a  decree  for  possession.  Therefore  the  Moon- 
siff rightly  considered  that,  so  far  as  concern- 
ed the  property  in  the  possession,  not  of  the 
defendants  sued,  but  of  Noor  fiuksh  who  was 
not  sued,  the  plaintiff's  suit  must  fail.  Ac- 
cordingly he  dismissed  the  suit  as  to  that 
portion  of  the  land.  The  Lower  Appellate 
Court,  however,  unfortunately  remanded  the 
.case  for  re-trial  as  to  this  part  of  the  plaintiff's 
claim,  directing  Noor  Buksh  to  be  made  a  party 
(O  the  suit. 

This  was  wholly  wrong.  The  proper  way 
to  deal  with  the  case  was  to  do  that  which 
the  Moonsiff  had  done,  namely,  to  dismiss 
the  suit,  so  far  as  the  plaintiff  had  failed  to 
prove  himself  entitled  to  relief  as  against  the 
defendants  before  the  Court,  leaving  the 
plaintiff  to  seek  his  remedy  (if  any)  against 
Noor  Buksh  or  any  other  person  not  then  be- 
fore the  Court,  by  bringing  a  suit  for  that 
purpose  if  so  advised.  But,  as  a  matter  of 
fact,  the  case  was  remanded  for  re-trial  as 
against  Noor  Buksh. 

The  Moonsiff,  having  added  Noor  Buksh  as 
a  defendant,  tried  the  case  as  against  him,  and 
gave  a  decree  in  favour  of  the  plaintiff.    The 
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District  Jadge,  before  whom  the  second  ap- 
peal came  (Noor  Buksh  alone  being  appellani), 
held  that  no  case  was  proved  against  Noor 
Buksh,  and  reversed  the  decision  of  the  Moon- 
sifi. 

We  think  that  the  District  Judge  is  right, 
as  he  finds  that  it  is  not  proved  when  or  in 
what  manner  Noor  Buksh  dispossessed  the 
plaintiff  or  withheld  possession  from  him. 
We  agree  in  thinking  that  the  plaintiff  was 
bound  to  prove  distinctly  that  he  had  got 
possession  from  the  Court  Ameen,  and  that, 
having  got  possession  from  the  Court  Amcen, 
he  was  subsequently  turned  out  of  posses- 
sion by  Noor  Buksh.  The  plaintiff's  case  was 
put  before  the  Court  in  a  most  feeble  and 
indecisive  manner. '  At  one  time  the  case 
was  that  he  actually  got  possession  under  the 
first  decree  from  the  Court  Ameen,  at  ano- 
ther time  the  case  was  that  Noor  Buksh  would 
^ot  allow  him  to  take  possession.  If  the 
plaintiff  ever  actually  got  possession  under 
the  decree  of  the  26th  June  1871  (by  which 
is  meant  real  substantial  possession,  and  not 
merely  a  formal  sticking  of  a  bamdoo  into  the 
ground,  or  the  like),  and  if  Noor  Buksh  subse- 
quently ejected  him,  the  plaintiff  would  no 
doubt  have  a  fresh  cause  of  action,  and  might 
sue  to  recover  possession.  But,  if  Noor  Buksh 
never  allowed  the  plaintiff  to  get  possession 
at  all  under  his  decree  of  the  26th  June  1871, 
then  the  plaintiff's  remedy  was  by  proceed- 
ings taken  against  Noor  Buksh  in  execution  ot 
the  original  decree,  and  not  by  bringing  a 
fresh  suit.  A  decree  for  possession  now 
passed  would  leave  the  plaintiff  (so  far  as 
Noor  Buksh  is  concerned)  exactly  where  he 
was  when  he  got  his  decree  in  187 1,  if  his 
present  case  is  that  Noor  Buksh  has  through- 
out prevented  his  getting  possession  under 
that  decree. 

We  agree  with  the  Judge  that  the  decree 
of  the  first  Court  against  Noor  Buksh  was  bad, 
it  not  being  shown  that  the  plaintiff  ever  got 
really  into  possession  under  the  first  decree, 
or  that,  if  he  ever  actually  was  in  possession, 
he  was  subsequently  dispossessed  by  Noor 
Buksh.  This  suit  cannot,  possibly,  proceed  as 
against  Noor  Buksh,  unless  these  facts  are 
proved,  and  proved,  not  by  vague  assertions 
and  suggestions,  but  by  accurate  and  dis- 
tinct evidence  showing  precisely  what  occur- 
red, and  when  it  occurred. 

This  appeal  is  dismissed  with  costs. 


The  25th  January  1876. 

Present : 

The  Hon'ble  A.  G.  Macpherson  and 

Morris,  fudges. 

Possessory  Suit-— Dtsdaiin^. 

Case  No.  44  of  1875. 

• 

Special  Appeal  from   a  decision 
the    Ihird  Subordinate  Judge  0/ 
perahy    dated   the    t$th  i^epicmber 
affirming  a  decision   of  the   Mo9i 
Nasirnuggurt    dated   the    Sth    Di 

Radha  Kishen  Chowdhry  (Plaintiff)* 
Appellant^ 

versus 

Komul  Shaw  and  others  (Defendai 
Respondents, 

Baboo  Bhowanee  Churn  Duit  fof 
Appellant. 

Baboo  Bharui  Chunder  Dull  for 
Respondents. 

If  one  of  the  defendants  in  a  suit  for  possessioa 
in  a  written  statement  disclaimin|r  aU   interest^ 
property  in  suit,  and  a  decree  is  made  by  rcasa 
on  the  faith  of  such  disclaimer,   the   decree  a 
agrainst  him,  and   he  is^  absolutely  concluded  I17 1 
long  as  fraud-is  not  provied. 

Macpherson^  J, — The  plaintiffs  coi 
that  the  respondent  Nit>e,  who   inten 
in   this    suit   (not     having    originally 
made  a  defendant)  has  no  right  to  inl 
and    is  not  entitled  to  oppose  their 
khas  possession  as  prayed. 

The  plaintiffs  further  allege  that 
matter  is  concluded  by  what  occm 
a  previous  suit,  in  which  a  decree  was 
on  the  Sth  November  1861.  It  is  said 
that  suit  establishes  finally  as  against 
the  plaintiff's  right  to  this  land. 

The  case  cannot  now  be  properly 
without    the    Court    having    before  U 
plaint  in  the  former  suit,  and  the  wal 
statement  which  was  put  in   by  Nitye, 
I  he  judgment  and  decree.     At  present 
know  nothing  about  that  former  suit  ei 
the  written     statement   of     Nitye  and 
decree.     In    his    written  statement,   N 
disclaimed  all  interest  in  the  subject  of 
suit ;   and    the    decree  was   drawn  np 
against  only    the    defendants    other 
Nitye,  and  gave  Nitye  his  costs  from 
plaintiff. 
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It  maj  be  that  the  decree  was  so  drawn 
Dp,  because  Nitye,  by  his  written  statement, 
declared  that  he  had  no  interest  in  the 
matter  jn  suit,  and  had  no  objection  to  the 
decree  being  in  favour  of  the  plaintiff.  But 
this  is  a  matter  to  be  determined  on  evidence. 
li  is  impossible  to  form  any  opinion  on  that 
point  without  knowing  precisely  what 
occurred;  and,  in  order  to  ascertain  this, 
Nitye  probably  ought  to  be  examined  as  a 
witness. 

The  Subordinate  Judge  says  it  seems 
doubtful  whether  Nitye  knew  what  he  was 
about  when  putting  in  that  written  state- 
ment in  the  former  suit.  We  are  at  a  loss 
U>  understand  why  the  Subordinate  Judge 
says  this,  seeiug  that  Nitye  never  came 
before  the  Court  to  say  so  for  himself. 
Clearly,  so  long  as  no  fraud  is  proved  to 
have  been  practised  against  him,  Nitye  is 
i>ouad  by  the  former  decree  if  it  was  made 
by  reason  and  on  the  faith  of  his  disclaiming 
all  interests  in  the  property  then  in  suit. 
If  Nitye  disclaimed  all  interest  in  the  pro- 
perty, and  by  so  disclaiming  induced  the 
plaintiff  to  take  the  decree  in  the  form  in 
which  it  was  drawn  up  and  to  pay  him  his 
costs,  the  decree  is  valid  against  Nitye,  and 
he  is  absolutely  concluded  by  it.  We  do 
not  mean  to  say  that  a  different  interpreta* 
tion  may  not  be  put  upon  what  occurred  in 
that  suit  if  facts  are  proved  which  warrant 
a  different  interpretation.  But  th^  fact  that 
Nitye  now  claims  four  annas  of  the  land 
can  be  no  evidence  whatever  that  he  did 
not  know  what  he  was  about  when  putting 
in  his  written  statement  in  the  former  suit. 

If  the  former  plaint  and  judgment  and 
decree  be  put  in  evidence,  and  if  Nitye  be 
examined  as  a  witness,  the  Court  will  be 
able  to  find,  as  a  matter  of  fact,  whether 
the  subject  of  the  present  suit  was  included 
in  the  former  suit,  and  whether  the  former 
decree  is  binding  on  Nitye.  If  these  issues 
are  decided  in  favour  of  the  plaintiffs,  they 
Me  entitled  to  a  decree.  If  they  are  decided 
against  the  plaintiffs,  then  the  Lower 
Appellate  Court  must  determine  how  far 
one  co-sharer  can  sue  to  eject  under  such 
cir  iDjstances  as  those  in  which  the  plaint- 
^^     ^  placed. 

!  determination  of  that  and  all  other 
qi  lions  must  be  reserved  until  it  is  decided 
^1  ^r  Nitye  did  really,  in  the  former  suir, 
^"  aim  all  interest  in  the  subject  of  the 
P'  int  suit,  and  allosv  a  decree  to  go  against 
**'  in  favour  of  the  plaintiffs  which  is 
**'     "^g  as  against  him. 

judgment  of  the  Lower   Appellate  I 
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Court  is  set  aside,  and  the  case  will  go  back 
to  the  Subordinate  Judge  who  will  re-try 
it  himself,  and  will  take  such  further  evi- 
dence as  he  may  consider  necessary.  The 
plaint  and  judgment  and  decree  in  the 
former  suit  must  be  put  in,  and  Nitye  must 
be  examined  very  closely  as  to  his  written 
statement  and  all  other  matters  connected 
with  the  former  suit  and  his  alleged  dis- 
claimer. 
Costs  will  follow  the  result. 


The  2nd  February  1876. 

Present: 

The   Hon'ble   F.  A.  Glover  and    Romesh 
Chunder  Mitter,  Judges. 

Re-survey   of   Estates  —  Accretion  —  Claim  — 
Facts  to  be  found  in  Ameen's  Report 

Case  No.  1786  of  1874. 

Special  Appeal  from  a  decision  passed  hy 
the  Judge  of  Bhaugulpore^  dated  the 
joih  June  18^4^  reversing  a  decision  of 
the  First  Subordinate  Judge  of  that 
District,  dated  the  6th  June  1873. 

Mussamut   Mowla   Koomaree  (Defendant), 

Appellant^ 

versus 

Mutty  Singh  and  others  (Plaintiffs), 
Respondents. 

Baboo  Mohesh  Chunder   Chowdhry  for 

Appellant. 

Baboos  Rajendro  Nath  Bose  and   Chunder 
Mcuthub  Ghose  for  Respondents. 

In  a  suit  which  plaintiff  claimed  some  land  as 
an  accretion  to  his  estate,  but  in  which  defendant  claimed 
the  said  land  as  forming  part  of  his  estate  according 
to  the  survey  of  1846,  and  an  Ameen  reported  that, 
though  an  erroneous  survey  in  1865  included  the  said 
land  in  plaintiff's  estate,  yet,  in  the  earlier  survey,  it 
had  been  thaked  as  defendant's,  who  indeed  had  obtain- 
ed a  decree  for  it  against  ths  Government,  held  that, 
before  plaintiff  could  be  entitled  to  a  decree  for  the 
land  in  suit»  he  must  establish  facts  which,  according 
to  the  law  of  accretion,  would  be  sufficient,  not  only  to 
extinguish  defendant's  title,  but  also  to  create  a  right  in 
plaintiff's  favour;  the  mere  circumstance  of  the  survey 
of  1:165  including  the  said  land  in  plaintiff's  estate  not 
being  sufficient  proof  of  the  facts  to  be  found. 

Mitter,  J, — Plaintiff  is  the  proprietor  of 
Mouzah  Sehawa,  and  the  defendant  that  of 
the  northern  half  of  Mouzah  Katawah,  the 
16  annas  of  which  having  been  divided  by 
partition  into  two  equal  halves.  Contiguous 
to  these  two  mouzahs  is  Mouzah  Bhowa- 
nundpore,  a  Government  khas  property.    All 
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these  mouzaha  were  originailj  sarveyed  in 
the  }ear  1846;  subsequent  to  which  there 
having  been  various  ciSianges  in  their  dimen- 
sions by  the  action  of  the  Ganges,  they  were 
surveyed  again  in  the  year  1865.  The 
defendant,  questioning  the  correctness  of  the 
survey- maps  prepared  in  the  year  1865, 
brought  a  suit  in  the  year  1868  against  the 
Government  and  their  ijaradars,  who  were 
in  possession  of  Mouzah  Bhowanundpore,  for 
possession  of  a  plot  of  land  within  defined 
boundaries  as  appertaining  to  his  Mouzah 
Katawah  according  to  the  survey-map  of  1 846. 
This  suit  was  decreed  in  favour  of  tbe  defend- 
ant, who  having  been  put  in  possession  of  it 
by  the  execution  Court,  the  plaintiff  instituted 
thissuitundersectiona3oof  Act  VIII.  of  1859, 
on  the  allegation  that  the  defendant  attempt- 
ed to  take  possession  of  a  plot  of  land  apper- 
taining to  the  Mouzah  Sodhia  in  execution 
of  the  decree. 

The  defendant  alleged  that  the  land  claim- 
ed in  this  suit  is  a  part  of  the  land  decreed 
in  his  favour,  and  really  appertains  to  Mouzah 
Katawah,  and  not  to  Sodhia. 

An  Ameen  was  deputed  to  hold  a  local 
investigation,  and  the  result  of  his  inquiry 
was  to  establish  that  there  was  a  discrepancy 
between  the  thak  and  survey  maps  of  1865 
as  to  the  boundary  of  the  plaintid's  Mouzah 
Sodhia.  The  Ameen  also  found  that  the 
whole  of  the  disputed  land  fell  within  the 
defendant's  mouzah  according  to  the  survey- 
map  of  1846  and  the  decree  obtained  by 
him  against  Government.  But,  according  to 
the  thak-mapof  1865,  130  beeghas  3  cottahs 
8  chittacks,  and  the  survey-map  of  that  year, 
89  beeghas  19  cotuhs  8  chittacks  out  of  the 
land  in  suit,  fell  within  the  plalniifl's  mouza^t. 
No  exception  has  been  taken  to  the  Ameen's 
report,  which  has  been  accepted  as  correct 
by  the  Courts  below.  The  Lower  Appellate 
Court,  for  reasons  given  in  its  judgment,  has 
given  to  the  plaintiff  a  modified  decree  for 
130  beeghas  3  cottahs  3  chittacks  according 
to  the  survey-map  of  1865. 

The  defendant  has  preferred  this  special 
appeal,  and  the  main  ground  urged  against 
the  decision  of  the  Lower  Appellate  Court 
is,  that  a  decree  has  been  given  in  favour  of 
the  plaintif!  without  establishment  of  his 
title.  Because,  taking  all  the  findings  of 
fact  come  to  by  the  Lower  Appellate  Court  as 
correct,  they  do  not  establish  any  right  in 
favour  of  the  plaintiff  to  the  land  decreed  in 
his  favour. 

I  am  of  opinion  that  this  contention  is 
well  founded.  The  only  ground  upon  which 
the  Lower  Appellate  Court  has  awarded  a  ' 


decree  in  favour  of  the  plaintiflf  for  s 
of  the  disputed  land  is  that,  accordios: 
survey-map  of  1865,  he  is  entitled 
Now  it  has  been  found  by  the  Ampea 
according  to  the  survey-map  of  184^^' 
portion  of  the  disputed  land  would  fall 
tbe  plaintiff's  Mouzah  Sodhia,  but  the 
of  it  would   appertain   to  the  defeni 
Mouzah  Katawah.     Therefore  il  is  clean 
the   survey-map   of   186^   comprises 
land  than  what  was  within  the  original 
map  of  1846,  and  the  land  decreed  in  pi 
iff's  favour  was  not  within  the  snrvey- 
of  1846  of  Mouzah   Sodhia,   but  inch 
within  that  mouzah  according  to  theboun< 
of  the  survey-map  of  1865.    It  was,  iberef( 
some  land  which  has  been  alleged  to  have 
gained  to  the  plaintiff's  mouzah  after  18^ 
and  detached  from  the  defendant's  M( 
Katawah.   The  plaintiff  also  has  described 
as  the  burroree  (accretion)  land  of  M( 
Sodhia,  and  he  has  also  acquiesced  in  Govi 
ment  making  a  settlement  of  it  with 
as  towfeer  land,  t.  ^.,  land  in  excess  of 
original  mouzah,  which  has  been  perraan< 
settled.     It    is    further    evident    from 
Ameen's    report    accepted    by  tbe 
below  that  the  land  decreed  to  tbe  pi 
originally  belonged  tothe  defendam'sm< 
and  for  which   the   latter  has  obtained 
decree  against  the  Government.    The  plaii 
iff  claimed  it  as  accretion  to  his  moi 
and  he  is  not  entitled  to  a  decree  for 
unless  he  proves  facts,  which,  according 
the  law  of  accretion,  would  be  sufficient, 
only  to  extinguish  the  defendant's  title 
it,  but  would  create  a  right  in  plaintiff's  fai 
Tbe  mere  fact  that  it  was  included  in  ttej 
survey-map    of    Sodhia   of  1865  does 
establish  these  facts.     The  defendant  qi 
tioned  the  accuracy  of  the  survey-operatk 
of  1865,  and  succeeded  by  a  suit  in  g< 
them  corrected,  and  obtaining  a  decree 
the  land  in  suit  according  to  the  survey-i 
of  1846.    He  is,  therefore,  entitled  torea 
in  possession  of    it    until  the  plaintiff 
establish  a  superior  title.    The  plaintiff 
not  adduced  any  evidence  which  would 
sufficient  in  law  to  establish  that  saperior  tite!* 
according  to  the  law  of  accretion  of  cb«, 
lands.    But   he   has   adduced  evidence 
prior  possession,  and   if   the  fact  of  pi 
possession  be  found  in  his  favour,  he  wool 
be  entitled  to  a  decree  unless  the  defendant 
would  establish  a  title  not  barred  by  limits* 
tion.     This  would  be  the  correct  principit. 
of  decision  in  this  case,  because  the  plaintif 
who  was  no  party  to  the  suit  brought  by  the 
defendant  against  Government,  should  not 


Civil 


tMft  WCUCLY   RtPOETlCR. 


Rulings, 


nt 


taprived  of  the  right  (which  a  party  in 
(ion  always  has)  of  setting  up  the  law 
citation  for  the  protection  of  his  posses- 
title.     The  Lower  Appellate  Court  has 
^me  to  any  finding  upon  this  question. 
the    finding    upon    which    the    Lower 
rllate  Court  has  awarded  a  decree  is,  as 
tve  shewn  above,  not  sufficient  in  law. 
»uld,  tharefore,  reverse  the  decree  and 
jfodgment  of  the  Lower  Appellate  Court, 
remand  the  appeal  for  re-trial,  and  would 

the  costs  abide  the  result. 
}iao€r^    y, — I    concur    in    the  order  of 
iMnd. 
\  

\ 


The  15th  February  1876. 

Preunt  : 

The  Hon'ble  G.  G.  Morris,  Judge. 

Appellate  Court-^Reauinds. 

Case  No.  258  of  1875, 

xial  Appeal  from  a  decision  passed  by 
'  Second  Subordinate  Judge  of  Tip- 
pah, daie^  the  2nd  December  r8j4, 
nrsing  a  decision  of  the  Moonsiff  of 
foornuggur^    dated  the    31st  December 

1873. 

toy  Churn  Deo  and  others  (Defendants), 
Appellants^ 

versus 

Jtam  Doollob  Deo  (Plaintiff),  Respondent. 

^Mao  Nullit  Chunder  Sen  for  Appellants. 

Baboo  Aukhil  Chunder  Sen  for 
Respondent. 

JKHiere  the  first  Court  had  decided  a  suit  on  the  first 
seoood  issues,  but  expressed  no  opinion  on  the 
which  had  reference  to  the  rights  of  the  parties, 
HSLD   that  the  Lower  Appellate  Court  had  no 
to  remand  the  case  for  trial,  but  should  have  de- 
it  on  the  evidence  in  the  record. 

;b  this  case  the  parties  went  to  trial  on 
issues  as  framed  by  the  first  Court, 
support  of  these  issues  both  parties  ad- 
Ded  evidence. 

The  first  Court  decided  the  case  on  the 
and  second  issues,  but  expressed  no 
ipniion  on  the  third  issue,  which  had  refer- 
9<Me  to  the  righu  of  the  parties. 

The  Snbc»^dinate  Judge,  on  appeal,  over- 
Wfad  the  decision  of  the  first  Court  on  the 
V^ioQ  of  limitation,  and  remanded  the  case 
fer  a  determination-of  the  question  of  right 
'^possession  combinedly. 
It  U  urged  here  in  special  appeal  that  the 


Subordinate  Judge  had  no  power  to  remand 
the  case  for  trial,  but  should  have  decided  it 
himself  on  the  evidence  which  is  on  the 
record. 

It  is  clear  that  this  objection  must  prevail, 
and  that  the  Subordinate  Judge  has  acted 
contrary  to  the  provisions  of  section  352  of 
the  Procedure  Code.  His.  order  of  remand 
is,  therefore,  set  aside,  and  the  case  must  go 
back  to  him  in  order  that  he  may  decide  it 
himself  on  the  evidence  upon  the  record. 

It  may  be  noticed  that  an  objection  is 
taken  that,  in  his  judgment,  the  Subordinate 
Judge  has  treated  the  year  1170  (which  is 
the  year  ib  which  a  certain  ijara  pottah 
was  given)  as  being  of  the  Bengali  era, 
whereas  in  point  of  fact  it  is  of  the  Tipperah 
era.     He  must  see  whether  this  is  so  or  not. 

Costs  will  abide  the  result. 


The  16th  February  1876. 

Present : 

The  Hon'ble  G.  G.  Morris,  Judge. 

Lapse  of  Title— Wrongful  Possession. 

Case  No.  330  of  1875. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Rajshahye^ 
dated  the  ^oih  November  1874^  reversing 
a  decision  of  the  Moonsiff  of  Sheraj- 
gunge,  dated  the  nth  June  1874. 

Kristo  Gopal  Roy  and  another  (two  of  the 
(Plaintiffs),  Appellants, 

versus 

Roodro  Chunder  Roy  and  others 
(Defendants),  Respondents. 

Baboos  Doorga  Mohun  Doss  and  Mohinee 
Mohun  Roy  for  Appellants. 

Baboo  Huree  Mohun  Chuckerbutty  for 
Respondents. 

Where  a  person's  title  to  land  is  eztui|^uished  by 
reason  of  his  Ywnvkg  been  long  out  of  possession,  no  new 
right  or  cause  of  action  can  accrue  to  him  by  taking 
wrongful  possession. 

There  appears  to  me  to  be  no  sufficient 
reason  for  interfering  with  the  Judgment  of 
the  Lower  Appellate  Court.  That  Court  has 
found  upon  the  evidence  that  the  lands  in 
suit  have  been  held  by  certain  ryots  under 
the  defendants,  respondents,  to  whom  they 
paid  rent  for  fifteen  or  sixteen  years  prior 
to  the  22nd  Falgoon  1279.  On  that  date 
the  plaintiff  took  forcible  possession  of  these 
lands.     A  suit    under  section   15  of    Act 
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XIV.  of  1859  was  instituted,  and  the  Court 
held  that  the  plaintiff  had  wrongfully  dis- 
possessed the  defendants  from  the  lands  on 
that  date.  Before  the  decree  under  that 
Act  could  be  brought  to  ezecMtion,  the 
plaintiff  instituted  this  suit  to  obtain  a  de- 
claration oi  his  title.  It  seems  to  be  quite 
clear  ^hat  as,  prior  to  the  37th  Falgoon  1279, 
the  plaintiff  had  not  been  in  possession  of 
these  lands  for  a  period  of  fifteen  or  sixteen 
years,  his  title  in  them  was  extinguished,  and 
no  new  right  or  cause  of  action  can  accrue 
to  him  by  reason  of  his  wrongful  possession 
since  that  date. 
The  appeal  is  dismissed  with  costs. 


The  17th  February  1876. 

Present : 

The  Hon'ble  G.  G.  Morris,  ^udge. 

Tenant  versus  Tenant— Ejectment— Notice 

to  Quit 

Case  No.  494  of  1875. 

Special  Appeal  from  a  decision  passed  hv 
the  Officiating  Second  Subordinate  Judge 
of  Tipper ahy  dated  the  21st  December 
i8j4,  reversing  a  decision  of  the  Sudder 
Moonsiff  of  that  District,  dated  the  6th 
April  iSj^, 

Chunder  Monee  Chanda  (Plaintiff), 
Appellant, 

versus 
Brindabun  Nath  (Defendant),  Respondent, 

Baboos    Rally  Mohun    Doss  and    Doorga 
Mohun  Doss  for  Appellant. 

Baboo  Bharut  Chunder  Dutt  for 
Respondent. 

In  a  suit  between  two  rival  tenants  having  the  same 
landlord,  the  one  striving^  to  obtain,  and  the  other  to 
maintain^  possession  of  a  particular  parcel  of  land, 
where  it  is  found  that  the  defendant  is  still  in  occupa- 
tion and  has  not  been  ejected  by  the  zemindar,  the  mere 
production  of  a  pottah  alleg^ed  to  have  been  granted  to 
the  plaintiff  by  the  zemindar  cannot,  of  itself,  determine 
the  tenancy  of  the  defendant  or  enable  the  plaintiff  to 
stand  in  the  shoes  of  the  zemindar  and  serve  the  occu- 
pant tenant  with  a  notice  to  quit. 

The  plaintiff  brought  this  suit  to 
obtain  possession  of  certain  three  kanees 
of  land  which  had  been  found  by  a 
possessory  award,  dated  the  i6th  Septem- 
ber 1873,  to  be  in  the  possession  of  the 
defendant.  In  proof  of  his  title  to  this 
land,  the  plaintiff  set  up  a  pottah  of  August 
1873,  alleged  to  have  been  granted  him  by 


the   Rajah  zemindar.    The  defendaat 
posed  the  claim  of  the  plaintiff,  on  the 
that   he    had   a  right  of  occupancj 
land.     He  also  asserted  that  be  coaid 
ejected    without   a  previous    notice 
part    of   the  zemindar.     Both  the 
Courts  have  found  that  no  right  of 
cy  exists  in  the  defendant.     In  the 
of  the  notice  the  first  Court  expressed 
as  follows :  ''  It  has  been  contended,  oft 
"half  of  the  defendant,  that  the  ze 
'*  had  no  power  to  grant  the  lease  wi 
''  having  previously  served  a  notice  of 
"  ment  on  the  defendant.     But  this 
"  tion  does  not  seem  to  me  valid.     This 
''  is  not  a  suit  for  ejectment  by  the 
"  dar.     It  is  a  suit  between  ryot  and 
"  each  party  setting  up  his  right  and  title 
''  such,  and  they  must  stand  or  fall  a 
''  as  they  succeed  or  fail  in  making  out 
"  ground."  The  Moonsiff,  therefore,  gave 
plaintiff  a  decree  to  recover  possession  of 
land  in  dispute.     The  Subordinate  Jad 
appeal,  differed  from  the  first  Conn  on 
point  saying :     "  The  defendant's  tenancy 
**  not  yet  been  determined.     He  is  a  tei 
*'  the  term  of  whose  tenancy  is  not  for 
*'  definite  period.     Consequently,  the  an 
''  standing  is  that  the  said  tenancy  is  d 
"  minable  at  the  option  of  either  party, 
''  landlord  or  the  tenant,  by  a  previous 
'*  tice.     The  landlord  has  not  yet  notified 
'*  the  tenant  to  quit ;  and  so  long  as  he  d 
"  not  choose  to  do  so,  the  defendant  has 
"  right  to  remain  on  the  soil."     He,  therefi 
refused  to  give  a  decree  for  possession 
favour  of  the  plaintiff. 

In  special  appeal  it  is  urged  that 
defendant's  claim  to  a  right  of  occupa 
having  failed,  a  decree  ought  to  have 
given  in  favour  of  the  plaintiff,  and  a  decisi 
in  the  I4lh  Weekly  Reporter,  p.  168,  is  qu 
as  an  authority  in  point.  But  it  is  qi 
clear  that  the  defendant  not  only  raised  t! 
question  of  right  of  occupancy,  but  asse 
the  necessity  of  a  notice,  and  both  the  I 
er  Courts  have  dealt  with  this  point.  It 
next  contended  that  there  was  no  express 
issue  on  this  point  of  notice,  and  that  there* 
fore  the  case  should  be  remanded  in  order 
that  it  may  be  determined  whether  the  Rajab 
zemindar  was  bound  to  serve  a  notice  on 
the  defendant  at  all,  or  whether  he  did,  m 
fact,  serve  a  notice  upon  him.  Or  in  lieu  of 
this,  the  Court  is  asked  to  follow  the  princi- 
ple laid  down  in  23  Weekly  Reporter, 
p  440,  in  the  case  of  Hem  Chunder  Ghosc 
{Plaintiff)  Appellant  vs.  Radha  Pershad  ^ 
Paleet    (Defendant)  Respondent,  and  direct  \ 
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decree  be  given  in  favoar  of  the  plaint- 
ring  a  date  for  giving  up  possession 
shall  be  fair  towards  the  defendant. 
seems  to  me  that  the  plaintiff  is  not 
_jition  to  make  a  demand  of  this  sort. 
m  a  suit  between  two  rival  tenants  hav- 
same  zemindar  for  their  landlord,  the 
__iving  to  obtain,  and  the  other  to  main- 
^ possession  of  a  particular  parcel  of  land. 
been  found  by  the  Lower  Appellate 
__  that  the  defendant  is  siill  in  occupa- 
i!of  this  parcel  as  a  tenant  of  the  zemin- 
The  Rajah  zemindar  has  not  chosen  to 
;the  defendant  from  the  Und,  and,  there- 
the  mere  production  of  a  poltah  alleged 
(ve  been  granted  by  the  Rajah  to  the 
Liff  cannot,  of  itself,  determine  the  tenan- 
the  defendant,  nor  can  it  create  a  right 
I,  whether  it  exists  in  the  Rajah  or  not, 
_ijah  has  not  chosen  to  enforce.      The 
itiCf  cannot  possibly  stand  in  the  shoes 
Rajah  zemindar  either  to  demand  that 
^  to  quit  be  served  upon  the  defendant, 
ask  that  the  suit  on  his  part  be  treated 
ich  a  notice, 
^der  these  circumstances,  it  appears  to 
(that  the  judgment  of  the  Lower  Appel- 
Court  is  right,  and  the  appeal  must  be 
lissed  with  costs. 


The  2ist  February  1876. 

Present: 

Tlie  Hon'ble  G.  G.  Morris,  yudge. 

Fraud— Onus  ProbandL 

Case  No.  899  of  1875. 

mal  Appeal  from  a  decision  passed  by 

Subordinate     Judge    of    Tipper  ah, 

xted  the   tgth  February  tSys,   reversing 

decision  of  the    Moonsiff   of  Panch- 

7khoria,  dated  the  13th  May  1874. 

ibeerrooddeen  and  others  (Defendants), 
Appellants, 

versus 

jogul  Shaha  and  others  (Plaintiffs), 
Respondents, 

Moonshee  Serajul  Islam  for  Appellants. 


Baboo  Protab  Chunder  Mojoomdar  for 
Respondents. 

I  In  a  suit  to  set  aside  a  pottah  on  the  ground  of  fraud, 
B^'onnsof  proving  fraud  rests  with  him  who  alleges  it, 
bnta  h«  discharges  thb  obligation  and  discloses  a 


primd  facie  case  of  fraud  on  the  part  of  the  defendants, 
there  is  no  need  for  the  Court  to  proceed  further. 

This  suit  has  been  wrongly  dealt  with  by 
the  Lower  Appellate  Court.  It  was  a  suit 
brought  by  a  recent  purchaser  of  a  share  in 
a  talook  to  set  aside  a  mirassi  pottah  of 
anterior  date,  purporting  to  have  been  granted 
by  the  former  sharers  in  the  talook  to  the 
defendants. 

The  Lower  Appellate  Court  gave  a  decree 
in  favour  of  the  plaintiff. 

The  objection  in  special  appeal  is  that  this 
decree  has  been  given  entirely  on  a  consider- 
ation of  the  evidence  brought  forward  by 
the  defendants,  and  not  on  any  consideration 
of  evidence  adduced  by  the  plaintiff  to  prove 
his  allegation  that  the  pottah  was  set  up  by 
the  defendants  in  collusion  with  the  other 
shareholders  of  the  talook  in  fraud  of  his 
rights. 

It  is  also  objected  ihat,  by  not  looking  first 
at  the  evidence  adduced  by  the  plaintiff,  the 
Lower  Appellate  Court  has  misapprehended 
the  force  of  the  evidence  produced  on  the 
part  of  the  defendant.     As  an  illustration  of 
this,  the  following  passage  in  the  judgment 
of   the   Subordinate   Judge   is   referred  to: 
''  The  plaintiffs  say  that,  after  their  purchase 
'Mn   1274  and   1276,  the  defendant  Ashruf 
''  Mollah,  in  collusion  with  their  vendors,  has 
'*  got  the  pottahs  with  prior  dates.     Conse- 
**  quently  the  depositions  of  PannaooUah  and 
"  Kashee  Nath,  two  of  the  vendors,  brought 
"  in  by  the  defendant,  cannot  be  safely  relied 
"  upon,  if  there  is  no  other  evidence  to  show 
'^  that  the  pottahs  were  bond  fide  granted  in 
"  1 27 1.     The  only   other  evidence   is  the 
"  deposition  of  Baddarooddeen,  but  he  point- 
"  ed  out  another  paper  as  pottah,  and  when 
"  that  real  pottah  was  put  in  his  hands,  or 
*'  shown  to  him,  he  said  that  he  did  not  sub* 
"  scribe  to  it  as  witness." 

It  is  pointed  out  here  that  disbelief  in  the 
evidence  of  the  two  vendors  is  not  a  neces- 
sary consequence  of  the  allegation  of  the 
plaintiff  that  ''  the  defendant  Ashruf  Mollah, 
*'  in  collusion  with  their  vendors,  has  got  the 
'*  pottahs  with  prior  dates.''  Nor,  again,  in  the 
passage  where  the  Lower  Appellate  Court, 
after  expressing  doubts  regarding  the  dakhil- 
las  put  in  by  the  defendants,  says :  "  There 
"  is  no  tittle  of  proof  to  show  that  the  defen- 
'' dant  was  in  possession  from  1271  as  per 
''  mirassi  pottah,"  is  it  warranted  in  draw- 
ing the  conclusion  *'  that  the  pottah  has  been 
"  granted  after  1276  with  a  prior  date." 

These  objections  seem  to  me  to  have  much 

force.   The  plaintiff  came  into  Court,  alleging 

I  that  a  certain  pottah,  granted  by  the  former 
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sharers  in  the  talook,  is  a  false  and  fraudulent 
document.  It  is  for  him  to  give  evidence  in 
support  of  this  allegation.  The  onus  of 
proving  the  fraud  rests  on  him,  and  until  he 
discharges  this  obligation  and  discloses  a 
primd  facie  case  of  fraud  on  the  part  of 
the  defendants,  there  is  no  need  for  the  Court 
to  proceed  further. 

In  the  case  refepred  to  in  the  22nd  Weekly 
Reporter,  p.  124  (Rajnarain  vs,  Rowshun 
Mull),  it  is  clearly  laid  down  that,  where  a 
party  puts  forward  a  charge  of  collusion 
with  a  view  to  defraud,  he  must  give  dis- 
tinct and  direct  evidence  of  such  collusion 
and  fraud.  Here,  so  far  as  appears  from  the 
judgment  of  the  Lower  Appellate  Court, 
there  is  nothing  to  show  that  the  plaintiff 
has  made  out  any  case  of  fraud  on  the  part 
of  the  defendants  and  the  grantors  of  the 
pottah.  The  case  must,  therefore,  go  back  to 
the  Lower  Appellate  Court  for  re-trial.  The 
Subordinate  Judge  mast  see  whether  there 
IS  such  evidence  on  the  part  of  the  plaintiff 
as  supports  the  allegation  of  fraud.  If  there 
is  no  such  evidence,  the  plaintiff  is  not  enti- 
tled to  a  decree. 

Costs  will  abide  the  event. 


The  21st  February  1876. 

Presini: 

The  Hon'ble  F.  A.  Glover,  Judgi. 

A  Statement  in  Mutation  Proceeding:  is  Evidence 
—Fact  found  not  to  be  overlooked  without  re- 
trial of  Issne— "  Document  **  under  Evidence 
Act 

Case  No.  402  of  1875. 

Special  Appeal  from  a  decision  passed  by 
the  First  Subordinate  Judge  of  Bhaugul- 
pore,  dated  the  srd  December  j8*J4, 
reversing  a  decision  of  the  Sudder 
Moonsiff  of  that  District,  dated  the  2Sth 
June  18J4, 

Budree  Lall  (Plaintiff),  Appellant, 

versus 

Bhoosee  Khan  (one  of  the  Defendants), 

Respondent. 

Baboos  Taruck  Nath  Dull  and  Judoo  Nath 
Sahoy  for  Appellant. 

Moonshee  Mahomed  Vusufloi  Respondent. 

In  a  suit  for  recovery  of  lands  claimed  partly  in 
virtue  of  rights  obtained  under  a  kobala  and  partly  in 


virtue  of  rights  purchased  at  a  sale  in  ca4 

crec  in  which  the  Lower  Appellate  Court  r 

nize  a  statement  made  before  a  Collector  in 
proceeding  as  a  *•  document  "  under  the  Ei 
and  overlooked  a  finding  in  the  Court  of  fi_ 
in  favour  of  the  plaintiff, — held  by  the  Hi^h 
a  statement  made  before  a  Collector  in  a  mot 
ceedingr  is^  document  entitled  to  be  rcceiwd  ^ 
under  5.  90  of  the  Evidence  Act;  and  that  a 
favour  of  a  party  in  theCourt  of  first  instaoGC 
overlooked  on  appeal,  without  directing  a  re-t 
issue  relating  to  the  point,  or  affording  tbe 
opportunity  of  strengthening  his  case. 

This  was  a  suit  to  recover  posses 
certain  land,  part  as  having  been  sold 
to  the  plaintiff  by  kobala,  and  part 
interest  of  sundry  jndgment-debtors, 
rights  bad  been  sold  in  execution  of  a 
and  purchased  by  the  plamtiff.    The  qi 
to   be   decided,   and  for  which   there 
already  been  a  remand  to  the  Court  of 
instance,  are  whether  the  property  (8 
lo^  gundas)  claimed  belonged  to  ph 
vendor,  Musst.  Nageena,  and  whether 
had  the  property  to  sell,  and  also  vl 
the  judgment-debtors  whose  rights 
purchased  had  any  share  in  the  esta^ 
if  so,  what  share. 

The  estate  belonged  originally  to 
Khan,  and  the  defendant  is  a  member 
family,  one  of  his  grandsons.     The  p] 
alleges  that  Musst.  Najoo,   wife  of 
one    of    the    sons   of    Bullee    Khan, 
Musst.  Hafeeun,  his  daughter,  sold  to 
Nageena,  the  wife  of  Bahadoor  Khan, 
son  of  Bullee  Khan,  8  annas  loi^  gt 
share  of  the  property,  and  that  Musst.  Na 
na  sold,  in  turn,  to  him  (plaintiff). 

He  also  alleges  that  3  annas  i  pies 
belonged  to  Musst.  Bhandee,  wife  of 
door,  and  Mahboob  and  Mungul  his 
and  that  their  interests  were  purchased' 
him  in  execution  of  decree. 

The  Subordinate  Judge  fixed  the  ft 
ing  two  issues  : — 

(i)     Whether  the  persons  through 
plaintiff  claimed  had  any  right  to  the 
perty?  and 

(3)     If  they  had,  were  their  titles  V 
conveyed  to  the  plaintiff  ? 

The   Subordinate    Judge   held    that 
plaintiff  had  been  unable  to  prove  the 
of  the  persons  through  whom  he  claii 
that  the  genealogical    tree  had   not 
proved ;  and  that  the  judgment-debtors 
not  shown  to  be  Bailee  Khan's  heirs, 
regard   to   the  purchase    from  Najoo 
Hafeeun,  the  Subordinate  Judge  held 
there  was  no  proof  that  their  rights,  if 
had  any,  were  conveyed  to  the  plaintiff 
Musst.  Nageena. 

With  regard  to  the  rights  of  the  fadgm 
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debtors,  the  Sabordinate  Judge  is  not  correct 
In  stating  that  the  defendant  denies  in  toto 
thoss  rights.  The  written  statement  denies 
Najoo  and  Hafeeun's  right  to  reversion,  no 
doubt,  and  also  that  of  others  through  whom 
die  defendant  claims  ;  but  it  admits  that 
Uabboob  and  Mungul,  two  of  the  judgment- 
iebtors,  were  sons  of  Bahadoor,  and,  there- 
ore,  entitled,  if  they  were  alive  when  their 
atber  died,  to  some  share  of  the  family- 
^opertj.  There  is  a  somewhat  dubiously- 
porded  statement  with  regard  to  Mahboob. 
i  is  said  that  he  died  without  issue,  but  the 
Uue  is  not  given ;  whilst,  as  for  Mungul,  it  is 
listinctiy  asserted  by  the  defendant,  and  the 
tatement  is  not  denied,  that  Mungul  is  alive 

0  the  present  time. 

Then  as  to  the  evidence  in  support  of  the 
{Cnealogical  tree,  the  Subordinate  Judge 
lifera  from  the  Moonsiff,  and  holds  the 
iescent  not  proved  for  the  following  reasons : — 

The  decision  of  1858  is  not  to  be  found 
QA  the  record,  and,  therefore,  the  Subordinate 
^udge  takes  no  notice  of  it ; 

The  statement  of  Bahadoor  is  not  admis- 
tible  as  evidence ;  and 

Imam  Buksh*s  evidence  is  not  credible. 

With  regard  to  Imam  Buksh,  there  is,  of 
course,  nothing  to  be  said.  This  is  a  special 
^>peai,  and  the  Subordinate  Judge's  estimate 
of  the  credibility  of  the  witness's  evidence  is 
BO  ground  of  objection  in  law. 

The  Subordinate  Judge  has  refused  to 
receive  as  evidence  Bahadoor's  statement,  on 
the  ground  that  the  mere  production  of  a 
copy  of  the  statement  is  not  sufficient  to 
piove  its  correctness,  or  that  it  was  really 
made  by  Bahadoor. 

The  statement  in  question  was  made  in 
1843  in  the  course  of  a  mutation-proceeding 
before  the  Collector,  when  Bahadoor  was 
examined  for  the  purpose  of  ascertaining, 
who,  besides  Ranoo,  the  third  son  of  Bullee 
Khan,  were  co>sharers  in  the  estate,  and  in 
this  statement  Hafeeun  was  declared  to  be 
his  sister  of  the  full  blood.  Musst.  Najoo 
is  not  mentioned. 

1  The  Subordinate  Judge  says  that  sec- 
Itton  90  of  the  Evidence  Act  refers  to  docu- 
ments and  not  to  statements ;  but  he  appears 
to  have  overlooked  the  effect  of  section  So, 
which  declares  that,  '*  when  any  document  is 
produced  before  any  Court,  purporting  to  be 
a  memorandum  of  the  evidence  given  by  a 
witness  in  a  judicial  proceeding,  or  before 
any  officer  authorized  by  law  to  take  such 
evidence,  the  Court  shall  presume  that  the 
document  is  genuine,        ♦        *         • 

«&d  r  - 1  such  evidence  was  duly  taken." 


Under  this  section,  therefore,  the  Subor- 
dinate Judge  was  bound  to  take  the  exami- 
nation of  Bahadoor  recorded  in  the  mutation 
case  in  November  1843  ^s  genuine,  and  as 
having  been  duly  taken.  It  was  legal 
evidence,  quantum  valeai^  in  support  of  the 
plaintiff's  case,  and  the  Subordinate  Judge 
was  not  justified  in  ignoring  it  on  the  grounds 
recorded  in  his  decision.    ' 

Then,  with  regard  to  the  witnesses.  The 
finding  as  to  Imam  Buksh  cannot  be  inter- 
fered with,  but  I  find  on  the  record  another 
witness,  Ranoo  Singh,  who  speaks  to  the  fact 
that  Bullee  Khan  had  a  daughter  named 
Hafeeuh,  and  that  Mahboob  and  Mungul 
were  sons  of  Bahadoor.  This  was  evidence, 
whatever  might  be  its  value,  in  support  of 
the  plaintiff's  case,  and  the  Subordinate 
Judge  ought  to  have  considered  it. 

Then  as  to  the  proof  of  the  plaintiff's 
purchase  from  his  vendor,  Musst.  Nageena. 
It  appears  that,  on  the  original  trial  on  the 
nth  September  1873,  an  issue  was  fixed  as 
to  the  truth  of  this  purchase,  and  whether 
possession  passed  under  it.  The  Moonsiff 
decided  the  issue  in  favour  of  the  plaintiff. 
On  appeal  the  Subordinate  Judge  remanded 
the  case  on  other  points,  and  the  Moonsiff  on 
the  remand,  whilst  finding  still  for  the  plain- 
tiff, passed  no  further  decision  in  respect  of 
Nageena's  conveyance  ;  but  the  Subordinate 
Judge,  on  the  defendant's  appeal,  has  now 
decided  that  the  purchase  from  Nageena  had 
not  been  proved,  and  that  without  going  any 
further  into  the  point,  or  giving  the  plaintiff 
an  opportunity  of  strengthening  his  case. 
If  the  Subordinate  Judge,  on  the  ground 
that  the  whole  case  was  still  open,  desired  to 
re-consider  the  question  of  Nageena's  con- 
veyance, a  question  decided  in  1873,  and 
regarding  which,  so  far  as  I  can  see,  no 
substantial  objection  was  taken,  he  ought  to 
have  directed  the  issue  to  be  re-tried  by  the 
Moonsiff,  and  then  have  disposed  of  it  him- 
self on  appeal.  I  have  already  stated  that, 
on  the  remand,  the  question  of  Nageena's 
conveyance  does  not  appear  to  have  been 
mooted,  for  the  Moonsiff  fixed  no  issue 
regarding  it,  and,  no  doubt,  considered  the 
point  finally  disposed  of  in  favour  of  the 
plaintiff. 

It  seems  to  me,  therefore,  that,  in  the 
particulars  I  have  noted  above,  the  Subordi* 
nate  Judge  had  fallen  into  errors  of  law, 
and  that  those  errors  have,  undoubtedly, 
affected  the  merits.  He  ought,  I  think,  if 
he  still  holds  that  Nageena's  conveyance  is 
dubious,  to  have  an  issue  on  the  point  fixed 
and  tried.    And  as  regards  the  shares  of  the 
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parties  whose  rights  he  says  he  has  pur- 
chased, the  Subordinate  J  udge  must  take  into 
consideration  the  evidence  which  he  has  im- 
properly overlooked. 

The  case  is  remanded  to  him  with  refer- 
ence to  the  above  remarks,  and  costs  will 
follow  the  result. 


The  22nd  February  1876. 

Preseni : 

The  Hon'ble  F.  B.  Kemp  and  C.  Ponlifex, 

yudges. 

Proceedings  under  s.  38,  Act  VIII.  of  1869. 

Appeals  under  section  ij  of  the  Letters 
Patent  from  a  decision  passed  by  the 
Hon* die  F,  A,  Glover,  one  of  the  Judges 
of  this  Court y  dated  the  3rd  August  iS*js^ 
iri  Special  Appeals  Nos,  t6jo  and  tSji  of 
1874, 

Shaikh  Jamalooddeen  Hossein  (Plaintiff), 

Appellant, 

versus 

Ramadheen   Misser  and   another 
(Defendants),  Respondents, 

Moonshee  Serajul  Islam  for  Appellant. 
Baboo  Taruck  Nath  Butt  for  Respondents. 

In  a  suit  in  which  defendant  had  admitted  his  tenan- 
cy but  had  disputed  the  amount  of  the  rent  claimed  by 
plaintiff,  and  plaintiff  had  not  made  a  special  applica- 
tion to  the  Collector,  under  s.  38,  Act  VIII.  of  1869,  for 
the  determination  and  record  of  tenures,  undertenures, 
and  rates  of  rent  in  the  land  in  suit — held  that,  in 
the  absence  of  any  special  order  of  the  Collector  fixing 
the  rates  of  rent,  there  was  no  legal  order  which  could 
be  considered  final. 

Kempt  y. — These  are  appeals  from  the 
decision  of  Mr.  Justice  Glover.  The  plaint- 
iff is  the  appellant  in  both  cs^ses.  The  suit 
was  for  rent.  The  defendant  admits  the 
tenancy,  but  disputes  the  amount  of  rent 
claimed.  All  three  Courts — the  Moonsiff, 
the  Subordinate  Judge,  and  the  learned 
Judge  in  this  Court— have  dismissed  the 
plaintiff's  claim,  holding  that  the  proceedings 
under  section  38,  Act  VIII.  of  1869,  are  not 
final  proceedings,  and  are  not  binding  upon 
the  defendants. 

Two  points  are  taken  in  appeal  before  us 

isty  that  the  defendant  having  alleged 
collusion  on  the  part  of  the  Ameen,  the  onus 
of  proving  that  allegation  was  on  the  defend- 
ant ;    »«(/,  that  the   Civil   Court    was    not 


competent  to  re-open  the  prcx:ecdii 
section  38. 

We  take  the  last  point  first.  Ui 
lion  38  a  proprietor  may  apply  for 
surement,  or,  on  special  application. 
ask  the  Collector  to  ascertain,  dciei 
record  the  tenures,  under-tenures,  a 
of  rent  payable  for  such  tenures, 
was,  in  this  case,  no  special  applicatioo 
under  section  38,  and,  therefore, 
absence  of  such  special  application,  no 
fixing  the  rales  of  rent  payable, 
passed  by  the  Collector,  and,  therefor^" 
was  no  legal  order  on  the  part  of  the 
tor  that  could  be  considered  as  final. 

The  appeals  are  disviissed  with  c( 


The  23  rd  February  1876. 

Present : 

The  Hon'ble  Sir  Richard  Garih,  Kf, 
Justice,  and   the  Hon'ble  E.   G. 
Judge. 

Act  VIII.  (B.  C.)  of  X869 -Streets  in  Tt 
Buildings—Ejectment— Enhancement  o£] 

Cases  Nos.  2147  to  2149  of  1874. 

Special  Appeals  from  a  decision   pi 
the  Judge  of  Bkaugulpore,  dated 
June  i8j4,   reversing  a   decision 
Moonsi^  of   Mongkyr,    dated    ike 
February  1874. 

The  Collector  of  Monghyr  (Piaintil 

Appellant, 

versus 

Hakim  Madar  Buksh  and  others(DefeB( 

Respondents, 

The  Officiating  Advocate- General  for 

lant. 

Mr,  M,  L,  Sandel  for  Respondei 

Act  VIII.  (B.  C.)  of  1869  relates  only  to 
holdings,  and  its  provisions  have  noapplicatiooi 
forminfjr  part  of  a  street  in  a  town  : 

The  mere  fact  that  a  building^  has  been  erecielj 
piece  of  land  with  the  consent  of  the  propnetor«i 
not  five  the  occupant  a  right  to  hold  the  land 
tualfy  at  the  same  rate ;  and  if  the  proprietor,  « 
ultimate  view  of  raising  the  rent,  ^rings  a  suit  for  <| 
ment,  he  has  a  right  to  have  his  title  to  eject  ^'' 
that  suit. 

In  such  a  suit,  after  defendants'  statement  is) 
plaintiff  is  not  at  liberty,  without  any  leave  fr 
Court,  to  withdraw  his  original  daim«  and  sul 
one  for  enhanced  rent. 

Garth,  C.J.^Both  the  lower  Courts 
pear  to  have  thought  that  the  provisiomi 
Act  VIII,  (B.  C.)  of  1869  are  applicable  tof 
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Bat,  if  the  Judge's  finding  that  the 
in  dispute  forms  part  of  one  of  the 
rincipal  streets  in  Monghyr  is  correct,  that 
can  have  no  application,  as  it  relates  only 
agricultural  holdings. 
As  the  case  was  Srst  hid,  it  was  a  suit 
ejectment  from  8  coitahs  9^  dhurs  situ- 
IHed  in  a  bazar,  the  property  of  Government, 
Rod  to  recover  mesne-profits  for  the  occupa- 
Bon  thereof  from  the  date  of  suit. 

After  the  defendant's  statement  was  filed, 
%  most  irregular  course  appears  to  have  been 
taken  on  behalf  of  Government.  The  Col- 
fxxxx  filed  a  statement,  apparently  with- 
out any  leave  from  the  Court,  in  which  he 
virtually  withdrew  his  original  claim  in  the 
plaint  to  eject  the  defendant,  and  substituted 
in  its  stead  a  claim  against  him  for  enhanced 
lent 

The  Moonsiff,  before  whom  the  plaint  was 
£led,  very  properly  rejected  the  supplemental 
substituted  claim,  but  allowed  it  to  remain 
the  record,  and  settled  the  issues  in 
rdance  with  the  original  plaint  and.  the 
fendant's  statement ;  but  the  Moonsiff,  who 
erwards  tried  the  case,  seems  to  have  dis- 
rded  these  issues,  and  to  have  allowed 
the  trial  to  proceed  upon  an  entirely  new 
basis. 

L    It  seems  to  have  been  assumed,  both  by 
pim  and  the  Lower  Appellate  Court,  that  the 
iprovisions  of    Act  VIII.    (B.  C.)  of    1869 
iwere  applicable  to  a  case  of  this  nature,  and 
hence  the  confusion  which  is  apparent  in  the 
judgment  of  both  the  lower  Courts,  owing 
to  the  attempt  to  apply  a  special  law  to  a 
case  which  does  not  come  within  its  provi- 
sions. 

It  is  not  denied  that  the  Government  is 
\^  proprietor  of  the  soil  on  which  the 
.bailding  in  the  occupation  of  the  defendant 
I  lUads,  and  the  real  point  at  issue  between 
I  the  Government  and  the  defendant  is,  whe- 
;  ther  the  Government  as  proprietor  can  eject 
^  the  defendant  from  the  land  and  take  pos- 
Kssioa  thereof,  leaving  him  to  remove  the 
lioate  he  has  erected. 

^  If  it  be  decided  that  Government  is  en- 
vied to  take  possession  of  the  land,  it 
fellows,  as  a  result  of  such  determination, 
tiiat  the  Government  can  make  its  own 
terms  with  the  person  in  occupation,  and  the 
.  cardinal  issue  in  the  case  is,  "  Is  the  Govern- 
laent  entitled  to  eject  the  defendant  and 
to  take  possession  of  the  land  in  dispute  ?" 
To  determine  this  question,  it  will  be  neces- 
W7  to  consider  the  evidence  as  to  the  origin 
of  the  tenancy  and  the  conditions  under 
i»hich  the  tenant  erected  the  building.    The 
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mere  fact  that  a  building  has  been  erected  on 
the  land  with  the  consent  of  the  proprietor 
of  the  estate  does  not  give  to  the  occupant 
a  right  to  hold  the  land  perpetually  at  the 
same  rate  as  is  contended  by  the  defendant. 
And  if  the  proprietor,  with  an  ultimate  view 
of  raising  the  rent,  brings  a  suit  for  eject- 
ment, he  has  a  right  to  have  his  title  to  eject 
determined  in  that  suit. 

The  issues,  therefore,  upon  which  the  rights 
of  the  parties  depend,  have  not  been  properly 
tried  in  the  Court  below,  and  we  consider 
that  we  ought  to  remand  the  case  to  the 
Moonsiff's  Court  with  directions  that  he  shall 
try  the  following  issues,  and  that  the  parties 
be  at  liberty  to  adduce  any  evidence  they 
think  proper  upon  the  trial  : — 

isi. — Was  the  Government  entitled,  at  the 
time  of  the  commencement  of  this  suit,  to 
eject  the  defendant  and  to  take  khas  posses- 
sion of  the  land  in  dispute  ? 

2nd, — If  so,  whether  the  Government  is 
entitled  to  any  and  what  amount  of  mesne- 
profits  .^ 

The  costs  will  abide  the  ultimate  result. 


The  24th  February  1876. 

Present : 

The  Hon'ble  F.  A.  Glover,  Judge. 

Special  Appeal— Questions  of  Evidence— Error 
of  Law— Comparative  Credibility  of  Witnesses* 

Case  No.  639  of  1875. 

Special  Appeal  from  a   decision  passed  by 
the     Officiating     Subordinate    judge    of 
Tirhooty  dated  the   tgth  December  iSj^y 
reversing  a  decision   of  the   Moonsiff  of 
Taj  pore,  dated  the  31st  July  1874. 

Mr.  W.  Mackenzie  (Plaintiff),  Appellant, 

versus 

Jowahir  Mahtoon  and  others  (Defendants), 

Respondents. 

Mr,  C  Gregory  and  Moonshee  Serajul 
Islam  for  Appellant. 

Baboo  Kalee  Kishen  Sen  for  Respondents. 

The  High  Court  cannot  interfere  in  special  appeal 
with  a  Lower  Appellate  Court's  opinion  as  to  the  com- 
parative worth  of  the  testimonies  of  two  witnesses. 

Where  the  Lower  Appellate  Court  disbelieved  the 
evidence  of  a  witness,  solely  because  he,  being  a  naib. 
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pitwaree,  signed  certain  dannabundee  papers  as  a  pat- 
waree,  it  was  considered  to  have  committed  an  error 
of  law  which  warranted  a  remand  by  the  High  Court  in 
special  appeal. 

This  was  a  suit  to  recover  rent  for  1280 
and  part  of  1 28 1  F.  S.  The  plaintiff  claimed 
rent  at  the  rates  which  were  paid  by  the 
tenant  during  the  previous  year.  He  is  the 
lessee  of  a  half  share  of  the  estate,  and  it  is 
said  was  forced  to  bring  his  suit  in  its  pre- 
sent shape. 

The  defendants  admit  their  tenancy,  but 
deny  the  rates  claimed  by  the  plaintiff.  This 
was  the  point  on  which  the  parties  went  to 
trial. 

The  first  Court  found  for  the  plaintiff,  and 
gave  him  a  decree. 

The  Subordinate  Judge  reversed  that  deci- 
sion and  dismissed  the  suit,  except  so  far  as 
ihe  defendants  admitted  liability. 

The  first  objection  taken  in  special  appeal 
is,  that  the  Subordinate  Judge  is  wrong  in 
disbelieving  the  evidence  of  Joyram  on  be- 
half of  the  plaintiff,  because  he  has  not  filed 
the  jummabundee  papers  of  1271  to  1273 
and  1279.  But,  as  a  matter  of  fact,  the 
Subordinate  Judge  does  not  seem  to  me  to 
have  rejected  the  evidence  of  this  witness 
on  that  ground.  It  is  clear  from  what  he 
has  himself  recorded  in  the  earlier  part  of 
his  judgment  that  the  jummabundee  papers 
of  1279  were  filed.  He  could  not,  therefore, 
mean  to  reject  the  evidence  of  Joyram  in 
respect  of  those  papers.  What  he  refers  to 
is  the  jummabundee  of  the  previous  years. 
His  meaning  is,  I  take  it,  that,  whereas  this 
witness,  claiming  to  have  been  ticcadar  in 
1279,  and  gomashta  collecting  rents  in  1271, 
1272,  and  1273,  is  not  able  to  substantiate 
his  evidence  as  to  what  he  collected  in  1279 
by  showing  that  the  sums  then  collected 
were  the  same  as  were  always  collected  as 
proved  by  the  jummabundee  papers  of  1271, 
1272,  and  1273,  therefore  his  evidence  is 
untrustworthy.  If  this  was  all  that  the 
Subordinate  Judge  had  said,  perhaps  there 
would  have  been  something  in  the  objection 
raised  by  the  appellant's  vakeel,  because,  in 
the  years  1271,  1272,  and  1273,  Joyram  was 
not  ticcadar,  but  gomashta  only;  and  it 
might  have  been  said  that,  whereas  he  had 
the  papers  of  1279  and  filed  them,  he  had 
no  power  over  those  of  1271,  1272,  and 
1273;  and  that  was  the  reason  why  he  did 
not  file  them.  But  the  Judge  goes  on  and 
says  that  this  is  not  the  only  reason  for  dis- 
believing his  evidence,  but  his  evidence  is 
opposed  to  that  of  the  Patwaree  Ajoodhya 
Doss.    This  was  the  person  who  was  said  to 


have  made  out  the  jummabundee  ^ 
1279.     In  his  examination,  however, 
tincily  denies  the  correctness  of  the 
therein  recorded,  and  gives  his  e\ 
support  of  the  rates  admitted  by  the 
ant.     Supposing,  therefore,  that  the 
dinate  Judge  was  not  exactly  correct 
of  his  reasons,  certainly  nothing  can  bei 
against   his  other   reasons  for  disbel 
Joyram.     If    he    believed    Ajoodbja 
Patwaree,  it  was  impossible  for  him  to 
lieve  Joyram  Ticcadar.     This  is  the 
dinate  Judge's  opinion  on  the  evidence, 
is,  therefore,  a  question  of  fact  with 
this  Court  cannot  interfere  in  special 
The  other  objection  is  as  to  that 
his  judgment  where  he  says  that  the  \m 
bundee  papers  filed  by  the  defendant 
the  signature  of  the  manager  of  the 
of  Wards,  and  that  their  validity  is  uni 
ed.     This  has  no  bearing  on  this  part  of 
case,  because,  in  recording  that  opinion. 
Subordinate  Judge  had  already  rejected^ 
evidence  of  Joyram.     So  that  whether 
Subordinate  Judge  was  right  or  wn 
saying  that  the  jummabundee  of  the 
ant  bore  the  signature  of  the  manager  of 
Court  of  Wards  does  not  affect  the 
lity  of  the  witness  upon  whose  evidence 
plaintiff's  case  rests. 

The  next  objection  to  the  judgment  of 
Lower  Appellate  Court  is  with  regard  tol 
rent  payable  in  kind.  The  Subordi 
Judge  disbelieves  the  evidence  of  the  pi 
iff's  witness,  Achumbit  Lall,  on  the 
that  he  had  signed  the  dannabundee . 
as  patwaree,  whereas  it  appears  from 
deposition  that  he  was  only  a  naib-pat 
I  must  say  that  this  is  no  reason  ai 
Everybody  is  aware  that  a  patwaree 
a  naib-patwaree  perform  the  same  di 
the  one  being  the  deputy  of  the  other, 
a  naib  patwaree  is  expected  to  do,  and  in 
does,  the  duty  of  a  patwaree  in  his  al 
And  the  dannabundee  papers,  containinj 
estimate  of  what  the  ryot  was  to  pay  in 
and  what  the  landlord  was  to  receive, 
be  as  correct  under  the  signature  of  a 
patwaree  as  they  might  be  when  signed 
the  patwaree.  As  this  is  the  only  rei 
that  I  can  discover  for  the  Subordii 
Judge's  reversing  the  order  of  the  first 
on  this  point,  I  think  he  has  committed 
error  in  law  which  necessitates  a  remand 
this  case  for  a  further  inquiry.  If,  on 
remand,  the  Subordinate  Judge  considers 
the  evidence  of  Achuntbit  Lall  is  not  to 
believed,  that  is  one  thing.  But  it  seems 
me  that  he  is  not  justified  in  disbelieviag 
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lence,  not  for  any  thing  in  his  deposition, 
i  fof  any  thing  opposed  to  it  in  the  evi- 
IDe  of  other  witjiesses,  but  simply  because 
l>eing^  a  naib-patwaree,  signed  the  danna- 
idee  papers  as  patwaree.  On  this  point 
icase  will  be  remanded.  On  the  other, 
special  appeal  will  be  dismissed. 

!  make  no  order  as  to  costs. 


The  24lh  February  1876. 

Present : 

The  Hon'ble  F.  A.  Glover,  Judge. 

■diaser  Crom  Mortgfag^or— Notice  of  Fore- 
closure—Objections. 

Case  No.  426  of  1875. 

fecial  Appeal  from  a  decision  passed  by 
the  Judge  of  Paina,  dated  the  22nd 
December  i8y^,  affirming  a  decision  of 
the  Officiating  Moonsiff  of  that  District, 
dated  th^joth  March  18^4, 

'MUterjeet  Singh  (Defendant),  Appellant, 

\  versus 

^ookh  Lall  Singh  and  another  (Plaintiffs), 
^  Respondents. 

to".  3/.  X.  Sandel  and   Baboo  Roop  Nath 

\  Banerjee  for  Appellant. 

i 

hboo  Bykunt  Nath  Doss  for  Respondents. 

;  A  purchaser  of  mortgaged  property  from  the  mort- 
^gor  is  entitled  to  notice  of  foreclosure,  and,  if  sued  for 
itesession  by  the  mortgagee,  may  defeat  the  suit  if  able 

0  plead  successfully  that  notice  was  not  served. 

1  If  such  objection,  however,  is  not  pressed,  or  being 
Hfttsed  is  decided  against  the  objector,  it  cannot  be 
llHKd  sobsequentiy  in  a  later  suit  brought  by  the  mort- 
|n^*s  representative. 

r 

\  The  plaintiffs  in  this  case  sue  to  recover 
iKissessioQ  of  certain  lands,  which  they  allege 
poe  purchased  by  them  from  one  Gurbur 
Sngh,  who  was  a  mortgagee  of  Bheenuck, 
the  original  proprietor.  The  mortgage  was 
foreclosed  in  1856;  and  it  is  said,  and  as  a 
waiter  of  fact  the  Judge  has  found,  that  pos- 
•Mwon  passed  by  t he  mortgagee.  The  J udge 
distinctly  says  in  his  decision  that  he  consi* 


ders  that  the  plaintiffs  have  given  evidence 
sufficient,  if  it  be  accepted,  to  establish  the 
fact  of  their  possession  of  the  property  at  a 
period  so  late  as  to  bar  the  operation  of  the 
law  of  limitation,  and  that  no  good  reason 
for  rejecting  that  evidence  has  been  shown 
to  us. 

The  defendant  likewise  claims  the  pro- 
perty by  purchase  from  Bheenuck  under  a 
kobala,  dated  the  22nd  of  December  1S48. 

There  appears  to  have  been  some  dispute 
as  to  the  identity  of  these  lands.  But  it  has 
been  decided  by  both  the  lower  Courts,  and, 
in  fact,  there  is  no  doubt  that  it  must  be  so, 
that  the  lands  are  identical,  otherwise  the 
parties  to  the  suit  would  have  been  fighting 
for  nothing.  The  Judge  has  found  that  the 
plaintiff's  purchase  and  the  title  of  their 
vendor  Gurbur  were  made  out,  and  he  has 
upheld  the  finding  of  the  first  Court,  and 
given  the  plaintiffs  a  decree. 

Now,  it  is  contended,  and  it  is  the  only 
objection  urged  before  me,  that  the  defendant 
being  a  purchaser  from  the  proprietor  Bhee- 
nuck, the  mortgagor,  he  was  entitled  to  a 
notice  of  the  foreclosure  by  the  mortgagee. 
It  appears  from  the  record  that  in  1863,  that 
is  to  say,  some  years  after  the  foreclosure  of 
the  mortgage,  the  mortgagee  brought  a  suit 
to  recover  possession  against  the  heirs  of 
Bheenuck,  the  mortgagor  and  the  defendant 
No.  1  in  this  case,  and  obtained  a  decree. 
In  the  written  statement  in  that  case  the 
objection  now  taken  was  urged,  namely,  that 
notice  of  the  foreclosure  was  not  served  on 
the  representatives  of  the  mortgagor.  No 
doubt  there  is  nothing  in  the  decision  exact- 
ly stating  that  that  objection  was  decided 
against  the  defendant,  but,  as  a  matter  of  fact, 
it  must  have  been  so,  because,  if  it  had  been 
proved,  the  case  of  the  plaintiff  would  have 
failed.  But  the  fact  of  the  decision  being 
in  his  favour  shows  that  the  objection  was  not 
pressed,  or,  if  pressed,  it  was  decided  against 
the  defendant.  If  that  be  so,  it  seems  to  me 
that  the  special  appellant  cannot  now  raise 
the  objection  in  this  case,  inasmuch  as  he 
had  opportunity  before,  more  than  ten  years 
ago,  to  raise  the  objection,  which  he  did ; 
and  so  far  as  I  understand  the  judgment  in 
the  case  on  that  date,  the  point  was  decided 
against  him.  The  Judge  does  not  mention 
the  objection  as  having  been  taken  before 
him,  though  it  is  to  be  found  in  the  petition 
of  appeal  to  his  Court,  and  I  suppose  it  was 
not  pressed. 

This  is  the  only  objection  taken  in  special 
appeal,  and,  as  it  fails,  the  appeal  must  be 
dismissed  with  costs. 
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The  25th  February  1876. 

Present: 

The  Hon'ble  F.  A.  Glover,  Judge. 

Objections— Special  AppeaL 

Case  No.  900  of  1875. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Patna^  dated 
the  28th  January  18^$^  affirming  a  de- 
cision of  the  Officiating  First  Moonsiff  of 
that  District,  dated  the  tst  April  18^4. 

Ramanoogra  Sahoy  and  others  (Defendants), 

Appellants, 

versus 

Mussamat  Dhondia  (Plaintiff),  Respondent. 

Baboo  Roop  Nath  Banerjee  for  Appellants. 

Baboo  Boodh  Sen  Singh  for  Respondent. 

Where  a  finding  of  both  the  Courts  below  is  objected 
to  in  special  appeal,  on  the  ground  that  it  is  not  sup- 
ported by  any  evidence  on  the  record,  the  objection 
ought  to  be  stated  in  distinct  words  in  the  petition  of 
appeal. 

The  objection  taken  in  special  appeal  to  the 
finding  on  evidence  of  both  the  Courts  below, 
**  that  the  plaintiff  did  not  resign  her  jote  in 
''1276  as  stated  by  the  defendant,  and  that 
''  the  tenure  held  first  by  her  husband  and 
**  afterwards  by  herself  was  a  mourosee  one," 
is  that  there  is  no  evidence  at  all  on  the 
record  showing  that  it  was  a  mourosee  jote. 
Now,  the  Subordinate  Judge  distinctly  says 
that  it  is  established  by  the  plaintiff's  wit- 
nesses that  the  land  in  suit  is  her  mourosee 
jote,  and  if  the  defendants  wished  to  traverse 
that  part  of  the  Subordinate  Judge's  deci- 
sion, they  ought  to  have  stated  their  objec- 
tion in  distinct  words.  There  is  no  ground 
in  the  petition  of  special  appeal  which  will 
cover  an  objection  of  this  kind. 

The  special  appellants'  pleader  has  referred 
me  to  the  third  ground,  which  he  considers 
will  enable  him  to  argue  it.  That  ground  is 
in  the  following  words :  "  The  plaintiff  has 
"  acquired  no  right,  or,  if  she  has  any  right, 
"that  right  is  lost  by  her  self-conduct." 
And  assuming  that  this  means  '*  her  own 
conduct,"  the  ground  cannot,  in  any  possible 
way,  be  understood  as  objecting  to  the  find- 
ing of  the  Subordinate  Judge  that  the  jote 
was  a  mourosee  one. 

The  special  appeal  is  dismissed  with  costs. 


The  25th  February  1876. 
Present  p 

The  Hon'ble  F.  A.  Glover,  ytu/ge. 

Rent  in  Kind— Jurisdiction— PUuntifiTs  Wit 
es— Undecided  Issue — Remand. 

Case  No.  1107  of  1875, 

Special  Appeal  from   a  decision  paise£ 
the   Subordinate  Judge   of  Pafna^ 
the    2gth    December     i8j4^    affirming^ 
decision  of  the  Moonsiff  of  Behar^ 
the  gih  February  1874, 

Mullick  Amanut  AH  and  others  (Plaii 

Appellants, 

versus 

Ukloo  Pasee  (Defendant),  RespondenL' 

Mr.  R.  E.  Twidale  and  Moonshie  Ai 
Baree  for  Appellants. 

Baboo  Boodh  Sen  Singh  for  Responds 

A  suit    for    rent  in  kind  is    cognizable   under 
Vni.(B.  C.)ofiS69. 

A  plaintiff's  witnesses  may  not  be  believed,  but 
cannot  be  ignored. 

Where  the  lower  Courts  have  come  to  no  decisii 
a  point  raised,  the  plaintiff  in  special  appeal  has  a 
to  a  remand  for  the  point  to  be  tried,  even  thougb 
trifling. 

A  PRELIMINARY  objcction  has  been 
to  the  hearing  of  this  appeal,  on  the 
that  ihe  suit  is  of  the  nature  cognizable 
Court  of  Small  Causes.     It  appears  to 
that  it  is  not  so.     The  suit  is  for  value 
crops  no  doubt.     But  it  is  essentially  a 
for  rent  claimed  for   part  ownership 
certain  date  and  palm  trees,  and  over^^ei 
crops.     The  suit  is,  therefore,  for  rent  in  kii 
and    was  clearly  cognizable   by  the  Cc 
under  Act  VIII.  of  1869;  it  appears  moi 
over  from  the  lecord  that  it  was  heard 
the  consent  of  all  parties  under  that  Ai 
This  disposes  of  the  preliminary  objectioo. 
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ty  as  to  the  appeal,  the  Subordinate 
affirms  the  decision  of  the  Moonsif! 
ground  that  Saneechur  Mallah,  who 
only  witness  examined  by  the  plaintiffs 
we  their  case,  has  been  rightly  held  by 
Toonsiff  to  be  untrustworthy.  If  this 
i  fact,  there  would  have  been  an  end  of 
Iter.  But  it  has  been  pointed  out  to 
and  it  cannot  be  denied,  that,  besides 
^chur  Mallah,  there  were  two  witnesses, 
lelj,  Pershadee  Lall  and  Jetoo  Roy,  and 
p^a  papers  besides.  At  all  events  these 
I  witnesses  were  examined  on  the  part  of 
klaiotiffs,  and  their  evidence  is  on  the 
A  decision  which  clearly  ignores 
Evidence  of  two  out  of  three  witnesses 
be  said  to  be  a  satisfactory  one.  If 
tbordinate  Judge  had  referred  to  these 
Witnesses  and  expressed  an  opinion  that 
were  not  to  be  believed,  that  would 
been  another  thing.  But  he  ignores 
altogether.  He  says  that  there  is  no 
witness  on  the  part  of  the  plaintiff  but 
jchur  Mallah.  Before  he  decides  .the 
tion  as  to  the  plaintiffs'  right,  he  must 
>e  of  the  evidence   of  all   their  wit- 

len  there  is  another  point  on  which  no 

^on  was  come  to  by  either  of  the  Courts 

Part  of   the  defendant's  statement 

that  of  the  produce  of  these  trees  the 

itiffs  were  entitled   to  a  certain   small 

re,   and    that   the  larger  portion  thereof 

due  to  a  man  named  Neamut  as  his  right, 

.consequence   of  his  having  planted  the 

Tnis  was  a  matter  for  the  defendant 

rove,  because  he  denied  that  the  plaintiffs 

a  right  to  sue  for  the  produce  of   the 

claimed  by  ihem  ;  and  if  it  were  not 

that  Neamut  took  the  larger  share,  in 

tquence  of  having  planted  the  trees,  the 

Itiffs  would  be  entitled  to  a  great  deal 

feiban  was  declared  to  be  theirs.     The 

smial   point   for   decision,    therefore,    is 

ther  Neamut   had    such    right    as    the 

idant  alleges  he  had.     The  matter,  no 

t,  is  a  very  trifiing  one,  still,  as  the  appel- 

desire  it,  they  have  a  right  to  a  remand 

have    this  question   considered.     They 

ht  evidence  to  prove  the  quantity   of 

produce  which  has  not  been  considered. 

have   likewise  another  point  in  their 

r  namely,  that,  if  Neamut  has  no  right 

the  share  alleged  to  be  his,  the  plaintiff 

*  be  entitled  to  all  that  he  asks  for. 

T^  case  must  go  back  to  the  Court  of 

instance  with   reference  to   the  above 

u  • 

Costs  will  follow  the  result. 


The  26th  January  1876. 

Present : 

The  Hon'ble  F.  A.  Glover  and  Romesh 
Chunder  Mitter,  Judges, 

Putnee  Sale— Service  of  Notice— Object  of  Sale- 
notice—"  Sufficient  Plea"  for  cancelling  Sale. 

Case  No.  295  of  1874. 

Regular  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  East  Burd^ 
wan,  dated  the  2jth  April  S8J4, 

Gouree  Lall  Singh  Deo  Bahadoor  rPlaintiff)f 

Appellant, 

versus 

Joodhishtir  Hajrah  and  others  (Defendants), 

Respondents, 

Baboos  Bhowanee  Churn  Dutt  and  Umbika 
Churn  Bose  for  Appellant. 

Baboos  Mohinee  Mohun  Roy  and  Kalee 
Prosunno  Dutt  for  Respondents. 

In  a  suit  to  set  aside  the  sale  of  a  putnee  talook  for 
arrears  of  rent,  in  which  it  was  shown  that  the  notice 
of  sale,  after  having^  been  placed  for  a  time  on  the 
cutchery  of  the  farmer  of  the  talooks  in  the  mofussil, 
was  then  removed  and  served  personally  on  the  defaulter 
who  lived  in  a  distant  mehal,  hbld  that  as  the  object 
of  serving  a  notice  of  sale  was  both  to  acquaint  the 
defaulter  of  its  approach  and  to  enable  the  under- 
tenants on  the  talook  to  preserve  their  own  rights,  and 
as  both  these  objects  were  attained  in  this  case,  a 
"  sufficient  plea  "  had  not  been  made  out  for  setting 
aside  the  sale,  although  the  course  prescribed  by  law 
had  not  been  precisely  followed. 

Mitter,  T".— This  is  a  suit  for  the  reversal 
of  a  putnee  sale  under  Regulation  VIII.  of 
1 8 1 9.  The  claim  is  based  upon  two  grounds, 
viz,:  (i)  that  there  was  no  arrear  of  rent 
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due  from  ihe  plaintiff  on  the  day  of  the 
sale,  the  same  having  been  paid  to  the 
zemindar  two  days  before  the  day  of  sale; 
and  (2)  that  the  notification  of  sale  was 
not  duly  published  according  to  section  8 
of  Regulation  VIII.  of  itJig. 

The  lower  Court  has  dismissed  the  suit. 
Upon  the  first  point  the  lower  Court  has 
found  that  the  allegation  of  payment  of  rent 
two  days  before  the  day  of  sale  is  not  true, 
and  that  the  dakhilla  produced  to  establish 
that  payment  is  not  genuine.  As  regards 
the  publication  of  the  notice  ot  sale  what 
the  lower  Court  finds  is  this — ^that  it  was 
first  stuck  up  in  the  cutchery  of  the 
ijaradar  (the  mehal  having  been  let  out 
in  ijara  by  the  putneedar),  but  the 
gomashta  of  the  ijaradar  having  refused  to 
grant  a  receipt  of  the  service  of  the  notice 
to  the  peon  who  took  it,  it  was  taken  down 
and  subsequently  personally  served  upon  the 
plaintiff,  the  pulneedar.  The  lower  Court 
having  come  to  these  conclusions  of  facts 
dismissed  the  suit. 

On  appeal,  the  correctness  of  these  con- 
clusions of  facts  has  been  contested  upon 
the  ground  that  they  are  against  the  weight 
of  the  evidence  on  the  record.  I  do  not 
think  that  this  contention  ought  to  prevail. 
I  am  quite  satisfied  with  the  reasons  given 
by  the  lower  Court  in  support  of  these 
conclusions;  and  I  do  not  think  that  wc 
ought  to  disturb  his  findings  in  appeal.  We 
must,  therefore,  accept  them  as  giving  the 
true  facts  of  the  case. 

The  next  question  that  has  been  raised 
in  appeal  before  us  is  that,  accepting  these 
findings  of  fact  as  correct,  still  the  sale 
cannot  stand,  as  the  notification  of  sale  was 
not  published  in  the  manner  indicated  in 
clause  2,  section  8  of  Regulation  VIII. 
of  18x9.  The  plainiif!  does  not  deny  that 
two  notices,  as  required  by  this  clause,  were 
stuck  up  in  accordance  wiih  law  in  the 
cutcheries  of  the  zemindar  and  the  Collec- 
tor ;  but  his  case  rests  upon  the  ground  that 
no  notice  was  published  as  also  required  by 
the  same  clause  in  the  mofussil.  The  clause 
in  question  first  of  all  lays  it  down  that 
the  notice  of  sale  should  be  stuck  up  in  the 
cutchery  of  the  Collector.  Then  it  further 
provides:  "A  similar  notice  shall  be 
"  stuck  up  at  the  Sudder  cutchery  of  the 
'•zemindar  himself,  and  a  copy  or  extract  of 
**such  part  of  the  notice  as  may  apply  to 
"the  individual  case  shall  be  by  him  sent, 
"to  be  similarly  published  at  the  cutchery 
''or  at  the  principal  town  or  village  upon 


"  the  land  of  the  defaulter.     The 
''  shall   be   exclusively   answerable   fori 
''  observance  of  the  forms  above  di 
''  and  the  notice  required  to  be  sent  ii 
'*  mofussil  shall  be  served  by  a  single 
*'  who  shall  bring  back  the  receipt  of 
*'  defaulter  or  of  his  manager  for  the 
"  or,  in  the  event  of  inability  to  procure 
'*  the  signatures  of  three  substantial 
'^  residing  in  the  neighbourhood  in  al 
'^  tion   of   the   notice   having  been 
^'  and  published  on  the  spot." 

Now  it  is  evident  from  the  facts  of 
case  that  the  form  prescribed  above  for^ 
publication  cf  the  notice  in  the  mofussil 
not  been  strictly   complied   vith. 
the  notice,  though  at  first  stuck  tip  in 
cutchery  of  the  ijaradar,  was,  after  a 
time,  taken  down  and  personally  served 
the  defaulter  at  his  house,  which  is  at 
distance  from  the  putnee  mehal.     Thei 
the  question  which  we  have  to  determii 
whether  this  defect  is  such  as  to  entitle! 
defauher   to   ask   the   Court  to  reverse 
sale  upon  that  ground  alone.     In 
arrive  at  a  satisfactory  conclusion  upon 
question,  we  must  first   determine  whs 
the  object  for  which  this  provision  as  to 
publication    of   this   notice  in  the  mofi 
has  been  made ;  because,  if  it  be  simpf 
give  notice  of  the  sale  to  the  defaulter/ 
is   clear   that  in  this  case  we  ought  not 
give  effect  to  the  contention  of  the  plan 
.who  has  got  a  more  direct  notice  of  the 
as  it  was  personally  served  upon  him. 
has  been  decided  by  Sir  Barnes  Peacock,  C] 
in   a  case  reported   in   page    242    of 
volume.    Weekly    Reporter,   that    a  put 
sale  should  not  be  set  aside  for  mere  foi 
defects  in  the  publication  of  this  notice^! 
it  be   proved  that  it  has  been  served  a| 
the   defaulter.     This  case  has  been  que 
with  approbation  by  their  Lordships  of 
Judicial  Committee   of   the    Privy    Com 
in   the   case   of    Ram  Sebak  Ghose 
Mun  Mohinee  Dassia,  reported  in  page  itj 
Weekly    Reporter,    Volume    XXIII. 
same  view  of  the  law  has  been  taken  bj 
Division    Bench   of  this  Court  in  the 
reported    in    page    133,    Weekly   Repoi 
Volume  XXIV. 

Now  it  is  clear  that  one  of  the  objects 
this  provision  is  to  give  notice  of  the  sai 
to  the  defaulter,  and,  so  far  as  that  object  1 
concerned,  the  plaintiff,  as  I  have  remark 
above,  has  no  valid  ground  to  compiaiiiF 
But  the  question  is,  is  that  the  sole  object) 
,  I  do  not  think  it  is.    If  it  were  the  sole  objecit 
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«e  should  have  naturally  expected  that 
banding  over  the  notice  direct  to  the  defaul- 
ter or  his  agent  would  have  been  laid  down 
as  the  ordinary  and  the  principal  mode  of 
lervice,  and  the  sticking-up  of  the  notice  in 
his  cmchery,  or  the  publication  of  the  same 
"at  the  principal  town  or  village  upon  the 
land,"  would  have  been  laid  down  as  the 
tubstituted  mode  of  service  to  be  resorted 
tOy  if  it  was  impracticable  to  effect  the 
tervi^e  in  the  first-meniioned  mode.  Then 
it  must  be  remembered  that  there  is  no 
other  provision  in  the  Regulation  of  adver- 
tizing the  sale  in  the  mofussil  except  the 
one  under  consideration.  Then  it  also  must 
be  remembered  that  important  privileges 
have  been  given  to  the  under-tenants  by  the 
Regulation  to  protect  their  rights,  and  there 
is  no  other  provision  in  it  of  giving  notice 
of  the  sale  to  them  than  the  one  indicated 
in  the  extract  I  have  made  from  the  Rcgula- 
000.  The  letter  of  the  law  also  leads  to 
this  conclusion,  because  it  speaks  of  the 
notice  of  sale  being  published  on  the  spot. 
It  appears  to  me  from  these  considerations 
that  the  object  of  this  provision  in  the 
Regulation  is  not  only  to  give  notice  of  the 
Sale  to  the  defaulter,  but  also  to  under- 
tenants, and  further  to  advertize  the  sale 
**on  the  spot"  for  the  information  of  the 
intending  purchasers. 

We  have,  therefore,  next  to  consider 
whether  the  defects  in  the  publication  of  the 
notice  of  sale  in  the  mofussil  in  this  case 
have  been  such  as  to  defeat  the  object  men- 
tioned above.  Section  14  of  this  Regula- 
tion, which  gives  to  the  defaulter  the  right 
of  contesting  the  validity  of  the  sale  in  a 
Civil  Court,  provides  that  the  sale  should  be 
reversed  npon  "a  sufficient  plea"  being 
established.  Has  the  plaintiff  established  *'  a 
suincient  plea"  in  this  case  which  would 
entitle  him  to  ask  the  Court  to  set  aside 
the  sale  ?  It  has  been  found  that  the  notice 
of  the  sale  was  stuck  up  in  the  ijaradar's 
calchery,  and  was  not  taken  down  until 
after  some  time.  That  the  peon  who  took 
it  there  asked  the  gomashta  of  the  ijaradar 
to  grant  a  receipt  of  the  same,  and  there 
was, some  conversation  between  them  as  to 
whether  he  (the  gomashta)  was  the  right 
person  who  should  give  this  receipt;  and  on 
his  finally  refusing  to  give  it  that  the  notice 
was  taken  down  and  brought  awav  to  be 
personally  served  upon  the  defaulter.  The 
plaintiff  has  not  established  any  circumstance 
in  this  case  to  show  that  this  was  not  suffi- 
cient publication  of  the  notice  of  the  sale 
m  t*"^  mofussil.     He  does  not  state  that, 


in  consequence  of  this  defective  publication 
of  the  notice,  there  was  not  a  sufficient 
gathering  of  intending  purchasers  at  the 
time  of  the  sale.  Nor  does  he  complain 
that  his  under-tenants  were  ignorant  of  the 
impending  sale  of  the  parent  talook,  and 
were  therefore  prevented  from  depositing  the 
arrear  of  rent  to  stay  the  sale.  He  in 
his  plaint  puts  the  same  valuation  upon  his 
putnee  mehal  which  it  fetched  at  the 
auction-sale.  Upon  the  whole  I  am  nq^ 
prepared  to  say  that  the  defects  established 
by  the  plaintiff  in  the  manner  of  the  publica- 
tion of  the'  sale-notification  in  the  mofussil 
are  such  as  to  amount  to  '^  a  sufficient  plea  " 
within  the  meaning  of  section  14  of  Regula- 
tion VIII.  of  1819. 

It  remains  to  notice  a  (iase  reported  in 
page  447  of  the  17th  volume  of  the  Weekly 
Reporter,  upon  which  the  learned  pleader  for 
the  appellant  laid  great  stress  in  the  course 
of  the  argument.  In  that  case  there  was  no 
attempt  made  by  the  zemindar  to  publish 
the  notification  of  sale  in  the  mofussil. 
There  was  further  a  very  grave  irregularity 
in  sticking  up  the  notice  of  sale  in  the 
Collector's  cutchery,  and  it  was  held  that 
these  defects  were  sufficient  to  vitiate  the 
sale.  I  do  not  think  that  any  inflexible  rule 
of  law  was  laid  down  there  that  any  depar- 
ture from  the  forms  laid  down  in  clause  2, 
section  8  of  Regulation  VIII.  of  18 19, 
would  be  sufficient  to  entitle  the  defaulter 
to  set  aside  the  sale.  What  was  virtually 
held  in  that  case  was  that  the  irregularities 
established  there  were  sufficient  under  law 
to  vitiate  the  sale. 

The  result  therefore  is  that  this  appeal 
must  be  dismissed  with  costs. 

Glover,  J. — Had  it  not  been  for  the 
strongly  expressed  opinion  in  the  case 
referred  to  by  Mr.  Justice  Mitter,  in  which 
case,  moreover,  the  judgment  was  to  a  certain 
extent  approved  of  by  the  Privy  Council, 
I  should  have  thought  that  the  words  of  the 
Regulation  were  imperative,  and  made  all 
sales  void  where  there  had  been  no  proper 
service  of  notice  in  the  mofussil  cutchery; 
but  after  these  decisions  1  do  not  see  how 
I  can  retain  my  opinion,  and  lam,  therefore, 
not  prepared  to  dissent  from  the  judgment 
of  my  learned  colleague. 

The  appeal  must  be  dismissed  with  costs. 
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The  3rd  February  1876. 

Present : 

The  Hon'ble  Sir  Richard  Garth,  Ki., 
Chief  Justice,  and  the  Hon'ble  E.  G. 
Birch,  Judge, 

Voluntary  Conveyance  void  ag^ainst  Creditors — 

Prior  Claim. 

Cases  Nos.  110  and  in  of  1875. 

Special  Appeals  from  a  decision  passed 
by  the  Additional  Judge  of  Jessore, 
dated  the  30th  September  '874,  revers- 
ing a  decision  of  the  Moonsiff  of  Nur- 
raiU  dated  the  31st  December  iSyj. 

Raicomul  Dossia  and  another  (Plaintiffs), 

Appellants^ 

versus 

Indramonee  Dabea  and  another  (Defendants), 

Respondents, 

Baboo  Motee  Lall  Mookerjee  for 
Appellants. 

Baboo  Shoshee  Bhusun  Dutt  for 
Respondents. 

Where  a  claim  to  an  estate,  based  on  a  deed  of  con- 
veyance, was  declared  in  one  suit  to  be  valid  as  between 
the  parties  to  the  conveyance,  but  was  set  aside  in  a 
second  as  bein^r  fraudulent  and  invalid  atrainst  the 
creditors  of  the  party  conveying^  away  the  estate, 
HELD  by  the  High  Court  that,  though  the  first  finding 
established  the  claim  of  the  original  proprietor  against 
that  of  the  persons  who  contested  it  in  the  first  suit, 
it  could  not  bar  the  creditors  of  that  proprietor  from 
making  good  their  rights  under  the  second  finding  that 
the  deed  was  a  voluntary  conveyance. 

Garth,  C,  7.— We  think  that  the  Lower 
Appellate  Court  has  made  a  mistake  in  this 
case. 

When  the  true  nature  and  effect  of  the 
former  suit  is  properly  considered,  it  is  obvi- 
ous that  the  judgment  in  the  first  suit  cannot 
possibly  affect  the  rights  of  the  parties  in 
this;  and  it  is  equally  clear  that  the  judg- 
ment in  the  second  suit,  which  was  between 
the  same  parties,  and  raised  precisely  the 
same  question  as  is  raised  in  the  present 
suit,  does  operate  as  an  estoppel  here. 

The  first  suit  was  brought  by  Indramonee 
against  Pearymohun  to  recover  a  four- anna 
share  of  the  property  in  question.  Her 
claim  was  founded  upon  a  deed,  by  which 
the  property  was  conveyed  to  her  by  Pro- 


sunno,  and  the  defendant  Peaiy 
set  up  a  title  in  that  suit  adverse  to 
sunno.  The  question,  therefore,  was, 
Prosunno*s  title  under  which  lad] 
claimed,  or  Peary mohun's  was  to 
and  the  Court  decided  in  favoar  of  Pn 
title. 

But,  then,  in  the  second  suit,  an  eodi 
ferent  question  arose.     Raicooial,  the  pi 
iff  in  that  suit,  was  a  creditor  of  Prosi 
and  Raicomul,  alleging  that  the  com 
from  Prosunno  to  Indramonee  was  fi 
lent,  and  made  for  the  purpose  of  pn 
Prosunno  against  his  creditors,  brougi 
second  suit  against  Indramonee  for  the 
of  trying  the  question  whether  the  d< 
bond  fide  and  made  for  good  considi 
or  whether  it  was  a  mere  voluntary 
ance,  and  void  as  again-t  creditors. 

This  question  was  decided  in  that 
and  a  decree  was  made  in  favour  of 
comul,  on  the  ground  that  the  deed, 
good  between  Prosunno  and   Indrai 
was  a  voluntary  conveyance,  and  vok 
against  Prosunno's  creditors. 

The  rights  of  the  parties  having  thos 
determined  in  that  suit,  the  present  soic 
brought  for  the  purpose  of  protecting ^ 
title  and  possession  of  Raicomul  as 
Indramonee;  and  the  same  question 
in  this,  as  in  the  second  suit,  viz.,  whetJ>< 
conveyance  is  valid,  not  as  between 
sunno  and  Indramonee,    but  as 
Indramonee  and  Prosunno's  creditors, 
present  suit,  therefore,  raises  precisdjrj 
same  question  which  was  decided   in 
second  suit,  and  raises  it  between  the 
parties,   and    we   think   it  clear,   th( 
that   the  judgment  in   the  second 
binding  upon  the  parties  in  this. 

The  judgment   in   the   first  suit 
other  hand  cannot  affect  the  rights  o{j 
parties  in  this;  because,  not  only  were 
parties  different,  but  the  question  raised' 
of  a  totally  different  character,  viz., 
Prosunno's  title,  under  which  Indrai 
claimed,  was  good  as  against  Peary m< 
title. 

The  Lower  Appellate  Court,  therefore,] 
been  wrong  in  deciding  that  the  first 
operated  by  way  of  estoppel  in  the  pi 
suit,  and  we  consider  that  its  judj^ 
should  be  reversed,  and  the  judgmeiU 
the  Moonsiff  confirmed  with  costs  in  all 
Courts. 

It   is   admitted  by  the  pleaders  of 
parties  that  the  appeal  «No.  111  of  1875 
be  governed  by  this  decision.     The 
order  will,  therefore,  be  made  in  thatcase# 
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The  i4lh  February  1876. 

r  Present : 

\ 

Phe  Hon'ble  F.  A.  Glover  and  Romesh 
Chunder  Mitter,  Judges, 

Paitnenhip  Accounto— LimiUtion. 

Case  No.  626  of  1875. 

\€Uil  Appeal  from  a  decision  passed 
)y  the  judge  of  East  Burdwany  dated 
%e  8th  February  iSj^y  affirming  a  deci- 
i0H  of  the  Subordinate  Judge  of  that 
pistrict,  dated  the  2gth  August  iSj^. 

F    Khoodee  Ram  Datt  (Defendant), 

Appellant^ 


\ 


versus 


Kishen  Chand  Golecha  (Plaintiff), 
Respondent, 


\       Baboo  Rash  Beharee  Ghose  for 
L  Appellant. 

»^x    Sreenath   Doss   and    Nil  Madhub 
Bose  for  Respondent. 

I  a  suit  for  the  recovery  of  a  balance  said  to  be  due 
loiot  business  account,  in  which  the  sole  issue 
\y  raised  was  whether  one  partner  was  bound 
acknowledgement  said  to  have  been  made  by  the 
:  HRIJ>  that  the  new  issue,  whether  the  second 
had   the   status  of  ^  a  partner  at  all»  and  was 
fixed  to  make  the  said  acknowledgment,    could 
for  the  first  time  be  raised  in  appeal :    held,  also« 
a.  20,  Act  IX.  of  1871,  does  not  apply  to  partner- 
rant. 

ff lover,  y , — This  was  a  suit  to  recover 

[balance  due  on  a  joint  business  acconnt 
ween  the  plaintiff  and  the  defendant,  who 
I  members  of  a  firm  carrying  on  business 
\^iitwa  and  Calcutta. 

.QThe  suit  was  brought  on  an  adjustment  of 
Itount  of  the  firm  signed  by  one  of  the 
lities  Kali  Doss  on  the  3rd  Bysack  1279. 
^e  Court  of  first  instance,  when  the  case 
is  first  heard,  found,  with  reference  to  the 
lieDdant  Khoodee  Ram's  objection,  that  he 
Is  only  an  agent,  and  not  a  partner,  that  he 
pliable  as  a  partner,  and  gave  a  decree 
Most  him,  from  which  he  appealed  to  the 
pge  and  succeeded  in  getting  the  Subordi- 
ile  Judge's  order  reversed,  both  on  the 
pond  of  limitation  and  likewise  on  the 
bund  that  he  was  not  a  partner. 
The  High  Court,*  on  special  appeal, 
knanded  the  case,  pointing  out  to  the 
ibordinate   Judge   certain   evidence   with 
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reference  to  the  allegation  of  partnership 
which  the  Lower  Appellate  Court  had  not 
taken  into  consideration. 

On  remand  the  case  went  before  the 
District  Judge,  and  he  has  tried  it  de  novo. 
He  has  found  on  the  evidence  that  Khoodee 
Ram  was  a  partner  in  the  firm  on  the  date 
the  acknowledgment  was  signed  by  Kali 
Doss. 

It  is  now  objected  by  the  pleader  for  the 
appellant  that  supposing  that  this  Court  is, 
in  special  appeal,  bound  to  take  this  as  a 
finding  of  fact  upon  evidence  that  Khoodee 
Ram  was  a  partner,  still  there  has  been  no 
finding  as  to  the  objection  raised  by  Khoodee 
Ram  in  the  original  suit  that  Kali  Doss  had 
ceased  to  be  a  partner  in  the  firm  before  the 
date  on  which  the  acknowledgment  was 
signed  by  him. 

It  appears  to  me  that  it  is  too  late  to 
take  this  objection  at  the  present  stage  of 
the  proceedings.  We  have  looked  at  the 
written  statement  on  the  record,  and  we  do 
not  find  in  it  any  allegation  by  Khoodee 
Ram  that  Kali  Doss  had  ceased  to  be  a  part- 
ner before  the  date  of  this  acknowledgment. 
If  that  had  been  a  part  of  the  appellant's 
case,  he  ought  to  have  had,  and  doubtless 
would  have  had,  an  issue  fixed  regarding 
it,  and  have  had  the  point  decided.  He  was, 
however,  content  to  go  to  trial  upon  the 
broad  issue,  not  whether  Kali  Doss  was  a 
person  in  a  position  to  give  the  acknowledg- 
ment, but  whether  he,  Kali  Doss,  being  a 
partner  at  the  time,  Khoodee  Ram  was 
bound  by  Kali  Doss's  act.  No  issue  was 
fixed  upon  the  question  of  Kali  Doss's  liabi- 
lity, no  evidence  was  taken,  and  no  deci- 
sion come  to.  It  seems  to  have  been  agreed 
on  both  sides  that  the  question  to  be  decided 
was  the  liability  of  Khoodee  Ram;  the  liabi- 
lity of  Kali  Doss  was  never  called  into 
question. 

Then  it  is  said  that  the  Judge  is  wrong 
on  the  point  of  limitation.  Section  20, 
Act  IX.  of  1871,  provides  that  no  acknowledg- 
ment in  respect  of  a  debt  will  take  the  case 
out  of  the  operation  of  the  Limitation  Act, 
unless  the  acknowledgment  is  contained  in 
some  writing  signed,  before  the  expiration 
of  the  prescribed  period,  by  the  party  to  be 
charged  therewith  or  by  his  agent  generally 
or  specially  authorized  in  this  behalf.  It 
seems  clear  that  this  section  cannot  apply 
to  partnership-accounts  or  to  cases  where 
one  partner,  by  the  ordinary  rules  of  partner- 
ship, is  able  to  bind  his  co-partner,  and  still 
less  so  to  the  particular  suit  now  before 
uSy    which    is    provided   for    distinctly    by 
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No.  62  of  Schedule  II.  of  the  Limilation 
Act»  where  it  is  said  that,  **for  money 
payable  to  the  plaintiff,  for  money  found  to 
be  due  from  the  defendant  to  the  plaintiff 
on  accounts  stated  between  them/'  limita- 
tion begins  to  run  from  the  date  on  which 
the  accounts  are  stated.  If  section  20 
apply  to  a  case  of"  this  sort,  I  do  not  see 
how  it  is  possible  for  one  partner  to  bring 
a  suit  upon  an  acknowledgment  made  by 
another  co-partner  of  ihe  firm. 

It  seems  to  us  that,  upon  both  the  points 
which  have  been  argued  before  us,  the  Judge 
of  the  Court  below  was  right,  and  that  this 
special  appeal  should  be  dismissed  with 
costs. 

Mitter,  y, — I  concur. 


The   14th  February  1876. 

Present : 

The   Hon'ble   F.   A.    Glover   and   Roraesh 
Chunder  Mitter,  Judges. 

Enhmncement  of  Rent— Mokumiree  Tenure. 

Case  No.  24,99  of  1874. 

Special  Appeal  from  a  decision  passed  hy 
the  Judge  of  Bhaugulpore,  dated  the 
Sth  June  iSj^,  modifying  a  decision  of 
the  Moonsiff  of  that  District,  dated  the 
13th  November  iSyj, 

Roy    Wooma   Naih    Chowdhry   and   others 
(Plaintiffs),  Appellants, 

versus 

J.  A.  Davis  (Defendant),  Respondent, 

Mr.  M.  L,  Sandel  and  Baboo  Sreenath 
Doss  for  Appellants. 

Baboo s  Aubinash    Chunder    Banerjee   and 
Chunder  Madhub  Ghose  for  Respondent. 

In  a  suit  in  which  arrears  of  rent  at  an  enhanced  rate 
were  claimed  for  land  which  defendant's  predecessors 
had  cleared  from  junj^le,  on  which  they  had  built  dwell- 
ing-houses, and  which  they  had  held  for  seventy  years 
at  an  unvarying^  rent,  held  that,  thou^rh  these  circum- 
stances were  conclusive  as  to  the  mokurruree  quality 
of  the  tenure,  yet,  as  plaintiff  and  defendant  were 
agreed  as  to  the  extent  of  land  originally  leased  out 
to  defendant's  predecessors,  but  plaintiff  now  contended 
that  defendant  held  more  land  than  he  was  originally 
entitled  to,  the  Court  below  was  bound  to  find  whether 
the  plaintiff's  contention  as  to  the  extent  of  the  land 
was  correct. 

Glover,  J, — This  was  a  suit  (o  recover 
arrears    of    rent   at  an   enhanced  rate  on , 


certain  land  which  is  admittedly  com] 
in  the  compound  of  a  bungalow  in  the 
pancy  of  the  defendant. 

The  defence  was  that  for  nearlv 
years  the  land  had  been  held  on  a  m< 
ruree  tenure,  and  that  no  increase  of 
had  ever  taken  place,  although  the  poiuti 
been   more  than   once  mooted  betweefi- 
iandlord  and  tenant ;   that   th%   land, 
originally   given,   was    in    a   state   of 
jungle ;  and  that  the  lessee,  Mr.  Glass, 
and  enclosed  it,  and  built  thereon  his  d^ 
ing  house. 

The  Moonsiff  decided  that,  although 
plea  of  mokurruree  set  up  by  the  def< 
had  not  been  proved,  yet,  as  the  plaintiff; 
failed  to  prove  the  grounds  of  enhancei 
his  suit  must  be  dismissed.     He  nui 
issue  as  to   whether  the  land  held  by 
defendant    consisted    of     35     beeghas 
claimed   by  the  defendant,  or  52  b< 
the  area  stated  by  the  plaintiff.     The 
siff  found  that  the  plaintiff  had  not  pi 
his  allegation  as  to  the  larger  area. 

On  appeal  the  Judge  did  not  go  inl 
cross-appeal   of  the  plaintiff  as   to  wl 
the  Moonsiff  was  correct  in  finding  thatj 
plaintiff  had  failed  to  prove  the  ground 
enhancement,  and  which,  we  suppose,  tel\ 
considered  as  including  the  question  wl 
the    area     of     land    was    35    beeghas' 
52    beeghas.     It    is    true    that    the    Jt 
does  not  distinctly  mention  this  as 
the  grounds.     But  it  was  clearlj  one  \r| 
might  have  been  legally  taken,  and  we 
presume  that  it  was  taken. 

With  regard  to  the  other  point  the  Ji 
found  that  the  defendant  and  hispredec< 
had  held  continuous  possession  of  this 
of  land    which   was  originally  granted 
building  purposes  after  clearing  the  ji 
and  had  never  paid  any  thing  more  than 
unvarying  rate  of  rent;  and  that  ther 
always  paid  that  rent  with   the   consent 
the  zemindar.   The   Judge   held,   theref 
that  it  was  fairly  presumable  that  the  deu 
ant's    holding   was,   when    it   was   gi 
a  mokurruree  one.     On  this  part  of  the 
we  certainly  see  no  reason  to  interfere 
we  find  circumstances  such  as  these,  nam< 
that  a  piece  of  jungle  land  is  cleared  b] 
person  whom  the  zemindar  has  located 
the  ground  ;  that,  en  the  land  so  cleared,.! 
house   is   built,   and  that  in  that  house 
lessee   and    his    successors   live   for   j< 
paying  for  it  the  same  rate  of  rent; 
when  questions  arise  between  the  parties 
to  the  rate  of  rent  to  be  paid,  the  point  ^ 
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always  given  in  favour  of  the  tenant;  when, 
as  we  see,  this  state  of  things  goes  on  for 
seventy  years  without  objection,  it  is  only 
fair  to  presume  that  the  original  holding  was 
under  a  mokurruree  grant,  although  the 
docfiment  of  title  may  not  be  now  forth- 
coming, and  that  the  rent  thereof  cannot  be 
enhanced. 

The  appellant's  pleader  argued  that  there 
was  an  analogy  between  this  tenure  and  a 
jangleburi  one,  and  that,  as  such  a  tenure  was 
not  exempted  from  enhancement,  neither 
was  this ;  but  I  see  no  analogy  between  the 
two  cases.  A  person  clearing  land  under 
a  jungleburi  pottah  does  it  of  course  for  the 
purpose  of  raising  crops  on  the  land  cleared, 
and  every  year  his  profits  increase  with  his 
clearings.  But  in  this  case  the  land  leased 
was  intended  to  be  used,  and  has  been  used 
throughout,  solely  for  dwelling  purposes. 

On  one  point,  however,  we  think  that  the 

Judge's  decision  is  defective,  namely,  with 

regard  to  the  area  of  the  land.     It  is  not  as 

if  the  defendant   was   claiming  to  hold   a 

certain   quantity    of    land    under    a   pottah 

which   he    could    not   produce,   but  which 

pottah  was  said  to  contain  boundaries.     In 

such  a  case  it  might  possibly  have  been  said 

that,  although  the  quantity  of  land  named  in 

the  pottah  was  so  much,  there  was  in  reality 

a  great  deal  of  extra  land  included  within 

the  boundaries  specified  in  the  lease,  and 

that  the  lessee  was  entitled  to  all  the  land 

within  those  boundaries  although  a   lesser 

area  might  have  been  entered  in  the  lease. 

Bat  the  defendant  never  set  up  this  case; 

in  his  written  statement  he  distinctly  limits 

the  amount  of  land  he  claims  to  35  beeghas 

and     14     cottahs.     If,     therefore,     he     is 

proved    now    to    be   in    possession   of    52 

beeghas,  it  is  clear  he  has  got  something 

which,  according  to  his  own  case,  the  original 

pottah  never  gave  him,  and  for  which  it  is 

qaiie  possible  that  the  zemindar  may  be  in  a 

position  to  demand  an  enhanced  rent.     The 

case  must    go   back    on   this  point.     The 

Judge  of  ihe  Court  below  will  decide  that 

part  of  the  appeal  made  to  him  from  the 

Moonsiff's   decision   which   referred    to   the 

*rea  of  the   land   held   by   the   defendant. 

j  The  MoonsiflF  held  that  the  plaintiff  had  not 

been  able  to  prove  that  the  defendant  h«ld 

»ny  thing   more    than    35    beeghas.     That 

IS  the  question  which  the  Judge  has  to  decide 

ipon  the  evidence  on  the  record. 

The  appeal  will  be  dismissed,  so  far  as  the 
mokurruree  title  is 'concerned,  with  costs. 
The  costs  with  regard  to  the  remaining  part 
^ill  follow  the  result. 


The  17th  February  1876. 

Present : 

The  Hon'ble  Sir  Richard  Garth,  Ki,,  Chief 
Justice^  and  the  Hon'ble  E.  G.  Birch, 
Judge. 

Forfeiture— Denial  of  title. 

Case  No.  1270  of  1875. 

Special  Appeal  from  a  decision  passed  by 
ihe  Officiating  Judge  of  West  Burdwan, 
dated  the  18th  March  /<?75,  affirming  a 
decision  of  the  Moonsiff  of  Bissenpone^ 
dated  the  2gth  April  iSj^, 

Sreemuttya  AhuUya  Debla  (Defendant), 

Appellant, 

versus 

Bhyrub  Chunder  Pattro  and  others 
(Plaintiffs),  Respondents, 

Baboo  Bhowanee  Churn  Dutt  for 
Appellant. 

Baboo  Troyluckho  Nath  Milter  for 
Respondents. 

In  a  suit  for  recovery  of  khas  possession,  in  which  it 
was  pleaded  that  defendant,  who  was  plaintiff's  tenant, 
had  forfeited  her  tenancy  by  denyingf  the  plaintiff's 
title  in  a  former  suit,  which  he  had  brought  aeainst  her, 
HELD  that  it  was  not  enough  for  the  plaintiff  to  bring 
forward  merely  the  judgment  of  the  Court  in  the  former 
suit,  but  that  it  was  absolutely  necessary  to  show  what 
the  statement  of  the  defendant  actually  was,  by  proving 
the  statement  itself:  H  B  ld,  also,  that,as  the  plaintiff  has 
neglected  his  opportunitY  of  proving  the  above-men- 
tioned statement  in  pleading  to  an  issue  that  had  been 
framed  in  the  Moonsiff 's  Court,  he  had  now  no  ground 
for  having  that  opportunity  renewed. 

Garth,  CJ,--^^  think  that  the  Lower 
Appellate  Court  has  decided  wrongly  in  this 
case. 

The  plaintiffs  sue  to  recover  khas  posses- 
sion of  certain  land  on  the  ground  that  the 
defendant,  who  is  the  tenant  occupying  that 
land  under  the  plaintiffs,  has  forfeited  her 
ten  mcy  by  denying  the  plaintiffs'  title  in  a 
former  suit  which  they  brought  against  her 
for  arrears  of  rent.  She  is  alleged  to  have 
done  this  in  the  written  statement  which 
she  made  in  that  suit.  In  order,  therefore, 
to  prove  this  allegation  in  this  suit,  it  was 
absolutely    necessary    for  the   plaintiffs    to 
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show  what  the  statement  of  the  defendant 
actually  was ;  and  this  could  only  be  done 
by  proving  the  statement  itself.  It  was  not 
enough  for  the  plaintiffs  to  bring  forward 
merely  the  judgment  of  the  Court  in  the 
former  suit.  It  was  necessary  to  prove  the 
defendant's  actual  statement  in  order  that 
the  Court  might  judge  what  the  defendant 
really  meant  to  say,  and  whether  what  she 
said  amounted  to  a  forfeiture.  There  was 
no  difficulty  in  proving  this  statement,  and 
the  issues  which  were  raised  in  the  case  by 
the  Moonsiff  obliged  the  plaintiffs  to  do  so, 
because  one  of  those  issues  was,  ^^  whether 
the  defendant's  tenancy  will  prevail  against 
the  plaintiffs,  and  whether  the  latter  are 
entitled  to  khas  possession."  Now  the 
question  whether  the  latter,  that  is,  whether 
the  plaintiffs,  were  entitled  to  khas  posses- 
sion, depended  entirely  on  this  alleged 
forfeiture.  Therefore  the  latter  part  of  that 
issue  raised  a  mixed  question  of  law  and 
fact,  is/,  what  had  the  defendant  actually 
said  or  done ;  and,  2ndly,  whether  what  she 
said  or  did  amount  to  such  a  denial  of  the 
plaintiffs'  title  as  to  work  a  forfeiture. 

The  Courts  below  appear  to  have  taken 
it  for  granted  that,  in  the  former  suit,  the 
defendant  did  really  deny  the  plaintiffs' 
title ;  but,  on  looking  at  the  evidence  which 
was  before  them,  we  find  no  legal  proof 
whatever  of  anything  having  been  said  or 
done  by  the  defendant  which  could  be  con- 
strued into  a  cause  of  forfeiture. 

Under  these  circumstances,  we  cannot 
but  arrive  at  the  conclusion  that  both  the 
lower  Courts  were  wrong,  and  we  the  more 
readily  come  to  this  decision,  because  here, 
as  in  England,  the  Courts  always  lean 
strongly  against  a  forfeiture  of  this  kind; 
and,  if  a  plaintiff  comes  into  Court,  relying 
upon  such  a  forfeiture,  he  must  prove  it 
strictly. 

But  then  the  plaintiffs  say :  "  Give  us 
another  opportunity  of  proving  our  case, 
by  directing  the  trial  of  an  issue  as  to 
whether  a  forfeiture  has  been  worked." 
Why  should  we  do  that  when  there  was  an 
issue  in  the  case  which  raised  that  very 
question  before  the  Moonsiff  ?  The  plaintiffs 
had  ample  opportunity  of  proving  their  case 
in  the  Court  of  first  instance,  and,  having 
failed  to  do  so,  they  have  no  ground  for 
asking  to  have  that  opportunity  renewed. 

We  therefore  reverse  the  judgment  of 
the  lower  Courts,  and  dismiss  the  plaintiffs' 
suit,  so  far  as  regards  their  claim  to  khas 
possession.  The  respondents  will  pay  the 
costs  in  all  the  Courts. 


The  17th  February  1876. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  C.  P< 

Judges, 

Mort^ajg^e—EzecntiOQ-sale— Immoral 
Limitation — Minor's  Responsibility  for 

.    Cases  Nos.  332  and  267  of  1874. 

Regular  Appeals  from  a  decision  pai 
the  Subordinate  Judge  of  Sarun^ 
the  4th  August  i8j^, 

Mussamut  Anooragee  Kooer  and 
(Defendants),  Appellants^ 

versus 

Mussamut  Bhugobutty  Kooer,  mother 
guardian  of  Hunooman  Pershad 
other,  minors  (Plaintiff),  Respondent. 

Bahoos     Chunder      Madhuh      Ghose 
Mohesh    Chunder   Chowdhry  for 
lants. 

Baboo    Taruck    Nath    Sen    and    Mo 
Mahomed  Yusu/iox  Respondent. 

Case  No.  1630  of  1874. 

Special  Appeal  from  a  decision  passi 
the  Judge  of  Sarun,  dated  the  2jrd 
18^4,   reversing   a  decision    of  the 
ordinate   Judge    of  that    District, 
the  jth  May  iSyj. 

Mussamut   Sham    Soonder   Kooer,  m< 
and   guardian  of    Motuk    Pershad 
(Plaintiff),  Appellant, 

versus 

Mussamut  Jumna  Kooer  and  others 
(Defendants),  Respondents. 

Baboo    Taruck   Nath    Sen    and    Moot 
Mahomed  Fusufiox  Appellant, 

Baboo  Chunder  Madhub  Ghose  for 
Respondents. 

Where  application  was  made  to  set  aside  a 
under  a  mortsracfe-bond,  and  a  sale  in  execution 
decree    obtained    under    a  mortgage-bond,    and 
recovery  of  possession  of  tKe  property  mortgfaved,  wl 
ground  that  the  loans  had  b6en  contracted  for  imi 
purposes  by  the  father  of  the  plaintiffs,  who 
minors,  and  were  not  responsible  for  the  oblige 
thus  incurred,  hsld  by  the  High  Court  that  the 
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in  Vol.  XXn.»  W.  R.,  p.  56,  was  applicable  to 
tfce  case,  and  that  the  creditors  were  not  required  to  go 
behbd  the  decree  itself,  unless  clear  proof  were  given 
of  the  immorality  of  the  loan  : 

Held,  also,  that,  where  the  application  is  not  merely 
for  reversal  of  sale,  but  also  for  recovery  of  possession 
and  declaration  of  title,  the  limitation  of  one  year  did 
wok  apply. 

Kempt  J. — One  decision,  it  is  admitted, 
will  govern  these  two  regular  appeals.    At 
the  request  of  the  pleader  for  the  respondent, 
Special    Appeal  No.   163c,    in    wiiich   the 
respondent  in  these  regular  appeals  was  the 
appellant,   was   allowed   to   stand   over  for 
disposal  with  the  regular  appeals.     Some  of 
the  defendants  are  the  appellants  in  Appeal 
No.  233,  and  other  defendants  are  appellants 
in  Appeal  No.  267.     Some  of  the  properties 
involved  in  Regular  Appeal  No.  232  were 
properties  mortgaged  bj  the  father   of  the 
minors,   plainti^s,    to    Sheo    Golam.     The 
other  property  involved  in  No.  232  is  pro- 
perty which  was.  not  mortgaged,  but  which 
was  sold  in  execution  of  the  personal  decree 
on  the  mortgage-}>ond,  and  purchased  by  the 
defendants.     The     property     involved     in 
Appeal  No.  267  was  property  sold  in  execu- 
tion of  the  personal  decree,  and  purchased 
by  the  defendant.    The   mortgage-bond  is 
dated  the  26th  April  1867.     A  decree  was 
obtained  on  the  bond  on  the  4th  of  Decem- 
ber 1867.     On  the  30th  of  July  1869,  the 
sale  of  some  of  the  properties  involved  in 
Regular  Appeal  No.  232  was  made,  and  the 
tele  of  the  remaining  properties  involved  in 
that  appeal  and  the  properties  involved  in 
Regular  Appeal  No.  267  was  made  on  the 
13th  September  1869. 

A  partition-suit  is  alleged  to  have  been 
brought  by  the  plaintiff's  mother  on  the 
27th  July  1869,  or  three  days  previous  to 
the  first  sale  in  execution  when  the  execu- 
tion-proceedings were  ripe  for  sale,  and  a 
decree  for  partition  was  made  on  the  28th 
September  after  all  the  sales  were  made 
which  the  plaintiffs  attempt  to  set  aside. 
The  plaintiffs  in  this  suit  appear  under  the 
gaardianship  of  their  mother  Mussamut 
Bhugobutty  Kooer.  There  is  evidence  in 
this  case  to  the  effect  that  this  suit  has  been 
broaght  in  reality  by  the  father  of  the 
minors,  and  there  is  very  great  probability 
from  the  circumstances  of  the  case  that  such 
is  the  fact.  The  suit  is  for  recovery  of 
possession  and  registration  of  names  in  re- 
spect of  certain  shares  in  certain  mouzahs 
folly  detailed  in  the  plaint,  to  set  aside  the 
decree,  as  also  the  sale  in  execution  of  that 
decree  and  the  purchases  made  by  the  re- 
spective defendants  in  the  case. 


The  Subordinate  Judge,  Mr.  DaCosta,  laid 
down  twelve  issues  in  the  case.  He  found 
that  the  loan  was  taken  by  the  father,  and 
that  it  is  not  proved  that  the  son  Hunooman 
Pershad,  who  was  born  before  the  loan  was 
taken,  benefited  by  that  loan ;  that  the  loan 
was  taken  for  the  necessary  expenses  of  the 
borrower,  the  father,  and  he  does  not  believe 
the  evidence  adduced  by  the  defendants  to 
show  that  the  money  was  expended  for  the 
investiture  of  Hunooman  Pershad  with  the 
Brahminical  thread,  &c. ;  that  it  was  for  the 
defendants  to  have  shown  that  the  loan  was 
contracted  to  meet  the  pressing  necessities 
authorized  by  the  Shastras,  which  they  have 
not  done.  That  therefore  the  plaintiffs  are 
entitled  to  recover  possession  of  the  share 
of  the  family-property  sued  for  and  to  ob- 
tain registration  of  their  names;  and  that 
the  mortgage-bond,  the  decree,  the  sale  in 
execution,  and  the  purchase  of  the  said 
shares  by  the  defendants  are  void.  Wassilat 
was  also  decreed  with  interest  thereon  from 
the  date  on  which  wassilat  may  be  as- 
certained to  date  of  payment.  The  pleaders 
for  the  appellants  contended  that  these  cases 
are  governed  by  the  Privy  Council  decision 
to  be  found  in  Volume  XXIL,  Weekly 
Reporter,  page  56,  and  that,  according  to  that 
ruling,  they  were  not  bound  to  go  behind  the 
decree,  as  the  son  was  bound  to  pay  the 
father's  debts  unless  it  were  clearly  shown 
that  such  debts  were  contracted  for  immoral 
purposes  ;  that  there  is  no  evidence  what- 
ever to  the  effect  that  these  debts  were  con- 
tracted for  immoral  purposes,  and  therefore 
that  the  suit  of  the  plaintiff  ought  to  have 
been  dismissed  following  the  above  ruling. 
On  the  other  hand,  the  contention  of 
Moonshee  Mahomed  Yusuf  for  the  respond- 
ent is,  that  the  suits  are  not  governed  by  the 
decision  of  the  Privy  Council  in  Volume 
XXIL  From  the  dates  which  we  have 
given  above  it  is  clear  that  the  bond  exe- 
cuted by  the  father  of  the  plaintiffs,  minors, 
and  the  decree  which  was  obtained  on  that 
bond,  are  all  of  dates  anterior  to  the  proceed- 
ings which  were  taken  on  behalf  of  the 
minors  to  obtain  a  butwara.  It  is  also  clear 
that  this  suit  for  a  buiwara  was  instituted 
wiihin  three  days  prior  to  the  sale  in 
execution  of  the  decree  on  the  bond,  and  we 
think,  after  hearing  the  arguments  on  both 
sides,  that  this  case  is  clearly  governed  by 
the  above  decision  in  Volume  XXII.  of  the 
Weekly  Reporter.  Then,  with  reference  to 
the  nature  of  the  debt,  which  is  the  point  we 
have  to  look  at  in  deciding  whether  the  son 
is  bound  to  pay  the  debt  or  not,  the  evidence 


150 


Civil 


TUX  WXXKLT    RXPORTXR. 


Rulings. 


[VoL 


has  been  read  by  the  pleader  for  the  respond- 
ent. That  evidence  is  of  a  very  unsatisfac- 
tory character.  It  is  alleged  that  the  father 
borrowed  this  money  for  the  purpose  of  mak- 
ing presents  to  wrestlers  or  paklwansy  and 
one  witness  has  gone  to  the  length  of  stating 
that  the  father  does  not  reside  with  his 
minor  sons.  There  are  also  discrepancies  in 
that  evidence  as  to  the  number  of  pahlwans 
who  received  rewards  from  the  father  of  the 
minors,  and  further  there  is  nothing  to  show 
that  the  money  which  was  borrowed  from 
Sheo  Golam  was  appropriated,  as  alleged  by 
the  witnesses  even  if  we  believe  them,  for 
the  purpose  of  making  presents  to  these 
pahlwans.  Therefore,  in  Regular  Appeals 
Nos.  232  and  267,  we  reverse  the  decision 
of  the  Subordinate  Judge,  and  decree  these 
appeals  with  costs  of  both  Courts  payable 
by  the  respondent. 

We  now  come  to  Special  Appeal  No.  1630 
of  1874.  In  that  case  the  plaintilT  is  the 
mother  and  guardian  of  the  minor  son  of 
one  Gour  Pershad  Singh.  Her  suit  was 
also  on  behalf  of  the  minor  to  set  aside  a 
bond  contracted  by  Gour  Pershad,  and  to  set 
aside  a  decree  obtained  on  that  bond  and  a 
sale  in  execution  of  that  decree.  The  first 
Court,  the  Subordinato  Judge  of  Sarun, 
modified  the  plaintiff's  claim,  and  decreed  the 
plaintiff's  possession,  although  he  was  of 
opinion  that  the  suit  of  the  plaintiff  was 
barred  under  the  Statute  of  Limitation.  On 
appeal  to  the  Judge,  the  Judge  has  decided 
the  case  simply  upon  the  issue  of  limitation. 
The  Judge  held  that  the  suit  ought  to  have 
been  brought  within  one  year  from  the  date 
of  the  sale,  and  therefore  that  it  was  barred 
by  limitation.  As  already  stated,  this  special 
appeal  was  postponed  at  the  request  of  the 
pleader  for  the  appellant,  the  plaintiff  in  the 
case,  until  the  two  regular  appeals  just  dis- 
posed of  should  be  heard.  Now  it  is  con 
tended  by  Moonshee  Mahomed  Yusuf,  who 
appears  for  the  plaintiff,  that  the  suit  is  not 
barred  by  the  Statute  of  Limitation,  inas- 
much as  the  suit  is  not  for  reversal  of  the 
sale  alone,  but  for  declaration  of  title  and 
recovery  of  possession  by  setting  aside  the 
decree  and  the  bond  upon  which  it  was 
based. 

We  think  that  this  contention  is  good,  and, 
if  there  were  any  evidence  in  this  case  that 
the  debt  which  was  contracted  by  Gour 
Pershad  was  for  immoral  purposes,  we  should 
have  been  obliged  to  remand  the  case,  but 
the  Moonshee,  on  being  asked  to  point  out 
any  evidence  on  the  record,  or  to  say  whether 
he  was  prepared  to  adduce  any  evidence  to 


show    that    this    debt   was    contrai 
immoral    purposes,    intimated    to 
inability   to    do  so.     We   therefore 
unnecessary  to  remand  this  case  to 
issue  tried  whether  the  loan  was  cool 
by  Gour  Pershad  for  immoral  pui 
not ;  and  we  are  further  under  the  impi 
which  has  not  been  removed  by  the 
ment   of  Moonshee    Mahomed    Yusuf, 
his  object  in  asking  the  Court  to  p 
this   case    until    the  hearing  of   the  u 
appeals  was,  if  successful  in  those  a] 
to  ask  the  Court  to  allow  this  special 
to  follow  the  decision  in  the  regular  a] 
We,  therefore,  dismiss  the  special 
with  costs. 


The  22nd  February  1876. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  C.  Poi 

Judges, 

Joint  Undivided  Tenure— Default  of 

—Protection  by  Registry — ^Cost& 

Case  No.  258  of  1874. 

Regular  Appeal  from  a  decision  passei\ 
the  Subordinate  Judge  of  Shahahcid^ 
the  26th  of  June  iSj^, 

Lallah  Rameshur  Doyal  Singh  (Plaintii 

Appellant^ 

versus 

Lallah  Bishen  Doyal  Singh  and  anoth( 
(Defendants),  Respondents , 

Mr,  R,  E,  Twidale  and  Baboo  Taruci 
Dutt  for  Appellant. 

Mr,  H,  E,  Mendies,  Baboos  Rash  Bel 
Ghose,  Tarucknath  Palit,  and  Ka 
Kant  Sen  for  Respondents. 

In  a  suit  brought  by  a  co-sharer  in  a  joint  nndii 
tenure  for  damag^es  from  the  other  co-sharers  on 
of  default  of  payment  of  revenue  by  them,  wherebfj 
share  in  the  joint  tenure  was  sold  with  the  remu 
for  arrears  of  revenue,  the  High  Court,  in  re>af&ri 
the  principle  of  a  former  decision  (Vol.  VII.,  W. 
pp.  72  and  73),  wherein  it  was  held  that  a  suit 
nut  lie  between  joint  owners  in  an  undivided  estate 
damages  sustained  by  the  whole  estate  in  consetji 
of  default  by  one  or  more  proprietors,  now  further 
that  it  was  open  t)  plaintiff  under  the  sile-Iaw  to 
protected  his  share  by   registry  and  by  payment' 
the  arrear  of  revenue,  and  usld  that  the  defend 
were  entitled  to  their  costs. 

Kemp,  y, — The  plaintiff  is  the  appeliai 
The  suit  was  for  damag^es  amounting  to  " 
10,478.     The  plaintiff  alleges  that  he 
the  proprietor  of  a  4 -anna  share  in  a  m3ki 


K*76.1 


Civil 


THB   WEEKLY    REPORTER.   • 


Rulings. 


151 


^e  right  in  certain  moazahs  appertaining 
%  lot  Mehal  Hakimpore,  Pergunnah 
piowassa,  Zillah  Shahabad.  He  alleges 
|iat  the  parent  esiate,  Hakimpore,  was  sold 
br  arrears  of  Government  revenue  owing  to 
lie  neglect  of  hts  co-sharers  in  the  mokur- 
ntree  tn  paying  up  their  quota  of  Govern- 
nent  revenue.  He  further  alleges  that  the 
entire  16  annas  of  the  roouzah,  which  com- 
prise the  mokurruree,  were  let  out  in 
perpetual  mokurruree  by  the  Rajah  of  Buxar 
Q  Lallah  Mewa  Lil,  the  common  ancestor 
>{  the  parties  to  this  suit,  at  a  fixed  annual 
jamma  of  Rs.  401  ;  that,  after  the  death 
a  the  ancestor,  both  parties  to  this  suit  in 
right  of  inheritance  were  in  possession  of 
the  mokurruree,  and  that  the  practice 
amongst  the  co>sharers  was  to  pay  their 
respective  quotas  of  Government  revenue  to 
the  CoUecior  direct,  under  an  agreement 
with  the  superior  landlord  to  that  effect ;  that, 
under  this  alleged  arrangement  between  the 
iCD-sharers,  the  plaintiff  had  to  pay  a  4-anna 
!$hare  of  the  Government  revenue,  the 
defendant  No.  1  a  4'anna  share,  and  the 
defendant  No.  2  an  8-anna  share ;  that,  on 
the  38th  of  March  1872,  being  the  last  safe 
day  for  the  payment  of  Government  revenue, 
the  plaintiff  paid  in  his  quota,  but  the 
defendants  having  neglected  to  pay  in  their 
respective  shares  of  the  Government  revenue, 
the  parent  estate,  Mehal  Hakim  pore,  was  sold 
at  auction  for  arrears  of  revenue,  and  the 
price  paid  was  Rs.  50,000 ;  that  the  whole  of 
thesurplus  sale-proceeds,  after  deducting  the 
Government  revenue  due  up  to  the  28ih  of 
March  1872,  has  been  taken  out  of  Court  by 
the  superior  malik,  the  zemindar. 

The  plaint  also  refers  to  the  fact  of  Lallah 
Bishen  Doyal  Singh,  the  defendant  No.  i, 
having  purchased  the  8-anna  share  in  the 
mokurruree  from  the  defendant  No.  2.  The 
piaimiff,  therefore,  considers  himself  entitled 
by  the  acts  of  the  defendants  to  recover 
damages  from  them,  and  he  values  his  suit, 
ftnd  assesses  his  damages  at  the  proper  selling 
price  of  his  4-anna  share  in  the  mokurruree 
ts  prevalent  in  the  pergunnah  in  which  the 
mokurruree  is  situated. 

The  defendant  No.  i,  Bisheri  Doyal  Singh, 
8Utes  that  the  plaintiff  has  not  filed  either 
the  original  or  a  copy  of  the  mokurruree 
deed  ;  that  he  has  not  been  able  to  establish 
that  there  was  such  an  arrangement  as 
between  the  co- proprietors  of  the  mokurruree 
to  pay  their  respective  quotas  of  the  Govern- 
ment revenue  according  ,to  their  respective 
shares  to  the  Collector ;  that,  if  the  plaintiff  is 
entitled  to  damages  at  all,  he  is  entitled  to 


them  from  the  sale-proceeds ;  that  the  a-anna 
share  of  Hurryhur  Surun  Singh,  the  defend- 
ant No.  2,  was  let  .out  in  sur-i-peshgee  iicca 
to  Lallah  Hurruck  Narain  Singh,  from  1273 
to  1279  Fuslee;  that,  under  the  terms  of  the 
zur-i'peshgee  pottah,  the  zur-i-peshgeedar, 
Hurruck  Narain  Singh,  was  bound  to  pay 
the  Government  revenue  in  proportion  to  the 
8-anna  share  leased  to  him ;  that  the  zur-i- 
peshgeedar,  with  the  view  to  injure  the  rights 
of  the  defendant  No.  i,  and  in  collusion  with 
the  plaintiff,  withheld  payment  of  his  quota 
of  the  Government  revenue ;  that  the  defend* 
ant  No.  Ts  mookhtear,  on  ascertainment  that 
the  Government  revenue  had  not  been  paid 
in,  on  the  29ih  of  March  1872,  petitioned 
the  Collector  to  receive  the  revenue  then 
due,  but  that  the  Collector  refused  to  receive 
the  money,  and  rejected  the  petition;  that 
the  plaintiff  has  also  obtained  a  deed  of  con- 
veyance, dated  the  28th  December  1871,  from 
the  aforesaid  Hurryhur  Surun  Singh, 
defendant  No.  2,  in  favour  of  himself,  the 
plaintiff,  and  Lallah  Hurruck  Narain  Singh, 
the  aforesaid  zur-i-peshgeedar;  and  that 
litigation  has  been  going  on  with  reference 
to  this  purchase.  The  Subordinate  Judge 
has  dismissed  the  plaintiff's  case  for  reasons 
which  it  is  unnecessary  for  us  to  enter  into, 
as  we  do  not  adopt  those  reasons.  On  the 
case  coming  on  before  us  on  appeal,  the 
pleader  for  the  respondent  took  an  objection 
to  the  suit,  and  referred  to  a  decision  to  be 
found  in  Vol.  VH.,  Weekly  Reporter,  pages 
72  and  73,  which  followed  a  former  decision 
of  the  Sudder  Court  of  1857.  In  the  suit 
alluded  to  in  Vol.  VH.,  Weekly  Reporter, 
Justices  Norman  and  Seton-Karr  held  that 
a  suit  would  not  lie  between  joint  owners  in 
undivided  estates  for  damages  sustained  by 
the  whole  estate  in  consequence  of  the 
default  of  one  or  more  of  the  co-proprietors 
in  paying  their  shares  of  the  Government 
revenue.  As  already  observed,  this  case 
followed  a  decision  of  the  Sudder  Court  of 
1857,  page  1244,  in  the  case  of  Gunga 
Pershad  Sahee  vs.  Mad  ho  Pershad  Sahee. 
We  think  that  the  rule  laid  down  in  those 
decisions  is  a  proper  one,  and  further  we  find 
that,  under  the  provisions  of  Act  XL  of 
1859,  section  40,  the  plaintiff  could  have 
protected  his  interests  by  having  his  mokur- 
ruree right  registered.  He  also,  under  the 
said  Act,  could  have  paid  in  the  Government 
revenue  due  on  account  of  the  shares  of  his 
co-proprietors  in  the  mokurruree,  and  thus 
saved  the  estate  from  sale.  We  find,  on 
turning  to  the  kyfeut  of  the  Coliectorate 
Amlah,  which  was  called  for  by  the  Collector 


I5i 


Civil 


THl  WHKLT   BXt>ORTBR. 


Rulingu 


cv« 


at  the  time  when  Bishen  Doyal  Singh,  the 
defendant  No.  i,  petitioned  to  be  allowed  to 
save  the  property  from  sale  by  paying  the 
revenue  due  on  the  38th  March  1872,  that 
the  balance  then  due  was  a  very  small  one, 
under  Rs.  100.  There  was,  therefore,  no 
difficulty  whatever' in  the  plaintiff  avoiding 
the  sale  by  paying  the  sum  then  due  on 
account  of  Government  revenue.  Following, 
therefore,  the  ruling  in  Vol.  VII.,  Weekly 
Reporter,  and  that  of  the  Sudder  Dewanny 
Adawlut  of  1857  alluded  to  above,  we  dis- 
miss the  plaintiff's  suit. 

Then  there  is  a  further  question  for  con- 
sideration, namely,  whether  the  defendants 
are  not  entitled  to  their  costs  in  this  suit.  A 
cross-appeal  has  been  made  to  this  Court  on 
that  point,  and  we  think  that  the  defendants 
ought  to  get  their  separate  costs  in  this 
litigation. 

We  dismiss  the  appeal  of  the  plaintiff 
with  costs,  and  modify  the  decree  of  the 
Court  below  to  this  extent  that  we  decree 
costs  to  each  of  the  two  defendants  in  this  case. 


The  a3rd  February  1876, 

Present: 

The  Hon'ble  Sir  Richard  Garth,  A7.,  Chief 
Justice,  and  the  Hon'ble  E.    G.   Birch, 
.     Judge. 

Registry  by  Putneedar. 

Case  No.  2074  of  1874. 

Special  Appeal^  from  a  decision  passed  by 
the  Judge  of  Bhaugulpore,  dated  the 
lOth  June  /<^7-/,  reversing  a  decision  of 
the  First  Subordinate  Judge  of  that 
District,  dated  the  31st  January  i8y^, 

Gossain  Mungul  Doss  (Plaintiff), 
Appellant, 

versus 

Baboo  Roy  Dhunput  Singh  Bahadoor 
(Defendant),  Respondent, 

Mr.  (?.  Gregory  for  Appellant. 
Mr.  R.  T.  Allan  for  Respondent. 

A  putnee  talook  having-  been  purchased  at  a  sale  for 
arrears  was  subseqaeptly,  by  private  sale,  transferred  to 
plaintiff,  who,  however,  omitted  to  g-et  his  name  regis- 
tered as  putneedar;  whereupon  the  zemindar  sold  up 
the  putnee  a  second  time,  and  bought  it  in  himself. 
Plaintiff  now  sues  to  have  this  sale  set  aside:  Held 
that,  as  plaintiff  omitted  to  have  his  name  reg^istered 
he  is  not  in  a  position  to  sue  to  set  aside  the  sale. 

Garth,  C.J. — The  facts  found  by  the 
Judge  in  this  case  are,  that  Tofa  Lall  was 
the  purchaser  at  the  sale  that  took  place  in 
1378.    He,  by  private  sale,  transferred  the 


putnee  to  the  plaintiff.  The  p!ai 
no  steps  to  get  his  name  registered, 
zemindar  caused  the  putnee  to  be 
in  1279,  ^^^  himself  became  the 
It  is  this  sale^  which  the  plaintiff 
set  aside.  Tfie  Judge  has  held  that, 
the  plaintiff  can  sue  to  set  aside  the 
must  show  that  he  was  the  rej 
putneedar,  or  had  taken  steps  to 
name  registered,  and  had  been  refosed 
try.  We  think  that  the  Judge  has 
right  construction  upon  the  law. 
zemindar  was  not  bound  to  recogai 
private  transfer  by  an  unregistered 
chaser  (Tofa  Lall)  to  the  plaintiff. 

The  Judge  finds  as  a  fact  that  the 
was  never  accepted   by    the   zemini 
assignee  of  the  putnee,  and  that  the 
iff  had  never  attempted  to  pay  the 
get  his  name  registered.    In  fact  the 
iff's  case,  as  put  before  us,  is,  that 
not  bound  to  pay  the  fees  for  rej^ 
as  he  was  a  purchaser  at  a  sale  for 
of   rent   due  to  the    zemindar, 
lower  Courts  found  that  Tofa  Lall 
real  purchaser  at  the  sale  for  arrears  of: 
and  the  plaintiff  has  to  fall  back  u\ 
private  purchase  from  Tofa  Lall.     Uj 
plaintiff  fulfilled   the    requirements  oEi 
law,  the  zemindar  was  not  bound  to 
nize  him  as  his  tenant,  and  the  plaii 
not  in  a  position  to  sue  to  set  aside  the 

The  appeal  will  be  dismissed  with 


The  25th  February  1876. 
Present  : 
The  Hon'ble  F.  A.  Glover,  Judgt.  \ 

Appeal— Evidence  not  on  Solenm 
Code  of  Civil  Procedure,  a.  327 — ^ 
award. 

Case  No.  11 76  of  1875. 

Special  Appeal  from  a  decision  pasteS' 
the  Judge  of  Sarun,  dated  the  St  A 
t8*j$,  reversing  a  decision  of  the 
siff  of  that  District,  dattd  the  6th  Ji 
ary  iS'j^, 

Lalla  MQwa  Lall  (Plaintiff),  Appellant^ 

versus 
Sree  Mahato  (Defendant),  Respondent. 
Baboo    Doorga    Doss  Dutt  for  Appe] 

Baboo  Abinash  Ch under  Banerjee  for 
Respondent. 

A  Moonsiff  having  decreed  a  suit  to  re-open  a 
way,  the  Judge  in  appeal  reversed  the  decision 
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inquiry  and  upon  evidence  not  taken  on  solemn 
Uion  t 

HitD  that  the  Lower  Appellate  Court*s  decision  was 
ittf  worthless. 

^Iiere  an  arbitration-award  requires  an  application 
cr  Act  Vltl.  6f  1859,  s.  327,  and  such  application  is 
made,  it  must  be  proved  in  the  i^ual  way. 

This  was  a  suit  to  re  open  a  pathway  and 

remove  certain  obstructions  on  land  which 

defendant -claims  as  his. 

The  Moonstff  gave  the  plaintiff  a  decree 

the  ground  thai  he  had  proved  the  exer- 

of  bis  right  of  passage  over  this  land 

manj  years,  whilst  the  defendant's  plea  of 

lership  in  consequence  of  an  arbitration- 

rard  had  not  been  establisheJ. 

The  Judge   reversed   this  decision.     He 

^ntto  the  spot  himself,  and,  finding  no  trace 

either  drainage  or  passage,  whilst  on  the 

Iher  hand  there  were  the  remains  of  an  old 

pd  wall  between  the  plaintiff's  and  defend- 

ti's  land,  considered  that  there  never  had 

;n  any   right  of  way  as   alleged.    The 

^dge  questioned  certain  persons  on  the  spot — 

gomashta,    an    old    inhabitant    named 

mee  Lall,  and  others  who  are  not  named 

j-and  was  satisfied  that  the  land  in  dispute 

been  in  the  defendant's  possession  for 

derations. 

|1  dare  say  that  this  decision  was  substan- 

ly  correct,  but  it  was  undoubtedly  come 

in  a  manner  that  cannot  be  called  legal. 

Moonsifif  took  the  evidence  on  solemn 

irmation  of  witnesses,  and  on  that  evidence 

|me  to  a  conclusion  adverse  to  the  defendant. 

le  Judge  ignored  that  evidence,  and  yet 

not  take  any  of  his  own,  but  decided  the 

iat  in  dispute  on  the  information  given  to 

by  persons  whom  he  found  on  the  spot. 

lis  information  may  have  been  trustworthy, 

it  was  not  evidence,  not  having  been 

on  solema  affirmation,  and  was  there- 

legally  worthless  as  against  that  already 

irded  by  the  Moonsi£f. 

'be  Judge  did  not  go  into  the  question, 

^tber  the    arbitration-award,  on    which, 

must    be    remembered,    the    defendant 

^d  his  title  to  the   disputed  land,  was 

>ved,  although  there  were,  as  it  seems  to 

•>  very  good  reasons  for  doing  so.    This 

ntraiion  is  said  to  have   been  come   to 

tr  the  plaintiff's  suit  was  instituted,  and 

inarily  an  application  would  have  had  to 

made  to  the  Court  for  the  appointment  of 

itraiors.     Assuming,  however^  that,  not- 

ihstanding  the  institution  of  the  suit,  the 

rties  could  make  their  own  arrangements 

a  settlement  without  first' withdrawing  the 

from  the  file  of  the  Court,  they  would, 

ley  wished  to  derive  any  benefit  from  the 

7ol.  XXV. 


award,  have  had,  under  section  327  of  the 
Code  of  Civil  Procedure,  to  apply  to  have 
such  award  filed  in  Court;  and  if  this  were 
not  done,  the  person  relying  upon  the  award, 
as  the  defendant  does  in  this  case,  would  have 
been  obliged  to  prove  it  in  the  usual  way, 
and  this  does  not  appear  to  have  been  done 
here. 

I  think  that  the  appeal  must  be  reheard 
by  the  Judge,  and  a  fresh  decision  passed 
with  reference  to  the  above  remarks.  The 
plaintiff  will  get  his  costs  of  this  appeal,  and 
the  general  costs  in  the  cause  will  follow  the 
result  of  the  Judge's  decision. 


The  25th  February  1876. 
Present : 
The  Hon'ble  F.  A.  Glover,  yudge. 

Act  VIII.  (B.  C.)  of  z86p^  s.  102— Rent-salt— 

Special  Appeal. 

Case  No.  945  of  1875. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Additional  Judge  of  Tir- 
hoot,  dated  the  j/j/  December  /^7-/, 
reversing  a  decision  of  the  Moonsiff  of 
Alosufferpore^  dated  the  t2th  January 
1874. 

Bhugwan  DuU  Misser  (Plaintiff),  Appellant, 

versus 

Nowneedh  Lall  and  another  (Dejendants), 

Respondents^ 

Baboo  Joy  Gobind  Shome  for  Appellant. 

Baboo  Kalee  Kishen  Sen  for  Respondents. 

In  a  suit  for  rent  under  Rs.  50,  in  which  no  question 
to  enhance  or  vary  the  rate  was  decided,  and  in  which, 
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although  the  first  G>urt  went  into  the  question  of 
title,  the.  Lower  Appellate  Court  came  to  no  decision  on 
the  point,  HELD  that  the  case  fell  within  the  purview  of 
Act  VIII.  (B.  C.)  of  1869,  s.  102,  and  no  special  appeaj 
lay. 

This  was  a  suit  for  arrears  of  rent.  The 
Additional  Judge,  on  appeal,  has  reversed  the 
Moonsiff's  order  which  decreed  in  favour  of 
the  plaintiff. 

It  has  been  objected  by  the  respondent 
that,  as  this  is  a  suit  for  rent  under  Rs.  50,  in 
which  no  question  of  title  to  land  or  right  to 
enhance  or  vary  rent  has  been  decided,  this 
special  appeal  will  not  lie.  It  appears  to 
me  that  this  objection  must  prevail.  It  is 
contended,  on  the  other  side,  that,  inasmuch 
as  the  Moonsiff  went  into  the  question  of 
title,  the  matter  is  taken  out  of  the  purview 
of  section  102  of  Act  VIII.  of  1869.  But, 
whatever  the  Moonsiff  may  have  done,  there 
can  be  no  doubt  that  the  Additional  Judge 
came  to  no  decision  on  the  point.  He 
expressly  says  that  his  decision  will  not 
debar  the  plaintiff  from  bringing  a  suit  here- 
after to  prove  his  title,  and  he  dismisses  the 
plaintiff's  suit,  because  the  relationship  of 
landlord  and  tenant  has  not  been  shown  to 
exist  between  the  parties.  There  is  no  pos- 
sible reason  why  the  Additional  Judge 
should  have  gone  further  than  this.  The 
plaintiff  may  possibly  be  the  proprietor  of 
the  land,  and,  as  such,  he  may  have  a  right  to 
receive  the  rent  of  every  beegha  of  land 
within  his  estate.  But  for  all  that,  if  it  is 
denied  that  there  is  any  relationship  of  land- 
lord and  tenant  between  him  and  the  defend- 
ant, it  is  clear  that  he  could  not  succeed  in 
the  present  suit.  The  case  clearly  comes 
within  the  provisions  of  section  102,  and 
therefore  no  special  appeal  lies. 

With  reference  to  the  case  quoted  by  the 
appellant's  pleader  from  the  23rd  Weekly 
Reporter,  page  11,  where  Mr.  Justice  Phear 
had  given  an  opinion  in  support  of  the  con- 
tention of  the  special  appellant,  I  may  men- 
tion that  the  judgment  in  that  case  was 
reversed  on  the  12th  February  1875  by  the 
decision  of  the  Appeal  Court,  reported  at 
page  268  of  the  same  volume. 

The  special  appeal  is  dismissed  with 
costs. 


The  28th  Febrnaiy  1876 
Present: 
The  Hon'ble  F.  A.  Glover, 


Evidence^Recnsast  Wftoewgs. 
Case  No.  1239  of  1B75. 

Special  Appeal  from  a  decision  passed »\ 
the  First  Subordinate  Jndge  of 
dated  the  a^th  March   tSj^^  renersii 
decision  of  the   Moonsiff  of  Bekar^ 
the  isth  June  1874, 

Luchmun  Singh  and  another  (PlaintiSsV 

Appellants^ 

versus 

Chokowree  Singh  and  others  (Defeodj 

Respondents. 

Moonshee  Serajul  Islam  for  Appellants. 

Baboo  Doorga  Dass  Dutt  for  Responds 

Where  a  plaintiff  does  not  exhaust  all  the  meaos  < 
the  law  ^ives  him  for  the  production  of  cvideacc^ 
g^oes  to  tnal  upon  the  evidence  which  he  has  sua 
in  Stettin;,  the  Court  commits  no  error  io  law  is 
ing  the  case  upon  the  evidence  before  it. 

Primd  facie  this  seems  a  hard  case. 
there  is  no  ground  that  I  can  discover 
which   this  special  appeal  can  be  ad  mil 
The  Subordinate  Judge  disbelieved  the 
nesses  who  had  been  brought  to  prove 
plaintiff's  title  to  the  land  in  dispute, 
held  that  the  defendant  being  in  posse 
it  was  for  the  plaintiff  distinctly  to  prove 
right,  and  that  that  ought  to  have  been 
by  the  production  of  the  village  papers 
of  the  patwaree  and  other  village  authi 
who  could  have  deposed  to  their  correcti 
The  special  appellant  says  that  he  did 
that  he  could  to  produce  this  evidence 
the  Subordinate  Judge  thought   nea 
and  that  the  Moonsiff,  seeing  that  he 
done  so,  decided  in  his  favour  on  the  evidei 
that  was  produced.     If  it   were  so  that  tl 
special  appellant  had  done  all  that  the 
prescribed  for  the  production  of  his  witn( 
and  documentary  evidence,  there  might  bai 
been  something  to  be  said.     But  he  did 
He  contented  himself  by  asking  for  a  pro*^ 
clamation  to  be  issued  under  section  159  of  1 
the  Code  of  Civil  Procedure.     He  did  not, 
when  the  day  fixed  in  the  proclamation  had 
expired  without  the  appearance  of  the  wit- 
nes8es>  make  the  application  necessary  onder' 
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penalumate  clause  of  that  section  for  the 
abluent  of  the  property  of  the  defaulting 
icsses,  bat  went  to  trial  upon  the  evi- 
ce  which  he  had  succeeded  in  getting. 
I  not  see,  therefore,  how  1  c^n  say  that  the 
ordinate  Judge  is  wrong  in  deciding  the 
i  as  he  did,  nor  can  I  remand  it  for  fur- 
'  inquiry  by  him.  It  was  for  the  special 
ellant  to  produce  his  evidence,  or  at  all 
Ats  to  exhaust  all  the  means  that  the  law 
B  him  for  its  production.  Not  having 
e  that,  I  cannot  say  that  the  Subordinate 
ge  has  committed  an  error  in  law  in 
Idtng  the  case  upon  the  evidence  before 
1. 

rhe  special  appeal  is  dismissed,  but,  under 
circumstances,  without  costs. 


The  29th  February  1876. 

Present : 

The  Hon'ble  F.  A.  Glover,  Judge. 

it  for  Possession-*Right  of  Occupancy — 
poatiaaotts  Tenancy  under  different  Pottahs— 
Mlehnama. 

Case  No.  1718  of  1875. 

\t€ial  Appeal  from  a  decision  passed  hy 
the  Judge  of  Sarun,  dated  the  2gth 
June  7(^75,  reversing  a  decision  of  the 
'MoonsiJjF  of  Chuprah,  dated  the  i^th 
May  iSj^. 

Narain  Singh  and  others  (Defendants), ' 
Appellants, 

versus 

Munsur  Raoot  (Plaintiff),  Respondent. 

[Baboo  Doorga  Doss  Dutt  for  Appellants. 

Moonshet  Abdool  Baree  for  Respondent. 

In  a  suit  for  possession,  although  a  succession  of  pot- 
lb,  each  for  shorter  periods  than  twelve  years,  but  al- 
Ogether  carrying  a  tenure  beyond  an  aggregate  term  of 
IMve  years,  clearly  gives  a  tenant  a  right  of  occu- 
laacy,  yet  any  solehnama  filed  in  the  case,  and  pur- 
^n;  to  waive  any  right  accoutred  by  the  tenant,  must 
Ittoioidered  in  connection  with  his  claim. 

It  appears  to  me  that  the  Judge  has  come 
to  a  wrong  decision  in  this  case. 

The  plaintiff  sued  to  recover  possession  of 
Und  which  he  said  he  had  taken  under  a 
poitah  from  the  zemindar  for  the  year  1280. 
He  was  opposed  by  the  defendants,  who 
claim  zryotee  right  in  the  same  land.  The 
Judge  has  found  the*  plaintiff's  pottah  proved. 
Ke  has  likewise  found  that  the  defendants' 
'POtUh,  which  he  says  extends  down  to  1280, 


does  not  give  them  a  right  of  occupancy, 
but  that  its  wording  shows  distinctly  that 
that  right  is  barred.  With  regard  to  the 
defendants'  title,  the  Judge  has  omitted  to 
take  into  consideration  the  pottah  from 
1280  to  1285,  which  has  been  ifound  by  the 
Moonsiff  to  be  genuine,  and  to  have  been 
given  to  the  defendants  by  the  zemindar. 
Now,  as  the  plaintiff  claimed  under  a  pottah 
dated  1 280,  it  is  manifest  that  it  was  neces- 
sary for  the  Judge  to  find  whether  the  Moon- 
siff  was  right  in  his  decision  on  this  point, 
for,  if  he  also  thought  the  defendants'  pottah 
genuine,  the  plaintiff's  suit  must  have  been 
dismissed  at  once,  he  having  no  possible 
right  to  dispossess  the  defendants  when  there 
were  still  five  years  of  their  lease  to  run. 

Then,  with  regard  to  the  pottahs  themselves, 
the  Judge  has  held  that  by  their  wording^ 
they  expressly  bar  the  defendants'  right  of 
occupancy,  because  the  stipulation  in  them 
is,  that  the  lessee  shall  pay  rent  for  the  term 
mentioned  in  the  pottah,  and  which  he  con- 
siders to  mean  the  same  as  shall  retain 
possession  only  for  that  term,  and  that,  there- 
fore, the  defendants  have  no  claim  to  a  right 
of  occupancy,  even  supposing  they  held 
under  a  series  of  pottahs  for  more  than 
twelve  years.  It  has,  however,  been  decided 
by  a  Full  Bench  of  this  Court,  on  the  22nd 
of  September  1871,  in  the  case  of  Sheo 
Perkash  Misser  versus  Ram  Sahai  Singh  (17 
Weekly  Reporter,  page  62),  that  a  ryot  who 
has  held  or  cultivated  a  piece  of  land  continu- 
ously for  more  than  twelve  years,  but,  under 
several  original  leases  or  pottahs,  is  entitled 
to  claim  a  right  of  occupancy  in  that  land, 
notwithstanding  that  those  leases  or  pottahs 
are  for  a  specific  term  of  years.  The  Judge's 
construction  of  the  defendants'  pottah,  there- 
fore, is  not  a  correct  one. 

Then  there  is  the  solehnama  by  which  it 
is  stated  that  the  defendants  gave  up  their 
claim  in  1275;  ^^^  ^^  i^  said  that,  by  the 
action  of  that  solehnama,  every  fresh  lease 
which  the  defendants  got  put  an  end  to  the 
tenancy  which  they  had  acquired  under  the 
previous  lease,  and  that  the  defendants*  right 
of  occupancy  would  date  from  fhe  day  the 
solehnama  was  executed.  This  solehnama 
has  not  been  considered  by  the  Judge.  In 
fact  he -makes  no  mention  of  it.  It  will, 
however,  have  to  be  considered  with  refer- 
ence to  the  question  whether  the  defendants 
have  or  have  not  been  in  possession  from  1 262 
to  1285,  and  whether  such  possession  has 
given  them  a  right  of  occupancy  or  not. 
I  think  the  case  must  go  back  to  the  Judge 
in  order  that  these  questions  may  be  decided. 
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If  he  finds  in  favour  of  the  defendants  on  the 
question  as  to  the  right  of  occupancy,  the 
plaintiff  can  raise  no  objection  except  such 
as  the  law  allows.  If,  however,  the  ques- 
tion is  found  against  the  defendants,  the  Judge 
will  have  to  consider  their  right  under  the 
pottah  set  up  by  them,  for  it  is  quite  clear 
that,  if  that  pottah  is  genuine,  they  cannot 
be  ejected  until  its  term  expires. 

The  judgment  of  the  Lower  Appellate 
Court  Is  reversed,  and  the  case  is  remanded 
for  re-trial  with  reference  to  the  above 
remarks-- 


against  the  defendants  in  that  salt  from 
to  the  time  of  recovery  of  possesskm 
all  costs  as  against  the  defendants  h 
case.  The  mere  fact  of  the  decree-] 
having  omitted,  to  certify  the  nannes  « 
judgment-debtors,  appellants,  on  the 
former  occasions  on  which  he  took  oat 
tion,  does  not  do  away  with  the  effect  of 
original  decree,  which  is  now  being  e: 
The  last  application  made  to  execme 
decree  is  in  time,  and  it  includes  the 
of  the  appellants  before  us  as  the  judgi 
debtors  against  whom  execution  is 
Pleader's  fees,  two  gold  mohurs. 


The  I  St  March  1876. 
Pnseni : 

the  Hon'ble  F.  B.  Kemp-  and  E.  G.  Birch, 

Judges. 

Decree-holder— Judgment-debtor— Execution 
of  Decree— -Omission  of  name  in  Bzecatson. 

Case  No.  13a  of  1875. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Sarun,  dated  the  2jth 
February  i^JS*  reversing  an  order  of 
the  Moonsiff  of  Sarun,  dated  the  t2th 
May  1874, 

Baboo  Mokoot  Nath  Pershad  alias  Foolyana 
.     Baboo  (Judgment-debtor),  Appellant, 

versus 

Gujadhur  Pershad  and  another 
(Decree-holders),  Respondents, 

.  Moonshee  Mahomed  JTusuf  for  Appellant. 

Baboos  Chunder  Madhub   Ghose  and  Aubi- 
nosh  Chunder  Banerjee  for  Respondents. 

The  mere  fact  of  a  decree-holder  havinsf  omitted  to 
certify  the  names  of  some  judgement-debtors  on  any 
former  occasion  on  which  he  took  out  execution  does 
not  do  away  with  the  effect  of  the  original  decree 
aj^aiBSt  them. 

Kemp,  J. — We  think  this  appeal  must  be 
dismissed  with  costs.  The -High  Court,  with 
the  consent  of  the  parties  in  the  appeal 
before  theni,  held  that  •'  after  satisfaction  of 
the  first  sur-i-peshgee  of  the  respondent, 
decree- holder,  the  second  zur-i-pesfagee  would 
remain  in  force  and  operation  with  respect 
to  what  the  state  of  things  would  allow  at 
the  time  after  satisfaction  of  the  first  zur-i- 
peshgee."  Then,  with  reference  to  the  ques- 
tion of  wassilat,  the  decree  of  the  Sudder 
Ameen  of  December  i860,  which  is  now 
being    executed,   clearly    awarded   wassilat 


The  6ih  March  1876. 

Present: 

The  Hon'ble  E.  G.  Birch  and 

Chunder  Mitter,  Judges, 

Sale  of  Tenure— Moveable  Property — 


Case  No.  42f  of  1875. 

Special  Appeal  from  a  decision  passed 
Judge  of  West  Burdwan,  dated  the 
November  1874^  reversing  a  decision 
Moonsiff  of  Bamoorahy  dated    the 
December  iSyj, 

Bama  Soonduree  Dossee  (Defendant), 

Appellant, 

versus 

m 

Mudhoo  Soodun  Biswas  and  others 
(Plaintiffs),  Respondents. 

Baboo  Anund  Chunder  Ghosal  for  Appell 

Baboo  Rash  Beharte  Ghose  for  Responi 

It  being  against  the  provisions  of  the  law  to  seU  qp 
tenure  of  a  judgment-debtor  before  selling  n^ 
moveable  property,  held  that  the  judgment-delil 
omission  to  oppose  the  illegal  sale  of  his  tenure  at 
time  of  the  occurrence  of  tlie  sale  does  not  kill  his  r 
to  move  for  the  setting  aside  of  the  sale  afterwards. 

Birch,   J.—We   think  that  the  Jm 
decision    is    right.     There    is    nothing 
section  11,  Act  XXIII.  of  1861,  to  prc^ 
the   plaintiff   from    bringing   this    suit, 
execution   of  a  decree  for  arrears  of 
against  the  plaintiff,  his  tenure  was  atta< 
in  contravention  of  the  provisions  of  se< 
64  of  the  Rent  Law,  which  prohibit  an 
for  the  sale  of  an  under-tenure  until 
judgment-creditor    shall    have  caused 
moveable  property  of  the  judgment-dcbtori 
be  seized  and  sold  in  execution  of  the  de< 
The  tenure  was  brought  to  sale  and  putcl 
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e  judgment-creditor.  The  plainiifF 
this  sait  to  recover  possession  of  the 
thus  sold,  by  establishing  his  right 
Iko  and  by  reversal  of  the  sale.  The 
Sgc  has  held  that  the  action  of  the  Court 
ttecation  was  ab  initio  void,  and  that  the 
iiit£F  is  **  at  liberty  to  impeach  the  action 
Ihe  Court  in  a  regular  suit  as  contrary  to 
And  upon  the  merits  he  has  decreed 
plaintiff's  claim. 

t  IS  contended  here  that  the  plaintiff 
Id  and  ought  to  have  raised  objection  at 
time  of  the  attachment  of  the  property 
\  prior  to  its  sale,  and  that,  having  omitted 
raise  the  objections  when  the  proceedings 
execaiion  were  being  taken,  he  cannot 
lig  a  suit  to  set  aside  the  sale.  We  think 
X  there  is  no  force  in  this  contention.  If 
X  proceedings  taken  by  the  Court  of  execu- 
n  were  not  in  accordance  with  the  law, 
^e  is  -nothing  to  prevent  the  party  injured 
;  the  action  of  the  Court  from  suing  to  set 
mi  aside.  Then  it  is  said  that,  if  the  sale 
■et  aside,  the  defendant  is  left  without 
nedj.  If  this  be  so,  the  defendant  has 
ly  himself  to  blame.  The  law  prescribes  a 
jarse  for  him  to  follow  ;  he  took  proceedings 
contravention  of  the  provisions  of  the  law, 
id  those  proceedings  have,  by  the  decision 
the  Judge,  been  declared  null  and  void. 
The  special  appeal  is  dismissed  with  costs. 


The  lylh  December  1875. 

Present : 

fr  James  W.  Colvile,  Sir  Barnes  Peacock, 
Sir  Montague  £.  Smith,  and  Sir  Robert 
P.  Collier. 

Ipssessiaa  —  Boundarv  ~  Previous  Decision  of 

Civil  Court. 

b  Appeal  from,  the  High  Court  of  Judi- 
cature  at  Fort  William  in  Bengal,* 

The  Court  of  Wards 

versus 

Raja  Leelanund  Sing. 

!n  tHis  suit,  which  is  essentially  one  of  boundary, 
llUch  has  formed  the  subject  of  litigation  for  many 
ions,  and  oo  which  an  order  had  previously  been  made 
to  Her  Majesty  in  Council,  hbld  that  the  first  qties- 
im  to  be  now  determined  was  what  was  decided  by 
^  judgment  of  the  Judicial  Committee  of  the  Privy 
SoBndl  on  the  former  appeal,  and  what  was  the  order 
pf  Her  Majesty  in  Council  thereon ;  and  that  neither 
kny  Court  m  India,  nor  the  J  udiciai  Committee  itself, 

~  ,    .  - —    ■ 

^From  the  judgment  of  Norman  and  E.  Jackson,  JJ., 
md  the  Md  March  1870. 


could  go  behind  the  above  •mentioned  decision  and 
order.  Held  also,  accordingrIy«  that  so  much  of  the 
judgment  of  the  Calcutta  Hi^h  Court  as  re-opened 
what  had  previously  been  decided  on  fresh  evidence 
must  be  set  aside;  but  that  the  evidence  that  had  thus 
been  brought  to  bear  upon  the  case  was  entitled  to 
consideration  in  so  far  as  it  bore  upon  those  portions 
of  the  suit  in  respect  of  which  the  former  decision 
of  the  Judicial  Committee  was  not  conclusive. 

This  appeal  and  cross-appeal  are  the  close 
of  a  litigation  in  .which  the  parties,  or  those 
whom  they  represent,  have  been  engaged  for 
more  than  twenty  years  concerning  the  owner- 
ship of  a  large  tract  of  land  lying  between 
lands  admitted  to  form  part  of  their 
respective  zemindaries,  and  consisting,  for  the 
most  part,  of.  hills  and  forests. 

The  dispute  is  essentially  one  of  boundary. 
'  The  facts  out  of  which  it  arose,  and  the  ear- 
lier history  of  the  litigation  which  has  been 
the  consequence  of  it,  are  very  fully  stated 
in  the  report  of  the  case  on  ther  former 
appeal  to  Her  Majesty  in  Council,  to  be 
found  in  the  loth  volume  of  Mr.  Moore's 
Indian  Appeals.  And  their  Lordships,  to 
avoid  an  unnecessary  recapitulation,  will, 
whenever  it  is  requisite  to  do  so,  refer  to 
that  statement  as  if  it  were  incorporated  in 
the  present  judgnaent. 

The  first,  and  not  the  least,  material  ques- 
tion to  be  now  determined  is  what  was  de« 
cided  by  the  judgment  of  the  Judicial  Com- 
mittee on  that  former  appeal,  and  the  order 
of  Her  Majesty  in  Council  made  thereon; 
and  what  issues  were  left  open  for  the  deter-* 
mination  of  the  Indian  Courts  under  that, 
order,  so  far  as  it  was  one  of  remand. 

The  appeal  was  that  of  Raja  Leelanund 
Sing,  the  plaintiff  in  the  suit.  By  his  plaint 
he  had  parcelled  out  the  disputed  land  in 
definite  areas,  treating  them  as  appurtenant 
to  different  mouzahs  which  had  been  record- 
ed as  forming  part  of  the  Nizamut  or  settled 
mehals,  and  claimed  to  recover  them  as 
lying  within  the  boundaries  of  those  mouzahs. 
He  had  never,  as  is  now  admitted,  been  in 
possession  of  any  part  of  the  land  which  is 
now  in  question.  He  adduced  a  consider- 
able body  of  evidence  in  support  of  the  case 
made  by  his  plaint.  The  Judge  of  first  in- 
stance, however,  held  that  he  had  entirely 
failed  to  make  out  that  case,  or  to  establish 
a  title  to  disturb  the  possession  of  the  defend.- 
ant,  and  dismissed  the  suit.  On  appeal, 
two  of  the  Judges  of  the  then  Sudder  Court 
affirmed  that  decree  of  dismissal.  They,  too^ 
were  clear  that  the  plaintiff  had  failed  to 
prove  his  title  as  alleged.  On  the  other  hand 
they  seem  to  have  admitted  that  the  defend- 
ant could  have  no  title  to  anything  that  wa8 
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not  included  in  the  settlement  of  Havelee. 
They  considered,  however,  that  that  settle- 
ment did  include  something  in  excess  of  the 
lands  comprised  in  Captain  Ellis's  map,  and 
within  the  disputed  territory;  that  the  ex- 
tent of  such  excess  was  undetermined ;  and 
that  it  lay  on  the  plaintiff  to  show  what  he 
was  entitled  to  recover,  which  he  had  failed 
to  do.  The  third  and  dissentient  Judge, 
Mr.  Sconce,  would  have  given  a  decree  in 
favour  of  the  plaintiff.  But  his  ratio  deci- 
dendisszs  not  so  much  that  the  plaintiff  had 
proved  his  case  as  alleged  (though  he  seems 
to  have  thought  that  some  of  the  specified 
mouzahs  had  been  shown  to  have  lain,  if  not 
still  to  exist,  wholly  or  partially  in  the  dis- 
puted territory),  as  that  the  plaintiff,  as  pur- 
chaser of  the  Nizamut  Mehals,  was  presum- 
ably entitled  to  all  that  was  not  included  in 
the  settlement  of  the  resumed  Pergunnah 
Havelee;  and  that  no  part  of  the  disputed 
territory,  nothing,  in  fact,  beyond  the  confines 
of  Ellis's  map,  had  been  included  in  that  set- 
tlement. The  Committee  that  determined 
the  former  appeal  in  1864  clearly  affirmed 
the  findings  of  the  two  Indian  Courts  as  to 
the  insufficiency  of  the  plaintiff's  evidence  to 
establish  the  case  made  by  him.  The  judg- 
ment at  page  1 1 1  of  Mr.  Moore's  report  says 
distinctly : — 

"  We  agree  indeed  with  the  majority  of 
"  the  Indian  Judges  that  the  appellant  has 
"  failed  to  proveHhat  no  part  of  the  disputed 
''territory  was  included  in  the  settlement,  and 
'*'  that  he  has  failed  to  prove,  by  independent 
'*  evidence,  his  right  to  recover  the  mouzahs 
''  as  specified  in  the  plaint." 

It  is  important  to  remark  upon  the  con- 
current judgments  of  the  two  Indian  Courts, 
and  of  the  Committee  of  1864,  on  this  parti- 
cular point;  because  the  judgrnent  of  Mr. 
Justice  Norman,  which  is  now  under  appeal, 
whilst  it  admits  (p.  644)  that  the  new  evi- 
dence taken  on  the  remand  did  not  carry  the 
plaintiff's  original  case  any  further,  proceeds 
almost  entirely  on  the  effect  of  the  old  evi- 
dence, and  thus  seems  to  re- open  a  question 
concluded  by  the  former  judgments. 

If  there  is  one  thing  more  clearly  ex- 
pressed than  another  in  the  judgment  of  the 
Committee  of  1864,  it  is  that  ''  the  decision 
*'  of  the  suit  depended  on  the  question  whe- 
**  ther  the  land  claimed,  or  any,  and,  if  any, 
**  what  defined  part  of  it,  was  included  in  the 
"Havelee  settlement"  (10  Moore,  pp.  87, 
88). 

Upon  this  question  the  Committee  had  to 
pronounce  between  the  joint  judgment  of  the 
two  Judges  of  the  Sudder  Court  and  the 


conflicting  judgment  of  Mr.  Sconce.   To 
end  it  addressed  itself  to  a  carefai  e: 
tion  of   the    settlement-proceedings, 
cularly  those  of  Mr.  Piron.     In  the  co 
that,  it  found  that  two  mouzahs  named, 
one  Gormaha  or  Kormaha,  the  other 
khore, '  which   lay   partially,    if   not 
within  the  disputed  territory,  had  bees 
visedly  relinquished  by  the  Revenue  A 
rities  pending  the  resumption-proccedin 
part  of  the  Nizamut  Mehals  ;  and  accord 
that  so  much  of  the  disputed   land  as 
appurtenant  to  these  mouzahs  belonged 
and  ought  to  be  adjudged  to,  the  plaii 
On  the  other  hand,  it  came  to  the  concl 
that  the  final  settlement  of  Havelee, 
the  head  of  ''  Bunkur  and  Boondee  M 
'*  besides   the   putwarrie's   papers,  wh 
''  came  to  light  by  the  depositions  of  i 
''and   persons   informed  and  by  perusal 
"pottahs,   &c.,     S.    R.  1,116,"    did   in 
"  the  revenue   arising   from  Ghauts   M 
''  Kurraillee,  and  other  ghauts"  (10  Mi 
I.  A.,  p.  103).    The  Committee  next 
ceeded  to  consider  "  what  was  this  pr 
'*  and  whether  the  ownership  of  it  implied 
''  ownership  of  any  land  in  excess  of  the 
''  sured   area,  and  beyond   the  confines 
**  Ellis's  map." 

'  Upon  this  point  they  appear  to  have  % 
fied  themselves  that  the  ghauts  in  qu 
or  some  of  them,  were  geographically  b 
the  confines  of  Ellis's  map,  and  within 
disputed  territory ;  but  to  have  felt  u 
to  come  to  a  clear  conclusion  as  to  the 
and  character  of  the  Bunkur  and  Booi 
Mehals  and  of  the  revenue  arising  from 
ghauts,  and  upon  the  question  whether 
rights  included  in   the  settlement  invol 
the   proprietorship  in  the  soil  of  any, 
what,  part  of  the  lands  in  dispute.    It 
cordingly,  finally  deciding  some  of  the  qi 
tions  in  the  cause,  but  leaving  others  open 
further  inquiry,  recommended   Her  Mai 
to  make  the  order  under  which  the  m 
quent  proceedings  have  taken  place. 

That  order  declared, yfri/,  that  the  plai 
was  entitled  to  Mouzahs  Kormaha  and 
rakhore  and  the  lands  comprised  therein 
belonging  thereto,  and  to  all  such  other 
of  any  of  the  lands  in  question  in  the  suit 
were  not  included  in  the  settlement  of  ~ 
velee;  secondly,  that  the  settlement  of  Ha 
comprised  only  the  measured  area  of  123, 
beeghas,  and  so  much  of  any  of  the  land 
dispute  as,  upon  the  inquiries  after  din 
might  appear  to  belong,  or  be  properly  attti-J 
butable  to,  the  Bunkur  and  Boondee  Meha& 
in  the  pleadings  mentioned,  or  to  the  ghast% 
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of  vbich  the  same  in  part  consist ;  and  that 
the  rights  of  Uavelee  in  respect  of  Bakum 
did  not  extend  beyond  a  certain  quantity 
of  land  there  specified.  It  then  directed  an 
inqairy :  "  What  was  the  nature  and  character 
"  of  the  Bunkar  and  Boondee  Mehstfs,  and 
**of  the  ghauts  comprised  therein  respec* 
**  lively  which  were  included  in  Piron's  set- 
'*tlement,  and  were  therein  estimated  at 
*'  1,1 16  sicca  rupees  ;  and  whether  the  same 
'*  or  any  and  which  of  them  included  any 
**  and  what  part  of,  or  any  and  what  right  or 
"  iatfrest  in,  the  land  in  question  in  the 
**  suit.  And  it  finally  declared  that  so  much 
"  of  the  land  in  question  as  might,  upon  such 
**  inquiry,  appear  to  be  comprised  in  the  said 
**  Baokur  and  Boondee  Mehals  or  Ghauts 
'*  belonged  to  Havelee,  and  that  the  plaintiff 
"  was  entitled  to  recover  the  residue  of  the 
**  land  in  question/' 

It  appears  to  their  Lordships  that  the  broad, 
U  not  the  sole,  issue  which  this  order  left  to 
be  determined  between  the  parties  was  what 
poition  of  the  land  in  dispute  was  comprised 
in  Mr.  Piron's  settlement  under  the  item 
already  set  forth.  Ic  has,  however,  been 
strenuously  argued  at  the  Bar  that,  even  if 
the  terms  of  Mr.  Piron's  settlement  import 
that  he  included  therein  some  part  of  the 
disputed  lanJ,  it  was  open  to  the  parties 
under  this  order  of  remand  to  show  that 
sacb  inclusion  was  unintentional  or  impro* 
per;  in  other  words,  to  question  the  pro- 
priety of  the  settlement  and  its  binding 
force  upon  the  plaintiff.  Their  Lordships 
cannot  so  construe  the  order.  That  it  was 
Bot  the  intention  of  the  Committee  of  [864 
to.leave  any  such  questions  open  plainly,  as 
their  Lordships  think,  appears  from  several 
passages  in  the  judgment.  It  is  said  at 
p.  89  of  Mr.  Moore's  Report :  *'  In  consider- 
*'  ing  what  was  included  in  Havelee,  the  Court 
**  below  could  only  deal,  as  we,  upon  this 
*"  appeal,  must  deal,  with  the  Havelee  settle- 
"  ment  as  it  stands.  For  the  purposes  of  this 
^  snit,  that  settlement  must  be  considered  as 
"  valid  and  subsisting."  Again,  at  p.  99  : 
**  We  think,  indeed,  that  the  settlement  of 
**  1844  affords  the  only  safe  criterion  for  deter- 
"  mining  what  belongs  to  Havelee,  and  what 
"to (he  Nizamut  Mehals.''  And  at  p.  103  of 
tbe  same  report  it  is  said :  '*  It  must  be 
"  taken,  then,  that  Mr.  Piron  not  only  includ- 
"ed,  but  properly  included,  the  revenue 
"arising  from  Ghauts  Marug,  <S:c.,  in  his 
**  seulement." 

It  is  said  that  this  conclusion  of  the 
Committee  was^  as  a  passage  in  the  preced- 
ing page  indicates,  partially  at  least,  founded 


on  a  misconception,  arising  from  an  error  in 
printing  the  former  record,  to  the  effect 
that  certain  village-papers,  which  were,  in 
fact,  part  of  the  defendant's  evidence,  had 
been  put  in  by  the  plaintiff.  The  judgment, 
however,  seems  to  their  Lordships  to  treat 
these  documents  rather  as  corroborative  of 
the  conclusion  to  which  the  Committee  had 
come  than  as  the  foundation  on  which  it 
rested. 

Again,  that  the  Committee  of  1864  may 
reasonably  have  determined  to  conclude  the 
question  of  the  propriety  and  binding  nature 
of  the  settlement,  appears  from  this  consider- 
ation. The  plaintiff,  if  entitled  to  impeach 
that  settlement,  could  only  do  so  by  proving 
clearly  that  it  covered  lands  included  in  the 
perpetual  settlement  of  the  Nizamut  Mehals. 
He  had  failed  to  do  this,  because  he  had 
failed  to  establish  his  title  to  the  lands  in 
dispute.  The  Committee,  however,  said  in  re- 
spect of  him :  "  You  shall  not  be  concluded 
**  by  your  failure  to  prove  the  title  alleged 
"  against  the  defendant  in  possession.  He 
'*  cannot  be  entitled  to  anything  that  is  not 
**  included  in  the  settlement  of  Havelee  ;  and 
"  you  shall  have  the  benefit  of  the  presump- 
'*  tion  that  what  is  not  so  included  belongs  to 
'*  the  Nizamut  Mehals."  The  rights  of  the 
parties  being  thus  stated,  the  issue  between 
them  necessarily  becomes  :  **  What  was  in 
fact  included  in  the  settlement  of  Havelee." 
Their  Lordships,  however,  do  not  rest  upon 
expressions  in  the  judgment  of  the  Com- 
mittee as  conclusive.  If  there  be  any  in- 
consistency between  them  and  the  terms  of 
Her  Majesty's  order  in  Council,  the  latter, 
which  is  in  the  nature  of  a  decree,  ought  to 
prevail.  On  the  other  hand,  if  that  has 
concluded  the  question  now  under  consider- 
ation, neither  the  Courts  in  India,  nor  their 
Lordships  silting  here,  can  go  behind  it. 
And  looking  to  the  terms  of  the  inquiry 
directed,  which  assumes  that  the  Bunkur 
and  Boondee  Mehals  and  the  Ghauts  are 
included  in  Piron's  settlement,  and  seeks 
only  to  ascertain  their  character  and  nature 
and  what  they  covered ;  and  also  to  the 
final  declaration  that  so  much  of  the  land 
as  gbould  be  found  to  be  comprised  in  these 
mehals  and  ghauts  belongs  to  Havelee, 
their  Lordships  are  clearly  of  opinion  that 
the  question  of  the  propriety  of  Piron's  set- 
tlement and  of  Piron's  intention  in  making 
that  settlement  are  no  longer  open  to  the 
plaintiff  in  this  suit;  and  that  the  only 
question  between  the  parties  is  what  that 
settlement,  as  ic  stands,  included  in  fact. 
This  view    of  their  Lordships   necessarily 
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disposes  of  a  considerable  portion  of  the 
argument  addressed  to  them  at  the  bar  and 
of  Mr.  Justice  Norman's  judgment. 

Under  the  order  in  Council,  as  construed 
by  their  Lordships,  the  task  of  the  Indian 
Courts  upon  the  remand  was  plainly  limited. 
They  had  to  ascertain,  firsi^  whether  the 
Bunkur  and  Boondee  Mehals  and  the  ghauts 
included  in  Piron's  settlement,  or  any  and 
which  of  them  lay  beyond  the  confines  of 
Ellis's  map  and  within  the  disputed  territory; 
second,  \s\i^\Yitv  the  rights  so  settled  involved 
the  proprietorship  of  the  lands  over  which 
they  were  exercised ;  and,  if  so,  thirds 
what  portions  of  the  disputed  territory 
represent  such  lands,  and  are,  therefore,  to 
be  taken  to  be  included  in  the  settlement. 
For  the  purposes  of  these  inquiries,  they 
were  at  liberty  to  direct  such  local  investi- 
gations as  they  might  consider  desirable,  and 
were  bound  to  give  due  effect  to  what  had 
been  laid  down  by  the  Committee  of  1864 
concerning  the  general  burthen  of  proof. 

Unfortunately,  however,  the  Indian  Courts 
have  not  thus  restricted  their  action ;  they 
have  allowed  the  parties  to  enlarge  the 
scope  of  the  fresh  litigation  by  re-opening 
questions  that  had  been  decided ;  and  it  now 
becomes  necessary  to  consider  more  parti- 
cularly how  the  case  stands  on  their  conflict- 
ing judgments. 

The  cause  was  first  heard  on* the  remand 
by  Mr.  Craster,  the  Officiating  Judge  of 
Zillah  Bhaugulpore.  In  his  judgment  he 
states  that  the  main  questions  for  the  consi- 
deration of  the  Court  were,  ^rj/,  were  the 
Bunkur  and  Boondee  Mehals  and  Ghauts, 
which  form  the  subject  of  the  present  suit, 
included  in  Mr.  Piron's  settlement  of 
Pergunnah  Havelee ;  and,  second,  what  was 
the  nature  of  those  mehals,  and  did  they 
include  any,  and  (if  any)  what,  portion  of 
the  lands  now  in  dispute.  The  first  issue 
does  not  precisely  accord  with  the  terms 
of  the  inquiry  directed  by  the  order  in 
Council ;  but,  if  we  are  to  understand  the 
term  *'  mehals  and  ghauts,  which  form  the 
subject  of  the  present  suit,"  to  import 
mehals  and  ghauts  within  the  disputed 
territory,  the  inquiry  was  legitimate,  because 
the  order  in  Council  had  not  conclusively 
determined  the  geographical  positions  of  all 
the  ghauts,  of  which  the  revenue  made  up 
the  sum  of  S.  Rs.  1,116  mentioned  in 
Piron's  settlement ;  and,  in  fact,  as  will  be 
shown  hereafter,  some  of  those  ghauts  now 
turn  out  to  be  within  the  confines  of  Ellis's 
map. 

Upon  these  issuesi  however,  the  plaintiff 


seems  to  have  succeeded  ia  re-ope&ing 
re-arguing  at  great  length  upon  the  ' 
as  well   as   upon    the   fresh   evidence, 
original    question   of     title.      Mr.   Cn 
opinion  on   this   part  of  the   case  wa 
favour  of    the    defendant.     But   with 
opinion,   and   the    reasons   on   which  kj 
founded,   their   Lordships,  for  the 
above  stated,  have,  on  the  present 
little  concern.     Mr.  Craster  next  pr< 
tQ  dispose  of  the  contention  before  him 
Mr.  Piron  not  only  did  not  inteod  to  ini 
"  the    mehals     and     ghauts    in    qucstii 
(meaning  it  must   be  assume  i   mehals 
ghauts  in     the   disputed     territory)    m 
settlement,   but    was    apparently   not 
aware  of  their  existence;  certainly    bad 
knowledge  of  them  as  assets  of  Havelee. 

On  this  point,   again,  he  found  in  fai 
of  the  defendant  that  the  ghauts  mentx< 
in  the  proceedings  were  included,  and 
included,  in  the'' settlement  of  Havelee, 
that  they   were   situated   beyond  the 
of.  Ellis's  map,     and     within   the  dii 
territory. 

He  then  addressed  himself  to  the  ii 
as  to  the  nature  of  the  property,  and 
ther  the  ownership  of  it  implied  the  01 
ship  of  any  land  in  excess  of  the  m( 
area  and  beyond  the  confines  of  Ellis's 
And  for  the  reasons  stated  at  pp.  608 
609   of   the   new   record,   he   came  to 
conclusion  that  the  Bunkur  and   Booi 
Mehals,    comprised   in    Piron's    settJei 
included    the    full    proprietary    right 
interest  in  the  lands  from  which  the  revei 
appertaining  to  those  mehals  was  derh 
that  is  to  say,  of  the  lands  situated 
and  about  the  ghauts  comprised  within 
mehals.     And   applying  this   principle, 
held  that,  inasmuch  as  the  positions  of 
ghauts  had  been  determined  to  be  be) 
the  confines  of  Ellis's  map,  and  within 
disputed    territory,    it    followed    that 
lands  within  and  about  them  were  those 
question  in  the  suit." 

A  new  element  of  confusion  appeazs 
have  been  introduced  into  the  cause  wi 
it  was  before  Mr.  Craster  by  an  understi 
ing  or  arrangement  between  counsel  il 
as  to  that  portion  of  the  disputed  land  whi 
is  south  of  the  Karmeg  Hill,  there  si 
then  be  no  trial  of  title;  the  plaii 
intending  to  rely  on  his  right  to  recover 
as  part  of  the  village  of  Gormaha  in  iM 
execution-proceedings  to  be  taken  in  ow 
to  enforce  that  part  of  the  order  in  Coundt 
which  had  adjudged  to  him  that  mooai. 
Mr.   Craster's    decree    dismissed    the  soUi 
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•0  far  as  it  sought  to  recover  any  of  the 
property  claimed,  except  that  portion  of  it 
to  which  the  plaintiff  had  been  declared 
by  the  order  in  Council  to  be  entitled. 

The  cause  then  went  on  appeal  to  a 
Difision  Bench  of  the  High  Court,  consist- 
rag  of  Mr.  Justice  Norman  and  Mr. 
Elphinstone  Jackson.  Those  learned  Judges 
arrived  at  different  conclusions  ;  but,  accord- 
ing to  the  coarse  of  practice,  the  judgment 
of  the  senior  Judge  prevailed,  and  the  result 
was  the  decree  which  is  under  appeal. 

In  his  long  and  elaborate  judgment,  Mr. 
Justice  Norman  appears  to  their  ^Lordships 
to  treat  the  case  sometimes  as  open  to  him 
upon  all  the  original  issues;  and,  at  others, 
as  partially  concluded  by  the  order  in 
CoQocil. 

• 

At  page  631,  line  34,  he  says :  "  And,/rj/, 
"  1  think  it  must  be  assumed  that,  notvvith- 
"standing  anything  Piron  might  have  done, 
''nothing  can  be  said  to  have  belonged  to,  or 
"to  have  been  properly  attributable  to,  the 
''Bankur  and  Boondee  Mehals  setiled  with 
^Maharanee  Wuhjoonissa,  which  can  be 
^  shown  to  have  been  comprised  in  the  per- 
^'pemal  settlement  of  PergunnahPurbutparah, 
"  and  to  have  been  held  or  enjoyed  as  part  of 
•*  inch  perpetually-settled  estate  down  to  the 
"  time  of  the  plaintiff's  purchase. 

•*  Secondly — ^That,  when  bunkur  and  boon- 
*'dce  rights  are  to  be  enjoyed  over  lands 
"which  would  appear  to  have  formed  part  of 
"the  lakhiraj  estate  of  Havelee,  and  not  to 
•*have  been  comprised  within  Pergunnah 
"  Parbutparah,  the  settlement  o!  bunkur 
"  rights  would  show,  or  assume  the  existence, 
"in  the  person  wiih  whom  the  settlement  was 
**  made,  of  a  title  to  possession  of  the  soil 
"itself,  subject  only  to  such  rights  as  the 
"Government  may  have  had  on  the  expira- 
"lion  of  the  settlement  for  twenty  years,  to 
"demand  an  increased  jumma  in  respect  of 
**  the  rights  to  the  soil. 

"  Thirdly. — That,  when  the  Bunkur  and 
"  Boondee  Mehals,  mentioned  in  Piron's  set- 
"tlement,  are  found  to  exist  in  tracts  in  which 
"  there  is  nothingr  10  show  that  the  land  was 
**  not  part  of  Pergonnah  Purbutparah,  accord- 
"  ingio  the  decree  of  Her  Majesty  in  Council, 
"the  property  in  the  soil  and  the  right  to  the 
*'  rents  and  profits  of  any  portion  of  it,  cul- 
"  tivated  or  to  be  cultivated,  must  be  taken  to 
•*  belong  to  the  plaintiff  as  appertaining  to 
**  Pergannah  Purbutparah,  and  the  bunkur 
"and  boondee  as  effectually  settled  with 
"  Havelee  under  Piron's  settlement." 

Having  thus  defined  the  raiio  decidendi 
which  he  proposed  to  adopt,  the  learned 
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Judge,  after  reviewing  the  whole  of  the 
evidence  in  the  cause,  and  particularly  that 
taken  before  the  remand,  came  to  the  con-^ 
elusion  that  the  accounts  and  other  docu- 
mentary evidence  produced  by  the  defendant 
on  the  original  hearing  of  the  cause  were 
false  and  fabricated  (an  opinion  then  for  the 
first  time  expressed),  and  that,  on  the  con* 
trary,  the  evidence  for  the  plaintiff  was 
trustworthy,  and  established  that,  from  the 
time  of  the  Decennial  Settlement  down  to  the 
lime  of  the  resumption  of  Havelee,  there 
was  within  Pergunnah  Purbutparah  a 
Bunkur  Mehal  called  the  Bunkur  of  More- 
khut  and  Tetroun  ;  that  the  owner  of  this 
mehal  was  entitled  to,  and  either  personally 
received,  the  profit,  or  leased  out  the  right  to 
take  the  jungle  products  over  all  the  hill 
tracts  lying  to  the  east  of  the  cultivated 
lands  of  Tuppeh  Lodhweh  ;  that  the  settle- 
ment of  Purbutparah  in  1790,  amongst  the 
assets  of  which  the  Bunkur  Mehal  was  set 
down,  included  the  right  to  the  absolute  pro- 
perty in  the  soil  in  the  entirety  of  the  hills 
in  question ;  that  the  Government  retained 
no  right  or  interest  in  the  land  in  question  at 
the  time  of  Piron's  settlement ;  and  that  no 
right  or  interest  in  this  portion  of  the  land 
in  dispute  passed,  or  could  be  passed,  to 
Maharanee  Wuhjoonissa  under  that  settle- 
ment. 

He  found,  moreover,  secondly,  that  as 
regarded  the  land  to  the  north  and  east  of 
the  road  through  the  Amjhur  Ghaut,  the 
plaintiff  was  clearly,  and  in  any  view  of  the 
case,  entitled  to  a  decree,  because  neither 
the  Bunkur  Mehal  of  the  Amjhur  Ghaut, 
nor  the  Boondee  Mehal  of  Bhorekund 
Chuckabore,  were  included  in  Peer  Khan's 
pottah,  and  consequently  could  not  be  taken 
to  be  included  in  Piron's  settlement.  These 
findings  were  confined  to  that  portion  of  the 
disputed  land  which  the  plaintiff  claimed  as 
appurtenant  to  Tuppeh  Lodhweh. 

The  learned  Judge  next  proceeded  to  deal 
with  the  claim  of  the  plaintiff  to  recover 
possession  of  Soogee,  and  the  land  to  the 
north  and  west  of  the  village  marked  by 
that  name  in  Captain  Sherwill's  map.  He 
held  that  the  plaintiff's  evidence  had  made 
out  no  title  to  recover  this ;  that,  on  the 
contrary,  the  evidence  that  Soogee,  as  far  as 
Ghaut  Marug  was  really  part  of  Havelee, 
was  very  strong;  and,  consequently,  though 
unable  to  account  for  its  not  being  included 
in  Ellis's  map,  he  awarded  this  portion  of 
the  land  in  dispute  to  the  defendant. 

He  next  proceeded  to  consider  the 
defendant's  title  in  respect  of  the  ghauts 
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west  of  Soogee  and  south  of  Simroun, 
vis*i  Gooreya,  Shela  Mela,  Sikhole,  and 
others.  The  portion  of  the  land  in  dispute 
which  belonged  to,  or  is  represented  by, 
those  ghauts,  had  been  claimed  by  the 
plaintifiE  as  appurtenant  to  Tuppeh  Simroun. 

He  failed,  however,  in  Mr.  Justice  Nor- 
man's judgment,  to  give  any  trustworthy 
evidence  that  the  land  ever  formed  part  of 
Tuppeh  Simroun,  or  that  the  farmers  of 
that  Tuppeh  ever  exercised  any  dominion 
over  the  land,  or  that  the  profits  of  the 
ghauts  in  question  were  ever  included  in 
the  collections  of  Simroun.  He  produced 
no  pottahs  or  kubooleuts  relating  to  the 
bunkur  of  the  ghauts,  nor  any  accounts 
whatever  of  bunkur  and  boondee  in  respect 
of  Simroun.  On  the  other  hand,  the  learned 
Judge  thought  that  the  defendant  had  failed 
to  show  affirmatively  by  trustworthy  evi- 
dence that  Ellis  and  Farquharson  were  wrong 
in  excluding  this  tract  from  Havelee.  He 
observed  that,  if  he  could  have  given  full 
effect  to  his  own  impressions,  he  would  have 
ruled  that  the  inclusion  of  the  Bunkur  and 
Boondee  Mehals  ,in  Piron's]  settlement  was 
effected  by  means  of  fraud  ;  but  ihat  giving 
effect  to  that  part  of  the  judgment  of  the 
Committee  of  1864  which  threw  upon  the 
plaintiff  the  burthen  of  proof,  and  taking 
the  Bunkur,  Boondee,  and  Phulkur  Mehals  to 
be  included,  and  rightly  included,  in  Piron's 
settlement,  he  thought  that  in  the  absence 
of  any  proof  that  the  tract  in  question  had 
been  previously  included  in  the  settlement 
of  Purbutparah,  or  that  the  owner  of  that 
Pergunnah  had  ever  exercised  any  owner- 
ship over  the  land,  he  was  bound  to  say  that 
the  Bunkur,  Boondee,  and  Phulkur  Mehals  of 
the  tract  in  question  included  all  the  profits 
derivable  from  the  soil ;  and,  if  so,  that  the 
property  of  the  soil  was,  at  the  date  of  the 
resumption,  vested  in  the  owner  of  Pergun- 
nah Havelee  as  an  integral  part  of  that 
estate.  The  learned  Judge  added  :  "  If  the 
''  plaintiff  has  any  right  to  this  portion  of  the 
''  land,  it  appears  to  me  that,  under  the 
^'  directions  contained  in  the  judgment  of  their 
**  Lordships,  I  must  say  that  he  has  failed  to 
*'  prove  it.  ' 

He  then  proceeded  to  deal  with  that  por- 
tion of  the  disputed  territory  which  4ies  south 
of  the  Karmeg  Hill,  otherwise  called  the 
Khurwa  Dalan.  The  title  to  this,  as  has 
been  already  stated,  was,  by  the  arrangement 
before  Mr.  Craster,  left  to  be  determined  in 
the  execution-proceedings  to  be  thereafter 
taken.  The  High  Court,  however,  thought 
that  the  question  should  be  determined  on 


the  appeal  before  them ;    and  gave 
Counsel  for  the  defendant  an  opporti 
producing  any  evidence  which,  bat  fi 
arrangement  in  question,  they   woald 
produced  00  this  part  of  the  case. 
opportunity  they  did  not  avail  lh< 
but  relied  on  the  failure  of  the  plainiiff 
the  general  burthen  of  proof  that  laj  on 
to  show  that  this  portion  of  the  land 
included  in  Posun  Pasec's  lease.    The 
Court,  however,  held  that  it  was  the  di 
the  defendant   to   produce    Posan 
lease ;  and  that,  in  its  absence,    the 
immediately  in  question  must  be  proii< 
not  to  be  included    in  Piron's  settlei 
and,  therefore,  under  the  terms  of  the 
in  Council,  to  belong  to  the  plaintiff. 

Mr.  Justice  Norman    gave  effect   to 
findings  by  defining  on  a  copy  of  SI 
map,  by  the  course  of  a  stream  and  tvoj 
lines,  the  boundaries  of  the  land,  wbii 
proposed  to  leave  in  the  possessioo  <iii 
defendant ;  and  by  awarding  to  the  pi 
the  rest  of  the  land  in  dispute. 

Mr.  Justice  Elphinstone  Jackson,  as 
already  been  stated,  did  not  concur  with 
colleague.     He  agreed    that  the  land 
of  the  Karmeg  Hill  ought  to  be   adji 
to  the  plaintilT  ;  but,  as  to  the  land 
that  hill,  he  felt  that  the  High  Court 
bound  by  the  order  in  Council,    and 
Mr.  Justice  Norman*s  judgment  was  ii 
sistent  with  that  order.     His  own  views 
thus  expressed  — 

'*  It  has  been  argued  before  us  that 
"  decision  of  the   Privy  Council  leaves 
*'  whole  question  open  as  to  whether  anvj 
*'  lion  of  the  disputed  land  is  attribatabl 
"  or  is  conveyed  by,  the  settlement  (rf 
*'  bunkur  and  boondee  rights.     If  the  pi 
^'  iff  could  show  even  now  that  the  gl 
"  or  hills,  the  bunkur  and  boondee  rigi 
"  which  were  settled  with  Havelee,  were 
''  ated  in   Havelee  proper,  as  measured 
"  Captain  Ellis,  I  think  he  might  still  ol 
*'  a  decree  for  the  whole  land  in  dispute. 
*'  there  is  no  longer  any  attempt  to  do 
"  It  is  admitted,  or,  if  not  admitted,  it 
''  quite  clear,  that  those  bunkur  rights  ext< 
''  ed  over  a  large  portion  of  the  disputed ' 
"  There  is  no  doubt  or  mistake  as  to  the 
"tion  of  the  ghauts  in  which  those  bun) 
*'  rights   existed.     If   the   bunkur   rights 
"  Hursa  Totya,Baromussia,Kallythan,Mai 

Kurrailee,  &€  ,  are  rightly   included 

Havelee,  they  convey  also  the  bunkur  ri] 
''  of  the  whole  tract  of  land  situated  beti 
''  them  and  Havelee.  If  the  bunkur  rights  car^ 
''  the  land,  then  they  carry  with  them  the  ri^ 
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il  inquiry  and  upon  evidence  not  taken  on  solemn 
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Held  that  the  Lower  Appellate  Court's  decision  was 
Jly  worthless. 

^here  an  arbitration-award  requires  an  application 
:r  Act  Vin.  o(  1859,  s.  327,  and  such  application  is 
made,  it  must  be  proved  in  the  i^ual  way. 

This  was  a  suit  to  re  open  a  pathway  and 

remove  certain  obstructions  on  land  which 

defendant.claims  as  his. 

The  Moonsiff  gave  the  plaintiff  a  decree 

the  ground  that  he  had  proved  the  exer- 

|se  of  his  right  of  passage  over  this  land 

manj  years,  whilst  the  defendant's  plea  of 

raership  in  consequence  of  an  arbitration- 

rard  had  not  been  establishcvl. 

The  Judge   reversed  this   decision.     He 

\tA  to  the  spot  himself,  and,  finding  no  trace 

either  drainage  or  passage,  whilst  on  the 

Iher  hand  there  were  the  remains  of  an  old 

|nd  wall  between  the  plaintiff's  and  defend- 

It's  land,  considered  that  there  never  had 

;a  any   right  of  way   as   alleged.     The 

Ige  questioned  certain  persons  on  the  spot — 

gomashta,    an    old    inhabitant    named 

lonee  Lall,  and  others  who  are  not  named 

{-and  was  satisfied  that  the  land  in  dispute 

been  in  the  defendant's  possession  for 

taeraiions. 

|l  dare  say  that  this  decision  was  sabstan- 

Uy  correct,  but  it  was  undoubtedly  come 

in  a  manner  that  cannot  be  called  legal. 

Moonsiff  took  the  evidence  on  solemn 

irmation  of  witnesses,  and  on  that  evidence 

[me  to  a  conclusion  adverse  to  the  defendant. 

le  Judge  ignored  that  evidence,  and  yet 

not  take  any  of  his  own,  but  decided  the 

[lot  in  dispute  on  the  information  given  to 

by  persons  whom  he  found  on  the  spot. 

lis. information  may  have  been  trustworthy, 

it  was  not  evidence,  not  having  been 

in  on  solemn  affirmation,  and  was  there- 

legally  worthless  as  against  that  already 

irded  by  the  Moonsiff. 

'he  Judge  did  not  go  into  the  question, 

iher  the    arbitration-award,  on    which, 

must    be    remembered,    the    defendant 

^d  his  title  to   the   disputed  land,  was 

>ved,  although  there  were,  as  it  seems  to 

•»  very  good  reasons  for  doing  so.    This 

titration  is  said  to  have   been  come   to 

^r  the  plaintiff's  suit  was  instituted,  and 

linarily  an  application  would  have  had  to 

made  to  the  Court  for  the  appointment  of 

^itrators.     Assbming,  however^  that,  not- 

thstanding  the  institution  of  the  suit,  the 

rtics  could  make  their  own  arrangements 

a  settlement  without  firs^ withdrawing  the 

from  the  file  of  the  Court,  they  would, 

ly  wished  to  derive  any  benefit  from  the 
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award,  have  had,  under  section  327  of  the 
Code  of  Civil  Procedure,  to  apply  to  have 
such  award  filed  in  Court;  and  if  this  were 
not  done,  the  person  relying  upon  the  award, 
as  the  defendant  does  in  this  case,  would  have 
been  obliged  to  prove  it  in  the  usual  way, 
and  this  does  not  appear  to  have  been  done 
here. 

I  think  that  the  appeal  must  be  reheard 
by  the  Judge,  and  a  fresh  decision  passed 
with  reference  to  the  above  remarks.  The 
plaintiff  will  get  his  costs  of  this  appeal,  and 
the  general  costs  in  the  cause  will  follow  the 
result  of  the  Judge's  decision. 


The  25th  February  1876. 
Present : 
The  Hon'ble  F.  A.  Glover,  yudge. 

Act  VIII.  (B.  C.)  of  z86p,  s.  zo2— Rent-suit— 

Special  Appeal. 

Case  No.  945  of  1875. 

Special  Appeal  from  a  decision  passed  by 
I  he  Officiating  Additional  Judge  of  lYr* 
hoot,  dated  the  ^tst  December  tSj^^ 
reversing  a  decision  of  the  Moonsiff"  of 
Mozufferpore^  dated  the  tath  January 
1874. 

Bhugwan  DuU  Misser  (Plaintiff),  Appellant, 

versus 

Nowneedh  Lall  and  another  (Dejendants), 

Respondents. 

Baboo  Joy  Gobind  Shome  for  Appellant. 

Baboo  Kalee  Kishen  Sen  for  Respondents. 

In  a  suit  for  rent  under  Rs.  50,  in  which  no  question 
to  enhance  or  vary  the  rate  was  decided,  and  in  which, 
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that  they  see  no  ground  for  disturbing  the 
decree  under  appeal. 

The  title  of  the  defendant  rests  on  the 
inclusion  of  the  land  immediately  in  question 
in  the  settlement  of  Piron.  That  settlement, 
so  far  as  it  related  to  the  disputed  territory, 
was  founded  generally  on  the  depositions 
and  pottahs  of  Peer  Khan  Soubadar, 
Durshun  Singh,  Posun  Passee,  and  others. 
There  is  nothing  to  connect  this  southern 
portion  of  the  disputed  territory  with  the 
holding  of  Peer  Khan. 

The  holding  of  Durshun  Singh  would  now 
seem,  from  the  further  evidence  which  has 
been  elicited  on  the  remand,  to  have  been 
wholly  within  the  ineasured  area  of  Ellis's 
map.  This  evidence  appears  to  their  Lord- 
ships to  be  fairly  summed  up  by  Mr.  £lphin< 
stone  Jackson  at  p.  676  of  the  new  record. 
In  any  case,  there  is  nothing  to  show  that 
Durshun  Singh's  pottah  covered  any  of  the 
disputed  land  south  of  the  Karmeg  Hills. 

Again,  neither  Posun  Passee's  pottah  nor 
his  kubooleut  is  forthcoming  ;  nor  is  there 
any  evidence  which  satisfactorily  connects 
thQ  holding  by  him  which  was  the  subject  of 
Mr.  Piron's  settlement  with  this  southern  por- 
tion of  the  disputed  territory. 

On  the  other  hand,  the  order  in  Council 
has  already  affirmed  the  plaintiff'^  title  to 
Gormaha,  i*.  ^.,  to  an  indeterminate  part  of 
this  tract  of  land.  It  has  also  limited  the 
defendant's  interest  in  mouzah  Bakum  to 
the  small  area  lying  within  the  confines  of 
Ellis's  map.  In  this  state  of  the  evidence, 
their  Lordships  are  clearly  of  opinion  that 
there  is  no  proof  that  this  southern  portion 
of  the  disputed  territory,  or  any  part  of  it,  was 
comprised  within  the  Bunkur  and  Boondee 
Mehals  or  Ghauts  settled  as  part  ofHavelee; 
and  consequently,  that,  under  the  order  in 
Council,  the  plaintiff  is  entitled  to  recover  it, 
whether  it  is,  in  fact,  wholly  or  only  partially 
'  comprised  in  mouzah  Gormaha. 

As  to  the  northern  portion  of  the  disputed 
territory,  their  Lordships  have  already  inti- 
mated that,  in  their  opinion,  the  proper  raiio 
decidendi  is  that  which  Mr.  Justice  Elphin- 
stone  )ackson  thought  himself  bound  to  adopt, 
and  not  that  which  was,  in  fact,  adopted  by 
Mr.  Justice  Norman. 

Again  the  question  what  was  included  in 
the  settlement  seems  to  be  almost  identical 
with  what  at  that  date  was  held  by  Peer  Khan 
Soubadar.  Mr.  Elphinstone  Jackson  held 
that,  in  the  absence  of  evidence  on  the  part 
of  the  plaintiff  to  show  what  parts  of  the 
disputed  territory  were  not  attributable  to 
the  ghauts  about  which  they  lay,  the  pos- 


session of  the  defendant  must  pn 
that,  with  the  exception  of  the  Amjhi 
which  will  be  hereafter  considered, 
of  the  northern  portion  of  the  dispi>t< 
tory  must  be  taken  to  be    included 
settlement,  and  to  belong  to  Havelce. 

Their  Lordships  are  of  opinion 
view  is  correct.  The  ghauts  scfaedi 
Peer  Khan's  pottah,  from  Harsa  Pi 
or  Hursa  Tooieea  in  the  north,  to  *" 
or  Sehla  in  the  south,  are  all  tra< 
this  tract  of  land.  And,  indeed,  the 
elusion  that,  on  the  construction  whidi 
Lordships  have  put  on  the  order  in 
all  the  land  last  mentioned  must  be 
to  belong  to  Havelee,  may  be  said 
common  to  all  the  Judges,  since  it  is  ii 
in  the  second  finding  of  Mr.  Justice  N( 
at  p.  658  of  the  new  record.  The  ov\f\ 
culty  that  arises  concerning  it  is  that 
is  suggested  on  the  cross-appeal  in 
of  Soogee.  And,  oddly  enough,  that 
very  portion  of  the  land  in  dispute 
which  all  the  Judges  have  found  that^ 
defendant  has  a  good  title  indepei 
the  settlement — a  title  which  Mr.  El 
stone  fackson  sa3*s  was  hardly  dispul 
Counsel  for  the  plaintiff  (p.  676).  It 
be  remarked,  moreover,  that  this  fact  ' 
consistent  with  the  plaintiff*s  theory  ti 
possession  by  the  defendant  of  any 
beyond  the  measured  area  of  Ellis's  map 
an  encroachment  upon  the  NizamutMel 
and  the  result  of  a  conspiracy  beiweca^ 
original  defendant,  the  former  owner  <rf1 
whole  Khurruckpore  zemindary,  and  is 
slight  evidence  of  what  was  alleged  to  bei 
original  rights  of  Havelee. 

The  difficulty  suggested  is,  howevcr.ti 
Soogee  was  not  included  in  Peer  Ki 
pottah  of  the  ghauts .  In  his  deposition 
Mr.  Piron  (old  record,  p.  3451  in  wiii 
he  speaks  of  it  as  held  by  a  separate 
There  is  no  clear  proof  that  that 
was  afterwards  produced  before  Mr. 
or  that  what  it  covered  was  included  Nri 
settlement.  The  rent  received  by  that 
does  not  appear  to  enter  into  the  sum-' 
S.  Rs.  1, 1 16  mentioned  in  the  settlei 
It  is,  therefore,  urged  that,  under  the 
construction  of  the  order  in  Council,  S( 
and  its  appurtenances  not  being  include!] 
the  settlement,  must  be  adjudged  to  ' 
plaintiff. 

On  the  other  hand,  it  is  argued  that 
intention  was  obviously  to  include  in 
settlement  whatever  was  held  by  Peer  Kl 
underlease  from  the  proprietors  of  Havel 
that  his  seconvi  pottah  is  mentioned  ia 
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Ition ;  that  all  the  evidence  shows  that 
id  so  hold  Soogee  and  its  appurtenances ; 
that  the  expression  of  Mr.  Piron  in  the 
isage  so  often  qaoted  from  his  report  is 
^ever  was  found  by  the  depositions  of 
er  Khan  and  others,  kc,  Mr.  Cowie  has 
o  contended,  and  his  contention  seems  to 
borne  out  bj  the  schedule  to  the  original 
tintf  that  the  plaintiff  has  never  claimed 
Dgee  as  such.  In  these  circumstances, 
Mr  Lordships  think  that  they  would  not  be 
H'anted  in  giving  the  plaintiff  a  decree 
\  Soogee  and  its  appurtenances  against  the 
iendant.  who  is  shown  to  have  had,  from 
k  beginning  of  the  suit,  both  the  possession 
\  and  title  to,  that  village;  and  that  it  must 
t  treated  as  virtually  included  in  the  settle- 
N»t. 

[The  only  remaining  question  is  the  right 
[the  land  lying  north  and  east  of  the  road 
Irough  the  Amjhur  Ghaut.  The  Amjhur 
luint  is  not  amongst  those  mentioned  in  the 
bedule  to  Peer  Khan's  pottah.  Prt'md 
pV,  therefore,  it  was  not  Included  in 
ton's  settlement.  The  land  about  it  has 
hu-ly  nothing  to  do  with  Soogee.  The 
Mned  Counsel  for  the  defendant  referred 
ieir  Lordships  to  a  kubooleut  of  Peer 
|ian  at  p.  193  of  the  new  record,  in 
bich  Ghaut  Amjhur  is  specified  as  leased 
\'  him  ;  but  that  document  was  not  before 
:.  Piron.  It  bears  date  the  1  sih  of  March, 
was  registered  on  the  i8th  of  March 
;  whereas  the  pottah,  which  was  before 
.  Piron,  appears  to  have  been  executed  in 
boary  1840  (25th  Maug  1247  F.),  and  to 
■re  been  registered  on  the  i3ih  of  January 
l42.  It  is  possible  that,  in  the  interval, 
Ipse  interested  in  enlarging  the  borders  of 
'  velee,  may  have  advanced  further  into  the 
uted  territory.  The  defendant's  Counsel 
e  also  called  in  aid  an  old  kubooleut  of 
II  F.,  at  p.  462  W.,  and  a  pottah  of  1228, 
Ip.  469  W.  of  the  old  record.  But  to  say 
pthing  of  the  discredit  thrown  upon  the 
'endant's  documentary  evidence  by  Mr. 
ce  Norman,  and,  to  some  extent,  by  his 
league  also,  it  is  sufficient  to  remark  that 
same  rule  which  their  Lordships  have,  on 
er  part  of  the  case,  applied  to  the  plaint- 
mast  also  be  applied  to  the  defendant, 
that  these  old  documents,  tendered  to 
»ve  the  original  title  of  Havelee,  have  no 
ing  on  the  question  of  what  was,  in  fact, 
JBCladed  in  the  settlement  as  held  by  Peer 
Khan.  Reference  has  also  been  made  to 
lertain  proceedings  of  the  revenue  officers 
Jtthsequent  to  the  settlement,  particularly  to 
Vr.  Qutntin's   letter,  at  page  249,  O.  R., 


which,  referring  to  a  report  of  Mr.  Piron, 
states  that  Amjhur  Ghaut  was  included  in 
the  settlement.  This  letter,  however,  was 
written  in  1849,  when  Peer  Khan  seems  to 
have  got  into  possession  of  Amjhur  Ghaut; 
and  what  he  then  held  may  easily  have  been 
confounded,  or  assumed  to  be  identical,  with 
what  he  held  under  the  pottah  of  1840, 
which,  in  this  very  letter  of  Mr.  Quintin's  is 
treated  as  the  basis  of  the  settlement.  Sub- 
sequent statements  of  the  revenue  officers,  as 
to  the  effect  of  the  settlement,  cannot,  in  their 
Lordships'  opinion,  avail  to  supply  the  evi- 
dence which  the  settlement- proceeding  itself, 
and  the  pottah  on  which  it  purports  to  be 
founded,  fail  to  afford.  A  more  important 
document  is  the  proceeding  of  Mr.  Piron  of 
the  nth  of  May  1844,  which  was  had  before 
his  signature  of  the  final  settlement-proceeding 
on  the  20th  of  June  1844,  though  after  the 
grant  to  Maharanee  Wuhjoonissa  of  a  lease 
of  Havelee  on  the  basis  of  the  contemplated 
settlement  on  the  9ih  of  April  1844.  In  that 
proceeding,  which  was  at  the  instance  of  the 
Maharanee  complaining  of  a  disturbance  by 
Resaz  Ali  of  her  possession  of  the  ghaut 
included  in  the  settlement,  mention  is  made 
of  .Ghaut  Amjhur  as  one  of  those  ghauts. 
It  is  to  be  observed,  however,  that  that 
mention  is  only  in  the  abstract  of  her 
petition;  and  that  it  is  possible  that,  when 
Mr.  Piron  reported  to  the  Magistrate  that 
all  the  ghauts  so  mentioned  were  settled  with 
Haveleej  his  mind  was  not  directed  to  Ghaut 
Amjhur  in  particular,  or  to  the  fact  that  it 
was  not  specified  in  Peer  Khan's  pottah. 
The  proceeding  is  not  properly  part  of  the 
settlement-proceedings,  nor  an  adjudication 
of  right  binding  upon  the  plaintiff. 

On  the  whole,  then,  though  not  without 
doubt,  their  Lordships  have  come  to  the 
conclusion  that  Ghaut  Amjhur,  with  what- 
ever land  it  covers,  has  not  been  shown  to 
have  been  included  in  the  settlement  of 
Havelee,  and  that,  under  the  terms  of  the 
order  in  Council,  the  plaintiff  is  entitled  to 
recover  the  land  north  and  east  of  the  road 
passing  through  that  ghaut. 

The  order,  therefore,  which  their  Lord- 
ships will  humbly  advise  Her  Majesty  to 
make,  is — 

Firsi, — To  reverse  the  decree  of  the  High 
Court,  except  so  far  as  it  reverses  the  decree 
of  the  lower  Court;  and,  in  lieu  thereof, 
to  declare  and  decree  that,  in  addition  to  the 
villages  of  Gormaha  and  Ghorakhore,  in  the 
former  order  of  Her  Majesty  mentioned, 
the  plaintiff  is  entitled  to  recover  and  do 
recover  so  much  of  the  land  in  dispute  as 
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at  the  time  when  Bishen  Doyal  Singh,  the 
defendant  No.  i,  petitioned  to  be  allowed  to 
save  the  property  from  sale  by  paying  the 
revenue  due  on  the  38th  March  1872,  that 
the  balance  then  due  was  a  very  small  one, 
under  Rs.  100.  There  was,  therefore,  no 
difficulty  whatever  in  the  plaintiff  avoiding 
the  sale  by  paying  the  sum  then  due  on 
account  of  Government  revenue.  Following, 
therefore,  the  ruling  in  Vol.  VII.,  Weekly 
Reporter,  and  that  of  the  Sndder  Dewanny 
Adawlut  of  1857  alluded  to  above,  we  dis- 
miss the  plaintiff's  suit. 

Then  there  is  a  further  question  for  con- 
sideration, namely,  whether  the  defendants 
are  not  entitled  to  their  costs  in  this  suit.  A 
cross-appeal  has  been  made  to  this  Court  on 
that  point,  and  we  think  that  the  defendants 
ought  to  get  their  separate  costs  in  this 
litigation. 

We  dismiss  the  appeal  of  the  plaintiff 
with  costs,  and  modify  the  decree  of  the 
Court  below  to  this  extent  that  we  decree 
costs  to  each  of  the  two  defendants  in  this  case. 


The  23rd  February  1876. 

Present : 

The  Hon'ble  Sir  Richard  Garth,  A'/.,  Chief 
Justice,  and  the  Hon'ble  E.   G.  Birch, 
.     Judge. 

Registry  by  Patneedar. 

Case  No.  2074  of  1874. 

Special  Appeal,  from  a  decision  passed  by 
the  Judge  of  Bhaugulpore,  dated  the 
toth  June  18^4,  reversing  a  decision  of 
the  First  Subordinate  Judge  of  that 
District,  dated  the  jrst  January  18^4, 

Gossain  Mungul  Doss  (Plaintiff), 
Appellant, 

versus 

Baboo  Roy  Dhunput  Singh  Bahadoor 
(Defendant),  Respondent, 

Mr.  G.  Gregory  for  Appellant. 
Mr.  R.  T.  Allan  for  Respondent. 

A  putnee  talook  havingf  been  purchased  at  a  sale  for 
arrears  was  subsequeptly,  by  private  sale,  transferred  to 
plaintiff,  who,  however,  omitted  to  g^et  his  name  regis- 
tered as  putneedar;  whereupon  the  zemindar  sold  up 
the  putnee  a  second  time,  and  bou$rht  it  in  himself. 
Plaintiff  now  sues  to  have  this  sale  set  aside:  Held 
that,  as  plaintiff  omitted  to  have  his  name  registered, 
he  is  not  in  a  position  to  sue  to  set  aside  the  sale. 

Garth,  C.J, — The  facts  found  by  the 
Judge  in  this  case  are,  that  Tofa  Lall  was 
the  purchaser  at  the  sale  that  took  place  in 
1278.    He,  by  private  sale,  transferred  the 


putnee  to  the  plaintiff.  The  pi 
no  steps  to  get  his  name  registered, 
zemindar  caused  the  putnee  to  be 
ill  1279,  and  himself  became  the 
It  is  this  sale^  which  the  plaintiff 
set  aside.  T^e  Judge  has  held  that, 
the  plaintiff  can  sue  to  set  aside  the 
must  show  that  he  was  the  n 
putneedar,  or  had  taken  steps  to 
name  registered,  and  had  been  refused 
try.  We  think  that  the  Jadge  has 
right  construction  upon  the  lav« 
zemindar  was  not  bound  to  reci 
private  transfer  by  an  unregistered 
chaser  (Tofa  Lall)  to  the  plaintiff. 

The  Judge  finds  as  a  fact  that  the 
was  never  accepted  by    the  zemini 
assignee  of  the  putnee,  and  that  the 
iff  had  never  attempted  to  pay  the 
get  his  name  registered.    In  fact  the 
iff's  case,  as  put  before  us,  is,  that 
not  bound  to  pay  the  fees  for  re|^ 
as  he  was  a  purchaser  at  a  sale  for 
of   rent  due   to  the    zemindar.     Both^ 
lower  Courts  found  that  Tofa  Lall 
real  purchaser  at  the  sale  for  arrears  oi 
and  the  plaintiff  has  to  fall  back  n; 
private  purchase  from  Tofa  Lall.     Uj 
plaintiff  fulfilled   the    requirements  of; 
law,  the  zemindar  was  not  bound  to 
nize  him  as  his  tenant,  and  the  plaii 
not  in  a  position  to  sue  to  set  aside  the 

The  appeal  will  be  dismissed  with 


The  25th  February  1876. 

Present  : 

The  Hon'blc  F.  A.  Glover,  Judge. 

Appeal— Evidence  not  on  Solemn  _ 
Code  of  Civil  Procedure,  a.  327 — i 
award. 

Case  No.  11 76  of  1875. 


Special  Appeal  from  a  decision  posset 
the  Judge  of  Sarun,  dated  the  8th  Mi 
18^ J,  reversing  a  decision  of  the 
siff  of  that  District,  datid  the  6th  J 
ary  18^4, 

Lalla  Mawa  Lill  (Plaintiff),  AppeUaHi^ 

versus 
Sree  Mahato  (Defendant),  Respondent. 
Baboo    Doorga    Doss  Dutt  for  Appi 

Baboo  Abinash  Ch under  Banerfee  for 
Respondent. 

A  Moonsiff  having  decreed  a  suit  to  re-open  a 
way,  the  Judge  in  appeal  reversed  the  dedston 
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^J  the  judgment-creditor.  The  plainiiflF 
fwiogs  this  sail  to  recover  possession  of  the 
Inids  thus  sold,  by  establishing  his  right 
IfcereU}  and  by  reversal  of  the  sale.  The 
ijadge  has  held  that  the  action  of  the  Court 
llrf  execution  was  ab  initio  void,  and  that  the 
phnmlff  is  "  at  liberty  10  impeach  the'  action 
of  the  Court  in  a  regular  suit  as  contrary  to 
iair."  And  upon  the  merits  he  has  decreed 
the  pialmiff's  claim. 

It  is  contended  here  that  the  plaintiff 
could  and  ought  to  have  raised  objection  at 
the  lime  of  the  attachment  of  the  property 
and  prior  to  its  sale,  and  that,  having  omitted 
to  raise  the  objections  when  the  proceedings 
m  execution  were  being  taken,  he  cannot 
bring  a  suit  to  set  aside  the  sale.  We  think 
that  there  is  no  force  in  this  contention.  If 
the  proceedings  taken  by  the  Court  of  execu- 
tion were  not  in  accordance  with  the  law, 
there  is  nothing  to  prevent  the  party  injured 
by  the  action  of  the  Court  from  suing  to  set 
fcem  aside.  Then  it  is  said  that,  if  the  sale 
Is  set  aside,  the  defendant  is  left  without 
lemedy.  If  this  be  so,  the  defendant  has 
only  himself  to  blame.  The  law  prescribes  a 
course  for  him  to  follow ;  he  took  proceedings 
lb  contravention  of  the  provisions  of  the  law, 
and  those  proceedings  have,  by  the  decision 
of  the  Judge,  been  declared  null  and  void. ' 

The  special  appeal  is  dismissed  with  costs. 


The  17th  December  1875. 

Present : 

Sir  James  W.  Colvile,  Sir  Barnes  Peacock, 
Sir  Montague  £.  Smith,  and  Sir  Robert 
F.  Collier. 

Possession  —  Boondanr  —  Prerious  Decision  of 

Civil  Court 

Ofi  Appeal  from  the  High   Court  of  Judi- 
cature  at  Fort  William  in  Bengal,* 

The  Court  of  Wards 

versus 

Raja  Leelanund  Sing. 

In  >  suit,  which  is  essentially  one  of  boundary, 
^id.  .las  formed  the  subject  of  litigation  for  many 
fcan>  and  00  which  an  order  had  previously  been  made 
B/  H  r  Majesty  in  Council,  held  that  the  first  ques- 
tan  ^  )  be  now  determined  was  what  was  decided  by 
ihe  jnd^ent  o(  the  Judicial  Committee  of  the  Privy 
CoBcolon  the  former  appeal,  and  what  was  the  order 
of  H  sr  Majesty  in  Council  thereon ;  and  that  neither 
any  ''*mrt  m  India,  nor  the  J  udicial  Committee  itself, 

*  f  >ra  the  judgment  of  Norman  and  E.  Jackson,  J  J ., 
■^ti    **"$  aad  March  1870. 


could  go  behind  the  above>mentioned  decision  and 
order.  Held  also,  accordins^Iy,  that  so  much  of  the 
judgment  of  the  Calcutta  Hi^h  Court  as  re-opened 
what  had  previously  been  decided  on  fresh  evidence 
must  be  set  aside;  but  that  the  evidence  that  had  thus 
been  brought  to  bear  upon  the  case  was  entitled  to 
consideration  in  so  far  as  it  bore  upon  those  portions 
of  the  suit  in  respect  of  which  the  former  decision 
of  the  Judicial  Committee  was  not  conclusive. 

This  appeal  and  cross-appeal  are  the  close 
of  a  litigation  in  .which  the  parties,  or  those 
whom  they  represent,  have  been  engaged  for 
more  than  twenty  years  concerning  the  owner- 
ship of  a  large  tract  of  land  lying  between 
lands  admitted  to  form  part  of  their 
respective  zemindaries,  and  consisting,  for  the 
most  part,  of.  hills  and  forests. 

The  dispute  is  essentially  one  of  boundary. 
'  The  facts  out  of  which  it  arose,  and  the  ear- 
lier history  of  the  litigation  which  has  been 
the  consequence  of  it,  are  very  fully  stated 
in  the  report  of  the  case  on  the  former 
appeal  to  Her  Majesty  in  Council,  to  be 
found  in  the  loth  volume  of  Mr.  Moore's 
Indian  Appeals.  And  their  Lord$hips,  to 
avoid  an  unnecessary  recapiiulaiion,  will, 
whenever  it  is  requisite  to  do  so,  refer  to 
that  statement  as  if  it  were  incorporated  in 
the  present  judgnaent. 

The  first,  and  not  the  least,  material  ques- 
tion to  be  now  determined  is  what  was  de- 
cided by  the  judgment  of  the  Judicial  Com- 
mittee on  that  former  appeal,  and  the  order 
of  Her  Majesty  in  Counci]  made  thereon; 
and  what  issues  were  left  open  for  the  deter-i 
mination  of  the  Indian  Courts  under  that, 
order,  so  far  as  it  was  one  of  remand. 

The  appeal  was.  that  of  Raja  Leelanund 
Sing,  the  plaintiff  in  the  suit.  By  his  plaint 
he  had  parcelled  out  the  disputed  land  in 
definite  areas,  treating  them  as  appurtenant 
to  different  mouzahs  which  had  been  record- 
ed as  forming  part  of  the  Nizamut  or  settled 
mehals,  and  claimed  to  recover  them  as 
lying  within  the  boundaries  of  those  mouzahs. 
He  had  never,  as  is  now  admitted,  been  in 
possession  of  any  part  of  the  land  which  is 
now  in  question.  He  adduced  a  consider- 
able body  of  evidence  in  support  of  the  case 
made  by  his  plaint.  The  Judge  of  first  in- 
stance, however,  held  that  he  had  entirely 
failed  to  make  out  that  case,  or  to  establish 
a  title  to  disturb  the  possession  of  the  defend.- 
ant,  and  dismissed  the  suit.  On  appeal, 
two  of  the  Judges  of  the  then  Sudder  Court 
afi&rmed  that  decree  of  dismissal.  They,  too^ 
were  clear  that  the  plaintiff  had  failed  to 
prove  his  title  as  alleged.  On  the  other  hand 
they  seem  to  have  admitted  that  the  defend- 
ant could  have  no  title  to  anything  that  wa9 
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although  the  first  Court  went  into  the  question  of 
title,  the.  Lower  Appellate  Court  came  to  no  decision  on 
the  point,  HSLD  that  the  case  fell  within  the  purview  of 
Act  Vin.  (B.  C.)  of  1869,  8. 102,  and  no  special  appeaj 
lay. 

This  was  a  suit  for  arrears  of  rent.  The 
Additional  Judge,  on  appeal,  has  reversed  the 
MoonsifI*s  order  which  decreed  in  favour  of 
the  platntifiF. 

It  has  been  objected  by  the  respondent 
that,  as  this  is  a  suit  for  rent  under  Rs.  50,  in 
which  no  question  of  title  to  land  or  right  to 
enhance  or  vary  rent  has  been  decided,  this 
special  appeal  will  not  lie.  It  appears  to 
me  that  this  objection  must  prevail.  It  is 
contended,  on  the  other  side,  that,  inasmuch 
as  the  MoonsifiF  went  into  the  question  of 
title,  the  matter  is  taken  out  of  the  purview 
of  section  102  of  Act  VIII.  of  1869.  But, 
whatever  the  Moonsiff  may  have  done,  there 
can  be  no  doubt  that  the  Additional  Judge 
came  to  no  decision  on  the  point.  He 
expressly  says  that  his  decision  will  not 
debar  the  plaintiff  from  bringing  a  suit  here- 
after to  prove  his  title,  and  he  dismisses  the 
plaintiff's  suit,  because  the  relationship  of 
landlord  and  tenant  has  not  been  shown  to 
exist  between  the  parties.  There  is  no  pos- 
sible reason  why  the  Additional  Judge 
should  have  gone  further  than  this.  .The 
plaintiff  may  possibly  be  the  proprietor  of 
the  land,  and,  as  such,  he  may  have  a  right  to 
receive  the  rent  of  every  beegha  of  land 
within  his  estate.  But  for  all  that,  if  it  is 
denied  that  there  is  any  relationship  of  land- 
lord and  tenant  between  him  and  the  defend- 
ant, it  is  clear  that  he  could  not  succeed  in 
the  present  suit.  The  case  clearly  comes 
within  the  provisions  of  section  loa,  and 
therefore  no  special  appeal  lies. 

With  reference  to  the  case  quoted  by  the 
appellant's  pleader  from  the  23rd  Weekly 
Reporter,  page  11,  where  Mr.  Justice  Phear 
had  given  an  opinion  in  support  of  the  con- 
tention of  the  special  appellant,  I  may  men- 
tion that  the  judgment  in  that  case  was 
reversed  on  the  12th  February  1875  by  the 
decision  of  the  Appeal  Court,  reported  at 
page  268  of  the  same  volume. 

The  special  appeal  is  dismissed  with 
costs. 


The  28th  February  1876. 

Presemi: 

The  Hon'blc  F.  A.  Glover,  ymdge. 

Evidence — Recusant  ^W^ 


Case  No.  1239  of  1875. 

Special  Appeal  from  a  decision  pasui\ 
the  First  Subordinate  Judge  0/  Pa 
dated  the  2Sth  March   iSys^  reoersis 
decision  of  the  Moonsiff  of  Bekar^ 
the  iSth  June  iSj^. 

Luchmun  Singh  and  another  (Plaintil 

Appellants^ 

versus 

Chokowree  Singh  and  others  (Defendai 

Respondents, 

Moonthee  Serajul  Islam  for  Appellant 

Baboo  Doorga  Dass  Dutt  for  Respondi 

Where  a  plaintiff  does  not  exhaust  all  the  means ' 
the  law  ipves  him  for  the  prodoction  of  evii 
jfoes  to  tnal  upon  the  evidence  which  he  has 
in  g^ettingf,  the  Court  commits  no  error  in  law  in 
ing  the  case  upon  the  evidence  before  it. 

Primd  facie  this  seems  a  hard  case, 
there  is  no  ground  that  I  can  discov^ 
which   this  special  appeal  can  be  admit 
The  Subordinate  Judge  disbelieved  the 
nesses  who  had  t>een  brought  to  prove 
plaintiff's  title  to  the  land  in  dispute, 
held  that  the  defendant  being  in  pos 
it  was  for  the  plaintiff  distinctly  to  prove] 
right,  and  that  that  ought  to  have  been 
by  the  production  of  the  village  papers 
of  the  patwaree  and  other  village  auth< 
who  could  have  deposed  to  their  correcti 
The  special  appellant  says  that  he  did| 
that  he  could  to  produce  this  evidence 
the  Subordinate  Judge  thought   d< 
and  that  the  Moonsiff,  seeing  that  he 
done  so,  decided  in  his  favour  on  the  evidel 
that  was  produced.     If  it   were  so  that 
special  appellant  had  done  all  that  the 
prescribed  for  the  production  of  his  witn< 
and  documentary  evidence,  there  might  h| 
been  something  to  be  said.    But  he  did 
He  contented  himself  by  asking  for  a 
clamation  to  be  issued  under  section  1 51 
the  Code  of  Civil  Procedure.     He  did 
when  the  day  fixed  in  the  proclamation 
expired  without  the  appearance  of  the 
nessesi  make  the  application  necessary  unj 
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^miff's  title  to  certain  property  which  he 
kad  purchased  at  auction  so  far  back  as 
11864 ;  and,  secondly ^  for  confirmation  of  his 
fossession  of  that  property. 
The  Moonsiff's  judgment  was  against  the 
imiff,  but  the  Judge  in  the  Lower 
Appellate  Court  decided  in  his  favour ;  and 
be  did  so  with  reference  lo  the  question 
which  was  treated  by  both  Courts  as  the 
rmin  issue  in  the  case,  viz.^  whether  the 
property  claimed  was  purchased  bond  fide 
by  the  plaintiff  himself,  or  by  Abdool  Ali 
la  the  plainiiS's  name.  If  there  had  been 
iny  independent  question^  whether  the 
plaintiff  had  ever  been  in  possession  of  this 
property,  that  question  should  have  been 
llised  by  a  distinct  issue  before  the  Moon- 
Iff;  bat  no  such  issue  appears  to  have  been 
biked  for  by  the  defendant. 

The  question  of  the  plaintiff's  possession 
was  undoubtedly  dealt  with  by  the  Moon- 
iff,  in  fact,  by  both  Courts,  but  only  as 
m  element  in  determining  the  main  issue, 
jriiether  this   was  a   bond-fide  purchase  by 

t\  plaintiff,  or  a  benamee  purchase  in  his 
me  for  the  benefit  of  his  master.  The 
rents  of  the  property  appear  to  have  been 
collected  by  the  plaintiff;  and,  if  the  pur- 
chase was  made  by  the  plaintiff  for  his 
master,  then,  no  doubt,  the  collection  of  the 
rent  would  be  considered  as  having  been 
made  by  the  plaintiff  on  his  master's  behalf. 
If,OD  the  other  hand,  the  purciiase  was  made 
on  the  plaintiff's  own  account,  the  collection 
of  the  rents  would,  of  course,  enure  to  the 
plaintiff's  own  benefit. 

In  special  appeal,  two  questions  have  been 
raised:  Firsi^  whether  the  plaintiff,  not  having 
prodaced  the  original  certificate  of  purchase, 
was  at  liberty  to  use  a  copy  of  it  (what* the 
MooQsiff  calls  a  copy  or  extract  from  a  book) 
as  secondary  evidence.  Now,  it  does  not 
aippear  from  the  case  that  the  loss  of  the 
original  was  proved,  but  this  copy  was 
adduced  in  evidence,  and  no  objection  having 
been  made  to  its  reception,  it  Was  admitted 
bi  evidence  by  the  Moonsiff.  If  any  objec- 
tion had  been  raised,  it  is  possible  that  the 
loss  of  the  original  might  have  been  proved, 
or  the  copy  made  evidence  in  some  other 
way.  But  no  objection  being  taken,  and 
the  copy  being  admitted  in  evidence  by  the 
Moonsiff,  the  Lower  Appellate  Court  was 
Jit  liberty  to  treat  it  as  proved. 

Then,  secondly^  it  is  said,  that,  although 
the  Court  below  may  be  right  in  finding 
that  the  plaintiff  is  the  rightful  purchaser, 
tad  that  the  property  belongs  to  him,  yet, 
having  regard  to  the  way  in  which  he  has 
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framed  his  plaint,  he  ought  to  be  excluded 
from  any  benefit  of  that  purchase;  because, 
instead  of  asking  for  recovery  of  possession j 
he  has  asked  for  confirmcUion  0/  possession, 
which  can  only  be  granted  him  upon  his 
showing  that  he  was  in  possession  at  the 
time  of  the  suit  being  brought,  or  at  some 
previous  time;  and,. as  it  has  not  been  ex- 
pressly found  that  the  plaintiff  has  ever 
been  in  actual  possession  of  this  property, 
his  prayer  for  confirmation  of  possession 
cannot  be  granted. 

But,  if  the  plaintiff  was  really  the  right- 
ful owner,  and  the  collection  of  the  rents 
was  made  by  him  or  by  others  through  him 
for  his  own  benefit,  then  he  was,  in  point 
of  fact,  in  possession  of  the  property,  and 
this  case  would  come  distinctly  within  the 
principle  of  the  decision  in  16  Weekly 
Reporter,  page  27,  in  which  it  was  held 
that,  where  a  plaintiff  prays  for  confirmation 
of  possession,  and  it  appears  upon  the  face 
of  the  proceedings  that  he  was  not  in  posses* 
sion  at  the  time  of  his  bringing  the  suit,  but 
was  in  possession  at  some  previous  time, 
his  suit  may  be  treated  as  a  suit  for  recovery 
of  possession. 

If  the  plaintiff,  therefore,  in  this  suit  was 
in  possession  of  the  property  at  one  time  by 
collecting  the  rents  on  his  own  behalf,  he  was 
justified,  although  he  may  not  have  been  in 
possession  at  the  time  of  the  commencement 
of  this  suit,  in  asking  for  a  confirmation  of 
the  possession  which  he  at  one  time  enjoyed. 
That  being  so,  we  gladly  avail  ourselves  of 
the  authority  of  this  case,  which  is  a  deci- 
sion by  three  of  the  Judges  of  this  Court, 
for  the  purpose  of  preventing  what  other- 
wise would  be  a  great  injustice,  viz,,  that, 
while  we  decide  that  the  purchase  by  the 
plaintiff  in  1864  was  bond  fide,  and  that  he 
is  the  real  owner  of  the  property,  yet  that 
the  defendant  should,  by  prosecuting  appeals, 
first,  in  the  Lower  Appellate  Court,  and,  then, 
to  the  High  Court,  be  enabled  to  protract 
the  proceedings  until  the  plaintiff's  right  to 
possession  would  be  barred  by  limitation* 
We  consider,  therefore,  that  we  are  at  liberty 
to  treat  this  as  a  suit  for  recovery  of  posses^ 
sion,  and  so  to  confirm  the  plaintiff  in  his 
rights. 

The  appeal  will,  therefore,  be  dismissed 
with  costs. 
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If  he  finds  in  favour  of  the  defendants  on  the 
question  as  to  the  right  of  occupancy,  the 
plaintifif  can  raise  no  objection  except  such 
as  the  law  allows,  if,  however,  the  ques- 
tion is  found  against  the  defendants,  the  Judge 
will  have  to  consider  their  right  under  the 
pottah  set  up  by  them,  for  it  is  quite  clear 
that,  if  that  pottah  is  genuine,  they  cannot 
be  ejected  until  its  term  expires. 

The  judgment  of  the  Lower  Appellate 
Court  is  reversed,  and  the  case  is  remanded 
for  re-trial  with  reference  to  the  above 
remarks.^ 


The  I  St  March  1876. 
Prestnt : 

the  Hon'ble  F.  B.  Kemp-  and  E.  G.  Birch, 

Judges. 

Decree-holder— Jndsfment-debtor^Ezecotion 
of  Decree— Omission  of  name  in  Bzecatioa. 

Case  No.  132  of  1875. 

MisctUani0us  Appeal  from  an  order  passed 
by  the  Judge  of  Harun,  dated  the  2jth 
February  iftjS^  reversing  an  order  of 
the  Moonsiff  of  ^run,  dated  the  rath 
May  tSj^. 

Baboo  Mokoot  Nath  Pershad  alias  Foolyana 
.     Baboo  (Judgment-debtor),  Appellant, 

versus 

Gujadhur  Pershad  and  another 
(Decree-holders),  Respondents, 

Moonshee  Mahomed  Yusuflox  Appellant. 

Baboos  Chunder  Madhub   Ghose  znd  A  ubi- 
nash  Chunder  Banerjee  for  Respondents. 

The  mere  fact  of  a  decree-holder  havingr  omitted  to 
certify  the  names  of  some  judgment-debtors  on  any 
former  occasion  on  which  he  took  out  execution  does 
not  do  a^vay  with  the  effect  of  the  original  decree 
agaiast  them. 

Kemp.  J, — Wk  think  this  appeal  must  be 
dismissed  with  costs.  The  -High  Court,  with 
the  consent  of  the  parties  in  the  appeal 
before  them,  held  that  "after  satisfaction  of 
the  first  zur-i-peshgee  of  the  respondent, 
decree-holder,  the  second  zur-1-peshgee  would 
remain  in  force  and  operation  with  respect 
to  what  the  state  of  things  would  allow  at 
the  time  after  satisfaction  of  the  first  zar-i- 
peshgee."  Then,  with  reference  to  the  ques- 
tion of  wassilat,  the  decree  of  the  Sudder 
Ameen  of  December  i860,  which  is  now 
being    executed,   clearly     awarded   wassilat 


against  the  defendants  in  that  salt  froi 
to  the  time  of   recovery  of  possessioa^ 
all  costs  as  against  the  defendams  oi 
case.     The  mere  fact  of  the  decree-hu 
having  omitted,  to  certify  the  names  otj 
judgment-debtors,   appellants,   oa    the 
former  occasions  on  which  he  took  oat  e 
tion,  does  not  do  away  with  the  effect  of: 
original  decree,  which  is  now  being^  e: 
The  last  application   made  to  execoie 
decree  is  in  time,  and  it  includes  tiie 
of  the  appellants  before  us  as  the  jud; 
debtors  against  whom  execution  is 
Pleader's  fees,  two  gold  mohors. 


The  6th  March  1876. 

^Present: 

The  Hon'ble  £.  G.  Birch  and  Romedi: 
Chunder  Mitter,  Judges. 

Sale  of  Tenore— Moveable  Property — \ 

aside. 

Case  No.  421  of  1875. 

Special  Appeal  from  a  decision  passed  if\ 
Judge  of  West  Burdwam,  dated  the 
November  18^4,  reversing  a  decision 
Moonsiff  of  Bawoarah,  dated    the 
December  tSj^- 

Bama  Soonduree  Dossee  (Defendant), 

Appellant^ 

versus 

Mudhoo  Sooduh  Biswas  and  others 
(Plaintiffs),  Respondents. 

Baboo  Anund  Chunder  Ghosal  for  Appell 

Baboo  Rash  Beharee  Ghose  for  Respooi 

It  being  against  the  provisions  of  the  law  to  sell 
tenure  of  a  judgment-debtor  before  scllinj^  n^ 
moveable  property,  held  that  the  judgment-debl 
omission  to  oppose  the  illegal  sale  of  his  tenure  tt^ 
time  of  the  occurrence  of  the  sale  does  not  kill  hts  ri 
to  move  for  the  setting  aside  of  the  sale  afterwards' 

Birch,  y.— Wk  think  that  the  Jud^ 
decision  is  right.  There  is  noibing 
section  11,  Act  XXIII.  of  186 x,  to  prev« 
the  plaintiff  from  bringing  this  suit, 
execution  of  a  decree  for  arrears  of 
against  the  plaintiff,  his  tenure  was  atl 
in  contravention  of  the  provisions  of  se< 
64  of  the  Rent  Law,  which  prohibit  an 
for  the  sale  of  an  under-tenure  until 
judgment-creditor  shall  have  caused 
moveable  property  of  th*e  judgment-debtor  1 
be  seized  and  sold  in  execution  of  the  ~ 
The  tenure  was  brought  to  sale  and  purchi 
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tthc  judgment-creditor.  The  plaintiff 
tgrs  this  soit  to  recover  possession  of  the 
Is  thus  sold,  by  establishing  his  right 
»lo  and  by  reversal  of  the  sale.  The 
l^e  has  held  that  the  action  of  ihe  Court 
ntecation  was  ab  initio  void,  and  that  the 
ntiff  is  "  at  liberty  to  impeach  the'  action 
he  Court  in  a  regular  suit  as  contrary  to 
And  upon  the  merits  he  has  decreed 
plaintifif's  claim. 

fc     is    contended    here  that   the   plaintiff 
Id  and  ought  to  have  raised  objection  at 

time  of  the  attachment  of  the  property 
i  prior  to  its  sale,  and  that,  having  omitted 
raise  the  objections  when  the  proceedings 
execution  were  being  taken,  he  cannot 
ng  a  suit  to  set  aside  the  sale.  We  think 
t  there  is  no  force  in  this  contention.  If 
\  proceedings  taken  by  the  Court  of  execu- 
n  were  not  in  accordance  with  the  law, 
^re  is  nothing  to  prevent  the  party  injured 

the  aciioa  of  the  Court  from  suing  to  set 
\ta  aside.  Then  it  is  said  that,  if  the  sale 
set  aside,  the  defendant  is  left  without 
nedj.  If  this  be  so,  the  defendant  has 
Vf  himself  to  blame.  The  law  prescribes  a 
srse  for  him  to  follow ;  he  took  proceedings 
contravention  of  the  provisions  of  the  law, 
d  those  proceedings  have,  by  the  decision 
the  Judge,  been  declared  null  and  void.' 
The  special  appeal  is  dismissed  with  costs. 


The  17th  December  1875. 

Present : 

t  James  W.  Colvile,  Sir  Barnes  Peacock, 
Sir  Montague  £.  Smith,  and  Sir  Robert 
P.  ColHer. 

Qsscssipn  —  Boundaiy  —  Prerious  Decision  of 

Civil  Cotu-t. 

(»  Appeal  from  the  High  Court  of  Judi- 
eaiure  at  Fort  William  in  Bengal,* 

The  Court  of  Wards 

versus 

Raja  Leelanund  Sing. 

ta  this  saity  which  is  essentially  one  of  boundary, 
Ml  has  formed  the  subject  of  litigation  for  nany 
ears,  and  oq  which  an  order  had  previously  been  made 
f  Her  Majesty  in  Council,  hbld  that  the  first  ques- 
na  to  be  now  determined  was  what  was  decided  by 
be  judgement  of  the  Judicial  Committee  of  the  Privy 
knaol  on  the  former  appeal,  and  what  was  (he  order 
I  Her  Majesty  in  Council  thereon ;  and  that  neither 
oy  Court  \n  India,  nor  the  Judicial  Committee  itself, 

^Prom  the  judgement  of  Norman  and  E.  Jackson,  J  J., 
bM  tlie  3«d  March  1870. 


could  go  behind  the  above>mentioned  decision  and 
order.  Held  also,  accordingly,  that  so  much  of  the 
judgment  of  the  Calcutta  H\^\\  Court  as  re-opened 
what  had  previously  been  decided  on  fresh  evidence 
must  be  set  aside;  but  that  the  evidence  that  had  thus 
been  brought  to  bear  upon  the  case  was  entitled  to 
consideration  in  so  far  as  it  bore  upon  those  portions 
of  the  suit  in  respect  of  which  the  former  decision 
of  the  Judicial  Committee  was  not  conclusive. 

This  appeal  and  cross-appeal  are  the  close 
of  a  litigation  in  .which  the  parties,  or  those 
whom  they  represent,  have  been  engaged  for 
more  than  twenty  years  concerning  the  owner- 
ship of  a  large  tract  of  land  lying  between 
lands  admitted  to  form  part  of  their 
respective  zemindaries,  and  consisting,  for  the 
most  part,  of- hills  and  forests. 

The  dispute  is  essentially  one  of  boundary. 
'  The  facts  out  of  which  it  arose,  and  the  ear- 
lier history  of  the  litigation  which  has  been 
the  consequence  of  it,  are  very  fully  stated 
in  the  report  of  the  case  on  the  former 
appeal  to  Her  Majesty  in  Council,  to  be 
found  in  the  loth  volume  of  Mr.  Moore's 
Indian  Appeals.  And  their  Lordships,  to 
avoid  an  unnecessary  recapitulation,  will, 
whenever  it  is  requisite  to  do  so,  refer  to 
that  statement  as  if  it  were  incorporated  in 
the  present  judgment. 

The  first,  and  not  the  least,  material  ques- 
tion to  be  now  determined  is  what  was  de- 
cided by  the  judgment  of  the  Judicial  Com- 
mittee on  that  former  appeal,  and  the  order 
of  Her  Majesty  in  Counci]  made  thereon; 
and  what  issues  were  left  open  for  the  deter-, 
mination  of  the  Indian  Courts  under  that, 
order,  so  far  as  it  was  one  of  remand. 

The  appeal  was  that  of  Raja  Leelanund 
Sing,  the  plaintiff  in  the  suit.  By  his  plaint 
he  had  parcelled  out  the  disputed  land  in 
definite  areas,  treating  them  as  appurtenant 
to  different  monzahs  which  had  been  record- 
ed as  forming  part  of  the  Nizamut  or  settled 
mehals,  and  claimed  to  recover  them  as 
lying  within  the  boundaries  of  those  mouzahs. 
He  had  never,  as  is  now  admitted,  been  in 
possession  of  any  part  of  the  land  which  is 
now  in  question.  He  adduced  a  consider- 
able body  of  evidence  in  support  of  the  case 
made  by  his  plaint.  The  Judge  of  first  in- 
stance, however,  held  that  he  had  entirely 
failed  to  make  out  that  case,  or  to  establish 
a  title  to  disturb  the  possession  of  the  defend.- 
ant,  and  dismissed  the  suit.  On  appeal, 
two  of  the  Judges  of  the  then  Sudder  Court 
affirmed  that  decree  of  dismissal.  They,  too^ 
were  clear  that  the  plaintiff  had  failed  to 
prove  his  title  as  alleged.  On  the  other  hand 
they  seem  to  have  admitted  that  the  defend- 
ant could  have  no  title  to  anything  that  was 
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Gowhurpore  Sondari;  bat  one  of  such 
former  bonds  affected  Porbigha»  and  two  of 
soch  securities  affected  another  property 
called  Sonkara. 

The  respondents  allege,  and  the  bond  of 
1867  recites,  that,  upon  its  execution,  the 
former  bonds  (including  the  kistbundi  bond 
of  1863)  and  securities  were  given  up  to  the 
mortgagor. 

The  bond  of  March  1S67  was  registered, 
«Dd  its  execution  has  been  proved. 

The  appellants  further  allege  that,  on  the 
jrd  April  1867,  the  mortgagor  executed  in 
favour  of  Amininnissa  a  bond,  hypothecating 
hss  8  annas  in  Kokurea,  to  secure  Rs.  1,000. 
This  bond  was  registered. 

The  appellants  further  allege  that,  on  the 
6th  of  February  1868,  the  mortgagor  sold 
and  conveyed  to  them  by  registered  deeds 
his  paternal  8  annas  in  Kokurea  for 
Rs.  35,000,  of  which  Rs.  20,000  was  paid  to 
the  mortgagor,  and  Rs.  15,000  retained 
by  the  appellants  to  pay  off  and  get  in  Ami- 
ruonissa's  securities. 

These  purchase-deeds  were  registered,  and 
in  1869  the  appellants  paid  off  Amirunnissa, 
obtained  her  securities,  and  got  possession 
from  her  of  the  mortgagor's  8  annas  in 
Kokurea,  which  they  have  ever  since  held. 

Previous  to  the  bond  of  March  1867,  the 
mortgagor's  uncle  died,  leaving  a  widow  and 
daughter,  and  considerable  litigation  occurred 
between  the  mortgagor  and  the  widow  as  to 
the  right  to  the  uncle's  8  annas.  It  was 
eventually  settled  that  the  widow  should 
remain  for  life  in  exclusive  possession  of  all 
the  uncle's  property,  and  we  have  no  doubt 
on  the  evidence  that  the  widow  was  in  such 
possession  in  March  1867. 

Under  these  circumstances,  the  first  mort- 
gagee having  died,  the  respondent  instituted 
a  suit,  under  the  bond  of  1867,  against  the 
mortgagor  alone ;  and  on  the  16th  March  1873 
obtained  a  decree  ex  parity  directing  a  sale  of 
the  three  properties  hypothecated  in  the  bond 
of  March  1867. 

In  the  execution-stage  of  that  suit,  the 
appellants  intervened,  claiming  to  be  exclu- 
sively entitled  to  8  annas  of  Kokurea,  under 
their  purchase-deeds.  Their  sole  objection 
in  such  proceedings  to  the  first  mortgagee's 
bond  of  March  1867  was  that  by  it  the  8 
annas  in  Kokurea,  belonging  to  the  uncle,  and 
not  to  the  mortgagor's  paternal  8  annas,  were 
hypothecated.  They  made  no  objection  what- 
ever to  the  validity  of  the  bond  as  a  security 
for  the  money  purporting  to  be  secured  by 
it.  But  as  the  respondent  was,  in  fact,  pro- 1 
peeding  to  sell  Kokurea  before  the  other  two  ' 


properties,  they  made  the  fiinbcr 
that  such  other  two  properties  should 

sold. 

Upon  hearing  their   petition,  the 
ordered  the  other  two  properties  to 
in  the  first  instance,  and  it  was  piol 
belief  of  all  parties  at  the  time  that 
proceeds  of  Gowhurpore  Sondari  and 
bigha  would  be  sufficient  to  pay  off  the 
alleged  to  be  due  to  the  respondents. 

At  all  events,  the  appellants  made  no 
tion  to  the  sale-proceeding  on  these  t 

But  after    the   sales  of  Gowhurpore 
Porbigha  were  completed,  and  the  p 
found  to  be  inadequate,  the  appellants 
a  further  petition,  objecting  altogether 
sale  of  the  paternal  8  annas  in  Kok 
the  ground  that  only  the  uncle's  8  ai 
Kokurea  were  hypothecated   on  the 
March  1867.     And,  upon  this  ground 
the  appellant's  objections  were,  by  order 
the  iSth  of  January  1873,  allowed, 
sale  of  Kokurea  stayed. 

We  think  that  this  was  a  wholly  e 
ground    of   decision.     The    recitals 
appellant's  purchase-deeds  were  suffici 
themselves  to  show  that  the  mortgagor 
no  power  of  disposition  over  the  no 
annas,  and  it  is  ridiculous  to  suppose 
first   mortgagee,  having,  under  his 
1863,  a  first  charge  on  the  paternal  8 
would  give  up  such  charge. 

The  appellants  up  to  this  time  had 
no  objection  on  account  of  Gowhurpoce 
Porbigha  having  been  sold  at  an  under 

The  respondents  were,  in  conseq 
the  order  of  the   18th   January  1873 
pelled   to  institute  the   present  suit  u> 
aside   that  order,  and  to  obtain  a 
Kokurea. 

In  their  written  statements  the  ap 
alleged : — 

tsi, — That  the  first  mortgagee  was 
aware  of  their  purchase,  and  that  ther 
ents  ought  to  have  made  them  defen 
to  their  first  suit. 

2nd. — That  only  the  uncle's  8-anna 
was  affected  by  the  bond  of  March  x^7* 

jrd — That,  upon  their  purchase,  they 
asked    Sheo    Sahoy,   the    first    mo; 
whether  he  had  any  charge  on  the  estate, 
he  had  replied  that  he  had  none ;  and 

jfih, — That   the   first    mortgagee's  b 
were  subsequent  and  ** collusive"  bonds. 

The  only  attempt  to  dispute  the  nh 
of  the  first  mortgagee's  bond  0^18678 
security  for  the  amount  it  purported  to  s( 
is  contained  in  that  single  word  "  collusive. 

The  Judge  of  Gya  decided  on  the  evidence 
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Ifnd  weeatirely  concur  with  him  ia  so  finding) 
l^t  Sheo  Sahoy  did  noi  preiend,  or  inform 
~'e  appelldots,  ihat  he  had  no  charge  on 
karea  ;  and  he  also  foaad  that  the  paiernal 
aanas  of  Kokarea  was  hypothecated  by 
odof  March  1867. 

We  also  agree  with  him  that  the  bond  of 
March  1867  mast  be  taken  to  be  a  substitution 
for  the  bond  of  1863  and  a  continuation  of 
ths  security  thereby  made,  if  the  bend  of 
1863  was  a  valid  security  for  the  amount 
which  it  purported  to  secure. 

It  appears  from  the  judgment  of  the  Court 
1>elow  that  ia  that  Court  the  appellants  did  not 
atienupt  seriously  to  dispute  the  bond  of  1863, 
1)ut  contended  that,  by  the  first  mortgagee 
taking  the  new  bond  in  1867,  the  former 
"security  of  1863  was  extinguished.  The 
tppeliams  neither  in  their  petitions  of  objec- 
tion in  the  first  suit,  nor  in  their  written  state- 
meals  in  the  present  suit,  distinctly  dispute 
teal  the  bonds  of  1863  and  March  1867  were 

r  adequate  consideration,  nor  did  they  raise 

h  question    in   the    examination   of   the 

plaintiff  or  of  the  mortgagor,  and  in  their 

^grouads  of  appeal  befoie  us,  they  make  no 

distinct  objection  in  these  respects. 

Tbe  learned  Judge,  in  the  Court  below,  has 
^veu  a  decree,  directing  the  sale  of  Kokurea 
and  the  application  of  the  sale-proceeds  to 
ihe  discharge  of  the  moneys,  owing  to  the 
fiespoadeats  on  the  bond  of  March  12^67,  and 
[Jiehaa ordered  itie  appellants  to  pay  the  costs 
I  of  the  suiu 

\    Against  this  decree,  the  appellants  have 
I  appealed,     urging     numerous     grounds    of 
'  appeal,  but  relying  in  argument  before  us 
oa  the  following  grounds  only  : — 

4  and  5.  Xhat  the  respondents  were  bound 
to  prove  sufficient  facts  to  entitle  them  to  the 
decree  and  to  establish  their  lien  of  1863. 

8.  That  the  paternal  8  annas  of  Kokurea 
were  not  pledged  in  March  1667 

It.  That  the  evidence  shows  that  the  first 
mortgagee  had  notice  of  the  sale  to  tne  appel- 
lants and  stood  by  concealing  iiis  charge. 

15.  That  the  respondents  have  priority 
sgai  .a  the  appellants  only  for  the  amount 
^e  "ttder  the  bond  of  1863. 

2\  That  the  respondents  have  purchased, 
find,,  their  decree,  properties  worth  more 
Ibar   heir  mortgage-debt. 

^  entirely  agree  with  the  learned  Judge's 

deci  oa  with   respect    to  the   eighth    and 

elev  ith  grounds. 

V  -  -'^spect  to  the  fourth  and  fifth  grounds, 


if  the  appellants  had,  in  their  written  state- 
ments, raised  any  case  for  a  stricter  proof  of 
the  debts  secured  by  the  bonds  of  1863  and 
March  1867,  or  had  in  the  Court  below 
disputed  the  amount  claimed  under  them, 
we  might  have  reminded  this  case  for  the 
respondents  to  furnish  further  evidence  on 
the  point.  It  is  true  that  the  seventh  issue 
in  the  Court  below  may  be  considered  as 
sufficient  to  put  the  respondents  to  a  strict 
proof  of  their  debt,  but  we  are  of  opinion 
that  the  appellants'  conduct  of  their  case, 
both  in  the  present  suit  and  in  the  objection 
proceedings,  amounted  to  a  virtual  waiver  of 
any  stricter  proof  than  was  furnished. 
Indeed  we  find  the  learned  Judge  saying: 
**  It  seems  to  me  to  have  been  thoroughly 
*'  proved  that  Gouri  Baijnath  did,  on  the 
'*  26th  March  1863,  mortgage  to  Sheo  Sahoy 
**  his  paternal  share  of  8  annas  in  Ko- 
''  kurea.  Indeed,  apart  from  mere  denial,  the 
**  defendants  have  hardly  attempted  to  seri- 
*'  ously  impugn  this  position.  They  contend 
"rather  that  the  bond  of  1863  was  extin- 
"  guished  by  that  of  1867."  In  fact  neither 
party  in  the  Court  below  seems  to  have  dis- 
puted the  validity  or  amount  of  the  other's 
security,  but  to  have  confined  their  case  to 
the  question,  whether  the  security  of  the 
other  party  would  have  any  effect  as  against 
themselves.  And  we  are  of  opinion  that  it 
is  too  late  now  to  re>open  this  question. 

With  respect  to  the  21st  ground  of  appeal, 
it  is  to  be  observed  that,  in  the  first  suit,  after 
the  appellants  had  intervened,  the  respon- 
dents obtained  leave  from  the  Court  to  bid 
at  the  sales  of  Gowhurpore  and  Porbigha, 
but  the  application  for  such  leave  does  not 
appear  to  have  been  made  on  notice  to  the 
appellants.  As  a  matter  of  fact,  however, 
it  is  clear  that  the  appellants  were  aware 
that  the  respondents  did  bid,  and  became 
purchaseis  at  such  sales. 

It  may  be  that,  if  a  sufficient  case  was 
made  of  fraud  or  undervalue,  a  purchase  of 
mortgaged  property  made  by  a  first  mortga- 
gee might  be  re-opened  at  the  instance  of  a 
subsequent  encumbrancer.  But  when  we 
asked  for  an  instance  of  any  purchase  being 
made  at  an  undervalue,  we  were  referred  to 
the  evidence  of  the  mortgagor  who  stated 
(but  whose  statement  we  are  not  inclined  to 
believe)  thai  the  first  mortgagee  had  actually 
Offered  him  Rs.  8o,coo  for  his  8-anna 
share  of  Roua  and  Kodro,.  parts  of  Gow- 
hurpore, and  it  was  stated  in  argument 
before  us  that  the  respondents  had  purchased 
those  two  mouzahs  in  the  execution-sale  for 
something  under   Rs.    500.     Upon   further 
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inveitii^ation,  it  turned  oat,  however,  that  the 
respon-ienis  hii,  in  fact,  given  Rs.  31,100  for 
th>>e  two  mouzihs,  and  bad  actaaiiy  paid 
thit  amount  into  Court,  and  that  the  two 
mouzihs  were  subject  to  a  zur-i-peshgee, 
which  is  still  continuing^nd  which,  upon  the 
expiration  of  its  term,  must  be  redeemed  by 
the  respondents.  We  think,  therefore,  that  no 
case  has  been  made  out  with  respect  to  these 
two  mouzahs,  and  no  other  instance  of  fraud 
or  undervalue  has  been  adduced  before  us. 

Nor,  in  fact,  was  that  objection  raised  in 
the  appellant's  petition  in  the  former  suit. 
We  are  of  opinion  that  it  was  for  the  appel- 
lants to  prove  any  case  of  purchase,  whether 
fraudulently  or  at  an  undervalue,  stnd  we 
think  that  they  have  entirely  failed  to  do  so. 

With  regard  to  the  fifteenth  ground  of 
appeal,  we  think  the  decision  of  the  Court 
below  must  be  modified. 

We  arc  of  opinion  that  the  respondents 
representing  the  first  mortgagee  have  prior- 
ity over  the  appellants'  securities  of  1864,  so 
far  only  as  respects  the  amount  due  to  them 
under  the  bond  of  1863.  And  in  the  bond 
of  March  1867,  there  is  a  recital  binding  on 
the  respondents  that,  at  that  time,  such 
amount  did  not  exceed  Rs.  10,400. 

The  parlies  are,  in  fact,  entitled  to  priority 
in  the  following  order : — 

1.  The  respondents  representing  the 
first  mortgagees  for  a  sum  not  exceeding 
Rs.  10,400,  with  interest  at  one  per  cent, 
from  the  12th  March  1867. 

2.  The  appellants  for  the  Rs.  14,000 
due  on  Amirunnissa's  securities  of  the  iitn 
February  1864,  but  without  interest,  as  they 
have  all  along  been  in  possession. 

3.  The  respondents  for  the  residue  (if 
any)  of  the  amount  due  to  them  under  the 
bond  of  March  1867. 

4.  Any  residue  will  belong  to  the  appel- 
lants (defendants  Nos.  i,  2,  and  3). 

Under  the  circumstances,  it  will  be  neces- 
sary to  lake  the  following  accounts,  which 
we  accordingly  direct  the  lower  Court  to 
take : — 

1.  An  account  of  what  remains  due  to 
the  plaintiffs  for  the  principal  and  interest 
decreed  to  them  in  iheir  first  suit  on  iheir 
bond  of  March  1S67,  after  deducting  all 
moneys  realized  by  ihem  in  such  suit. 

2.  An  account  of  interest  at  the  rate  of 
I  rupee  per  cent,  per  mensem  on  Rs.  10,400 
from  the  12th  March  1867^  until  the  day  of 


payment  to  the  plaintiffs  of  sach 
amount  as  hereinafter  directed. 

3.  An  account  of  the  plaintiCTs' 
this  suit  (not  including   their   cos^s 
first  suit),  both  in  the  Court  below  aad 
Court  (including  their  costs  of  the 
so  directed  to  be  taken). 

4.  An  account  of  the  appellants' 
of  this  suit,  both  in  the  Coart  beknr 
this    Court   (including    their    costs 
accounts  so  directed  to  be  taken). 

And  we  direct  that  the  sale  of  the 
gagor's   paternal    8    annas  in    Kok 
proceeded  with  (any  party  to  this  suit 
liberty  to  bid  at  such  sale). 

And  we  modify  the  decree    of  the 
below  as  follows  : — 

We  direct  that  the  moneys  to  be  p 
by  the  sale  of  the  said  8  annas  of  K 
shall  be  paid  and  applied  as  follows  : — 

/j/. — If    the    aggregate    amount    of 
10,400  and  the  sum   which  shall  be 
tained  under  the  second  account  hereiDi 
directed,  shall  be   still  due  to  the   pii 
under  the  bond  of  March  1867  as 
under  the  first  account  herebefore  di 
tnen  in  payment  in  full  to  the  plaim 
the   aggregate  amount  of  the  sum  of 
10,400  and  of  the  sum  which  shall  be 
tained  under  the  second  and  third  a 
herebefore  directed.     But  if   less  than 
aggregate     amount     of     the     sum    of 
10,400  and  the  sum  which  shall  be 
tained  under  the  second  account  here 
directed  shall  be  siill  due  to  the  plaii 
under  the  bond  of  March  1867  as  ascc 
under  the  first  account  herebefore  dir 
men  in  payment  in  full  to  the  plainti 
the  aggregate  amounts  which  shall  be 
tained  under  the  accounts  1  and  3  here 
directed. 

2nd, — In  payment  of   Rs.  14,000  to 
defendants  Nos.  1,  2,  and  3,  rateably  a 
ing  to  their  shares. 

jr</. — In  payment  to  the  defendants  of 
amount  to  be  ascertained  under  account  N& 

^h, — In  payment  to  the  plaintiffs  of 
balance  (if  any)  of  the  amount  to  be  a 
tained  under  account  No.  1  after  dedn 
of  the   aggregate   amounts   of   the  sum 
Rs.  10,400  and  the  sum  to  be  ascertai 
under  account  No.  a. 

5//;. — The  residue  (if  any)  to  be  divid* 
between  the  defendants  NuS.  i,  2,  and  3,  r 
ably  according  to  their  shares. 

And  we  direct  the  Court  below  to  maW 
all  necessary  enquiries  and  to  take  all  neces- 
sary accounts  for  the  purposes  aforesaid. 

Kemp,  y, — 1  concur  in  this  judgment. 
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The  29th  February  1876. 
Present : 

|Hon'bIe  W.  Markby  and  Roraesh 
Chander  Milter,  Judges, 

ftders.  28,  AcfVIII.  of  iSdpiB.C.V-Deter- 
itioa  of  Rent— Offer  to  Execute  Fottah. 

Case  No.  580  of  1875. 

b/  Appeal  from  a  decision  passed  by 
f  Judge  0/  East  Burdwan,  dated  the 
ih  December  18^4^  affirming  a  decision 
\  the   Moonsiff'  0/  Cutwa,  dated  the  4th 

I 
I 

if.  Reily,  Officiating  General  Manager  of 
keLand  Mortgage  Bank  of  India,  Limited 
naintifF),  Appellant^ 

\  versus 

Judoo  Nath  Ghuttuck  (Defendant), 
Respondent. 

jdA^w  Bhowanee  Churn  Dutt  and  Kashee 
Kant  Sen  for  Appellant. 

Baboo  Rash  Beharee  Ghose 
for  Respondent. 

[suit  under  s.  2?,  Act  VIII.  of  i860  (B.C.),  askingr 
ourt  to  determine  the  rate  of  rent  which  plaintiff 
itled  to  receive,  and  offering  to  execute  a  pottah 
Urate,  must  be  accompanied  by  an  unconditional 
by  the  plaintiff  to  execute  a  pottah  at  the  rate 
ted  by  the  Court.  The  omission  of  such  an  offer 
ittal  to  the  claim :  and  plaintiff  has  no  right  to 
lie  it  a  condition  to  the  execution  of  such  a  pottah 
Kail  previous  arrears  should  be  paid  at  the  rates  to 
[to  fixed. 

\ 

Markby,  J, — In  this  case,  there  has  been 
very  considerable  discussion  as  to  what 
true  nature  of  the  suit  brought  by  the 
liniiff  is.  and  there  has  been  a  difference 
^  opinion  in  the  view  taken  by  the 
Ibonsiff  and  by  the  Judge.  The  Moonsiff 
jppears  to  have  considered  the  suit  simply 
^  a  suit  for  a  kabooleut,  and  upon  that  he 
teW  that  the  tender  of  a  pottah  was 
>ficemry.  The  Judge,  upon  appeal,  took 
fc  different  view.  He  considered  that  it 
•as  not  a  suit  for  kubooleut,  but  a  suit  to 
wsess  rem-free  lands,  and  that,  therefore, 
we  lender  of  a  pottah  was  not  necessary. 


Upon  that  he  remanded  the  case  for  an 
enquiry  as  to  the  rates  of  rent.  But,  subse- 
quently, on  an  application  for  review,  he  was 
induced  to  hold  that  the  suit  was  barred 
by  the  rule  of  limitation  laid  down  in 
anicle  130,  Schedule  II.  of  Ad  IX.  of  1871. 
On  that  the  case  has  come  before  us  upon 
appeal  by  the  plaintiff. 

Now,  we  are  clearly  of  opinion  that  the 
Judge  was  wrong  in  the  view  which  he 
took  of  the  nature  of  this  suit.  The  suit  of 
the  nature  referred  to  in  article  130  had 
already  been  brought.  No  such  suit  could 
again  have  been  brought,  nor  do  we  consider 
that  that  is  the  nature  of  this  suit.  Then 
the  appellant  contends,  that  the  view  taken 
by  the  Moonsiff  was  also  wrong,  and  contends 
that  no  tender  of  a  pottah  was  necessary 
in  this  case  ;  and  that  this  is  really  a  suit 
of  the  nature  contemplated  by  section  38 
of  Aft  VIII.  of  1869  (B.C.),  namely,  a  suit 
asking  the  Court  to  determine  the  rate  of 
rent  which  the  plaintiff  is  entitled  to  obtain 
in  respect  of  this  land,  and  offering  to 
execute  a  pottah  at  that  rate  ;  and  he  refers 
to  a  case  reported  in  the  Gap  No.  of  the 
Weekly  Reporter,  page  82,  to  show  that  such 
a  suit  will  lie.  But  even  assuming  that  to 
be  the  nature  of  the  suit,  and  that  such  a 
suit  would  lie  (which  we  need  not  consider), 
there  still  appears  to  us  to  be  an  insuper- 
able objection  to  the  maintenance  of  the 
suit.  It  is  at  any  rate  clear  that  a  suit 
of  that  kind  must  be  accompanied  by  an 
unconditional  offer  by  the  plaintiff  to  execute 
a  pottah  at  the  rate  directed  by  the  Court. 
But  this  plaint  contains  no  such  offer.  What 
the  plaintiff  asks  is,  that  *'the  defendant  be 
'*  directed  to  give  kubooleut  and  receive 
*•  pottah  (which  the  plaintiff  is  ready  to  give, 
*'  if  the  defendants  are  willing  to  be  his 
**  tenants)  on  account  of  the  said  lands  at 
"  rates  which  might  be  found  recoverable 
''  from  the  defendants  on  enquiry,  and  pay 
**  all  the  arrears  at  the  rates  to  be  fixed  as 
"aforesaid."  The  plaintiff  has  no  right 
to  make  it  a  condition  'to  the  execution  of 
this  pottah  that  all  previous  arrears  should 
be  paid  at  the  rates  to  be  so  fixed.  There 
is  nothing  in  the  law  which  warrants  him 
in  doing  so. 

On  these  grounds,  therefore,  and  not 
upon  the  merits  of  the  case,  we  think 
that  this  present  suit,  framed  as  it  is, 
ought  to  be  dismissed.  The  result  is,  that, 
although  we  do  not  adopt  the  view  taken 
by  either  of  the  Courts  below,  the  decision 
arrived  at  is  right.  The  appeal  will  be 
dismissed  with  costs. 
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The  7th  March  1876. 

Presint : 

The  Hon'ble  Sir  Richard  Garth,  A7.,  Chief 
Justice^  and  .the  Ilon'ble  E.  G,  Birch, 
Judge. 

Deed-of-sale — Purchase  by  Wife  daring  Hus- 
band's Lifetime. 

Case  No.  1143  of  1875. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Additional  Judge  of  the 
Twenty  four  Pergunnahs,  dated  the  nth 
March  iS*j$^  modifying  a  decision  of  the 
Moonsiff  of  Sealdah,  dated  the  tgth 
May  i8*j4* 

Gunesh  Junonee  Debia,  for  self  and  as 
mother  and  guardian  of  Soorendro  Nath 
Dhul,  minor  (Plaintiff),  Appellant^ 

versus 

Bireshar  Dhul  (Defendant),  Respondent. 

Baboo  Hem  Chunder  Banerjee  for 
Appellant. 

Baboo  Radhika  Churn  Mi  tier  for 
Respondent. 

Where  the  widow  of  one  of  three  brothers  claimed 
two-thirds  of  a  dwelling^-house  which  had  been  the  joint 
family-property  of  the  three  brothers,  on  the  {ground 
that  one-third  fell  to  her  as  widow  of  the  deceased  and 
mother  and  guardian  of  his  son,  and  that  she  had  pur- 
chased the  other  third  share  from  one  of  the  brothers 
out  of  her  own  streedhun  during  the  lifetime  of  her 
husband  :  HBLD  that,  thoug^h  it  was  equally  difficult  to 
prove  that  the  purchase- money  was  streedhun,  or  that  it 
was  the  joint  property  of  the  three  brothers,  yet,  in  the 
absence  of  evidence  that  the  brothers  had  other  joint 
property  from  which  they  derived  joint  profits  of  which 
the  purchase-money  could  be  treated  as  a  part,  the  sale 
of  the  second  third  share  to  plaijitiff  under  a  genuine 
and  valid  instrument  duly  conveyed  it  to  her  and  made 
it  her  property. 

Garth,  C,J, — This  was  a  suit  brought  by 
the  plaintiff,  on  her  own  behalf  and  as 
guardian  and  mother  of  her  infant  son,  for 
the  purpose  of  obtaining  a  partition  of  a 
family-house,  in  which  she  claimed  two-thirds 
shares  under  these  circumstances  : 

Her  husband  was  one  of  three  brothers 
who  inherited  the  property  in  question  from 
their  father  ;  and  her  husband  being  dead, 
she,  the  plaintiff,  claimed  hisoneMhird  share 
of  the  house  as  his  widow,  and  as  to  that 
there  was  no  question. 

Another  one-third  share  of  the  house  the 
plaintiff  claimed  to  have  purchased  in  her 
husband's  lifetime  from  another  of  the 
brothers  (Kalidas),  and«  as  she  alleged,  the 


a  portion 


purchase  was  made  with 
own  streedhun. 

The  third  brother  Bireshar 
defendant   in    the   suit,   and    there 
question  that  he  was  entitled  to  the 
ing  one-third  share. 

The  only  question  in  ibe  suit 
the  share  alleged  to  have  been  pnr< 
the  plaintiff  from  Kalidas;  and  as 
the  Lower  Appellate  Court  found  ti; 
that  Kalidas  had,  in  truth,  conveyed 
third  share  to  the  plaintiff  \>j  agenuinei 
but  that   it   was   not   proved    that  the' 
chase-money  formed  part  of  ihe  pi 
streedhun. 

The  Judge  appears  to  have  com 
that,  inasmuch  as  the  purchase- mooef^ 
not  the  plaintiff's,  it  must  be  presui 
have  been  furnished  to  her  hj  her  bi 
and  as  her  husband  was  a  member  of  a 
family,  living  together  in  the  family  d^ 
house,  the  money  so  furnished  must  be 
sumed  to  be  the  joint  property  of  the 
and  consequently  that,  as  Kalidas  bad 
with   his  share,   the  family   dwelling-l 
must  be  considered  to  belong  to  the  pi 
and  defendant  (Bireshur)  in  equal  sbi 

Against  this  decision,  the  plaintiff  ai 
upon  the   ground  that,  under  the  c\\ 
stances,   no   presumption   in    p>oint  of  I 
arises ;  that  the  purchase-money  was  2  *' 
family  property;  and  that  in  the  abscnc 
any  proof  that  the  three  brothers  were 
tied    to    any    joint    property    besides 
dwelling-house,  the  profits  of  which  xnl 
have     produced     the     purchase-mow/ 
question-,  that  money  must  be  taken  to 
been  the  separate  properly  of  the  busl 
in    which   case   she   would   be    entitled 
Kalidas'  share  as  heiress  of  her  husband. 

We  think  there  is  great  difficulty  in 
ing  that  the  money  was  the  separate  prof 
of  the  plaintiff's  husband,  because  she  b( 
has  virtually  denied  that  such  was  the  < 
by  insisting  on  its  having  been  a  portio«j 
her  own  streedhun  ;  but  at  the  same  tiai^ 
feel  that  there  is  also  considerable  dif 
in  presuming  the  money  to  be  joint  pro{ 
inasmuch  as  the  joint  family  do  not 
to  have  possessed  any  property  except 
family  dwelling-house. 

Assuming,  however,  that  we  are  unable^ 
find  that  the  money  was  the  separate  pre 
ty  of  the  husband,   and   that   we  are 
unable  to  find  for  the- reason  already 
that  it  belonged  to  the  joint  familfi  ^| 
still  remains  the  undoubted  fact,  that  wbcl^ 
ever  the  purchase-money  came  from,  ^^^ 
did,  in  fact,  convey  his  share  to  the  pluav* 
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i^and's  Kfetime  by  a  genuine  valid 

ity  and,  that  being  so,  we  see  no 

bat  to  decide  that  this  share  was 

iveyed  to  the  plaintiff  and  is  her 

» consider,  therefore,  that  the  judgment 

Lower   Appellate   Court  should  be 

and  that  the  plaintiff  should  be 

the    owner  of  two-thirds  of   the 

^-bouse,     the    defendant,    Bireshur, 

entitled   to  the  remaining  one-third 

and  that  a  partition  be  decreed  upon 

is. 

plaintiff  will  be  entitled  to  recover 
e  defendant,  Bireshur,  her  costs  in  all 
Itts. 


The  Sth  March  1876. 

Present : 

[The  Hon'ble  F.  A.  Glover,  Judge. 

Evidence-^opy  of  Mortgage-deed. 
Case  No.  laS;  of  1875. 

it  Appeal  from  a  decision   passed  by 

Officiating  Judge  of  Hooghly,  dated 

igt/k  March  iSy^,  reversing  a  decision 

the  Moonsiff  of  Pandooah,  dated  the 

fih  June  18^4, 

rul  Huq  (one  of  the  Defendants), 
Appellant, 

versus 

\x  Chunder  Mullick  Shaha  (Plaintiff), 
Respondent. 

Soo  Kalee  Kishen  Sen  for  Appellant. 

Baboo  Troyluckho  Nath  Mitter 
for  Respondent. 

a  suit  bad  been  brought  upon  a  mortgajfe- 

juds^ment  for  possession  after  foreclosure  had 

^faued,  and  a  person  requiring  the  original  deed 

"-"ence  in  a  later  suit  had  applied  for  it,  but  failed 

in  it,  and  had  secured  a  copy,  held  that  the 

iKMi  had  tried  every  naeans  in  his  power  to 

tliB  original  deed*  and  was  entitled,  under  the 

Act,  to  give  secondary  evidence. 

is    a    suit    to    recover  possession 
strum  land  which  the  plaintiff  alleges 
purchased  at  an  execution-sale.     Both 
plaintiff  and   the  defendant  Zuhoorul 
who  appears  to  be  the  only  substantial 
dant  in  this  case,  admit  that  the  land 
igcd  originally  to  Abbas  All. 
juie    plaintiff's    statement    is    that  from 
■'as  All  it  went  to  his  son  Buzruck  Ali ; 
Bozrack  Ali  mortgaged  it  to  Abdool 
'  Vol  XXV. 


Huq;  that  a  foreclosure-suit  was  brought 
and  possession  obtained  by  the  mortgagee  ; 
that  the  land  then  went  to  Phaloo  Meah,  the 
heir  of  Abdool  Hpq;  and  that  Phaloo 
Meah  and  his  widow  Ladoo  Bibee  held  it 
until  ''A  was  attached  in  execution  of  a  decree 
against  Phaloo  Meah  and  sold,  the  plaintiff 
being  the  purchaser. 

The  defendant  says  that  Abl>as  Ali  p^ 
the  disputed  land  in  lieu  of  dower  to  his 
wife  Begum  Bibee ;  that  she  sold  it  to  her 
daughter-in-law  Ameerun  Bibee;  that  she, 
in  her  turn,  sold  it  to  one  Chund,  who  again 
sold  it  to  Romonec;  and  that  Zuhoorul 
Huq,  the  present  defendant,  bought  it  from 
her. 

The  Judge,  in  a  very  long  and  detailed 
decision,  has  given  judgment  in  favour  of  the 
plaintiff;  and  in  special  appeal  it  is  urged, 
in  the  first  place,  that  the  Judge  was  wrong 
in  admitting  a  copy  of  the  mortgage-deed  as 
evidence,  the  non-production  of  the  original 
not  having  been  duly  accounted  for.  Though 
I  do  not  agree  with  the  Judge's  reason  with 
reference  to  this  part  of  the  case,  yet  I  think 
that  his  decision,  allowing  a  copy   of  the 
mortgage-deed  to  be  put  in  as  evidence,  was 
right.    The     plaintiff    being    a    purchaser 
would    not    have    this  mortgage-deed,   not 
would  he  know  in  whose  custody  it  was  to 
be  found.     But,  knowing  that  there  had  been 
a  suit  brought  upon  it,  and  that  a  judgment 
for  possession    after  foreclosure  had   been 
passed  in  that  suit,  he  went  to  the  Court 
which  passed  that  judgment,  and  applied  for 
permission  to  take  out  the  original  mortgage- 
deed  filed  on  the  record.     Of  course  it  was 
not  filed  there,  and  he  was,  therefore,  not  able 
to  get  it.     Still  his  having  gone  there,  and 
having  tried  every  means  in  his  power  to  get 
the  original   deed,  gave  him  the  privilege, 
under  section  65   of  the  Evidence   Act,  to 
give  secondary  evidence.     And  I  think  the 
Judge  was  not  wrong  in  allowing  him  to  put 
in  the  copy  produced  from  the  record  of  the 
foreclosure-suit. 

Then  it  is  said  that,  under  any  circum- 
stances, the  Judge  was  wrong  in  saying  that 
the  whole  of  this  property  passed  by  inheri- 
tance from  Abbas  Ali  to  Buzruck  Ali, 
because  Abbas  Ali  left  a  widow,  and,  accord- 
ing to  Mahomedan  Law,  she  would  be  entitled 
to  some  portion  of  it.  If  this  objection  had 
been  taken  in  the  fir^t  instance,  an  inquiry 
would  have  been  made  with  regard  to  it. 
The  plaintiff  distinctly  alleged  the  way  in 
which  the  property  came  to  him,  and  the 
defendant  did  not  traverse  his  statement  in 
any  way.    And  as  it  has  not  been  noticed 
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in  the  judgment  of  either  of  the  lower  ! 
Courts,  the  probability  is,  I  think,  that  no  | 
such  question  was  raised,  and  therefore  that 
there  was  other  property  belonging  to  Abbas 
Ali  in  which  the  widow  had  a  share.  At  all 
events  it  is  too  late  now  to  take  the  objec- 
tion, it  not  having  been  taken  at  the  time 
when  it  could  have  been  properly  inquired 
into. 

These  are  the  oifly  two  objections  urged 
in  special  appeal,  and  as  both  fail,  the  appeal 
must  be  dismissed  with  costs. 


The  13  th  March  1876. 


Present : 


The  Hon'ble  F.  A.  Glover,  Judge. 

Co-plaintiff£— Deed  of  Sale. 

Case  No.  943  of  1875. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Additional  Judge  o/Jessore, 
dated  the  rst  March  i8j^,  reversing  a 
decision  of  the  Second  Sudder  Moonsiff 
of  that  District^  dated  the  tjth  September 
1874. 

Audhur  Chunder  Pal  and  others  (Plaintiffs), 

AppellantSy 


Versus 

Dwarka  Nath  Poddar  (one  of  the  Defendants) 

/Respondent, 

Baboo  Oopendro  Chunder  Bose  for 
Appellants. 

Baboo  Taruck  Nath  Dutt  for  Respondent. 

Where  one  of  three  brothers  was  allefred  to  have  sold 
certain  land  and  old  buildin^r  materials  to  defendant,  and 
the  latter  was  only  required  to  prove  in  the  first  Court 
the  genuineness  of  the  deed  of  sale  which  he  produced, 
and  did  so,  hklo  that  it  was  not  open  to  the  other 
brothers,  who  were  co  plaintiffs,  to  raise  any  question 
of  their  brother's  right  to  dispose  of  their  shares  for 
the  first  time  in  special  appeal. 

The  objection  taken  in  this  special  appeal 
is  that,  when  the  three  co-plaintiffs  all  claimed 


a  joint  interest  in  the  property,  the 
proving  that  it  was  the  sole  propenj  of; 
vendor  was  upon  the  defendant,  and  thil 
point  ought  to  have  been  inquired  inta 

The   plaintiff   Ramguttee   at   first  jt 
with  himself  a  younger  brother,  and  aftei 
a  third  brother  came  in,  and,  upon 
was  made  a  party  to  the  suit.     Their  y 
case  was  that  their  house  fell  doxn  in 
cyclone,  and  that  it  remained  in  statu 
for  a  considerable  time,  but  that,  whes 
length  they  went  to  repair  or  rebuild  it, 
were  opposed  by  the  defendant,  and,  tl 
they  brought  this  suit. 

The  defendant  alleged  that  be  bongfat 
land  with  the  old  building- materiab  u[ 
from  the  plaintiff  Ramguttee  in  1279 
and  got  possession  accordingly.     He 
his  kobala,   which   the  Judge  finds  10 
proved. 

Now,  the  plaintiff's  case  was  a  very  si] 
one,  and  the  only  question  raised  in 
pleadings  was  whether  or  no  the  defcni 
had  proved  his  purchase.  The  plaii 
knew  what  the  defence  was,  but,  instead 
making  a  further  allegation  that,  even 
posing  the  kobala  to  be  authentic, 
guttee  could  not  dispose  of  their  shares 
the  ancesiral  property,  they  allowed 
issues  to  be  fixed  without  reference  to 
question  of  joint  ownership,  and  were  conu 
to  rest  their  title  to  recover  possession 
the  failure  of  the  defendant  to  prove 
kobala. 

I  do  not  think  that  it  can  be  fairly  ori 
on  behalf  of  the  two  younger  brothers, 
they   had   no  opportunity  of  showing 
they  also  had  a  share  in  the  premises, 
case  was  one  with  Ramguitee*s,   and 
might,    had    they    chosen,    have    had 
question  of  joint  interest  disposed  of.     Itl 
too  late  now,  as  it  seems  to  me,  to  raise 
objection. 

Whether  the  Judge  is  right  or  not  in 
estimate  of  what  property  becomes  the  | 
interest  of  an  undivided  Hindoo  family,  i 
not  think  it  necessary  to  determine.  It 
enough  to  say  that  the  plea  of  the  you 
brothers  that  they  had  a  share  which 
guttee  could  not  sell  was  never  raised 
any  stage  of  the  case,  although  the  co-plainti| 
might  have  raised  it  had  they  been  so  min 

The  appeal  is  dismissed  with  costs. 
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The  14th  March  1876. 

Present : 
le  Hon'ble  F.  A.  Glover,  Judge, 

Accuracy  of  Ameen's  Maps. 
Case  No.  1483  of  1875. 

\l    Appeal  from  a  decision  patsed  by 
yUd^e   of  Moorshedabad,    dated    the 
April  18 J ^^  reversing  a  decision  of 
Moonsiff   of  Jungipore,    dated    the 
December  18 j  4, 


Miirta  Lall  Chowdhry  (Defendant), 
Appellant, 


versus 


Pershai  Shihi  (Piaintiffj,  Respondent. 
p  Mjhinee  M^htin  Roy  f  jr  AppslUnt. 


\boo  Sreenath  Doss  for  Respondent. 

I  accuracy  of  a  thikbust  A'neen's  map,  which  is 
sd  in  th3Evid2.ice  Act,  msans  accuracy  of  drawingr 

rectnssj  of  measurement,  but  certainly  dje«  not 
the  Uyi?i*  djw.i  of  bouaJiri^s  according  to 
pts  of  parties.     Tj  be  biniin^  on  th^  parties  to 

such  a  map  must  be  supported  by  evidence  that 
jdrawo  in  their  presence  or  in  that  of  their  agents. 

IK  matter  in  dispute  in  this  case  is  the 
Jision  of  a  raingo  tree.  The  plaintiff 
IS  it  as  situif;  in  his  estate  of  Nij  Shere- 

aad  the  defendant  as  belonging  to  his 

of  Kbas  Sberepore. 
lese  two  estates  were  surveyed  within 

mndary,  although  the  plots  in  each  are 
Led  with  different  numbers. 
be  question  which  has  been  raised  in 
jial  appeal  is  that  the  Judge,  in  deciding 
'the  plaintiff  has  proved  that  the  mango 
I  belongs  to  his  estate,  has  given  the  go-by 
1  piece  of  evidence  of  extreme  importance, 
[ely,  the  report  and  map  of  tbe  thak- 


bust  Ameen  which  showed  that  this  mango 
tree  was  situate   within  the  lands  of  Khas 
Sberepore,  and  not  in  Nij  Sherepore.     The 
Judge,  no  doubt,  has  made  no  mention  of  this 
map,  nor  can  I  find  that  any  notice  has  been 
taken  of  it  by  the  Moonsiff.     The  reason,  I 
suppose,  although  the  map  is  undoubtedly 
on  the  record,  is,  that  there  was  no  evidence 
to  show  that  it  was  proved  to  have  been 
properly  drawn  up  and  made  in  the  presence 
of  the  pirties.     It  is  said  that,  under  section 
83  of  the   Evidence   Act,   the   Court   must 
presume  that  this  mip,  which  purports  to  he 
made  by  the  authority  of  Government,  was 
so  made  and  is  accurate.     But  I  think  the 
word  "accurate"  there  means  accuracy  of 
the  drawing  and  correctness  of  the  measure- 
ment.    It  certainly  does  not  refer  to  laying 
down  boundaries  according  to  the  rights  of 
parties.     If  it  were  so,  a  Deputy  Collector 
would   be   usurping  the    functions    of    the 
Civil  Court.     We  may  assume  that  this  map 
was  correctly  drawn  according  to  the  scale 
on  which  it  is  said  to  have  been  prepared, 
but  that  is  all.     Then,  is  there  any  evidence 
on  the  record  that  this  map  was  drawn  up 
with   the  approval  of  both   parties?     If  it 
were  so  drawn,  it  would  ba  evidence  of  the 
fact  that,  at  a  certain  time,  this  land  was 
measured  in  the  presence  of  bpth  landlords, 
and  that  this  tree,  at  that  time,  was  admitted- 
ly within  the  boundary  of  Khas  Sherepore. 
But  no  witnesses   have  been  examined  to 
prove  this  fact ;  and,  although  the  margin  of 
the    map   shows  the   signatures  of  several 
persons  who  are  said  to  be  the  gomashtas 
of  the  parties,  there  is  nothing  to  show  who 
were    the    gomashtas  of  the   plaintiff    and 
who  were  the  gomashtas  of  the  defendant, 
I  cannot,  therefore,  say  that  the  Judge  has 
committed   any  error  in  law  in  not  taking 
this  map  into  consideration.     Besides,  I  do 
not  think  that  it  would  be  evidence  of  any 
weight,  either  one   way  or  the  other.     So 
that  after  all  (if  the  Ameen's  report  be  put 
out  of  the  question,  and  that  report  cannot 
possibly  be  evidence  against  the  plaintiff  in 
this  case)  the  Judge  was  not  wrong  in  saying 
that  thSre   remained   nothing   but  the  oral 
evidence;  and  on  that  evidence  he  has  decided 
the   case   in   favour  of  the  plaintiff.     As  to 
whether  he  has  decided  rightly  or  wrongly 
is  not  a  ground  of  special  appeal.     He  has 
gone  into  the  depositions  of  the  witnesses 
on  both  sides,  and,  after  consideration  of  it, 
he  has  come  to  the  conclusion  that  that  for 
the  plaintiff   is    better    than    that    for    the 
defendant.    This  is  a  finding  of  fact.    This 

appeal  mast  be  dismissed  with  costs. 
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The  14th  March  1876. 

Present : 

The  Hon'ble  F.  A.  Glover,  ^udge. 

Diapossesatoii^Cauae  of  Action. 

Case  No.  1448  of  1875. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Additional  Judge  of 
Jessore,  dated  the  2gth  March  sSy^, 
affirming  a  decision  of  the  Officiating 
Moonsiff  of  Nurail,  dated  the  30th 
September  sSj^, 

Seetul  Chunder  BhutUcharjee  (Plaiotiff), 

Appellant^ 

versus 

Judoonath  Rose  and  others  (Defendants), 

Respondents. 

Baboo  Bungshee  Dhur  Sen  for  Appellant. 

Baboo  Mutty  Lall  Mookerjee  for 
Respondents. 

Where  plaintiff  contended  that  defendant  had  come 
in  between  him  and  his  tenant  and  dispossessed  him 
by  carrying  off  the  produce  of  the  land^  hbld  that,  as 
the  kubooleut,  if  genuine,  was  for  the  payment  of  rent, 
00  dispossession  could  take  place  in  the  carryinjjf-off 
of  the  crop,  and  that  there  was  consequently  no  cause 
of  action. 


I  THINK  that  this  suit  ouf  ht  to  have  been 
dismissed  at  once.  The  plaintiff  claimed  to 
have  it  declared  that  defendant  No.  3  is  his 
ryot,  on  the  ground  that,  by  some  collusion 
between  her  and  the  defendant  No.  i,  the 
latter  was  set  up  as  a  middleman,  and  so 
prevented  him  (plaintiff)  from  getting  rent 
direct.  The  act  of  dispossession,  it  is  said, 
was  the  forcible  carrying-off  of  the  crops  by 
defendant  No.  i.  But  this  would  give  no 
cause  of  action,  for  the  plaintiff  had  no  right 
to  the  crops,  but  only  to  the  rent  of  the 
land  ;  so  that  the  dispossession  complained  of 
by  the  plaintiff  was  no  dispossession  at  all, 
and  he  had  no  cause  of  action. 

But  to  go  into  the  case  as  it  has  been 
gone  into  by  the  Courts  below.  The 
plaintiff  alleged  that  defendant  No.*  3  was 
his  ryot,  and,  in  order  to  prove  that,  he  pro- 
duced a  kubooleut  said  to  have  been  given 
by  her  (the  defendant  No.  3's)  husband. 
The  first  Court  found  the  kubooleut  not 
proved.  The  Judge  does  not  say  distinctly 
whether  it  was  proved  or  not,  but  he  says 
'^  there  is  a  lamentable  deficiency  of  evidence 
''  that  it  was  ever  acted  on,  or  that  the  rent  has, 
''  during  the  past  ten  years,  been  paid  to  the 
"  plaintiff.    I  think  the  pjaintiff  has  failed  to 


"  make  oat  any  suffident  case  fof 
"  in  the  face  of  defendant  No.  3  « 
"  direct  tenancy  under  the  plaintiffj 
this  in  conjunction  with  the  finding 
by  the  Moonsiff,  it  most,  I  think,  be 
stood  as  a  finding  on  the  part  of  the 
in  concurrence  with  the  first  Court 
kubooleut  had  not  been  proved,  and 
plaintiff  had  failed  to  prove  the  rel 
of  landlord  and  tenant  between  him 
defendant  No.  3. 

Then  it  is  said  that  the  oaos  was 
defendant  to  show  that  he  had  a  midd 
tenure.  As  the  plaintiff  brought  his 
I  doubt  very  much  whether  the 
on  the  defendant.  But,  supposing  it 
is  quite  clear  that  the  first  Court's 
in  favour  of  the  defendant  was  come 
the  evidence  adduced  by  him.  And, 
Judge  has  upheld  the  decision  of  t 
Court,  I  suppose  he  must  be  taken  as 
upheld  this  finding  also. 

Under   any   circumstances    there 
ground  of  special  appeal  in  this  case. 
appeal  is  dismissed  with  costs. 


The  15th  March  1876. 
Present : 

The  Hon'ble  F.  A.  Glover,  Judge. 
Former  Decision— Evidence. 

Case  No.  1608  of  1875. 

Special  Appeal  from  a  decision  passei 
the  Officiating   Additional  Judge  of 
2^- Pergunnahs,    dated    the    jyth   / 
^<^75.  ^ffirmimsr  a  decision  of  the  Mi 
of  Satkhira,  dated  the  rjth  August  ii 

Anund  Chunder  Chund  (Plaintiff)^ 
Appellant, 

versus 

Gunee  Gazee  and  others  (Defendantt)^ 
Respondents, 

Baboo  Nil  Madhuh  Bose  for  Appellant. 
Baboo  Oopal  Lall  Milter  iot  Respondente. 


Where  the  boundaries  of  a  piece  of  land,  as  givct 
respectively  in. a  a^ke*oerftificato  anil  ia  a  plaiot^ serflr 
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the  land  in  respect  o(  which  a  former 
SB  passed,  thea,  althou^  the  present 
the  faad  any  not  be  the  legal  representatives 
;s  wlio  were  boand  by  the  former  decision, 
IS  entitled  to  consideration  as  evideace 
of  tlie  plaint. 


AM  afraid  this  case  must  be  remanded. 
Ake  the  order  with  very  great  unwilUng- 
U  because.  In  the  first  place,  the  amount 
lispute  Is  very  trifling ;  and,  secondly,  I 
Ibt  very  much  whether  the  special  appel- 
l^ll  be  benefited  by  it. 

I  IS  dear  from  the  Judge's  decision  that 
Ins  not  considered  the  decision  of  the 
M.  April  1867.  He  seems  to  think  that 
pt^andaries  in  the  sale-certificate  may  be 
;al  with  those  claimed  in  the  plaint, 
gels  over  this  by  saying  that  that 
IS  not  binding  on  the  present  defend- 
in,  as  they  are  not  the  representatives  of 
|rt»ooddeen  Gazee  against  whom  the  deci- 
b  was  passed.  Now,  although  the  present 
Wadants  may  not  be  the  legal  representa- 
es  of  Jirobooddcen,  still,  under  section 
of  the  Evidence  Act,  the  decision  passed 
tliis  case  would  be  evidence  of  some  sort 
favour  of  the  plaintiff  in  the  present  case ; 
A  if,  as  the  Judge  seems  to  suppose, 
e  boundaries  in  the  sale-certificate 
^  idetttical  with  those  in  the  plaint,  it 
ay  be  very  strong  evidence.  It  is  not 
pt  the  Judge  has  pronounced  a  very  strong 
^mion  against  the  oral  and  other  evidence 
Idoced  by  th^  plaintiff.  Had  he  done  so, 
)e  case  probably  would  not  have  been 
joianded  for  consideration  of  that  decision. 
tbe  Judge's  opinion  on  the  plaintiff's 

ience  does  not  seem  to  be  very  decided. 

speaking  of   it  he  usas  the   words  *'  it 
not  go  far  enough, "  and  other  expres- 

of  tbat  sort.     It  is  not  impossible  that, 

the  decision  of  1867  had  been  considered 
llth  the  oral  and  other  evidsnce  of  the 
l^inliff,  it  might  have  proved  his  case.     At 

t  events  tbe  plaintiff  has  a  right  to  have 
t  decision  considered. 

Tbe  case  is  remanded  to  the  Judge  for  a 
kedi  decision  with  reference  to  the  above 
fmdatks. 

Costa  will  follow  the  result. 


The  15th  March  1876. 
Present : 

The  Hon'ble  F.  A.  Glover.  Judge. 

Khamar  Land— Right  of  Occupancy- 
Limitation » 

Case  No.  1660  of  1875. 

Special  Appeal  from  a  decision  passed  hy 
the  Judge  of  Jessore,  dated  the  yth  May 
i8ySs  affirming  a  decision  of  the  Moonsiff 
of  Khoolneah,  dated  the  26th  November 
1874, 

Hurish  Chunder  Dam  (Plaintiff),  Appellant, 

versus 

Gunga  Dhur  Bhuddro  and  others 
(Defendants),  Respondents. 

Baboo  Bungshee  Dhur  Sen  for  Appellant. 

Moonshee  Serajul  Islam  for  Respondents. 

Land  in  the  possession  oF  the  zemindar,  whether 
cultivated  or  uncultivated,  is  khamar  land ;  and  a  rit^ht 
of  occupancy  cannot  be  acquired  upon  it  by  a  ryot, 
except  under  some  special  arrangfement. 

This  appeal  must  be  dismissed  with  costs. 

I  should  doubt  whether  the  Judge  was 
right  in  applying  the  one  year's  law  of 
limitation,  inasmuch  as  the  party  against 
whom  the  suit  is  brought  is  not  one  who  is 
entitled  to  receive  rent  of  the  land.  How- 
ever this  may  be,  it  appears  to  me  that  the 
finding  of  the  Court  below  on  the  question 
of  ihe  right  of  possession  is  sufficient  to 
dispose  of  the  case. 

It  is  contended  that  the  word  **  khamar," 
in  section  6  of  the  rent-law,  refers  to  land 
in  the  actual  possession  of  the  zemindar,  and 
not  to  every  piece  of  jungle  or  waste  land 
included  in  his  zemlndaree.  But  it  seems  to 
me  that  the  word  "  khamar  *'  refers  to  any 
parcel  of  land,  whether  cultivated  or  uncul- 
tivated, belonging  to  the  zemindar,  and  which 
the  zemindar  chooses  to  keep  in  his  own 
possession.  Every  piece  of  land  which  the 
zemindar  keeps  under  his  own  special  control 
would  be  khamar  land  within  the  meaning 
of  the  section. 

Then  "supposing  this  land  to  be  khamar 
land,  as  the  possession  of  the  plaintiff  is  said 
to  extend  some  years  beyond  the  period  con- 
ferring a  right  of  occupancy,  would  that  be 
sufficient  to  give  him  a  right  to  recover 
possession  of  the  land?  Long  possession 
in  respect  of  khamar  lands  does  not,  as  dis- 
tinctly laid  down  by  the  section,  give  a 
right  of  occupancy.  There  is  no  presump- 
tion, therefore,  in  favour  of  the  ryot  from  the 
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fact  of  his  having^  been  more  than  twelve 
years  in  possession  of  the  land.  On  the 
contrary,  the  presumption  would  be  that  he 
was  in  possession  for  a  term  or  year  by  year 
as  a  tenant.  If  he  wishes  to  get  rid  of  the 
limitation,  it  will  be  for  him  to  show  that  he 
had  made  some  arrangements  with  the 
zemindar,  which  brought  him  within  the 
category  of  ordinary  ryots,  and  gave  him  a 
right  of  occupancy.  The  plaintiff  in  this 
case  has  endeavoured  to  establish  this  posi- 
tion by  claiming  the  land  as  his  jumai. 
Both  the  lower  Courts,  however,  have  found 
that  he  has  failed  to  prove  this  tenure.  He 
falls,  therefore,  into  the  position  of  a  ryot  in 
possession  of  khamar  lands  belonginsr  to 
the  zemindar.  And  it  matters  very  litile 
whether  he  has  been  in  possession  of  them 
for  one  or  for  twenty  years,  unless  he  can 
show  some  arrangement  between  himself  and 
the  zemindar  in  respect  of  them,  enabling 
him  to  get  a  right  of  occupancy. 

I  think  that  the  decision  of  the  Lower 
Appellate  Court  is  right,  and  the  special 
appeal  must  be  dismissed  with  costs. 


The  1 6th  March  1876. 
Prtseni : 

The  Hon'ble  F.  A.  Glover  and  Romesh 
Chunder  Milter,  Judges. 

Judgement-debtor — Release  from  Jail. 
Case  No.  15  of  1876. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Bhaugtilporey  dated  the 
21st  December  i8y6. 

Syud  Abdool  Settar  (one  of  the 
Judgment-debtors),  Appellant, 


versus 

Mussamut  Mahkum  Kooer  (Decree- holder), 

Respondent, 

Moonshee  Mahomed   Yusuf  for   Appellant. 
Baboo  Taruck  Nath  Sen  for  Respondent. 


Where  a  judgment-debtor  applle<l  fros  l*^.| 
own  release,  putting  in  an  affidavit,  Jtod 
deposition  on  oath  to  the  effect  that  be  Ixad 
whatever  to  satisfy  the  decree  agfalnst  hiai« 
was  incumbent  on  the  decree-hiMder  to  prt>ve 
statements  were  false,  and  that,  in  tbe  : 
evidence,  the  judgment-debtw  was  entitled  to! 
charge. 

Glover,  7.— \Vk   think  that    this 
must  be  allowed,  and  the  Jud^^e's 
aside. 


The  application   with  which 
cerned    now  was   made  by    the    ja^( 
liebtor  from  jail,  under  section    280 
Civil    Procedure    Code.     It  was    sup] 
first,  by  an  affidavit,  and,  afterwards, 
deposition  on  oath  to  the  effect  that 
judgment-debtor,  had  no  property  w 
to  satisfy  this  decree  for  costs.      Si 
application  being  made  and  supported 
affidavit  and  deposition  on  oath,  it  was 
hent  upon  the  decree-holder,  under 
281,  to  show  that  the  judgment-debriK'' 
making  a  false  statement  as  to  his  meaw 
as  to   his   not  being  able  to  pay  the. 
under  this  decree.     But  the  decree- 
has  done  nothing  of  the  sort.     On 
side,  therefore,  we  have  the  sworn  su 
of  the  judgment-debtor    that    he    haii^ 
means,  and  on  the  other,  as  far  as  we 
see  from  the  record,  absolutely  noihiog* 

The  Judge  says  that,  in  his  oplnioOtJ 
judgment-debtor  appeared    to  have 
enough,  because,  when  the  case  was 
he  and  his  father  were  able  to  meet 
contingency.     But  it  is  not  denied 
appellant's  father  is  a  man  of  means; 
the  fact  of  his  being  paymaster  in  this 
is  not  sufficient  to  prove  that  the  son  wi 
a  position  to  satisfy  this  decree. 

With  regard  to  the  bond,  the  Judge 
self  goes  so  far  in  the  applicant's  favour 
admit  that  the  omission  in  the  schedule 
not  fraudulently  made.  Then  there 
sworn  testimony  of  the  judgment-debtor 
although  his  name  is  in  the  bond,  he 
merely  benamee  for  his  father.  There 
therefore,  on  the  one  side,  the  testimony 
oath  of  the  judgment-debtor,  and  on 
other  nothing  but  the  Judge's  idea  of 
honesty. 

The  decision  of  the  Judge  must  be 
versed  with  costs,  and  the  judgmem>d4 
be  released  from  jail. 
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The  i6th  March   1876. 

Present : 

le  Hoa'ble  F.  A.  Glover  and  Romesh 
Chunder  Mitier,  Judges, 

I  Exccation-salc— Irre3:ularity. 

Case  No.  362  of  1875. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Midnapore,  dated  the 
ijih  September  iSy^. 

Joynaraln  Giri  (Judgment-debtor), 
Appellant  f 

versus 

poiock  Chander  Mytee,  father  and  guardian 
of  Grish  Chunder  Myiee,  minor  (Decree- 
bolder),  Respondent, 

Baboo  Hem  Chunder  Banerjee  for 
Appellant. 

L      Bahoo  Bhowanee  Churn  Dutt  for 
[  Respondent. 

Where,  tn  an  execution-sale,  there  had  been  some 
irepHUrity  which  lefc  it  d>ubiful  whether  the  jud:^- 
|at-<iebtor  had  been  duly  apprised  of  the  sale  of  his 
Iwellinj^'house,  HBLD  that  the  irrei^ulinty  had  caused 
sateriat  injury  to  the  judgment-debtor,  and  that  the 
■k  must  be  set  aside. 

Milter,  J, — As  regards  the  house  at  Kish- 
IDOQggur,  the  District  Judge  has  found  that 

:ie  was  material  irregularity  in  the  sale, 
he  is  of  opinion  that,  in  consequence  of 

tt  irregularity,  the  debtor  has  not  sustained 
liay  injury.  The  reason  hea<Jsigns  for  coming 
|9  this  conclusion  is  that,  by  the  defect  in 
pushing  the  sale-notificaiion  in  the  Mjfus- 
iil  only,  intending  purchasers  about  ihcj 
locality  were  not  informed  of  the  sale.  The 
District  Judge  also  thinks  that  this  being  a 
ihare  of  the  dweiling-house  of  the  debtor, 
If  the  debtor  was  aware  of  the  impending 
lale,  be  would  have  himself  attempted,  or 
bdaced  some  friends,  to  purchase  it  for  him. 
has  also  come  to  the  conclusion  that  the 
lebtor  was  informed  of  the  sale,   noiwiih- 

tanding  the  irregularities  in  publishing  the 

le-proclamation. 
I  Assuming  for  the  sake  of  argument  that 
Wte  District  Judge  was  right  in  thinking  that 
'^re  were  no  available  purchasers  in  the 
neighbourhood  who  would  have  purchased 
Ais  property,  still  we  are  not  satisfied  that 
there  is  sufficient  evidence  on  the  record  to 
show  that  the  debtor  was  aware  of  the  im- 
peadiog  sale.  The  only  evidence  that  has 
teen  relied  on  is  a  receipt  which  was  given 


by  an  employ^  of  the  debtor  of  the  actual 
e.Kecuiion  of  the  aitAchment  process.  This 
It  seems  to  us  is  not  suHfijienc  evidence  upon 
which  he  can  come  to  the  conclusion  that  the 
debtor  was  aware  of  his  family  dwelling- 
tiouse  having  been  attached  and  advertized 
tor  sale.  Stronger  evidence  is  necessary  to 
induce  us  to  believe  that  he  would  allow  his 
dwelling-house,  which,  from  the  evidence  on 
the  record,  appears  to  have  cost  at  least  37  or 
38  thousand  rupees  for  construction,  to  be 
sold  for  the  trilling  sum  of  1,325  rupees. 
We  are  of  opinion  that  it  has  not  been  shown 
in  this  case  that  the  juigment-debtor  was 
really  aware  of  his  dwelling-house  having 
been  advertized  for  sale.  Therefore,  from 
the  Judge's  own  finding,  it  is  clear  that  the 
irregularity  in  conducting  the  sale  has  caused 
material  injury  to  the  debtor.  We,  there- 
fore, reverse  the  sale  of  the  debtor's  house 
at  Kishtonuggur,  and  direct  the  purchase- 
money,  if  any  has  been  paid  by  the  pur- 
chaser, to  be  refufided  to  him  under  the 
pro/isions  of  section  258,  with  interest  at 
si.K  per  cent,  per  annum  from  the  date  of 
payment  to  the  date  of  refund. 

Tne  sale  of  the   oiher   property  is   con- 
firmed. 

Eich  party  will  bear  his  own  costs. 


The  17th  March  1876. 

Present  : 

The  Hoa'ble  F.  A.  Glover  and  Romesh 
Chunder  Mitter,  Judges, 

Demarcatioa  of  Land— Indirect  Notice, 

Case  No.  245  of  1875. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Bhaugulpore,  dated  the 
26th  May  iS-js,  aiming  an  order  of 
the  Subordinate  Judge  of  that  District, 
dated  the  i8th  July  18^4, 

The  Collector  of  Monghyr  (Judgment-debtor), 

Appellant, 

versus 

Bhobany  Pershad  (Decree-holder), 
Respondent. 

Baboo  Unnoia  Pershad  Banerjee  for 
Appellant. 

Baboo  Mohesh  Chunder  Choivdhry 
for  Respondent. 

In  execution  of  a  decree  for  possession  of  land,  an 
Ameen  having  been  deputed  to  demarcate  the  land,  the 
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defendant  pleaded,  nearly  a  year  after  the  demarcation, 
that  he  had  been  entirely  i(;^norant  of  the  Araeen's 
'  proceeding's  :  Hkld  that  an  opportunity  should  be  f^iven 
to  the  defendant  of  bubstantiatinjr  his  plea  ;  but  that,  if 
plaintiff  could  prove  that  defendant  had  even  indirect 
notice  of  what  was  transpirtn$r,  the  lower  Court 
should  refuse  to  go  into  the  que&tiun  after  so  long^  a 
delay. 

Mi//er,  J, — Thk  question  raised  in  this 
case  by  the  appellant,  who  is  the  defendant 
against  whom  a  decree  for  possession  of 
land  has  been  passed,  is  that  in  execution  of 
that  decree  lands  in  excess  of  the  quantity 
actually  decreed  have  been  made  over  to  the 
plaintiff,  decree-holder. 

It  appears  that,  on  the  13th  of  May  1872, 
an  order  was  passed  by  the  Court  executing 
the  decree  for  deputing  an  Amcen  to  demar- 
cate the  lands  decreed  in  favour  of  the 
plaintiff,  and  making  over  possession  of  the 
same  to  him.  The  Ameen  went  to  the 
locality  in  June  1872,  and  in  fuly  of  that 
year  carried  out  that  order.  Nearly  a  year 
after  this,  that  is,  in  May  1S73,  the  defend- 
ant made  an  application  raising  the  present 
objection,  and  alleging  that  he  had  no  notice 
of  the  Ameen  having  been  deputed  to 
demarcate  the  lands  decreed. 

Both  the  lower  Courts  have  declined  to 
enter  into  this  objection,  and  have  held  that 
the  defendant  was  not  concluded  by  this 
proceeding,  and  that  it  is  still  open  to  him  to 
have  this  matter  settled  in  a  regular  suit. 

It  is  doubtful  whether,  under  the  circum- 
stances mentioned  above,  the  defendant  can 
maintain  a  suit  for  the  rectification  of  an 
error  which  has  been  caused  by  the  execut- 
ing Court  in  delivering  over  possession  of 
the  lands  decreed.  Be  that  as  it  may,  it 
seems  to  us  clear  that  the  question  raised  by 
the  defendant  clearly  comes  within  the 
purview  of  section  11  of  Act  XXIII.  of 
1861 ;  and  therefore,  if  the  defendant  can 
substantiate  his  objection,  and  if  he  can  show 
that  the  proceedings  of  the  Ameen  were 
held  in  his  absence  and  without  any  notice 
on  him,  we  think  that  he  is  entitled  to  have 
•this  matter  inquired  into  by  the  executing 
Court  in  this  proceeding.  It  will  also  be 
open  to  the  plaintiff,  decree<holdcr,  to  show 
that,  notwithstanding  there  was  no  formal 
notice  given  to  the  defendant,  still  the  latter 
had  knowledge  through  any  other  source  of 
the  fact  that  an  Ameen  was  holding  proceed- 
ings in  the  mofussil  with  a  view  to  demar- 
cate the  lands  decreed,  and  to  make  over 
possession  of  the  same  to  the  decree-holder. 
If  it  be  established  that  the  defendant  had 
directly  or  indirectly  notice  of  the  Ameen's 
proceedings,  the  lower  Courts,  we  think,  in 


that  case  would  be  justified  in  rolmii 
into  this  question  after  the  delay  of 
from  the  date  in  which  the  proceedii 
closed  by  the  Ameen  in  the 
if,  on  the  other  hind»  it  be  estabi 
the  defendant  had  no  notice  and 
nothing  of  the  proeeedtags  of  tbe 
we  think  that,  for  the  interests  of  \\ 
objection  made  by  him  should  be  ii 
into  by  the  executing  Coiut. 

With  these  directions,  we  nsimad 
to  the  Court  of  first  instanee. 

Costs  will  abide  the  resuic« 


The  20th  Mareh  1876. 

The  Hon'ble  F.  B.  Kemp  and  E.  G, 

Judges. 

Minor  Plaintiff— Appotntment  of 

Case  No.  33  of  1875, 

Regular  Appeal  from  a  dtcisiom 
the  Second  Subordutait  JudgM  0/ 
dated  tht  2tst  Dscemher  tSj^ 

MoDrlee  Dhur  (Plaintiff^,  Appellant^ 

versus 

Nathonee  Mahtoon  and  others  (DefeQ< 

Respondents. 

Messrs.  C.  Gregory  and  If.  Z.  StfrnddJ] 
Baboo     Chunder     Madhub      GJkne 
Appellant. 

Baboo  Mohesh  Chunder  Chowdhry 
Respondents. 

Where  a  defendant  contended  that  a  suit 
could  not  be  carried  on  without  a  ^%r<iian. 
the  plaintiff  was  a  minor,  and  the  Subordinate 
held  that  the  onus  of  proof  of  his  ma^oritjF 
plaintiff  who  had  failed  to  sustain  it*  «nd  dc 
the  suit,  the  Hi^h  Court  remanded  the  suit  to  tbel 
dinate  J  udge  for  the  appointment  of  a  gtiardiaa  adi 
to  carry  on  the  suit. 

Kemp, '  y, — The  plaintiff,  who  is 
appellant,  brought  the  suit  in  the  C< 
the  Subordinate  Judge  of  Patna.  The 
KJpund  taken  in  the  written  statemei 
tie  defendants  was,  that  the  plaintiff 
this  day  a  minor,  and  the  suit  cannot  tl 
fore  be  carried  on  without  a  gaardian. 
issue  was  framed  :  "  Whether  the  piaii 
minor  or  major  ? "  The  Subordinate  ]\ 
held  that  the  suit  could  not  be  pro< 
with,  because  the  defendants^  had  rais< 
objection  that  the  plaintiff  was  yet  a 
and  the  plaintiff  was  bound  to  provej 
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ijority  by  filing  his  horoscope  and  citing 

tires  as  witnesses,  bat  that  he  entirely 

rd  to  do  so.     The   Subordinate  Judge 

^rves'  that  the  plaintiff  examined   only 

witnesses,  neither  of  whom  are  relatives 

the  plaintiff,  and  that  their  evidence   is 

itradictory  of  each  other,  as  one  of  them, 

^t  Narain,    says  that  the  plaintiff  is  21 

of  age,  whereas  the  other,  Kunhya  Lai, 

he  is  only  12  years  old.     The  Subor- 

late  Judge  then  says  that  *'  judging  from 

^imiff*s  features  as  he  now  stands  before 

^  there  is  no  doubt  as  to  his  minority,"  and 

dismissed  the  suit  with  costs. 

^e  think  that  the  suit  ought  to   be  re- 

^nded.    The     Subordinate    Judge    must 

Hnt  a  guardian  ad  litem  to  carry  on  the 

for  the  plaintiff. 

Lch  party  to  pay  their  own  costs  in  both 
rrts. 


The  20th  March  1876. 

Present : 

The  Hon'ble  W.  Markby  and  Romesh 
Ch under  Mitler,  Judges, 

Uof^g^ge— Execution-sale— Redemption  of 
Lien— Liability  of  Ancestral  Property. 

I      Cases  Nos.  1236  and  1237  of  1874. 

mpecial  Appeals  from  a  decision  passed  by 

I   ifu   Judge    of  Bhaugulpore,    dated    the 

jyth    March   1874,   modifying  a  decision 

of  the  First  Subordinate  Jud^e   of  that 

District^  dated  the  14th  July  iSyj, 

lUtn  Sahoy  Singh  (one  of  the  Defendants), 

'  Appellant, 

i 

j  versus 

llohibeer  Pershad  and  another  (Plaintiffs), 


1- 


Respondents, 


b^j  Kalee  Mohun  Doss  and  Nil  Madhub 
Sen  for  Appellant. 

\  Mr.  M.  Z.  Sandel  and  Baboo  C h under  \ 
Madhub  Ghose  for  Respondents. 

Cases  Nos.  1446  and  1447  of  1874. 

^  Jhoomuk  Singh  and  another  (Plaintiffs), 

Appellants, 

versus 

Kesho  Lall  and  others  (Defendants), 
Respondents, 

Vol  XXV. 


Mr.  M.  Z.  Sandel  for  Appellants. 

Mr,  R,  E,  Twidale  for  Respondents. 

Case  No.  1470  of  1874. 

MussamutPhool  Kooery,  mother  and  guardian 
of  Jung  Bahadoor  Singh,  piioor  (Plaintiff), 
Appellant, 

versus 

Gopee  Singh  and  another  (two  of  the 
Defendants),  Respondents, 

Mr,  M,  L,  Sandel  for  Appellant. 

No  one  for  Respondents. 

Cases  Nos.  1631  and  1632  of  1874. 

Kesho  Lall  and  another  (two  of  the 
Defendants),  Appellants, 

versus 

Mohabeer  Pershad  and  another  (Plaintiffs), 

Respondents, 

Mr,  R,  E,  Twidale  and  Baboo  Boodh  Sen 
Singh  for  Appellants. 

Baboo  Chunder  Madhub  Ghose  for 
Respondents. 

In  a  series  of  suits  for  partition  of  twelve  diflFcrent 
properties  alle{;;ed  to  constitute  a  joint  family  property 
and  fur  a  declaration  that  the  shares  to  he  assigned 
to  the  plaintiffs  should  be  free  from  the  bond-debts 
contracted  by  their  father — some  of  the  said  properties 
having  been  sold  in  execution  of  decrees  obtained  by 
mortjjapees  ag^ainst  the  father  :  held  that  the  proper- 
ties should  not  have  been  allowed  to  be  sold  after  these 
suits  were  instituted,  but  that  the  debts  not  having  been 
contracted  for  immoral  purposes,  the  ancestral  pro- 
perty was  liable  for  them,  and  that  the  plaintiffs  could 
not  in  this  special  appeal  claim  to  be  allowed  to  redeem 
the  different  liens  originally  created  onthe  family- 
property. 

Markby,  J. — These  seven  special  appeals 
arise  out  of  three  suits  instituted  by  three 
sons  of  one  Chowa  Singh.  These  suits  were 
instituted  against  the  father  Chowa  Singh 
and  four  other  persons  who  held  five  bonds 
executed  by  the  father,  in  which  various 
properties  were  hypothecated  as  collateral 
security.  The  suits  were  brought  under  the 
Mitakshara  law  for  partition  of  twelve  different 
properties  which  were  alleged  to  constitute 
the  joint  property  of  the  family,  and  for  a 
declaration  that  the  shares  to  be  assigned  to 
the  plaintiffs  would  be  free  from  the  burden 
of  these  bond-debts.  Before  the  institution 
of  these  suits,  decrees  had  been  obtained 
against  the  father  Chowa  Singh  upon  three  of 
these  bonds,  and  in  execution  of  these  decrees 
seven  out  of  the  twelve  properties  in  suit 
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have  been  sold  while  these  suits  were  pend- 
ing decision  in  the  Court  of  first  instance,  and 
purchased  by  the  decree-holders  themselves. 
So  far  as  the  suits  against  the  father  were  con- 
cerned, they  were  virtually  undefended.  The 
Court  of  first  instance  considered  all  these 
bond-debts  binding  upon  the  sons,  and  accord- 
ingly decreed  partition  of  the  five  properties 
which  had  been  left  unsold,  dismissing  the 
suits  wholly  against  all  the  defendants  other 
than  the  father.  On  appeal  the  District  Judge, 
with  the  exception  of  the  bond  in  favour  of 
the  defendant  Gopee  Singh,  held  that  the 
four  other  bond-debts  were  not  contracted 
for  the  benefit  of  the  joint  family.  But  as 
regards  Jhoomuk  Sin«[h,  the  eldest  son,  he 
found  upon  the  evidence  that  he  was  a  con- 
senting parly  to  all  of  them.  He  was  there- 
fore of  opinion  that  all  of  them  were  binding 
upon  Jhoomuk  Singh,  plaintiff,  but  the  other 
two  plaintiffs,  with  the  exception  of  the  bond 
and  decree  in  favour  of  the  defend  int  G^pee 
Singh,  were  not  to  be  affected  r>y  them. 

In  special  appeals  Nos.  1236  and  1237,  the 
defendant  Ram  Sahoy,  and  in  special  appeals 
Nos.  1631  and  1632,  the  defendants  Kesho 
Lall  and  Chundee  Pershad,  have  appealed 
against  the  two  successful  plaintiffs  respec- 
tively. In  Nos.  1447  and  1470,  these  two 
plaintiffs  have  appeiled  against  Gopee  Singh, 
and  No.  1446  is  Jhoomuk's  appeal  against 
all  these  defendants. 

As  regards  Jhoomuk's  apoeal  No.  1440. 
the  Lower  Appellate  C  urt  found  that  he  was 
a  consenting  party  to  all  these  bond  transac- 
tions. This  is  a  finding  of  fact  with  which 
we  cannot  interfere  in  special  appeal.  This 
special  appeal  must  therefore  fail.  We 
accordingly  dismiss  it  with  costs. 

The  District  Judge  finds  that  the  loan 
upon  the  boitd  executed  in  favour  of  Ram 
Sahoy  was  raised  for  the  purpose  of  paying 
the  zur-i-peshgee  of  a  farming  lease  which 
was  taken  by  Chowa  Singh,  but  this  lease 
transaction  ultimately  resulted  in  a  loss. 
The  Judge  was,  therefore,  of  opinion  that  it 
could  not  be  considered  as  a  joint-family 
debt,  having  been  contracted  for  the  purpose 
of  a  mere  speculation  by  the  father. 

It  has  been  urged  in  special  appeal,  on 
behalf  of  Ram  Sahcy,  that  this  decision  is 
erroneous  in  law.  According  to  Mirakshara 
law,  it  is  contended  the  son  is  not  entitled 
to  plead  exemption  from  the  liability  of  the 
father's  debts  unless  they  have  been  con- 
tracted for  immoral  purposes.  In  support 
of  this  contention,  a  decision  of  the  Judicial 
Committee  of  the  Privy  Council,  reported  in 
page  187  of  the  14th  Volume  of  the  Bengal 


Law  Reporter,*  has  been  quoted.    Tbc^ 
riiy  quoted  fully  supports    ibis    cox 
unless  it  can  be  distinguished  from  tiuvj 
in  the  wav  in  which  it  has  been  atl 
to  be  distinguished   in    the    coarse   of' 
argument  of  these  special  appeals, 
been  said  that  the  decision  in  questioa 
not  lay  down  any  general  proposition  of  j 
apolicable  to  all  sorts  of  debts,  but 
holds  that  a  son  is  bound  to  pay  debts 
tracted  by  the  father  before  his  birth, 
have  referred  to  the  record  of  that 
ascertain  whether  the  debt  referred  tot] 
was  of  this  nature.     The  result  of  oar 
ence  has  been  that  we  are  fully  satisfied 
the  decision  of  the  Privy  Coaocil  cani 
distinguished  from  this  case  upon  the  gi 
mentioned  above.     There  also  the  loan 
by  the  father,  and  which  was  beld  bii 
upon  the  son,  was  contracted  several 
after  the  birth  of  the  latter.     Therefore, 
thQ  finding  of  the  Lower    Appellate 
as  we  cannot  say  that  the  loan  from 
Sanoy  was  raised  for  any  immoral  pui 
the  contention  on  behalf  of  the  special 
lant*  must  prevail,  and  the  special  api 
Nos.  1236  and  1237,  must  be  decreed 
costs. 

The  loan  from  the  defendant  Gopee 
was  taken,  as  has  been  found  by  the 
.\ppellate  Court,  to  pay  the  amount  of  a  d< 
against   the    father    in    execution   of 
family-property   was   advertised  to  be 
Upon  the  authority  of  the  case  quoted 
u<,  we  must  hold,  concurring  with  the  Di 
Judge,  that  the  ancestral  property  is 
for  this  debt  also.     The  special  appei 
behalf  of  the  sons,  viz.,  Nos.  1447  and  n 
against  Gopee  Singh,  must  therefore  be 
missed  with  costs. 

Kesho  Lall  and  Chundee  Pershad,  5[ 
appellants.in  Nos.  1631  and  1632,  are  hi 
of  the  three  remaining  bonds.     As  n 
one  of  them,  the  finding  of  the  Judge 
precisely    similar   to   that   respecting 
Sahoy's  bond,  the  plaintiffs  must    be 
bound    to    discharo:e   that   debt.     With 
exception    of   a   trifling  amount,  it  has 
been  shown  for  what  purpose  the  loans  a] 
itfe  other  two  bonds  were  raised.     But 
beins:  debts  contracted  by  the  father.  acc( 
ing  to  the  principle  laid  down  in  the  Pi 
Council    case    quoted    above,  the  an< 
property    of   the    family    in    the    hands 
the  sons  would  not  be   exempt  from  tl 
liability  unless  they  be  established  to  h 
been  made  for  immoral  purposes.  Tbeleamd 
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er  who  argued  these  special   appeals 
behalf  of  the  plaintiffs  asked  us  to  remand 
special  appeals  for  the  Jud.i<e  to  come 
a  finding  upon  this  po'nt.     But  we  do 
think    that   we  would   be  justified   in 
ting  that  course.     It  is  for  the  sons  to 
ablish  their  exemption  from  the  liability 
these  loans  ;  and  ihev  have  examined 
eral  witnesses  who  have  given  more  or 
vague  evidence  as  to  the  general  pro- 
acy  of  the  character  of  their  faiher.     The 
ort'  of  first  instance  expressly  held   that 
s  evidence  was  not  credible.     The  District 
dge  impliedly  endorsed  that  opinion  in 
pect  of  some  of  these  bonds.     Althou.i^h 
has  given  no  opinion  upon  this  point  with 
erence  to  these  two  loans,  yet  we  do  not 
nk  that  the  plaintiffs  will  gain  anything 
we  remand  these  special  appeals  to  him. 
evidence  referred  to  does  not  touch  any 
of  these  transactions  directly,  and  it  is 
vague  that  it  is  not  possible  that  it  would 
to  the  conclusion  that  these  debts  were 
tracted  for  immoral  purposes.     We  must 
Irefore  uphold  all  these  transactions  also, 
hold   that   the  family-property   is  "not 
mpt  from  their  liability.     We  accordingly 
ree  these  two  special  appeals  with  costs. 
t  remains  now  to  noiice  the  prayer  of 
plaintiffs,  which  was  made  orally  to  us 
e  conclusion  of  the  argument  in  these 
».     It  is  that  as  the  joint  family-estate 
been  now  declared  liable  for  all  these 
Its  which  were  secured  by  hypothecation 
keveral  properties,  they  should  be  allowed 
jtbese   suits   to    redeem    them    upon   an 
»unt  being   taken,   although    they    have 
|n  sold    while  these  suits  were   pending 
execution  of  decrees  and  purchased  by 
frtgagors,  decree-holders,  themselves*.    We 
strongly  of  opinion  that  those  properties, 
!r  the  suits  were  instituted,  ought  never 
lave  been  allowed  to  be  sold.     But  thev 
been  sold  apparently  without  any  pro- 
on  the  part  of  the  plaintiffs,  and  after 
were  sold  and  taken  possession  of  by  the 
rchasers,  the  plaintiffs  put  in  an  applica- 
for  the  reversal  of  these  sales.     They 
^er  asked  to  have  them   restored  to  the 
It  family  by  allo^ving  them  to  redeem  the 
[erent  liens  originally  created  upon  them  ; 
from  the  peculiar  nature  of  these  suits 
|y  could  not  consistently  make  that  prayer. 
Is  possible  that  they  may  be  allowed  to 
so  in   a   suit    which    may    be   properly 
led  aud  brought  for  that  purpose  ;  an  i 
ipon  that  question  we  express  no  opinion. 
But  it  is  clear  that  they  cannot  in  ttiese  suits 
)buia  that  relief. 
*.» 


I  The  20ih  March  1876. 

Present : 

The    Hon'ble    W.    Markby   and     Romesh 
Chunder  Mitter,  Judges. 

Mortgage— Priority  of  Lien— Order  of  Satisfac- 
tion of  Decree. 

Case  No.  223  of  1874. 

Regular  Appeal  from  a  decision  passed  by 
the  Subordinate  Jud^e  of  Bhaugulpore, 
dated  the  rjth  July  1874, 

Gopee  Sing  (Defendant),  Appellant, 

versus 

Baboo  Kisha  Lall  and  another  (Plaintiffs), 

Respondents, 

Baboos  Kalee  Mohun  Doss  and  Nil 
Madhub  Sen  for  Appellant. 

Mr.  Ameer  .4// and  Moonshee  Abdool  Baree 

for  Respondents. 

Where  seven  different  properties,  belongfing:  to  the 
same  mortgagor,  had  been  hypothecated  to  three  differ- 
ent  persons,  and  all  of  them  sued  upon  their  bonds  and 
obtained  decrees  which  were  followed  by  simultaneous 
sales  in  execution,  held  that,  as  all  the  properties  were 
sold  at  the  instance  of  all  the  mortgagees  for  the  satis- 
faction of  their  decrees,  the  decrees  of  the  mortgagees 
should  be  satisfied  out  of  the  entire  sale-proceeds  m  the 
order  in  which  the  liens  on  the  properties  had  been 
created. 

Markby,  7.— This  was  a  suit  to  recover 
Rs.  5,327-3  ^roni  the  defendant,  being 
part  of  the  sale-proceeds  of  certain  proper- 
ties sold  in  execution  of  mortgage  decrees 
against  one  Choa  Singh.  On  28th  October 
1867,  Choa  Singh  mortgaged  in  a  bond, 
executed  in  favour  of  one  Ram  Sahoy,  three 
of  these  properties,  which  we  shall,  for  the 
sake  of  brevity,  call  properties  Nos.  i,  4» 
and  7.  On  nth  March  1870,  Choa  Singh 
similarly  executed  a  bond  in  favour  of  the 
plaintiffs,  in  this  case  mortgaging  again  these 
very  properties,  and  also  four  other  proper- 
ties, which  w<5  shall  call  Nos.  2,  3,  5,  and  6. 
Tnus  the  plaintiff's  mortgage-bond  covered 
all  the  seven  properties,  Nos.  i  to  7,  which 
were  sold  in  auction  Last  of  all  Choa 
Sin^rh,  on  ist  December  1871,  executed  a 
third  bond  in  favour  of  the  defendant  Gopee 
Sing,  hypothecating   Njs.  2  and  4   out  of 
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these  seven  properties.  All  the  parlies  ob- 
tained decrees  against  Choa  Singh  upon 
these  bonds,  and  in  execution  of  their 
decrees  attached  respectively  the  properties 
hypothecated  in  their  respective  bonds.  The 
properties  were  advertised  to  be  sold  on  one 
and  the  same  day,  viz.,  17th  February  1873. 
On  that  day  they  were  all  sold,  and  proper- 
ties Nos.  I  and  2  were  purchased  by  the 
plaintiffs,  Nos.  3,  4»  5.  and  6  by  the  defend- 
ant, and  No.  7  by*  Ram  Sahoy.  On  that 
date  the  amounts  due  under  their  decrees 
respectively  were  as  follow  :  — 

Rs.  As.  P. 

1.  Due  to  the  Plaintiffs    ...  7,011    12     5 

2.  „       Ram  Sahoy...   5,865   14     2 

3.  „       Defendant  ...  5,044   10    o 
The  properties  were  .sold  and  purchased 

by  the  mortgagees  at  the  following  prices  : — 
No.  1  for  1,600  Rs.  )  purchased     by     the 
;,     2    „      600  „     )      plaintiffs. 


Total  Rs.  2,200 

No.  3  for    700  Rs 
»>     4    >j   3»3^5  >» 

M      5    yy     lAOO  „ 

„     6   „    1,125  „ 

5 

Total  Rs.  6,550 

purchased     by    the 
defendant. ' 


No.  7  for  Rs.  4,100,  purchased  by  Ram 
Sahoy. 

The  purchasers  did  not  pay  in  cash  the 
respective  amounts  of  their  purchase-money, 
but  were  allowed  to  set  them  off  against  the 
amounts  of  their  decree.     The  defendant's 
decree  being  for  an  amount  less  ihan  the 
purchase-money  of  the  properties  purchased 
by  him,   he   was    ordered   to    deposit  the 
balance,  which  was  paid  over  10  Ram  Sahoy. 
In  this  way  both  the  decrees  of  the  defend- 
ant and  Ram  Sahoy  were  satisfied,  but  the 
plainiifif's  decree  was  reduced  only  by  2,200 
rupees,  the  total  amount  of  the  purchase- 
money  of  the  properties  purchased  by  him. 
The  plaintiffs'  contention  is  that  the  defend- 
ant was  bound  to  deposit  the  whole  of  his 
purchase-money,  and  they  were  entitled  to 
be  first  satisfied  out  of  it.     The  defendant 
substantially    rests   his    defence   upon   two 
grounds,  firsl,  that  the  suit  cannot  proceed 
without  Ram  Sahoy  being  niade  a  party  to 
it;  and,  second  ly.xhzXi  under  the  circumstances 
stated  above,  his  decree  was  entitled  to  pri- 
ority.   The    lower    Court    overruled    both 
these  objections,  and  gave  a  decree  for  4,81 1 
rupees  12  annas,  which  was  the  balance  due 


to  the  plaintiffs    under  their   decree, 
defendant  has  preferred  this  appeal, 
raised  before  us  the  same  objectioas 
which  he  rested  his  defence  ia   the 
below. 

Whether  or  not  these  objectioas  are 
would  depend  upon  the  determination 
question,   what   were   the   rights  that 
really  brought  to  sale.     Bjth  the   pii 
and  the  defendants  think  that  the  pr< 
were   sold    in   execution  of   the   pi 
decree  alone,  and  the  lower  Court  has 
ed    that    view.     Notwithstanding    that 
parties  are  agreed  upon  this  point,  it  is 
to  us  to  put  our  own  construction  ui 
sale -proceedings  which  constitute  the 
evidence  on  the  record  bearing  upon 
question.     These   proceedings    are   t^ 
number,  one  recorded  on  the  day  of  the 
and  the  other  on  the  25th  April  1873, 
firming  the  sale.     After  perusing  these 
ceedings,  we  thinK  that  the  reasonable 
struction  that  we  ought  to  put  upon  thei 
that   all    the    properties   were   sold   at 
instance  of  all  the  mortgagees  for  ibe 
tion*  of  their  decrees,   and    therefore 
from  their  respective  mortgage  liens. 

This  being  our  view  of  the  sale-pr< 
ings,  it  is  clear  that  Ram  Sahor,  beii^j 
holder  of  the  first  bond,  in  which  propi 
Nos.  I,  4,  and  7  were  bypothecated. 
entitled  to  be  first  satisfied  out  of  the 
proceeds  of  these  properties.     Referrii 
the  figures  given  above,  it  will  be  se< 
the  amount  due  under  his  decree  was 
derably  less  than  those  sale-proceeds  ; 
consequently  his  decree  having  been  ri| 
satisfied   first,    he   is   in  no  way  con< 
with  the  question  at  issue  in  the    pj 
case,  which  is,  whether  the  plaintiffs  or^ 
defendant  should  rank  next.     Theref< 
first  objection  raised  before  us  fails, 
as  regards  the  other  question,  after  the 
struction  which  we  have  put  upon  the 
proceedings,  it  hardly  admits  of  any 
that  the  plaintiffs,  being  the  holders  oC: 
next  bond  in  point  of  date,  in  which  aBi 
seven   properties   were    hypothecated, 
entitled  to  be  satisfied  out  of  the  residi 
the  sale-proceeds  in  preference  to  the  deft 
ant.     But  that  was  not  done  ;  the  piaii 
were  paid  off  only  to  the  extent  of  2,200 
of  the  whole  amount  of  their  decree, 
7.0 II  rupees  12  annas  and  5  pie,  while 
defendant's  entire  decree  was  satisfied, 
decree  of  the  lower  Court  ordering  the  defei 
ant  to  pay  over  to  the  plaintiffs  the  bj 
of   their   decree   is  therefore  correct, 
appeal  is  accordingly  dismissed  with  cost|— 
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The  20ih  March  1876. 

Prtstnl : 

Tne  Hin'ble  F.  A.  Glover,  Judge, 

Dedsioa  on  Title  in  Rent  Court 

Case  No.  1618  of  1875. 

\cial  Appeal  from  a  decision  passed  Sy 
\lhe  Officiating  Additional  Jud^e  of  the 
2^'Pergunnjhs,  dated  the  ist  May  i8j$. 
reversing  a  decision  of  the  Third  Moonsiff 
of  Alipore,  dated  the  2yth  May  1874. 

Doss  Nushkur  and  another  (Plaintiffs), 
Appellants, 

versus 

Rash  Monee  Dossee  (Defendant), 
Respondent, 

Bahoo  Bama  Churn  Banerjee  for 
Appellants. 

No  one  for  Respondent. 

le  old  Privy  Council  and  Full  Bench  Rulinsfs,  that  a 
.jftoe  Court's  decision  on  title  in  a  rent-suit  under 
;  X.of  1859  is  not  conclusive,  went  upon  a  Collector's 
jMipetency  to  determine  a  question  of  title,  but  did 
:  oov  apply  to  the  decision  of  a  competent  Civil  Court 
a  reat-suit  under  the  new  law. 

I  THINK  that  the  Judge  is  right. 

|lt  has  been  decided,  no  doubt,  by  the  Privy 
uncil  and  by  a  Full  Bench  of  this  Court 
fall  notice  of  both  judgments  is  to  be 
id  in  24  Weekly  Reporter  154)  that, 
er  Act  X.  of  1859,  a  Revenue  Court's 
ision  on  title  in  a  suit  for  rent  is  not 
elusive  evidence;  but  the.  decisions  in 
;h  cases  went  very  much  upon  the  incom- 
cy  of  a  Collector  (wno  had  only  special 
iction  to  try  summary  suits)  to  finally 
rmine  questions  of  title. 

Iln  this  case,  however,  the  circumstances 
different.  The  suit  for  rent  sv^s  brought 
jdcr  the  new  Act.  in  the  Court  of  the 
loonsiff,  an  J  that  officer,  by  special  direction 
the  Jad^e  of  ihfe  district,  fixed  and  tried 
issue  as  to  the  title  of  the  contending 
rjcs  to  the  land  of  which  rent  was 
laimcd.  He  decided  that  the  plaintiff  had 
iled  to  prove  his  tiile.  and  this  1  take  to 
the  decision, of  a  competent  Court  on  the 
nc  of  title  which  must  estop  the  plaintiff 
this  case  from  bringing  a  suit  for  pos- 
'  \vu    He  can  only  recover  possession  by 


proving  his  title  to  the  land,  and  this  point 
has  already  been  decided  against  him  by  the 
Civil  Court  in  a  case  where  the  present 
special  respondent  was  defendant. 

The  special  appeal  must  be  dismissed  with 
costs. 
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The  20th  March  1876. 

Present  : 

# 

The  Hon'ble  F.  B.  Kemp  and  E.  G.  Birch, 

Judges, 

Interest  fanning:  on  Bond  debt— Rate  of  Interest 
on  expired  Bond — Limitation. 

Case  No.  38  of  1875. 

Regular  Appeal  from  a  decision  passed  hy 
the  Subordinate  Judge  of  Gya,  dated  the 
igth  September  18 J 4, 

Deen  Dyal  Lall  (Plaintiff),  Appellant, 

versus 

Choa  Singh  and  others  (Defendants), 
Respondents, 

Mr,  C,  Gregory  and  Baboo  Nil  Madhuh 
Sen  for  Appellant. 

Baboos  Mohesh  Chunder  Chowdhry  and 
Jogesh  Chunder  Dey  for  Respondents. 

Where  a  bond-debt  is  not  dischargfcd  on  the  date  on 
which  it  fall >  due,  it  does  not  require  a  special  contract 
to  make  the  interest  run  on  from  the  above  date  to  the 
period  when  the  debt  may  be  dischargfed;  but  it  is 
within  the  discretion  of  the  Court  to  decide  the  rate 
at  which  the  interest  for  such  further  period  shall  run. 

Where  a  whole  property  is  mort^ag^ed  at  one  time,  a 
Court  cannot  limit  the  lien  to  a  fractional  share  of  the 
property. 

A  suit  to  establish  a  rig^ht  to  sell  mortgfag-ed  property 
in  satisfaction  of  a  mortgagc-d^bt,  is  not  barred  ay 
limitation. 

Kemp,  y. — Thk  plaintiff  is  the  appellant 
in  this  case.  He  sued  three  sets  of  defend- 
ants to  recover  a  sum  of  Rs.  8,088  8  annas 
6  pie,  due  under  a  bond  dated  the  28thof  Assin 
1269  Fuslee,  corresponding  with  the  17th  of 
Octooer  1861.  The  principal  amount  borrow- 
ed was  Rs.  2,600,  and  interest  is  claimed  from' 
28th  Assin  1269,  the  date  of  the  bond,  to 
the  28th  Bysack  1281,  date  of  suit,  being 
12  years  and  7  months,  at  the  rate  of 
Rs.  1-8  per  mensem;  the  total  amount  of 
interest  claimed  being  Rs.  5,488  8  annas 
6  pie.  The  bond  was  admitted  by  the  prin- 
cipal defendants,  the  judgment-debtors.  They 
were  examined,  and  they  also  stated  that 
after  the  bond  fell  due,  they  were  unable  to 
pay  it,  and  that  they  agreed  to  go  on  paying 
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interest.  The  first  defendanis  are  the  pur- 
chasers of  a  portion  of  the  property  which 
was  mortgaged  to  the  plaintiff  as  security 
for  the  sum  advanced  by  him  to  the  principal 
defendants.  The  Subordinate  Jud^'C  has 
given  the  plaintiff  a  modified  decree  for  a 
sum  of  Rs.  2,875  9  annas  6  pie  out  of 
Rs.  8,oS8  8  annas  6  pie  claimed.  He  has 
also  made  the  plaintiff  pay  ihe  costs  of  the 
defendant,  and  the  result  of  the  suit  is,  that 
although  the  bond  is  admitted  and  the  defeu'l- 
ants  depose  that  they  were  unable  to  pay, 
and  asked  for  time  and  promised  to  pay 
interest,  ihcy  have  to  pay  only  about  one- 
third  of  the  amount  claimed  ;  and  that  the 
plaintiff  has  only  to  receive  Rs.  2  5  annas  in 
the  shape  of  costs  from  ihe  defendanis.  No 
wonder  that,  under  iljese  circumstances,  the 
respondents  did  not  appeal  to  this  Court. 

■The  Subordinate  Judge  has  found  that,  as 
there  is  no  stipulation  in  the  bond  regarding 
payment  of  interest  after  the  appointed  period 
for  the  discharge  of  the  debt,  the  plaintiff  is 
not  entitled  to  interest  after  the  lapse  of  that 
period.  He  also  holds  that  there  is  a  i-anna 
share  which  is  siill  in  the  hands  of  the 
defendants,  the  debtors,  which  is  to  be  sold 
first,  and  that  if  that  is  not  sufficient  to  satisfy 
the  plaintiff's  claim  as  decreed,  the  rest  of  the 
property  can  be  sold. 

The  objections  taken  before  us  by  the 
appellants  are:  ist,.  that  the  Court  w^s 
wrong  in  not  using  its  discretion  in  overlook- 
ing the  evidence  of  the  debtor-deien«lanis, 
and  in  not  awarding  interest  from  the  date 
upon  which  the  bond  fell  due  up  to  the  dale 
of  suit,  and  also  with  reference  to  ihe  order 
of  the  Subordinate  Judge  dividing  ihe  mort- 
gage responsibility,  and  directing  that  the 
i-anna  i«hare  should  be  sold  first.  The 
purchaser-defendants  rai«e  the  following 
objections:  that  interest  after  the  due  date  is 
not  a  charge  upon  the  property  hypothecated, 
inasmuch  as  any  interest  after  that  date  is 
in  the  nature  of  damages,  and  more  than 
six  years  having  elapsed  from  the  date  on 
which  the  princij)al  fell  due,  namely,  in  May 
1862,  the  suit  is  barred. 

We  think  that  e  Subordinate  Judge  is 
clearly  wrong  in  not  awarding  interest  at  all 
from  the  date  on  which  the  bond  fell  due. 
The  execution  of  the  bond  is  admitted,  and 
the  bond-debtors  admit  in  their  evidence  that 
they  were  unable  to  pay  the  debt  on  the  date 
it  fell  due,  and  that  ihcy  promised  to  pay 
interest  from  time  to  lime.  Th^re  is  a  case 
reported  in  page  27,  Volume  VII.,  Law 
Reports,  Appellate  Scries,  English  and  Irish 
Appeals,  before  the  House  of  Lords,  the  case 


of  Cooke  vs.  Fowler,  in  which  it 
held  that  there  is  no  rale  of  law  that 
I  contract  for  the  payment  of  monev 
'  certain  with  interest  a:  a  fixed  raie 
that  day  a  further  contract  for  the 
ance   of  the  same  rate   of  interest  ss 
implied.     Lord  Selbourne,  in  his  jn 
which   is  to  be   found   at   page    37, 
"  Although  in  cases  of  this  class  int 
•*  the  delay  of  payment  posl  diem 
"  be   given,    it   is   on   the   principle, 
"  implied  contract, but  of  damag-esfor  a 
*'  of  contract.     The  rate  of  interest  to 
"  the  parties  have  agreed   during  the 
**  of  their  contract   may  well   be  ado 
"an  ordinary  case  of  this  kind  bv  a 
"or  Jury  as  the  proper  measure  of  d 
"for    the    subsequent    delay;    but 
"  because,  ordinarily,  a  reasonable  and 
"  rate  of  interest  which  it  may  be  pr 
"  would  have  been.the  same  whatever 
"be   the  duration   of  the    loan,    has 
"  agreed    to.     But   in  the  case   before 
"  Lordships,  the  agreed  rate  of  inle 
"  excessive  and  extraordinary ;  and  al 
"no  question  is  raised  betw^een  the  p 
"  parties  as  to  its  fairness  and  reasonab' 
"  so  far  as  it  was  matter  of  express  coo 
"  it  by  no  means  follows  that  it  would 
"been  fair  and  reasonable,  or   would 
*'  been  so  regarded  by  the  borrower,  if  it 
"  been  indefinitely  extended  to  every 
*  delay  of  payment  after  the  stipulated  li 
Now,  applying  the  principle  thus  laid  d 
to   the   present   case,    we  do   not   think 
should    be   justified    in   giving   the    plai 
interest  from    the    date  on  which  the 
fell  due  at  the  rate  of  18  per  cent,  per  ann 
the  rate  mentioned  in  the  bond  ;  but  we  tf 
that,  acting  upon  the  discretion  vested  in 
we  ought  to  allow  the  plaintiff  interest  at 
rate  of  6  per 'cent,  per  annum  (which  is 
rate   usually   allowed   by   this   Court)  f 
ihe  date  on  which  the  bond  fell  due 
plaintiff  will,  therefore,  be  entitled  to  r 
Rs.  2,600  principal,  with  interest  at  the 
of  1 8  per  cent,   per  annum  up  to  the  date 
which  the  bond  fell  due,  and  from  that 
at  the  rate  of  6  per  cent,  per  annum  up 
date  of  payment. 

With  reference  to  the  second  question, 
think  that  the  Subordinate  Judge  is  clearlf 
wrong  in  dividing  the  liability  under  the 
!  mortgage.  The  whole  of  the  property  was 
hypothecated  to  the  plaintiff  for  the  debt. 
This  is  admitted  by  the  debtor-defendants, 
and  it  is  also  clear  from  the  evidence  ihat  the 
sale  of  a  portion  of  that  property  to  ti»e 
other  defendants,  the  purchasers^  was  mad9 
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notice  to  the  plaintiff.     The  Subor- 
Ijudge^  will,  therefore,  proceed  to  sell 
4e  of   the  mortgaged  property  unless 
^unt    due  to  the  plaintiff  is  paid  up 
such    sale.     Then,  with  reference  to 
Section  taken  by  the  purchaser-defend- 
to   limitation,  we  may  observe  that 
ibordinate  Judge  has  found,  and  we 
rightly  found,  that  limitation  does  not 
LIS     suit,   inasmuch   as   the    suit    was 
Lt  to  establish  the  right  of  the  plaintiff 
ibe  mortgaged  property  in  satisfaction 
mortgage-debt,  and  the  case  which  has 
quoted  before  us  by  the  pleader  for  the 
rr-defendants  is  quite  a  different  case 
(he  one  now  before  us. 

also  think  that  the  decision  of  the 
below  with  reference  to  costs  must  be 
led. 

therefore,  modify  the  decree  of  the 
below  with  reference  to  our  remarks 
above  as  to  the  interest  payable  to  the 
:iff,    and    the    period    for    which    that 
tst  is  to  be  paid ;  and,  as  regards  cosis, 
link  that  the  plaintiff  is  entitled  to  his 
in  this  Court  and  in  the  Court  below 
the  sum  now  decreed  as  against  both 
of  defendants. 


The  20th  March  1876. 

Present : 

"he  Hon'ble  W.  F.  McDonell,  yudge. 

Discrepancy  in  Location  of  Land. 

Case  No.  1567  of  1875. 

rial     Appeal   from     a    decision    passed 

the     First     Subordinate     yudge     of 

\cker gunge y   dated  the   $th    May    t8'j$, 

reversing   a   decision   of  the    Moonsiff  of 

^akhin     Shihabazpore^     dated    the    6th 

\April  1874. 

Arjan  Bibee  (Plaintiff),  Appellant, 

versus 

>p  Gazi  Sirdar  and  others  (Defendants), 
Respondents, 

Baboo  Bhoobun  Mohun  Dass  for 
Appellant. 

Baboos  Kalee  Mohun  Dass  and  Kashee 
Kant  Sen  for  Respondents. 

r  l«  a  suit  for  arrears  of  rent,  in  which  the  relation- 
pip  of  Uadiord  and  tenant  was  proved  to  exist,  and 


th'*  plaintiff's  claim  was  otherwise  established,  that 
claim  would  not  of  necessity  be  destroyed  by  the 
discovery  that  the  plaintiff's  statement  placed  the 
land  in  suit  in  one  chuck,  whereas  a  previous  decision 
(by  which  she  was  not  bound)  placed  the  said  land 
in  another  chuck,  though  this  discrepancy  called  for 
investigation* 

This  was  a  suit  for  arrears  of  rent. 

The  Moonsiff  found  that  there  was  in 
reality  no  dispute  as  to  the  identity  of  the 
land;  that  the  relationship  of  landlord  and 
tenant  existed  between  the  parties ;  and  that 
the  defendants  had  paid  rent  to  the  plaintiff, 
and  that  the  plaintiff  was  entitled  to  the  rent 
sued  for. 

In  appeal,  the  Subordinate  Ji^idge  held 
that,  as  the  lands  were  fount  to  belong  to 
Chur  Luchmi,  and  were  not  the  lands  of 
Chur  Kalma  as  described  by  the  plaintiff, 
the  plafntiff's  suit  must  fail  on  this  ground 
alone. 

In  special  appeal,  it  is  urged  that  the 
Judge  is  wrong  in  law  in  holding  that  the 
mere  fact  of  the  lands,  the  rent  whereof  is 
claimed  ii?  this  suit  being  held  to  have 
belonged  to  a  different  mouzah  by  a  decree 
in  which  the  plaintiff  was  no  party,  would 
be  a  bar  to  her  recovering  a  decree  for 
arrears  of  rent. 

Now,  the  simple  fact  that  the  lands  were 
situated  in  Chur  Luchmi,  and  not  in  Chur 
Kalma,  would  not  of  itself  necessarily  bar  the 
plaintiff's  claim.  The  suit  being  one  for 
arrears  of  rent,  and  the  defendants  having 
denied  that  they  ever  were  the  plaintiff's 
tenants,  the  questions  in  this  case  were 
whether  the  relationship  of  landlord  and 
tenant  ever  existed  between  the  parties* 
whether  the  defendant  ever  paid  rent  to  the 
plainiiff  for  the  land  in  dispute;  and,  if  so, 
whether  the  phintiff  is  still  entitled  to  claim' 
the  rent.  This  the  Subordinate  Judge 
could  not  decide  without  going  into  the 
case  on  the  merits.  It  may  be  that  the 
talookdar  from  whom  the  plaintiffs  obtained 
their  Ousut  Neem  Howaiah  were  directed 
by  decree  of  Court  to  pay  their  rents  to  the 
zemindar  of  Chur  Luchmi  and  not  to  the 
zemindar  of  Chur  Kalma,  and  that  subse- 
qiiently  the  talook  was  sold;  but  it  would, 
still  be  necessary  to  inquire  whether  the 
intermediate  tenures  were  cancelled,  more 
especially  when  the  rent  claimed  by  plaintiff 
was  founi  by  the  Moonsiff  to  be  in  respect 
of  a  period  prior  to  the  date  of  the  pur- 
chaser's  taking  possession. 

The  jud^'ment  of  the  Subordinate  Judge 
is  reversed,  and  the  case  is  remanded  to  him 
for  trial  on  the  merits.  The  costs  will 
follow  the  result. 
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The  20th  March  1876. 

Present : 

The  Hon  ble  F.  B.  Kemp  and  C.  Pontifex, 

Judges, 

Adoption— Ccremomcs—Rclinquishmeiit 

of  Right 

Case  No.  314  of  1874. 

Regular  Appeal  from  a  decision  passed  by 
the  Subordinate  Jud^e  of  Shahabad, 
dated  the  28th  September  1874. 

Baboo  Banee  Pershad  (Plaintiff),  Appellant, 

versus 

Moonshee  Syud  Abdool  Hye,  Manajjer  under 
the  Court  of  Wards  of  the  estate  of  Baboo 
Desputty  Sinsch,  minor,  and  others 
(Defendants),  Respondents. 

Mr.  Kennedy  and  Baboos  Mohesh  Chunder 
Chowdhry,  Chunder  Madhub  Ghose,  and 
Kalee  Mohun  Do^s,  and  Moonshee 
Mahomed  Vusu/iox  Appellant. 

The  Advocate-General  and  Mr.  J.  T.  Wood- 
roffey  and  Bah'W  Unnoda  Pershad 
fianerjee  and  Mr.  £.  Sand  el  for 
Respondents. 

A  cousin  and  heir  to  an  insane  proprietor  having- 
been  sued  for  the  amount  of  a  decree,  and  application 
having  been  made  for  execution  airiinst  the  estate  of 
the  saud  proprietor  after  his  death,  it  was  urped  that 
the  estate  had  become  the  property  of  a  minor  who  had 
been  adopted  by  the  insane  proprietor  previously  to 
his  decease,  and  could  not  be  held  liable  for  the  debts 
of  the  cousin  and  heir,  who,  moreover,  had  formally 
relinquished  his  ri^ht  to  it.  The  pUintifl's  claim  rested 
on  the  contention  that  the  formalities  required  to 
validate  an  adoption  had  not  been  attended  to  in  this 
case.  This  contention  was  met  by  the  plea  that  the 
adoption  was  complete,  but  that  even  if  it  had  not  been 
so  a  document  declarinjj  the  deceased  proprietor's 
desire  to  adopt  the  minor  had  the  effect  of  a  testament. 
Held  by  the  High  Court  that,  though  the  intention  of 
the  deceased  proprietor  to  adopt  the  minor  was  clear, 
that  intention,  even  as  expressed  in  the  abovemen- 
tibned  document,  which  was  not  testamentary  in 
character,  did  not  amount  to  an  adoption  in  the  absence 
of  the  necessary  formalities  The  estate  was  accord- 
ingly declared  liable  for  the  amount  of  the  decree 
against  the  cousin  and  heir. 

Kemp,  J' — This  suit  was  instituted  on 
the  5th  July  1872.  The  plaint  alleges  that 
the  sum  of  Rs.  15,952-7  is  due  under  a 
decree,  dated  the  29th  February  1 864.  by  the 
defendant,  Rhit  Bhunjun  Singh,  No.  3,  and 
Baboo  Goman  Bhunjun  Singh,  deceased,  the 


natural  father  of  the  minor.  Baboo 
Singh,  who,  it  is  alleged,  has  beea 
by  the  late  Baboo  Bindesuree  Sing-h. 

It  is  stated  that  Baboo  Bindesiiree 
died  on  the  3 1  st  J  uly  1 87 1 ,  and  that  his 
devolved  under  the  provisions  of  the   ' 
law  upon  the  defendant  No.  3,  Rhit 
Singh,  •  the     judgment-debtor.     That 
plaintiff,  after  attachment,  applied  for 
of  the  property  in  suit,  in  satisfactio>B 
decree.     That  the  defendant  No.  2,  in 
sion  with  the  defendants  Nos.  i  and  3« 
a  view  of  saving  the   estate   from 
for  the  debt,  declared  in  a  proceediv^, 
under  the  provisions  of  Act   XL.  of  % 
that  the  late  Banee  Pershad,  a  lanati 
adopted  Desputty  Singh,  a  minor,  the 
the  late  Goman  Bhunjun  Singh;  that 
adoption  was  not  sanctioned  bj  the 
Commissioner,  the  Sudder  Board  of  R 
and  the  Government,  sach  sanction 
required  under  the  provisions  of  secckw 
Act  IV.  of  1870  (B.  C).     That  the 
Judge,  on  the  28ih  March  1S72,  made 
order,  declaring  the  adoption  to  be  valid, 
struck   of!  the   file   the   application   of 
plaintiff   for  the   sale  of   the    property 
dispute  in  satisfaction  of  the  afofesald 
on  the  20th  June   1872.     That  iHe  1 
Banee    Pershad,   was   under   the    Court 
Wards,  within  the  meaning  of  Act  X 
of  i8$S,  and,  under  section  74  of  that 
he  had  no  authority  to  adopt  without  p 
ously  obtaining  the  permission  of  the  ^1 
Government ;  and  further   that  the   all 
adoption  was  not  made  with  the  due  oh 
ance  of  the  necessary  and  legal  cere 
in  the  absence  of  the  minor  and  his  rooi 
and    without    the    sanction    of   his    fat! 
Goman  Bnunjun  Singh,  who  had  died  se 
years  prior  to  the  alleged  adoption. 

The  defendant  No.  1,  the  Manager  na 
the  Court  of  Wards,  in  his  wriilen  stateni< 
praved  that  *'  the  case  might  be  trieJ 
reference  to  the  facts  on  the  record,  and 
the  Court  of  Wards  might  not  be  chari 
wiih  costs." 

The  defendant  No.  2,  Mussamut  Dooll 
Purbooraj  Kooer,  guardian  of  Baboo 
puity  Singh,  a  minor,  applied  to  be  permi 
ted  to  file  a  written  staiement.  bui  this  afh'i 
plication  was  rejected  by  the  Subordioalf 
Judge,  Baboo  Khetro  Nath  Goopto,  oa  ti»^ 
18th  December  1872.  On  the  I9ih  rf 
December  1872,  the  case  came  on  for  tritl 
before  the  said  Subordinate  Judge.  Helaii 
down  one  issue,  viz. : — 

Whether    or    not    Desputty    Singh   v«s 
legally  adopted  by  Bindesuree  Pershad 
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The  Subordinate  Jadge  found  that  it  was 
tied  that  the  defendant  No.  3,  Rhit 
UDJun  Singh,  is  the  first-cousin  of  Baboo 
idesuree  Pershad,  deceased ;  consequently, 
kss  the  adoption  is  substantiated,  Rhit 
rjBhunjun  Singh  is  undoubtedly  the  heir  of 
^sndesuree  Pershad.  That  as  Bindesuree 
«as  a  lunatic  and  a  ward,  and  the  minor, 
Desputty  Singh,  was  not  adopted  with  the 
consent  of  his  Honor  the  Lieutenant-Gover- 
nor of  Bengal,  such  adoption  is  null  and 
void  ab  initio.  The  plaintiff's  suit  was 
decreed)  and  the  property  in  suit  declared  to 
be  liable  to  be  sold  in  satisfaction  of  the 
decree  of  the  29th  February  1864  against 
Rhk  Bbunjun.     Defendants  to  pay  costd. 

The  manager  and  the  minor  Desputty 
Singh,  represented  by  his  guardian  Doolhin 
Porboora}  Kooer,  appealed.  Rhit  Bhunjun 
Singh  did  not  appeal. 
Tne  grounds  of  appeal  were  : — 
nL — ^That  the  Subordinate  Judge  did  not 
exercise  a  proper  discretion  in  refusing  to 
allow  the  appellant,  Doolhin  Purbooraj  Kooer, 
to  file  a  written  statement. 

2nd, — ^That  the  plaintiff  was  not  entitled 
to  a  decree,  until  he  established  that  the 
adoption-deed,  dated  ^yth  July  1871,  was 
invalid  and  inoperative. 

yd. — ^That  the  Subordinate  Judge  was  in 
error  in  assuming  that  the  late  Bindesuree 
Pershad  was  a  lunatic  in  the  absence  of 
sufficient  evidence  on  that  point. 

^h. — ^That  the  Subordinate  Judge  was 
wrong  in  decreeing  the  plaintiff's  claim 
without  putting  him  to  the  proof  of  Rhit 
BbuDJun's  title  to  the  property  in  dispute. 

Sih. — ^Thal  the  Subordinate  Judge,  before 
applying  the  provisions  of  section  74, 
Act  IV.  of  1870  (B.  C),  to  the  case,  ouj^ht  to 
have  inquired  whether  the  estate  of  Binde- 
suree Pershad  was  placed  under  the  charge 
of  the  Court  of  Wards  in  accordance  with 
the  provisions  of  the  law. 

6M. — ^That  conceding  that  the  adoption  of 
Desputty  Singh  Is  invalid  under  the  provi- 
\  sioiis  of  section  74,  the  plaintiff's  suit  ought 
.  to  have  been  dismissed,  inasmuch  as  by  the 
deed,  dated  the  37th  July  1871,  executed  by 
the  late  Bindesuree  Pershad,  the  property  in 
diapate  has  devolved  upon  the  minor  Desput- 
ty Singh. 

7M. — That  Rhit  Bhunjun  Singh  has,  by 
his  acts  in  connection  with  the  execution  of 
the  aforesaid  deed,  waived  and  relinquished 
his  rights,  if  any,  to  the  property  in  dispute. 

These  were  the  material  objections  raised 
A  ftppeal» 
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The  appeal  came  On  for  hearing  before 
Justices  Phear  and  Morris  on  the  3rd  of 
February  1874. 

Those    learned    Judges    held    that    the 
written  statement  of  the  manager,   Abdool 
Hye,   amounted  to  saying  that  the  *'  Court 
below   might  do  exactly  what  it  liked  with 
the  case,  provided  the  Court  of  Wards  was 
not  made  responsible  for  costs."     That  no 
statement  is  on  the  record  of  the  minor's 
case,  and  that,  in  so  far  as  the  learned  Judges 
could  see,  there  had  been  ''  in  the  matter  of 
*'  the  suit  an  entire  assumption  of  the  truth 
''of    the   plaintiff's   case    in    its    principal 
"  particulars  as  against  the  infant  defendant 
''without  there    having    been    any    person 
"whatever    before    the    Court    who    either 
"professed  or  was  competent  to  bind  the 
"  infant  in  the  matter."     The  decision  of  the 
Subordinate  Judge  was  reversed,  and  the 
case  remanded  for  re-trial.     The  defendant 
Doolhin  Purbooraj  Kooer  to  be  permitted  to 
file  a  written  statement,  and  the  Court  was 
directed  to  frame  and   settle  fresh   issues 
between  the  parties,  and  proceed  to  the  trial 
of  the  case.     Costs  of  the  appeal  to  abide  (he 
event. 

After  remand,  the  defendant  Doolhin 
Purbooraj  Kooer  filed  a  written  statement 
on  the  \  5th  June  1874,  briefly  to  this  effect  :— 
That  the  estate  of  Bindesuree  Singh  hae 
not  in  any  way  devolved  upon  Rhit  Bhunjun 
Singh.  That  Rhit  Bhunjun  Singh  voluntas 
rily  admitted  the  adoption  of  the  minor 
Desputty  Singh  before  the  Collector,  signhig 
his  name  on  the  deed,  dated  the  37th  July 
1 87 1.  That  all  the  proceedings  of  the 
Collector,  under  the  provisions  of  Act 
XXXV.  of  1858,  for  placing  the  management 
of  the  estate  of  the  late  Bindesuree  Pershad 
under  the  Court  of  Wards,  were  wholly 
invalid,  and  that  the  provisions  of  section  74, 
Act  IV.  of  1^70,  will  not  apply. 

That  the  adoption  is  valid,  the  father  in 
his  lifetime  having  given  his  consent;  that 
Bindesuree  Pershad,  while  in  a  sound  state 
of  mind,  observed  those  requirements  of  the 
Hindoo  Law  which  are  essential  to  the 
validity  of  the  adoption. 

That  the  deed  of  the  27th  July  1871 
operated,  not  only  as  a  deed  of  adoption,  but 
as  a  gift,  whereby  the  minor  has  become  the 
absolute  proprietor  of  the  estate  of  the  late 
Bindesuree  Pershad. 

On  the  28th  September  1874,  the  suit  was 
decided  by  another  Subordinate  Judge, 
Moulvie  NIahomed  Noorul  Hossein.  He 
found  that  the  ceremonies  requisite  under 
the    Hindoo    Law   for  adoption  were  not 
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performed.  That  as  Bindesuree  Pershad  had 
been  found  to  be  a  lunatic  by  the  Zillah 
Judge's  proceedings,  dated  the  i8th  April 
1865,  which  were  confirmed  by  the  High 
Court  on  appeal  on  the  28th  November  1865, 
any  adoption  made  by  him  without  the 
sanction  of  the  Lieutenant-Governor  of 
Bengal  is  invalid. 

That,  in  the  opinion  of  the  Subordinate 
Judge,  the  deed  of  the  27th  July  1871  is 
not  a  will,  and  nothing  else  but  a  deed  of 
adoption. 

That  Rhit  Bhunjun  Singh,  who,  the  adop- 
tion being  invalid,  is  the  heir  of  the  late 
Bindesuree  Pershad,  has  abandoned  the 
right  belonging  to  him,  and  admitted  the 
validity  of  the  adoption,  which  relinquish- 
ment was  made  without  intent  to  defraud  his 
creditors. 

That  whatever  legal  defects  may  have  crept 
in  in  effecting  the  validity  of  the  adoption 
have  been  cured  by  the  acknowledgment  of 
the  party  who  would  be  heir  to  the  estate 
but  for  the  adoption.  The  plaintiff's  suit 
was  dismissed  with  costs. 

The  plaintiff  appeals  on  the  following 
grounds  : — 

ist, — That  as  the  Subordinate  Judge  has 
found  that  the  adoption  is  invalid,  and  that 
Rhit  Bhunjun  Singh  is  the  heir  of  the  late 
Bindesuree  Pershad,  he  ought,  consistently 
with  this  finding,  to  have  decreed  the  plaint- 
iff's suit. 

2nd, — That  the  Subordinate  Judge  has 
misconceived  the  legal  effect  of  the  alleged 
acts  of  Rhit  Bhunjun  Singh  in  the  matter  of 
the  relinquishment  of  his  rights. 

jr</.— That,  according  to  law,  there  can  be 
no  relinquishment  of  inheritance  in  favour 
of  a  person  who  is  not  legally  entitled  to 
succeed  in  default  of  the  relinquishing 
party. 

4th, — That  the  property  having,  on  the 
death  of  Bindesuree  Pershad,  lawfully  vested 
in  Rhit  Bhunjun  Singh,  his  heir  under  the 
Hindoo  Law,  the  same  could  not  pass  from 
him  to  Desputty  Singh  without  a  valid 
transfer  by  him  of  his  right  in  favour  of 
Desputty  Singh,  and  the  appellant,  as  the 
creditor,  is  entitled  to  sell  the  property  in 
execution  of  his  decree. 

jM. — That  the  alleged  acceptance  of  the 
adoption  by  Rhit  Bhunjun  was  made  simply 
with  a  view  to  defraud  his  creditors. 

^M.—The  alleged  acceptance  is  inadmis- 
sible as  evidence  as,  though  alleged  to  have 
been  reduced  to  writing,  it  has  not  been  re- 
gistered. 


yih. — That  the  alleged  adopuoa  if 
under  the  Hindoo  Law. 

8ih. — ^Thai,   in  the  absence  of  aar 
evidence,  the  Subordinate  Jud^e  is 
in  assuming  on  conjectural  grounds 
alleged  adoption  was  made  with  the 
sion  of  Goman  Bhunjun  or  his  widow. 

There  is  a  cross -appeal  on  the  pan 
defendant,  respondent,  to  the  effect — 

isL — ^That  the  adoption  is  valid  a 
to  the  Hindoo  Law. 

2nd. — That  the  estate  of   the    late 
desuree  Pershad  could  not  legallj  be  pi 
under  the  Court  of  Wards. 

jrd, — That  the  sanction  of  the  LieaK 
Governor  to  the  adoption  was  not  ne< 

4lh. — That  the  Subordinate  Jadg-e 
error  in  holding  that  the  deed,  dated  the 
July  187 1,  does  not  operate  as  a  will. 

The   main   points  for  decision  are, 
is  the  alleged  adoption  of   Despattv 
valid,  for,   if   so,   the  learned  CoonseU 
Kennedy,   who  appears  for  the   appell 
admVts  that  his  client  has  no  case, 
if    not   valid,   then   as  an   alternative 
whether  the   dee  J,  dated    27ih    July     iS| 
operates    as  a   will.     The   questions  2S 
whether    the    sanction    of    the    Lieutei 
Governor   to   the    adoption    was    nece! 
whether  the  estate  of  the  lunatic  was  U 
taken  charge  of  by  the  Court  of  Wards,  andl 
effect  of  the  relinquishment  by  Rhit  Bhnnji 
are  subordinate  questions.     The  adoption^ 
Desputty  Singh,  the  fourth  and  yoangest 
of  the  late  Goman  Bhunjun  Singh,  is  alU 
to  have  been  made  by  the  late  Bind< 
Singh,  in  virtue  of  a  deed,  dated  the 
July  1871,  page    83  of   the   printed 
It  is  further  alleged  that  the  natural  fat 
of  the  boy  in  his  lifetime  gave  his  coi 
to  the  adoption,  which  consent  was  appi 
of  by  Asm  an  Kooer,  the  mother  of  ihe 
who  has'  been  examined  in  this  case. 
119  of  the  printed  book. 

The  deed  of  the  27ih  July  1871  is  to 
effect.     I  translate  from  the  vernacular  :— 

**The  writing  of  Baboo  Bindesuree  P 
shad  Singh,  proprietor  of  Mouzah  Dela 
&c. :     *1,  subject  to  the    sanction    of 
Collector    Saheb    Bahadoor    and    of 
Commissioner  Saheb  Bahadoor  and  oft 
gentlemen   of    the    Sudder    Board,    have, 
taken  in  adoption  Baboo  Desputty  Sio^' 
alias   Lalajee,   the  fourth   son   of  Baboit 
Goman  Bhunjun  Singh ;  that  I  have  ixaik  ' 
him  the  1 6-anna  proprietor  of  all  my  estate ' 
and  property  and  wealth,  that  is  to  say,  of 
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&H  chat  belongs  to  me;  and  this  child,  re- 
maining with  me  at  Arrah,  shall  be  taught 
"  to  read  and  write. 

"'25th  Srabun  1278  (corresponding  with 
"the  27th  July  187 1.) 

*•' Signed, Baboo  Bindesuree  Pershad Singh, 
"with  mv  own  hand.  This  letter  of  takin? 
**  in  adoption  which  has  been  written  is 
**  correct. 

"*  Writer,  Seo  Chum  Lai  I.  I,  by  order  of 
"Baboo  Bindesuree  Pershad  Singh,  have 
**  written  this  letter  with  my  own  hand.'" 

It  is  contended  by  Mr.  Kennedy  for  the 
appellant,  plaintiff,  that  this  document  is 
nothing  more  than  a  deed,  signifying  that 
the  intention  of  the  party  executing  it  was, 
if  certain  approval  was  obtained,  to  take  in 
adoption  Baboo  Desputty  Singh,  and  that,  as 
the  boy  was  not  given  or  accepted,  and  no 
ceremonies  of  any  kind  were  performed  by 
the  adopting  father,  the  adoption  is  invalid. 
On  the  other  hand,  it  is  contended  by  the 
Advocate-General,  Mr.  Paul,  and  Mr.  Wood- 
rofiPe  for  the  respondents,  that  the  deed  is 
one  of  adoption  as  well  as  a  testamentary 
disposition  of  the  estate  of  Banee  Pershad 
Singh,  and  that  all  the  ceremonies  necessary 
for  the  validity  of  the  adoption  were  observed. 
It  appears  clear  that  Baboo  Bindesuree 
Pershad  Singh,  if  not  insane,  was  a  man  of 
weak  intellect.  The  learned  Advocate-General, 
10  the  course  of  his  argument,  admitted  that 
Baboo  Bindesuree  Pershad  was  incapable  of 
managing  his  affairs  within  the  meaning  of 
Act  XXXV.  of  1858;  but  alleged  that  his 
estate  was  under  the  management  of  the 
Collector,  not  as  representing  the  Court  of 
Wards,  inasmuch  as  the  estate,  not  being  an 
entire  estate,  could  not  legally  come  under 
the  surveillance  of  that  Court,  but  could  only 
be  assumed  by  the  Collector  as  managing  the 
estate  of  a  disqualified,  proprietor.  The 
learned  Counsel,  Mr.  Kennedy,  for  the  appel- 
lant, also  admitted  that  much  lower  capacity 
vould  be  sufficient  for  the  purposes  of  an 
adoption,  which  to  a  Hindoo  is  almost  a 
leligious  ceremony  of  necessity  than  for 
a  will;  but  he  contends  that  the  evidence 
ibows  that  Bindesuree  was  of  too  weak  an 
inicmct  to  exercise  testamentary  capacity, 
even  admitting,  which  the  learned  Counsel 
doe*  not,  that  the  deed  could  be  considered 
as  u  ■'imeniary. 

It  ppears  to  me  clear  that  it  was  the 
chei  >ued  desire  of  the  late  Baboo  Bindesuree 
Pers  sad  Singh  either  to  have  male  issue  or 
to  adopt  During  his  lifetime  he  tried  to 
indu  e  the  authorities  to  permit  him  to 
niari     ijrain,  his  first  wife  being  dead,  but 


without  success.  At  page  88  of  the  printed 
book  will  be  found  copy  of  a  statement 
made  by  the  aforesaid  Baboo  in  the  presence 
of  Mr.  D'Oyly,  the  then  Collector,  and  of 
Dr.  Thornton,  the  Civil  Surgeon  of  Arrah, 
in  which  town  the  Baboo  resided.  This 
statement  is  to  the  effect  that  it  was  his 
earnest  wish  to  adopt  a  son ;  that  he  had 
thought  over  this  for  a  long  time ;  that  he 
wished  to  adopt  the  youngest  son  of  Goman 
Bhunjun  Singh  by  name  Lalajee ;  that  he 
wished  the  boy  to  live  with  him.  Then  he 
gives  his  reasons  for  selecting  the  youngest, 
because  the  two  eldest  would  inherit  their 
paternal  estate ;  and,  lastly,  that,  owing  to  the 
tender  age  of  the  boy  selected  (4  or  5  years), 
he  would  more  readily  recognize  his  adopts 
ing  father. 

At   page    103  will  be  found  copy  of  the 
evidence  of  Mr.  D'Oyly.  who  deposes  to  the 
execution  of  the  deed  of  the  27th  July   1871 
in  his  presence  by  Bindesuree  Pershad  Singh. 
That  Bindesuree  gave  his  reasons  in  full  for 
the  selection  of  the  boy,  viz.,  that  he  had  no 
heir  ;  that  he  had  applied  repeatedly  without 
effect  for  perniission  to  marry  ;  that  he  was 
very  lonely  and   wanted   somebody  to   live 
with   him ;   that   it  was   not  the  custom  to 
select  the  eldest  son ;  that  the  third  son  had 
already  been  adopted  by  another  party;  and 
that,  on  the  whole,  the  founh  and  youngest 
son  was  the  best  selection  he  could  make. 
Dr.  Thornton's   evidence  corroborates  this. 
I  am,  therefore,  clearly  of  opinion  that  the 
late  Bindesuree  Pershad  Singh  executed  the 
deed  of  the  27th  July  1871,  and  that  it  was 
his  desire  and  intention  to  adopt  Desputty 
Singh,  the  fourth  and  youngest  son  of  the 
late  Goman  Bhunjun  Singh.     The  selection, 
I  may  observe,  was  an  unobjectionable  one,  as 
Desputty    was    the    son   of  the  cousin  of 
Bindesuree   Pershad   Singh.     I   proceed  to 
consider  whether  at  the  time  this  deed  was 
executed  the  boy   had   been   given   by  his 
natural  parents,  and  accepted  by  Bindesuree 
Pershad  Singh  ;  and  on  this  part  of  the  case 
I  am  clearly  of  opinion  that  there  was  no 
gift  or  acceptance.     I  have  already  referred 
to    the    statement    of  the   late   Bindesuree 
Pershad  Singh,  page  88,  which  is  contem- 
poraneous with  the  deed,  in  which  it  is  recited 
that  the  adoption  had  been  made.     In  the 
statement  which   has   been   proved   by  the 
evidence  of  Mr.  D'Oyly  and  Dr.  Thornton, 
two  independent  and  reliable  witnesses,  all 
the  recitals  are  wholly   inconsistent   with   a 
previous  giving  and  taking.     Mr.  D'Oyly,  at 
page  104,  deposes  that  he  does   not  know 
whether  the  mother  of  the  boy  ever  came  to 
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Arrah  or  not,  or  whether  any  attempt  was 
made  to  obtain  her  content ;  that  such  con- 
sent was  not  given  to  Mr.  D'Oyly  in  his 
capacity  of  Collector  until  afier  the  death  of 
Bindesuree  Porshad  Singh ;  that  he,  Mr. 
D'Oyly,  did  not  ask  Bindesuree  Pershad  Singh, 
nor  was  the  question  mooted,  whether  the 
Baboo  had  got  the  consent  of  the  guardian 
of  the  boy. 

The  main  evidence  as  to  the  boy  having 
been  verbally  given  by  his  natural  father, 
Goman  Bhunjun,  and  accepted  by  Bindesuree, 
is  to  be  found  at  page  1 1 9  of  the  printed 
book,  m.,  that  of  Asman  Kooer,  the  widow 
of  Goman  Bhunjun  Singh.  The  first  part 
of  her  evidence  as  to  an  alleged  conversation 
between  her  late  husband  and  the  late 
Bindesuree  Pershad  is  hearsay.  The  letter 
which  she  alludes  to  has  not  been  produced, 
and  her  statement,  that  her  husband,  during 
his  lifetime,  gave  the  boy,  and  that  he  was 
accepted  when  he  was  eight  or  nine  monthsold, 
is  utterly  inconsistent  with  Bindesuree's  subse- 
quent attempt  to  marry,  and  with  the  state- 
ment of  the  alleged  adopting  father  in  1871 
when  the  boy  was  eight  or  nine  years  old,  that 
be  was  then  desirous  to  select  the  fourth  son 
of  Goman  Bhunjun  Singh  for  the  purpose  of 
adopting  him.  Further,  I  find  that  this  lady, 
Mussamut  Asman  Kooer,  in  her  deposition 
(copy  of  which  is  to  be  found  at  pages  26 
and  tj  of  the  printed  book)  stated  that  she 
had  not  received  instructions  from  her 
husband  regarding  the  adoption  of  any  other 
son,  whereas  it  is  admitted  that  one  of  the 
sons  has  been  adopted  by  Asu  Bhunjun,  the 
brother  of  this  lady's  husband.  At  pages  51 
and  53,  Sheo  Churn  Lall,  the  writer  of  the 
deed  of  adoption  and  the  mookhtear  of  Banee 
Pershad  Singh,  states  that  he  cannot  say 
whether  bis  employer  had  asked  for  the  boy 
or  whether  his  natuial  parents  consented. 

I  now  come  to  the  question  of  whether 
any  ceremonies  were  performed,  and  on  this 
part  of  the  case  I  have  no  doubt  whatever. 
In  my  opinion,  the  boy  was  never  taken  to 
Arrah,  the  residence  of  his  alleged  adopting 
father,  nor  were  any  ceremonies  performed. 
For  reasons  which  I  shall  give,  I  am  clearly 
of  opinion  that  it  was  the  desire  of  the  late 
Bindesuree  Pershad  Sin^h  to  adopt  the  son 
of  Goman  Bhunjun;  that  he  executed  a  deed, 
dated  ajth  July  1871,  signifying  such  inten- 
tion, but  that  the  matter  fell  through,  o^ing 
to  the  death  of  Bindesuree  Pershad  Singh 
within  a  very  few  days,  not  more  than  four 
days,  after  the  execution  of  the  deed,  which 
was  executed  in  anticipation  of  the  sanction 
to  the  proposed  adoption  of  the  Lieutenant- 


Governor  of  Bengal.  The  main  ci 
to  the  taking  of  the  boy  to  Airmh, 
dence  of  the  alleged  adopting  father, 
found  at  page  113  of  the  printed 
Salik  Singh,  who  describes  himself 
servant  of  the  late  Goman  Bhuajon 
father  of  the  boy,  says  fa«  has  no 
salary,  but  that,  whenever  he  requires  ic,< 
gets  I03  or  50  rupees."  He  staits 
saying  that  three  or  four  years  ago(hei 
examined  in  1874)  Bindesuree  Pi 
adopted  Desputty  Singh,  the  youngest 
Goman  Bhunjun  Singh ;  that  the  widow, 
out  any  apparent  reason  beyond  the 
that  Bindesuree  was  ill,  sent  hira 
witness)  to  Arrah;  that  Biadesoree 
"  You  know  that  your  master  Goman 
jun  has  given  me  his  youngest  son  to  a< 
Why,  unless  there  was  some  doubt  aboitf  I 
consent  of  Goman  Bhunjun,  should  tfaisi 
ment  have  been  made  ?  '*  Go  and  fetdi  1 
boy  immediately."  The  witness  sm 
mother  of  the  boy  expressed  her  satisfy 
and  sent  the  boy.  The  witness  then 
cribes  the  journey  to  Arrah,  the  arrival 
and  the  performance  of  certain  cerei 
by  Gunpnt  Misser,  not  the  family  Poi 
but  an  outsider  called  in.  because  the  a< 
\n^  father  was  seriously  ill,  and  delay  vat | 
be  avoided.  This  witness  admits  that 
of  the  relatives  of  the  family  were  pi 
that  no  Brahmins  were  present, 
nobody  was  fed,  although  the  Pnrohit  fori 
nonce  said  they  ought  to  be  fed.  Th$t 
manager  under  the  Court  of  Wards,  and 
is  important,  to  the  knowledge  of 
witness,  had  no  notice  of  the  perfonai 
of  the  ceremonies;  and,  lastly,  that  tlie  Pi 
received  only  i  rupee  4  annas  for 
services. 

The  witness,  Bungee  Kant,  pages  irj 
116,    who  is  a  salaried  servant  of  Gc 
Bhunjun  Singh,  states  that,  in  the  moDtb 
Srabun  (he  cannot  recollect  the  year) 
Bindesuree  Pershad  adopted  the  fourth 
of  his  (the  witness's)  master.     That  he 
told  that  Salik  Singh  had  come  to  talie 
boy,   and  was  directed   to  go   with  the 
This     witness    says    the    Purohit    Gonf 
Misser  went  with  the  party  from  Dulib| 
to  Arrah,  which  is  contradicted  by  the  ei 
dence  of  Gunput   Singh.     When  this  ^ 
stated,  the  pleader  for  the  defendants  dedii 
to  examine  this  witness  further,  stating  ^\ 
he  was  colluding  with  the  plaintiff. 

Then  we  have  the  evidence  of  the  quoa* 
Purohit,  Gunput  Singh.  He  is  not  the 
family  Purohit.  Lakeram  Misser  is  ^ 
family  Purohit,  but  it  is  said  that  the  can 

d 


0 


Civil 


tm  WBBUT  BSfOlTKE. 


Rulings. 


197 


|i&  emergent  one,  that  the  adopter  was 
ily  ilU  and  was  obliged  to  avail  himself 
service  of  the  first  Pjrohit  available, 
may  be  something  in  this,  but  on 
lering  the  evidence  of  Gunput,  I  con- 
it  to  be  wholly  untrustworthy.     Turn- 
page  III  of  the  printed  book,  I  find 
this  witness  says  that,  in  Srabun  (he 
remember  the  year),  he  came  to  Arrab 
^e  Bindesuree  Pershad,  because  he  heard 
ras  ill.    The  witness  then  describes  how 
)y  was  brought  by  Silik  Singh,  and  the 
imonies    which    were    then    and    there 
^rmed,  that  is  to  say,  late  in  the  evening 
le  day   on   which  ths   boy   arrived  at 
^h.    Tbis  Purohit  states  that,  according 
Hindoo  Liw,  he  performed  the  cere- 
lies  according  to  the  principles  of  the 
Lras,  admits  that  he  had  never  before 
»rmed  the  ceremonies  connected  with  an 
»tion«  admits  that  the  relatives, ''  brethren" 
^e  family*  ought  to  be  present,  but  were 
present,  is  unable  to  remember  what  are 
twelve  kinds  of  sons  who  can  be  adopted 
T  the  HindoD  Liw,  and  that  he  received 
of  1  rupee  4  annas. 

I  now  come  to  the  question  whether  the 
of  the  27th  July  1871  operates  as  a 
I  am  clearly  of  opinion  that  the  deed 
luestion  is  not  a  will.    It  seems  to  me 
xessary  to  discuss  the  question  whether, 
ling  to  the  acts  of  Bindesuree  Pershad 
[h,  I  can  say  that  they  implied  a  dispos- 
[mind,  that  he  understood  the  nature  of 
property,  the  use  and  benefits   arising 
it,  and  that  he  had  the  sense  and  discre- 
Ito  select  a  person  or  persons  to  enjoy  his 
^erty  after  his  death.     If  it  were  neces- 
to  decide  this  question,  I  should  with- 
kesitation  say  that  the  very  best  evidence 
Id  be  required,  looking  to  the  admitted 
sctlity  of  intellect  of  the  aforesaid  Baboo, 
rder  to  establish  a  capacity  on  his  part 
|ake  a  testamentary  disposition.     I  do  not 
[q  to  say  that  a  perfectly  balanced  mind 
[uired,  nor  do  I  lay  much  stress  on  the 
that  because   the  Biboo  indulged  his 
mrs  in  unaccustomed  ways  that  he  was 
fore  of  unsound  mind  ;  but  I  can  have 
lesitation  on  the  evidence  before  me  in 
Ing  th)t  he  had  not  sufficient  cap  icily 
indcrstand  the  nature  and  character  of  his 
supposing  the  document  in  question  to 
will.     Tnat  it  is  not  a  will  seems  to  me 
Looking  to  his  intentions,  an  import- 
element,  I  And  from  his  statement  at  page 
that  he  wished  to  adopt — a  wish  natural 
Hindoo.     In  the  document,  at  page  89, 
recited  that  be  wishes  the  boy  to  reside 


with  him,  the  party  executing  the  document, 
at  Arrah ;  this  is  not  a  testamentary  declara- 
tion ;  and  theh,  when  he  signs  the  document, 
he  treats  it  simply  as  a  letter  of  adoption. 
It  seems  to  me  that  the  defendants  being 
conscious  of  the  weakness  of  their  case  have 
fallen  back  upon  this  alternative  plea  of  a 
will. 

Then,  as  to  the  effect  of  the  alleged 
relinquishment  by  Rhit  fihunjun  Singh,  it  is 
true  ttiat  he  admits  in  his  evidence,  pages  95 
and  i3[,  that  he  wrote  that  <'  he  agreed  and 
consented  to  the  adoption "  with  his  own 
hand;  but  he  also  states,  page  96,  *'I  never 
''  had  the  slightest  expectation  of  ever  obtain- 
"  ing  this  property  of  Bindesuree's.  I  did 
'*  not  apply  for  a  certificate  on  Bindesuree's 
*'  death,  as  I  considered  the  adoption  all  right 
'^  and  valid ;  when  the  application  for  consent 
'*  was  sent  to  the  Board  and  returned,  I  then 
"  made  my  application.  If  the  Government 
"  does  sanction  the  adoption,  I  would  not 
"  apply  for  this  certificate  of  course." 

No  admission  of  Rhit  Bhunjun,  with  refer- 
ence to  the  adoption,  can  make  the  adoption 
valid. 

I  would  reverse  the  decision  of  the  Subor- 
dinate Judge,  and  decree  the  plaintiff's  suit 
and  appeal  with  costs. 

Ponii/ex,  J, — I  quite  agree  in  the  judg- 
ment of  Mr.  Justice  Kemp.  I  shall  how* 
ever  add  a  few  observations  on  the  case. 

In  my  opinion,  we  must  consider  that  the 
deceased  Bindesuree  and  his  estates  had  been 
properly  placed  under  the  management  of 
the  Court  of  Wards.  The  deceased's  father 
had  been  a  lunatic.  On  his  death,  the 
deceased's  younger  brother  had  taken  on 
himself  the  entire  management  of  the  pro- 
perty, and  on  the  death  of  the  brother  the 
Government  pleader,  by  petition,  dated  the 
19th  February  1864,  prayed  that  "the 
mehals ''  of  the  idiot  be  brought  under  the 
management  of  tne  Court  of  Wards. 

If  the  deceased  Bindesuree  had  been 
entitled,  as  is  contended  by  the  respondents, 
to  joint  property  only,  he  could  not  have  been 
placed  under  tiie  care  of  the  Court  of  Wards. 
But  we  find,  on  the  i4ih  of  March  1864,  an 
order  as  follows:  "That  to-morrow  the 
Mohafiz  do  submit  a  kyfeut  whether  the 
properties  of  Bindesuree  and  Mohabir  (the 
deceased's  brother)  were  joint  or  the  entire 
mehal."  On  the  i5ih  March  a  kyfeut  was 
filed  accordingly,  and,  on  the  same  day,  a 
perwanna  was  issued  to  the  Government 
pleader,  directing  him  to  take  the  necessary 
proceedings.  On  the  i8ih  April  1865, 
Mr. -Tucker,  the  Judge  of  Shahabad,  made 
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an  order,  which  commenced  as  follows  : 
"  An  application  has  been  made  by  the 
"  Collector  of  Shahabad,  on'  the  part  of 
"  Government,  representing  that  Baboo 
'*  Bindesuree^ershad  is  of  unsounCt  mind 
''  and  incapable  of  managing-  his  affairs,  and 
^^  praying  that  his  property  be  taken 
''under  the  Court  of  Wards.*'  The  order 
concluded  by  directing  that  Bindesuree's 
estate  be  placed  under  the  Court  of  Wards, 

It  appears  from  these  proceedings  that 
proper  care  was  taken  to  inquire  whether 
Bindesuree  had  separate  estate  of  a  nature 
to  render  it  proper  that  he  and  it  should  be 
placed  tmder  the  management  of  the  Court 
of  Wards,  and  1  think  that,  unless  the  con- 
trary is  shown,  wc  must  consider  that  he  was 
properly  placed  under  the  management  of 
the  Court  of  Wards.  .  It  is  not  sufficient  in 
my  opinion  to  show  that  he  was  possessed 
of  some  joint  estate. 

Without  giving  any  opinion  whether  the 
absence  of  the  consent  mentioned  in  section 
74  of  Act  XXKV.  of  1858  would  invalidate 
an  adoption  in  other  respects  valid  and  com- 
plete (which  seems  at  least  doubtful,  see  9 
Moore's  Indian  Appeals,  page  294,  and  the 
observations  by  the  Judicial  Committee  on  the 
same  case,  p^ge  299,  leaving  the  validity  of 
any  further  adoption  under  the  power  for  future 
trial),  I  think  it  clear  upon  the  evidence  that 
the  document  of  the  27th  July  1871  was 
intended  to  be  acted  upon  only  if  the  con- 
sent was  obtained.  Upon  that  understand- 
ing, the  Collector  Mr.  D'Oyly  appointed  a 
future  day  for  the  ceremonies,  and  applied 
for  the  consent.  Mr.  D'Oyly  says  in  his 
deposition  (an  attested  copy  of  which  has 
been  filed):  "  After  the  deed  was  executed 
"  (27ih  July,  Thursday),  I  directed  the 
*'  manager  to  see  that  all  the  usual  and 
'*  necessary  ceremonies  were  performed,  and 
*'  first  of  all  Monday  was  fixed  on  as  the 
''  day  on  which  all  the  relatives  were  to  be 
"  collected  together.  And  afterwards  I 
''considered  it  advisable  to  await  reply  to 
"  the  official  report  I  had  made  to  the  Com- 
"  missioner,  and  before  receipt  of  such  reply 
"  the  ward  died,  and  it  was  simply  conse- 
"  quent  on  the  ward's  death  the  matter  was 
**  slopped.*'  Afterwards  he  says  :  **  I  do  not 
"  know  if  any  attempt  was  made  to  obtain 
*'  the  previous  consent  of  the  mother  or  not. 
*•  1  do  not  know  if  any  ceremonies  or  not 
"  took  place  relative  to  ihe  adoption  beyond 
"  the  ward's  declaration  that  he  had  adopted 
''  the  boy  mentioned  in  the  adoption-deed. 
'*  I  sanctioned  no  expenses  on  account  of  the 
"adoption."    And  further  on:   "The  con* 


'*  sent  of  Asm  an  Kooer  (the  boy's 
"  was  given  in  by  petition  after 
"  of  the  ward." 

I  gather  from  this  that  the  x\ 
the  parties  on  the  27th  of  Jalv  was 
ceremonies,  &c.,  should   not   be 
earlier  than  Monday,  the  3151  of  Jt 
Mr.  D'Oyly  deposes  to  th^  fact  :hit 
suree  died  three  or  four  days  after 
July.     I  do  not    balieve   the  evidcu< 
the   boy  was  brought   over  in  the 
from    his    mother.     I   do    not   beli< 
evidence    about     any     ceremonies 
taken  place,  and  it  is  clear  that  no 
were  summoned,   and   that   no 
given  to  Mr.  D'Oyly  or  the  manager 
(Tourt  of  Wards.     It  may  be  that  an 
lion   in   this  family  might  have  been 
without  any  ceremonies,  and    « 
evidence   as   to   Bmdesuree's    caste, 
think  it  clear  upon  the  evidence  that 
the  intention  of  all  parties  that  cerei 
should  be  performed,  and  that  the  rel 
should    be   summoned.     According  ttj 
evidence   of  Sale^ram    Singh,     Btnc 
said  to  him :  "  The  Collector  has  ap] 
a  date,  and  he  will  supply  the  expenses, 
I  will  find  the  brethren." 

I  am  of  opinion,  therefore,  that  thefei 
in  fact  no  adoption,  although  Bindesureej 
exceeviin;;ly  anxious  to  adopt,  and  vas^j 
bably  of  sufficient  capacity  to  adopt, 
much  as  adoption  is  a  religious  and 
sary  act. 

With  respect  to  the  respondent's  all 
tive  argument  that  the  instrument  c 
27th  of  July  may  be  treated  as  testam< 
and  in  the  nature  of  a  will,  I  think 
even  if  it  could  be  so  treated,  the 
shows  that  Bindesuree  had  not  si 
testamentary  capacity.  But  I  am  of 
that  the  instrument  was  never  intended 
and  ought  not  to  be,  treated  as  a  will 
document  was  provisional,  and  was  intei 
to  be  acted  upon  during  Bindesuree's 
And  the  words  which  are  relied  upon* 
words  of  gift  are  to  my  mind  merely 
criptive  of  the  result  of  the  intenc 
adoption.  And,  if  there  was  in  fact 
adoption,  no  approval  by  Rhit  Bhunjun, 
before  or  after  Bindesuree's  death, 
affect  his  estate.  And  indeed,  according 
Mr.  D'Oyly 's  attestation,  such  approval 
given  to  an  adoption,  subject  to  the  san< 
of  the  Lieutenant-Governor  being  obiaii 
which  never  was  obtained. 
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The  2oih  March  1876.  | 

^  Present: 

#  Hon'ble  W.  Markby  and  Romesh 
Chunder  Mitter,  Judges, 

Inheritance— Primog^eniture. 
Case  No.  1083  of  1875. 

jp/  Appeal  from  a  decision  passed  by 
jj  Officiating  Judge  of  Cuttacky  dated 
t.gtk    April  i8y$y  affirming  a  decision 

F  Subordinate  Judge  of  that  District^ 
th€  31st  March  1874. 

|frza  Mahomed  Akal  Beg:  (one  of  the 
I  Defendants),  Appellant^ 

I 

versus 

%  Mahomed  Koyum  Beg  and  another 
^intiSs)  and  others  (Defendants),  Re- 
^tmdents, 

y.  T,  Woodroffe  and  Baboos  Unnoda 
^frshad  Banerjee,  Mohesh  Chunder 
tkazvdhry^  and  Mohendro  Lall  Mitter 
t  Appellant. 

ftos  Sreenath  Doss,  Ob  hoy  Churn  Bose^ 
id  Amarendro  Nath  Chatter] ee  for 
liespon  dents. 

here  a  suit  was  brought  by  two  younjrer  brothers, 
nee  with  Mahomedan  Law,  for  their  shares  in 
rty  which  was  held  by  an  elder  brother,  and 
had  been  held  by  a  succession  of  elder  brothers 
\\a^%  course  of  years,  two  of  the  members  having^ 
ifiner  trials  had  their  right  to  exclusive  inheritance 
M  by  formal  decisions,  held  by  the  High  Court 
l»  in  the  absence  of  any  sunnuds  declaring 
JBOiitraryy  the  practice  of  succession  by  primogeni- 
inttst  be  accepted  as  prevailing  on  the  estate. 

fforkby,  J. — The  plaintiffs,  who  are  re- 
Indents  in  this  appeal,  sued  as  heirs,  under 
I  general  Mahomedan  Law,  to  recover  from 
^T  brother,  the  appellant,  their  share  of 
»  property  left  by  their  father.  The 
5pcrty/m  dispute,  is  landed  property,  situate 
the  District  of  Cuttack,  which  was  origi- 
lly  granted  to  Mirza  Mahomed  Saleh,  the 
lomon  ancestor  of  the  parties,  about  two 
ndred  years  ago,   by  the  then  reigning 


Mogul  Emperor.  From  the  original  grantee, 
it  passed  to  his  elde^  son  Afzool,  and,  he 
being  childless,  to  his  brother  Shere 
Mirz-i.  The  latter  appears  tQ  have  been 
succeeded  by  his  second  son  BurooIUh  about 
the  year  1710,  but,  from  that  time  until 
the  present,  the  praperty  has  passed  regularly 
from  eldest  son  to  eldest  son  down  to  the 
father  of  the  present  litigants  who  obtained 
possession  about  the  3'ear  1826.  The  only 
question  raised  in  the  case  is  whether  on 
his  death  the  property  descends  entire  to 
the  appellant  as  eldest  son,  or  is  divisible 
amongst  the  parties  according  to  the  general 
Mahomedan  Law. 

The  very  same  question  was  raised  in 
the  year  1826,  when  Hyder,  the  grand- 
father of  the  present  litigants,  was  in  sole 
possession.  Other  members  of  the  family 
then  claimed  shares,  but  their  claim  was 
dismissed  by  the  Judge  of  Cuttack,  and  his 
decision  was  afRrmed  by  the  Commissioner. 

The  matter  then  rested  until  1852.  In 
the  meantime  Goolzad,  the  eldest  son  of 
Hyder,  had  succeeded  to  the  property.  In 
that  year,  Dijdahar,  his  next  brother,  present- 
ed a  petition,  alleging  that  he  was  entitled  to 
a  share  in  the  property,  and  asking  to  be 
allowed  to  sue  in  formd  pauperis;  but 
this  application  was  refused,  and  no  further 
steps  were  cheA  taken.  Dhara,  another 
brother  of  Goolzad,  however,  subsequently 
brought  a  suit  in  the  Moonsiff's  Court,  to 
recover  his  share,  which  suit  was  dismissed 
in  1862.  Goolzad  died,  and  the  present 
appellant  succeeded  in  the  year  1872,  and 
upon  an  application  to  the  Collector  for 
mutation  of  names,  Yassin,  one  of  the 
present  respondents,  put  in  a  petition, 
acknowledging  the  appellant's  right  as  eldest 
son  to  the  entire  property. 

Notwithstanding  the.^e  facts,  both  the 
Courts  below  have  held  that  the  property 
is  divisible  according  to  the  ordinary  rules 
of  inheritance  under  the  Mahomedan  Law. 

We  are  unable  to  agree  in  this  conclu- 
sion. In  the  litis;ation  of  1826,  the  Judge 
of  Cuttack  and  the  Commissioner,  with  the 
original  sunnuds  before  them,  held  that  the 
property  did  not  descend  according  to  the 
general  rules  of  inheritance,  but  according 
to  the  rules  of  primogeniture.  That  deci- 
sion had  been  twice  since  disputed  and 
twice  affirmed,  and  it  would  be  a  very 
strange  thing  indeed  now  to  hold  that  all 
these  decisions  were  wron? ;  especially  when 
not  a  single  sunnud  is  now  produced,  so  as 
to  enable  us  to  see  what  the  terms  of  the 
grant  really  were. 
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It  is  said  that  the  Judge  of  Cuttack,  whose 
judgment  was  affirmetl  by  the  Commis- 
sioner, did  not  hold  that  the  property 
descended  according  to  the  law  of  primogeni* 
ture,  but  only  that  the  reigning  power  had, 
by  successive  grants*  chosen  to  confer  the 
property  afresh  on  several  •successive  mem- 
bers of  the  family  to  the  exclusion  of  the 
rest,  choosing  the  eldest  son  for  his  fitness 
and  ability.  But  we  do  not  put  that  con* 
struction  on  the  judgment,  for  it  must  be 
remembered  that  neither  Hyder,  who  was 
then  in  possession,  nor  his  father,  nor  his 
uncle,  who  had  preceded  him,  had  any 
sunnud.  None  at  least  was  produced  or 
mentioned,  and,  therefore,  upon  that  view, 
Hyder  Ali  had  no  title  to  the  property  at, 
all,  which  was  clearly  not  the  opinion  of 
the  Judge.  No  doubt  the  Judge  refers  to 
the  fitness  and  ability  of  the  eldest  son,  but 
as  we  think  only  as  the  ground  why  the 
ordinary  r.ules  of  succession  were  departed 
from.  We  consider  that  the  Judge  of 
Cuttack,  by  the  decision  of  i8j6,  intended 
to  hold  that,  under  the  sunnuds.  the  property 
was  made  descendible  to  the  eldest  son 
entire. 

It  has  been  also  contended  that  this 
exceptional  course  of  succession,  even  if  it 
ever  existed,  was  abolished  by  Regulation 
XL  of  1793,  made  applicaMe  to  Cuttack  by 
Regulation  XII.  of  1805.  But  we  think 
that  the  first  proviso  of  section  36  excludes 
that  contention.  By  that  section,  the 
general  Regulations,  so  far  as  they  are  not 
superseded  by  the  provisions  of  that  Regula- 
tion, are  made  applicable  to  Cuttack  :  *'  Pro- 
"vided,  however,  that  nothing  herein 
"contained  shall  be  construed  to  authorize 
"  the  division  of  the  lands  comprised  in  any 
''estates  in  the  Zillah  of  Cuttack,  in  which 
''the  succession *to  the  entire  estate  devolves 
"  according  to  established  usage  to  a  single 
"  heir." 

We  see  no  ground  for  holding,  as  contend- 
ed for  the  respondents,  that  this  proviso 
is  applicable  to  those  districts  only  which 
are  mentioned  in  the  schedule  at  the  close 
of  the  section.  The  schedule,  in  our 
opinion,  only  refers  to  the  exemption  con- 
tained in  the  second  proviso,  and  we  may 
observe  that,  not  long  after  the  passing  of 
the  Regulation,  the  Judge  of  Cuttack  and 
the  Commissioner  put  the  same  construc- 
tion upon  this  section. 

In  our  opinion,  therefore,  the  decision  of 
both  the  Courts  below  ought  to  be  reversed, 
and  the  suit  dismissed  with  costs  in  all  the 
Courts. 


The  21st  March  1876. 

Present: 

The  Hon'ble  F.  A.  Glover  and  R< 
Chunder  Mitter,  Jmdges. 


TuUabi-Brahmootiir — 1 

Tennre — Notice  of  Fnhanceniegt. 

Case  No.  149  of  1875. 

Special   Appeal  from  a  decision  pasx 
the     jfudicial     Commissioner     of 
Nagpore^  dcUed  I  he  21  si  November 
affirming    a    decision    0/    the     A\ 
Commissioner    of  Manhhoom^    dalei. 
261  h  August  r8j^. 

Rajah  Nil  Monee  Singh  Deo  Baha< 
(Plaintiff),  AppeUanl, 

versus 

Chunder  Kant  Banerjee  (Defendant}^ 
Respondent, 

The    Advocate- General    and     J/r.    J, 

Wood r off e  and    Baboos     Umbica     Ci 

Bose   and    Oopendro    Chunder    Bou 

Appellant. 


Baboo  Chunder  Madhub  Ghost  for 
Respondent. 

A  tultttbi-brmhniootur  Is  a  p«nmneiit  intci 

tenure,  eotltlingr  the  holder  to  a  notice  ander 
VIII.  of  1793. 

Glover y  J, — We   cannot  go  behind 
order  of  remand  made  by  this  Conrt  oa 
15th  of  January  1874.     The  case  was 
sent  back  to  the  Assistant  Commissioner 
"  have  it  distinctly  tried  what  is  the 
"  of  the  defendant's  tenure.     Go  the 
"on  that  issue  will  depend  whether  or 
"  the  plaintiff  is  entitled  to  recover  ia 
"  suit  on  the  notices  which  he  has 
"  served," 

Both  lower  Courts  have  now  foood 
the  defendant's  tenure  is  a  "luUi 
brahmooiur "  one,  held  as  such  from  theui 
of  the  perpetual  settlement,  and  iki 
such  an  intermediate  tenure  as  emkles  dM 
holder  to  a  notice  under  section  51,  Regaiil 
ti^Mi  VilL  of  1793. 
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The  grounds  of  special  appeal  are,  that  the 
icial  Commissioner  has  taken  no  notice 
a  quantity  of  documentary  evidence  to 
w  that  the  rent  of  the  holding  has  varied 
ice  the  perpetual  settlement,  and  that  the 
ore  itself,  as  found  by  the  Court  below,  is 
t  of  a  kind  which  would  entitle  the  owner 
notice  under  the  Regulation  of  1793. 
With  regard  to  the  first  objection,  we 
Eemark  that  the  Judicial  Commissioner 
Slates  distinctly  in  his  judgment  that  he  has 
••very  fully  considered  all  the  evidence 
idduced  on  both  sides ;''  and,  moreover,  the 
uments,  which  it  is  now  said  that  the 
udicial  Commissioner  did  not  consider,  do 
in  any  way,  assist  the  appellant's  case, 
e  pottah  of  1206,  which  is  the  document 
iefly  relied  on,  does  not  show  that  the 
nare  was  created  since  the  settlement; 
|Qite  the  contrary,  the  holding  is  described 
fa  it  as  an  old  one,  "  gozashta  jumma ; ''  the 
ptmost  the  pottah  could  prove  is  that  the 
t  had  varied,  but  this  would  not  show 
t  the  tenure  did  not  come  under  the 
egulation. 

There  is  undoubtedly  evidence  on  the 
fecord  showing  that,  at  the  time  of  the  decen- 
nial settlement,  the  defendant's  holding  was 
entered  in  the  records  asa  tullub>i>brahmootur 
ipoe,  paying  a  quit-rent  of  sicca  rupees  182-9, 
d  that  the  Judicial  Commissioner  has 
nd  that  this  was  the  nature  of  the 
Iding. 

I  In  Rajah  Nil  Monee  Singh  vs.  Chunder 
Kant  Banerjee,  14  Weekly  Reporter  251, 
|i  case  almost  precisely  similar  to  this,  and 
iketween  the  same  parties,  it  was  held  that  a 
lab-i-brahmootur  tenure  was  one  that 
itled  the  owner  to  notice  under  Regulation 
111.  of  1793.  And  in  Rajah  Nil  Monee 
Singh  vs.  Ram  Chuckerbuity,  21  Weekly 
Reporter  439,  the  result  was  much  the  same, 
was  held  in  that  case,  that  the  defendant's 
ore  being  found  to  represent  a  permanent 
ferabie  interest  in  the  land,  intermediate 
een  the  proprietor  of  the  estate  and  the 
came  under  the  provision  of  the  Regu- 
,  and  gave  its  owner  the  right  to  notice 
er  the  law  of  1793.  In  that  case  also 
plaintiff  was  the  same  person  as  the 
intiff  in  this  case,  and  the  defendant  set 
the  same  defence  as  that  made  in  the 
nt  suit.  This  suit  has,  moreover,  been 
ice  remanded,  so  that  it  is  hardly  possible 
conceive  a  case  in  which  the  plaintiff  had 
better  opportunity  to  ascertain  what  his 
)4%fats  were,  and  to  bring  them  forward  in  a 
'fioper  and  legal  manner. 
«     It      argued  that  the  evidence  on  which 
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the  Judicial  Commissioner  has  relied,  does 
not  prove  that  the  defendant  is  an  interme- 
diate holder.  This  was  a  question  of  fact 
wiih  which  the  Court  below  had  exclusive 
power  to  deal,  and  it  has  not  been,  in  any 
way,  shown  us  that  the  finding  was  come  to 
upon  no  evidence.  It  cannot  indeed  be  said 
so  in  the  face  of  the  entry  of  this  holding  as 
a  tullub-i-brahmootur  one  in  the  settlement- 
papers  of  1790.  It  may  be  that  the  defend- 
ant has  cultivated,  or  does  cultivate,  some 
part  of  the  holding  himself,  but  this  would 
not  deprive  him  of  his  position  as  the  holder 
of  an  intermediate  tenure. 

We  think  that  the  Judicial  Commissioner 
has  found  upon  sufficient  legal  evidence  that 
the  defendant  holds  an  intermediate  tenure, 
and  upon  this  finding,  as  laid  down  in  the 
remand  order  of  1874,  depended  the  question 
whether  the  plaintiff  was  entitled  to  sue  for 
enhanced  rent  under  the  notices  he  had 
already  served. 

The  special  appeal  is  dismissed  with 
costs. 


The  2 1st  March  1876. 

Present: 

The  Hon'ble  F.  A.  Glover  and  Romesh 
Chunder  Hitter,  Judges. 

Eviction^Ejectment — Right  of  Occupancy. 

Case  No.  2047  oi  1874. 

Special  Appeal  from  a  decision  passed  hy 
the  Subordinate  Judge  of  Bhaugulpore, 
dated  the  2gth  May  iSj^^  reversing  a 
decision  of  the  Moonsiff  of  Begooserai, 
dated  the  21st  November  iSy^. 

Chowdhry  Izharool  Huq  (Defendant), 

Appellant, 

versus 

Bhoosee  Mahtoon  (Plaintiff),  Respondent. 

Mr.  R.  E.  Twidale  and  Moonshee  Serajul 
Isla>n  for  Appellant. 

Mr.  M,  L.  Sandel  and  Baboo  Mohesh 
Chunder  Chowdhry  for  Respondent. 


If  a  tenant  holds  his  land  for  a  term  of  years,  and 
no  new  tenancy  is  created  by  the  zemindar  on  the  terml* 


to) 


Civil 


THB   WltKLT  ElPOtTKK. 


Rulings. 


[V, 


nation  of  the  original  leaae,  either  by  receipt  of  rent 
or  in  any  other  way,  and  if  the  tenant  has  no  other  title 
to  the  land  beyond  that  conceded  in  the  orifrinal  lease 
for  a  term  of  years,  the  zemindar  is  entitled  to  evict  the 
tenant  on  the  expiration  of  the  lease  without  the  inter- 
vention of  a  Court : 

At  the  birth  of  a  right  of  occupancy  the  above  pomts 
should  be  enquired  into. 


MilUr,  J, — This  was  a  suit  to  recover 
possession  of  a  piece  of  land  on  the  allega- 
tion that  the  plaintiff  had  acquired  a  right 
of  occupancy  therein  and  that  he  was  eject- 
ed on  the  isi  of  A-ssar  1279  by  the  defend- 
ant zemindar. 

The  defendant  denied  that  the  plaintiff 
had  acquired  a  right  of  occupancy,  and 
alleged  that  it  was  held  under  a  temporary 
Isase  extending  from  1273  to  1279  F.  S., 
and  that,  on  the  expiration  of  the  term  of 
this  leiise  he  having  demanded  a  higher  rent, 
the  plaintiff  relinquished  the  land. 

The  Moonsiff  found  that  the  plaintiff's 
allegation  as  to  his  having  a  right  of  occu- 
pancy was  not  made  out :  and  that,  on  the 
other  hand,  the  allegations  upon  which  the 
defence  rested,  were  substaniiated.  Upon 
that  the  Moonsiff  dismissed  the  suit. 

On  appeal  the  Subordinate  Judge,  finding 
that  the  defendant  failed  to  establish  that  the 
plaintiff  relinquished  the  land,  held,  without 
trying  the  other  disputed  questions  of  fact 
arising  in  the  case,  that  the  plaintiff  was 
entitled  to  a  decree  at  once.  He  says : 
"  Admitting  that  the  plaintiff's  lease  was 
for  a  term  of  years,  and  that  it  has  been 
brought  to  a  close,  still  the  landlord  could 
not  eject  the  plaintiff  without  the  interven- 
tion of  the  Court.  It  is  immaterial,  there- 
fore, for  the  purposes  of  this  suit,  to  enquire 
whether  or  no  the  plaintiff  has  a  possessory 
right. 

We  do  not  think  that  the  Subordinate 
Judge  is  right  in  his  view  of  the  law.  If 
the  plaintiff  held  for  a  term  of  years,  and  if 
any  new  tenancy  to  the  land  had  not  been 
created  by  the  zemindar  after  the  termination 
of  the  term  of  the  lease  either  by  receipt  of 
rent  or  otherwise,  and.  besides  the  grant  for 
a  term  of  years,  if  he  has  no  other  title  to 
the  land,  it  is  evident  that,  on  the  expiration 
of  the  term  of  the  grant,  the  zemindar  would 
be  entitled  to  evict  him.  The  Subordinate 
Judge  has,  therefore,  decreed  the  plaintiff's 
claim  without  determining  all  the  questions 
of  fact  which  arise  between  the  parties. 
We,  therefore,  remand  this  case  to  him  for 
re-trial. 

Costs  will  abide  the  result. 


Glover t  J* — I  concur. 


The  22nd  March  1876. 

Preunt: 

The  Honble  F.  B.  Kemp  and  E.  G. 

Judges. 

Inheritance— Anceitrml  Property--] 
Liabilities  ^Ezecntioa  of  Decree. 

Case  No.  306  of  1875. 

Misctllaneous  Appeal  from  an  order 
by   the    Officiating  Judge  of  Gym^ 
the  22nd  June  18^$. 

Mussamut  Omuthoonnissa  (Decree-1 

Appellant, 

versus 

Puresmun  Narain  Singh  (Judgment-d< 

Respondent, 

Air,  Ameer  Aliznd  Baboo  Hem  Chi 
Banerjee  for  Appellant. 

Baboos  Kalee  Mohun  Doss  and  Jogi 
Chunder  Dey  for  Respondent. 

The  freedom  of  a  son  from  obligation  to  pay  a 
father's  debts  has  respect  to  the  nature  of  the 
not  to  the  nature  of  the  property  inherited  by 
father ;  and  where  the  debt  is  not  of  an  immoQd 
judgment-creditor  of  deceased  father  can 
ag^ainst  the  inherited  property  in  execution  of  dei 
follow  any  assets  which  can  be  traced  to  the  son's 

Kemp,  7.— \Vk  think  that  the  decisi 
the  Judge  in  this  case  is  clearly  wrong 
law  on  both  points.  The  decree-holdo^' 
the  appellant  before  us.  She  obtai 
decree  against  Poorsudh  Narain 
Poorsudh  Narain  Singh  appears  to  have 
in  Assin  1279  Fuslee,  leaving  a  minor 
Juggemath  Singh  and  a  widow  Mns« 
Chundela.  The  decree-holder  sued 
minor  represented  by  a  near  relation — 
ly,  the  nephew  of  the  judgment-debtor 
she  also  sues  the  widow.  In  the  d 
Puresmun  Narain,  the  guardian  of 
minor,  was  absolved  from  all  personal  li 
lity,  and  the  decree-holder  was  directed  M, 
realize  the  amount  due  by  the  sale  of  wh^ 
ever  assets  of  the  judgment-debtor's  then 
might  be  in  the  hands  of  Juggemath  Siogk 
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Upon  this  the  appellant  applied  to  execute 
«r  decree.     The  Judge  has  held  that,  under 
file  Mitakshara  law,  she  is  not  entitled  to 
"    ecutc  her  decree;  and  also  that  she  cannot 
low  the  assets,  amounting  to  Rs.  2,000,. 
lich  the  guardian  of  the  minor  admits  are 
in  the  hands  of  the  minor  Juggernath  Singh 
its  assets  received  by  him  from  his  father, 
the  judgment-debtor.  The  Judge  has  quoted 
several  decisions  in  the  course  of  his  judg- 
ment, and  he  winds  up  his  decision  by  saying 
that  the  decree-holder's  prayer  on  each  of 
these  grounds,  namely,  the  prayer  to  sell  the 
rights  and  interest,  not,  as  the  Judge  sup- 
!p::ses,  of  the  minor,  but  of  the  father,  the 
•jodgment-debtor;  and  also  on  the  2nd  ground, 
tiamely,  her  application  to  proceed  under 
;  section  203  of  the  Code  as  against  the  assets 
of  the  judgment-debtor  which  had  come  into 
ithe  bands  of  the  minor,  and  which  he  has  not 
duly  accounted  for — cannot  succeed  under  the 
Miiakshara  law.     The  decision  of  the  Privy 
Council  in  the  case  of  Girdharee  Lall  vs, 
Kantoo  Lall  and  others,  which  is  the  ruling 
I  case  now,  has  laid  down  that  "it  is  impor- 
tant to  consider  what  the  interest  of  the 
"son  is  that  he  acquired,  and  whether  he 
"  gained  such  an  interest  in  the  property  as 
••prevented  it  from  being  liable  to  pay  a  debt 
•*  which  his  father  had  contracted  ; "  and  in 
answer  to  that    question    their    Lordships 
observed :  **  If  his  father  had  died,  and  had 
**kft  him  as  his  heir,  and  the  property  had 
''come  into  his  hands,  could  he  have  said 
"that,  because  this  was  ancestral  property 
^  which  descended   to  his  father  from  his 
"grandfather,  it  was  not  liable  at  all  to  pay 
•'his  father's  debts."  Then  they  go  on  to  say 
t  that,  *' unless  the  debt  was  of  such  a  nature 
I  ''that  it  was  not  the  duty  of  the  son  to  pay 
[  "it,  the   discharge  of   it,   even   though    it 
I  "affected  ancestral  estate,  would  still  be  an 
f  ''act  of  pious  duty   in  the   son.     By  the 
*  Hindoo  law,  the  freedom  of  the  son  from 
''the  obligation  to  discharge  the  father's  debt 
"has  respect  to  the.  nature  of  the  debt,  and 
"not  to  the  nature  of  the  estate,  whether 
'  "ancestral  or  acquired  bv  the  creator  of  the 
aebt."    Therefore,  in  this  case  there  being 
.  no  allegation  that  the  debt  was  incurred  for 
fanmorai  purposes,  the  rights  and  interests  of 
;  the  father  in  the  estate  can  clearly  be  sold  in 
*  piecntion  of  the  decree,  and  the  decree-holder 
-  is  also  entitled  to  follow  the  assets  into  the 
hands  of  the  minor,  Juggernath  Singh,  his 
goardian  having  admitted  that  he  is  in  pos- 
session of  assets  belonging  to  the  father. 
The  judgment  of  the  Judge  is  reversed,  and 
this  app^  decreed  with  costs. 


Rulings. 
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The  23rd  March  1876. 

Present : 

The  Ilon'bb  F.  A.  Glover  and  Romesh 
Chunder  Mitter,  fudges. 

Contract  Law — Principal  Partner. 
Case  No.  75  of  1875. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Manbhoom^ 
dated  the  28th  September  18 j 4,  reversing 
a  decision  of  the  Extra  Assistant  Com^ 
missioner  of  Kughoonathpore,  dated  the 
igth  September  /^7J. 

Nirmul  Chunder  Dutt  (one  of  the 
Defendants),  Appellant^ 

versus 

Showrobinee  Dossee  (Plaintifif)  and  others 
(Defendants),  Respondents, 

Baboos      Bhowanee     Churn      Dutt      and 
Opendro  Chunder  Bose  for  Appellant. 

Baboo  Gooroo  Dass  Banerjee  for 
Respondents. 

Where  a  plaintiff  in  a  suit  under  the  Contract  Law 
was  wife  of  the  principal  partner  of  a  firm,  in  which 
defendants  were  minor  partners,  and  the  said  principal 
had  not  been  made  a  co-defendant :  held  that,  though, 
in  the  absence  of  evidence,  defendant,  appellant,  could 
not  be  assumed  to  be  a  mere  servant  and  not  a  partner, 
yet  the  omission  of  the  principal  partner  and  debtor 
from  the  parties  to  the  suit  was  fatal  to  the  plaintiff's 
claim,  which  was  accordingly  dismissed. 

Glover^  J. — ^The  objection  taken  by  the 
special  appellant  under  the  Contract  Act 
seems  to  us  untenable.  No  evidence  has 
been  given  to  prove  that  he  was  a  servant 
or  agent  so  as  to  bring  his  case  within  the 
purview  of  section  242,  and  in  default  of 
that  the  ordinary  rule  of  partnership  laid 
down  in  section  239  would  apply. 

But  setting  this  objection  aside,  we  think 
that  the  suit  ought  to  have  been  dismissed 
by  the  first  Court  on  the  ground  that  all  the 
necessary  persons  had  not  been  made  parties. 

It  was  found  as  a  fact  by  the  first  Court, 
and  the  finding  was  not  contested  in  appeal, 
not  only  that  Jadub  Chunder  was  the 
principal  in  the  firm  of  Mitter,  Dutt  &  Co., 
but  that  the  money  itself,  although  furnished 
ostensibly  by  his  wife,  the  plaintifiF,  was 
really  his;  but  without  considering  this 
latter  point  further,  it  would  be  quite  enough 
to  dispose  of  the  plaintiff's  case,  if  it  were 
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shewn,  as  it  has  been  shewn,  that  the  chief 
partner,  indeed,  it  may  be  said,  the  real  pro- 
prietor of  the  firm  which  is  said  to  have 
borrowed  the  money,  and  in  which  the 
special  appellant  is  an  inferior  partner,  re- 
ceiving a  share  of  the  profits  in  lieu  of  his 
labour,  was  Jadub  Ch under,  the  husband  of 
the  plaintiff.  He  was  undoubtedly  a  proper 
person  to  be  sued,  and  ought  to  have  been 
made  a  party  to  the  suit,  and  the  plaintiff 
being  his  wife  was,  of  course,  aware  of  his 
position  in  the  firm.  Instead  of  this,  the 
defendants  in  the  cause  are  the  plaintiff's 
own  minor  son  and  the  special  appellant, 
and,  strange  to  say,  no  decree  has  been  pass- 
ed against  the  former.  The  whole  case  has 
an  air  of  fraud  about  it,  but  without  going 
further  into  this  part  of  the  question,  it  is 
enough  for  us  to  say  that  the  omission  of 
the  principal  partner  and  debtor  from 
amongst  the  parties  sued,  is  fatal  to  the 
plaintiff's  case,  which  is  brought  against  the 
firm,  and  that  the  suit  should  have  been 
at  once  dismissed  on  the  finding  come  to  by 
it  regarding  Jadub's  position  in  the  firm. 

The  decision  of  the  Subordinate  Judge 
is  reversed,  and  the  plaintiff's  suit  dismissed 
with  costs. 


The  a3rd  March  1876. 

Present : 

The  Hon'ble  F.  A.  Glover  and  Romesh 
Chunder  Mi  tier,  Judges, 

Cause  of*  Action— Confirmation  of  Titie. 

Case  No.  1956  of  1874. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Bhaugulpore,  daied  the 
jrd  June  /^74,  reversing  a  decision  of 
the  Moonsiff  of  Begoosarai,  dated  the 
gth  February  iSy^, 

Lalla  Mahtab  Roy  (Plaintiff),  Appellant, 

versus 

,  Debee  Dutt  Singh  and  others  (Defendants), 

Respondents,  - 

Bahoos  Chunder  Madhub  Ghose  and  Kalee 
Kishen  Sen  for  Appellant. 

Moonshee  Serajul  Islam  for  Respondents. 

Where  a  plaintiff  brought  a  suit  for  confirmation  of 
his  title  to  an  estate,  in  consequence  of  the  opposition 


(iffered  by  defendant  to  an  appiicaUioa  for 
a  vendee  who  had  purchased  a  portioa   of 
share,  and  the  Court  of  first  instance  tried 
on  its  merits,  and  grave  the  plitntiff  a  decrre 
that  the  Lower  Appellate  Court  was  not  jwi 
reversing  a  decision  of  the  6rst  Court   on  tfa 
that  no  cause  of  action  had  been  disclosed  ; 
although  the  plaint  itself  discl(»ed  no  canstf*  ol 
yet,  00  the  trial  of  the  suit  oa  its  merits*  a 
action  had    been  disclosed  in  the  oppoaitioii 
defendant  had  offered  to  the  partition-prtxree^ogScJ 
which  had  interfered  with  the  enjoymeat  of  Iibs 
by  the  plaintiff. 

Mitter,    J.— Is    this     case     the    U 
Appellate  Court  has,  on  the  appeal  ol 
defendants,   dismissed    the    suit    apon 
ground  that  the  plaint  discloses  no  cai 
action. 

This  suit  was  for  confirmuion  of  pi 
iff's    title    to    certain    shares    of     M< 
Moheshpore  Kharji  and  Sehimpore  Bisui 
and  for  registration  of  plaintiff's 
the  Collector's  register  by  the   remordl 
those    of    the    defendants.     In    the 
the  title  which  was  sought  to  be    di 
is  staled  with  suflicient  clearness. 

The  cause  of  action  as  alleged   xa 
plaint  was,  that  plaintiff,  having  sold 
of  his  rights  in  those  two  mouzaks  to 
Ram  Lall,  there  was  an  application  madei 
the  vendee  to  the   Collector  for  p^ 
and  that,  after  application  was  made  to 
Collector,  the  defendants,  in  Bysack  11; 
opposed  the  praj'er  of  Ram  LiU,  upoa 
ground  that  neither  he  nor  his  vendors 
any  title  to  this  property.    It  is  alleged 
this  application,  on  the  part  of  the  defends 
is  the  cause  of  action  upon  which  plajj 
was  entitled  to  maintain  this  saiL 

The    defendants    denied    the    plaintii 
alleged  title,  and  stated  that,  long  befo 
was  alleged  to  have  been  created,  they 
purchased  this  property  from  the  origii 
owner.      They  also  slate    in    the    wiii 
statement  that,  in  the  face  of  the  plaint, 
was  no  cause  of  action.    The  Court  of 
instance,  however,  did  not  frame  any  h 
with  reference  to  this  objection,  but  ccr 
issues  were  laid  down  with  reference  to 
question   in   dispute   between    the    partie 
regarding  the  tide  to  these  two  mou2ibsj 
and  the  lower  Court  found  with  referen( 
to  these  issues  in  favour  of  the  plaintiff,  al 
gave  a  decree  in  the  plaintiff's  favour. 

Against  this  decree  the  defendants  appeal 
ed  10  the  Judge,  upon  ihe  ground  that  tfa? 
plaint  disclosss  no  cause  of  action,  and  the 
Lower  Appellate  Court  deci|eed  the  appctK 
and  dismissed  the  plaintiff'^  suit,  holding 
that  it  was  a  valid  obiectiowi. 

Upon  the  face  of  the  plaint  it  is  quits 
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that    the  view   taken  by  the  District 
that  the  plaint  discloses  no  cause  of 
is  correct,  but  at  the  same  time  we 
that  it  was  too  late  for  the  Appellate 
to  dismiss  the  plaintiff's  suit  upon  thi$r 
lod  after  there  had  been  a  trial  upon  the 
its  by  the  Court  of  first  instance,  result- 
in  a  decree  in  favour  of  the  plaintiff. 

We  do  not  mean  to  say  that  it  is  not 
bpea  to  a  Court  of  Appeal  to  dismiss  any 
ioit  upon  the  ground  that  the  plaint  dis- 
^Soses  no  cause  of  action  after  there  had 
Ibeen  a  trial  upon  the  merits;  but  what  we 
^l^n  to  say  is  this,  that,  in  the  course  of 
Uie  trial  in  the  first  Court  in  this  suit,  a 
^Qse  of  action  was  sufficiently  established, 
^hough  it  was  not  put  forward  in  the 
.plaint. 

I 

It  appears  that,  upon  the  application  of 
iRam  Lall,  an  Ameen  was  deputed  to  effect 
ipaxtition  of  this  mouzah.  The  Ameen 
wbmittsd  his  report  to  the  Collector,  and 
•&&  parties  were  called  upon  to  take  steps 
IwUh  a  view  to  have  the  partition  effected 
[according  to  the.  division  made  by  the 
Ameen. 

It  was  at  this  stage  that,  upon  the  opposi- 
tion of  the  defendant,   the   Collector  was 
obliged  to  withhold  his  hands  and  refuse 
to  act  on  that  application  of  Ram  Lall  for 
;  partition,  and  he  referred  the  parties  to  a 
;  regular  suit.    It  is  clear,  therefore,  that  if 
the  plaintiff  has  a  right  and   title  to   this 
►  property,   the  enjoyment  of  that  right  has 
been    invaded    by    the    opposition    of    the 
defendants.     He  has   been  deprived  of  the 
I  right  to  partition,  which  follows,  as  a  matter 
\  of  course,  the  right  of   a    person    holding 
property  jointly. 

There  having  been,  therefore,  a  bar  raised 
\  by  the  defendants  against  the  plaintiff's  right 
to  have  partition  effected  of  this  property, 
'  H  gave  rise  to  a  cause  of  action  upon  which 
ihe  plaintiff  was  justified  .in  maintaining  this 
Wit.  Therefore,  although  we  fully  agree 
tlth  the  Judge  that,  upon  the  face  of  the 
plaint  the  plaintiff  did  not  put  forward  any 
valid  cause  of  action,  yet  we  cannot  agree 
vitb  him  that  the  suit  should  be  dismissed 
00  *  jiat  ground  after  there  had  been  a  trial 
ttpo   *he  merits. 

I  ay  as  well  notice  here  that  the  District 
Jad  e  is  not  right  in  saying  that  the  applica- 
tion for  butwara  was  with  reference  to 
one  'KKzah,  Mohespore,  only. 

Ii  ^ppears  from  the  plaint  that  both 
noi   '^«  are  claimed  by  the  plaintiff  in  this 


suit  as  constituting  a  joint  talook,  which 
is  1009  or  1059 — it  does  not  appear  clear 
what  number  really  it  was. 

Therefore  the  opposition,  which  was  put 
forward  during  the  partition-proceedings  by 
the  defendants,  would  justify  and  would  give 
a  valid  cause  of  action  to  plaintiff  for 
maintaining  this  suit  upon  the  grounds  men- 
tioned in  the  plaint  with  reference  to  both 
mouzahs. 

For  these  reasons,  we  think  that  the 
Judge's  order  dismissing  the  suit  is  not 
right.  We,  therefore,  reverse  it,  and  remand 
the  case  to  the  Lower  Appellate  Court  for 
trial  upon  the  merits.  Bui  as  in  the  plaint 
there  was  no  valid  cause  of  action  put 
forward,  we  think  that  the  plaintiff,  special 
appellant,  is  not  entitled  to  costs  of  this 
special  appeal.  Each  party  will,  therefore, 
bear  his  own  costs. 

G lover y  J. — I  concur. 


The  24ih  March  1876. 

Present: 

The  Hon'ble  F.  A.  Glover  and  Romesh 
Chunder  Mitter,  Judges, 

False  Title— Compensation— Improvements- 
Pro-forma  Party  to  Suit 

Case  No.  493  of  1875. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  East  Burdwan^  dated  the 
2nd  October  iSj^^  affirming  a  decision 
of  the  Sudder  Moonsiff^  of  that  District^ 
dated  the  ijth  December  tSyj, 

Moulvie  Wahedoollah  (Defendant), 
Appellant^ 

versus 

Moulvie  Golam  Akbur  (Plaintiflf), 
Respondent, 

Baboo      Chunder      Madhub      Ghose      and 
Moonshee  Serajul  Islam  for  Appellant. 

Baboo  Bykuntnath  Paul  for  Respondent. 

Where  a  person  had  held  a  property  on  a  false  title, 
and  the  riirhtfu!  owner  had  recovered  possession  aft^r 
much  trouble,  held  that  the  former  was  not  entitled 
to  compensation  for  improvements  vthich  he  had  made 
for  his  own  convenience,  and  which  were  not  made  as 
the  latter  would  have  required. 

Glover,  J. — The  first  ground  taken  in 
special  appeal  is,  that,  supposing  that  the 
plaintiff    has  a   right   to   a    share    in    this 
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property,  he  ought  to  be  made  to  pay 
compensation  to  the  defendant  for  the  money 
spent  by  him  in  repairing  and  improving  the 
premises. 

This  depends  upon  a  great  many  consi- 
derations. If  a  party  in  the  position  of  the 
defendant  holding  a  property  in  his  own 
possession,  under  what  we  must  take  to  be 
a  false  title,  chooses  to  spend  money  in 
making  certain  conveniences  for  his  own 
use  in  this  property,  I  do  not  sec  on  what 
equitable  ground  he  can  demand  compen- 
sation from  a  person  such  as  the  plaintiff, 
whom  he  has  kept  at  arm's  length  for  a 
long  time,  and  who  has  at  last  succeeded, 
after  much  expense  and  trouble,  in  estab- 
lishing his  claim  by  shewing  that  the 
defendant  is  not  in  sole  possession.  But 
in  any  case  it  is  found  by  the  Courts  below, 
and  we  do  not  see  any  reason  for  interfering 
with  that  finding,  that  these  improvements 
were  unnecessary,  and  such  as  the  plaintiff 
would  nok  have  made  for  himself,  and 
that  no  compensation  should  be  given  to 
the  defendant.  They  are  improvements,  as 
I  said  before,  which  the  defendant  made  for 
his  own  convenience.  It  would  not  be  fair, 
therefore,  to  make  the  plaintiff  pay  for  what 
he  does  not  and  did  not  want. 

The  second  objection  is,  that  the  Courts' 
below  have  not  taken  into  consideration 
certain  evidence  which  goes  to  prove  that 
the  house  was  Musst.  Rabia's  own  pro- 
perty given  to  her  by  her  deceased  hus- 
band. It  appears  that  the  parties  to  this 
suit  were  in  some  shape  or  other  before 
the  Court  in  suit  No.  739  of  1870.  in 
which  Fasiboonnissa  Bibee  brought  the 
action,  and  the  present  plaintiff  was  a  pro- 
formd  defendant.  The  Moonsiff  has  refused 
to  consider  the  judgment  in  that  case  on 
the  ground  it  is  no  evidence  against  the 
plaintiff,  because  he  was  only  a  pro-formd 
defendant  there.  It  is  contended  that  the 
Judge,  in  deciding  the  case  in  the  same 
way  as  the  Moonsiff,  ought  to  have  taken 
this  point  into  cansideration,  inasmuch  as 
this  decision  was,  under  the  Evidence 
Act,  evidence  of  some  kind  against  the 
plaintiff  as  shewing  that  the  property  once 
belonged  to  Musst,  Rabia.  I  do  not  find 
that  this  objection  was  taken  before  the 
Judge  in  the  grounds  of  appeal.  But  sup- 
posing that  it  was,  and  it  certainly  appears 
to  have  been  argued  before  him,  I  do  not 
see  that  he  agrees  with  the  first  Court  that 
this  decision  was  no  evidence.  He  merely 
says  that  he  agrees  with  its  finding  that 
the    defendant    failed    to    prove    what    he 


wished  to  prove  by  means  of  this 
I  do  not  understand  him  to 
no  evidence  at  all,    bat    that, 
whole  case  together,  he  does  not 
reason  for  disagreeing  with  the  result 
at  by  the  Moonsiff.    The  judgment  im] 
what  short  on  this  part  of  the  case, 
so  clear  as   it    might   have    been. 
think  that  this  is  what  is  meant. 

It    appears    to    us,   therefore, 
appeal  must  be  dismissed  with  costs. 

MitUr^  J, — I  concur. 


The  a7th  March  1876, 

Present : 

The  Hon'ble  F.  A.  Glover  and  R< 
Chunder  Mitier,  Judges. 

Service  Teaore— Arrears  of  Reat—l 
sale^Police  Jagheer— PriTate  Serrioe 
— Public  Service  Tenure. 

Case  No.  253  of  1S75. 

Miscellaneous  Appeal  from  an  order 
by  the  yudicial    Commissioner  of 
Nagpore^     dated    the    lyth     May  ' 
affirming  an  order  of  the  Deputy 
missioner  of  that  District^  dated  the 
December  r8y^. 

Rajah  Nilmonee  Singh  Deo  (Decree-hol 

Appellant, 

versus 

Kashee  Mahtoon  and  others 
(Judgment-debtors),  Respondents, 

Baboo  Bhowanee  Churn  Dutt  for  Appel 

Baboo  Sreenath  Banerjee  for  Responds 

A  service-tenure  can  be  sold  tn  execution  of  a 
(or  arrears  of  its  own  rent,  provided  that  the 
from  the  holder  be  of  a  private  kind  and  ] 
the  plaintiff,  but  not  where  the  service  is  of  a 
kind,  as  in  the  case  of  a  police  jagheer. 

Mitier,  J, — Ox  the  27th  June  1867, 
plaintiff,  decree-holder,  obtained    a  dc 
against  one   Murdone  Mahto  for  arrean 
rent,  on  account  of  a  jagheer  teiurre  held 
the  defendant.     The  original  holder  of 
tenure,  Murdone  Mahto,  against  whom 
decree  was  obtained,  having  died,  it  has 
come  to  the  possession  of  his  sons  who 
I  respondents  in  this  appeal.     The  plaialii 
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[ht  to  sell  a  portion  of  the  jagheer  in 
isiaction  of  his  decree.  The  respondents 
losed  this  application  on  the  ground  that 
:h  lands  are  not  saleable  in  execution  of 

5C.     The  lower  Courts  have  refused  the 
[miff's   prayer   on   the  ground   that  the 
pendant's  tenure,  being  police  jagheer,  is 

saleable  in  execution  of  decree.   Against 
\\  order  the  plaintiff  has   preferred    this 
>eal. 

The  rent,  on  account  of  which  the  decree 

Iqaestioa  has  been  passed,  being  rents  due 

|m  the  tenure,  the  plaintiff,  decree-holder, 

linarily  would  be   competent  to  sell  the 

kure  (or  the  satisfaction  of  iis  own  arrears 

rent.     This  general  right  would  not  be 

Len  away,  because  the  defendant's  tenure 

a  service-tenure.     If  the  service   with 

lich  the  tenure  is  burdened  be  of  a  private 

tore  personal  to   the   plaintiff,    no    valid 

[jection  can  be  raised  against  the  plaintiff's 

:eeding  to  cause  the  tenure  to  be  sold  in 

ration  of  the  decree;  because  if,  in  con- 
[uence  of  that  sale,  the  required  service 
to  be  rendered,  nobody  except  the 
kinUff  would  be  sufferer  thereby.    But  if, 

the  other  hand,  the  service  in  question 

of  a  public  nature,  it  is  quite  evident  that 

tenure,  which  is  burdened  with  it,  cannot 

sjld  by  competition  at  a  public  auction. 

rrefore  the  determination  of  the  question 
ised  in  this  case  depends  upon  an  inquiry 

to  the  nature  of  the  service  which  the 
>lder  of  a  particular  jagheer  is  required 

perform. 

The  Court  of  first  instance  held  that  this 
Igheer  is  a  police  jagheer.  It  relies  upon 
jdecision  in  a  Civil  Suit  No.  1 11  of  1863  in 
ipport  of  this  conclusion.  The  Lower 
jppellate  Court  has  upheld  this  finding.  If, 
^refore,  we  were  satisfied  that  this  finding 
[as  based  upon  proper  materials,  we  would 
have  interfered  with  the  decision  of  the 
»ver  Courts.  But  the  Civil  Court  decision 
jfcrred  to  by  the  first  Court  is  not  on  the 

sord,  and  we  do  not  see  any  other  material 

Ittced  sufficient  to  support  the  findin^;. 
jfore  we  confirm  an  order  by  which  ordi- 
iry  rights  of  a  party  are  materially  affected, 

must  be  satisfied  that  it  is  based  upon  the 

(roper  materials.       We,  therefore,  remand 

«s  case  to  the  first  Court  for  a  full  inquky 

rto  this  point.     Before  the  lower   Courts 

rfttse  the  plaintiff's  prayer  to  sell  the  tenure 

execution  of  a  decree  obtained  for  its 
►wn  arrears  of  rent,  it  must  be  clearly  estab- 
fshed  that  the   service  with   which    it    is 

Idled  is  of  a  public  nature.  Costs  to  abide 
»c  result. 


The  28th  March  1876. 

Present : 

The  Hon'ble  Romesh  Chunder  Mitter,^«</^^. 

Joint  Family — Partition—Joint  Acquisition. 

Case  No.  1294  of  1875. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  East  Burdwan,  dated  the 
ijth  March  iSy^^  reversing  a  decision  of 
the  Sudder  Moonsiff  of  that  District^  dated 
the  2gth  April  i8j^, 

Pitambur  Chuckerbutty  (Defendant), 
Appellant^ 

versus  • 

Surbango  Soonderee  Debee  (Plaintiff)^ 

Respondent, 

m 

Baboo  Saroda  Churn  Milter  for  Appellant. 

Baboo  Gopee  Nath  Mookerjee  for 
Respondent. 


The  presumption  that  any  acquisition  by  a  joint 
HindoD  family  is  a  joint  acquisition,  unless  the  pur- 
chase-money is  shown  to  have  come  from  a  separate 
source,  is  inapplicable  to  any  case  in  which  the  acquisi- 
tion is  not  shown  to  have  been  anterior  to  a  partition 
which  is  proved  to  have  occurred,  and  is  alleged  to 
have  occurred,  after  the  separation  j  and  it  is  sufficient 
to  rebut  the  presumption  to  prove  that  a  partition 
has  taken  place  in  accounts  and  collections,  and  not 
actually  by  metes  and  bounds. 


This  suit  was  brought  to  recover  posses- 
sion of  a  2-anna  fractional  share  of  a  tank, 
from  which  the  plaintiff  alleged  that  she  had 
been  dispossessed  by  the  defendant.  The 
plaintiff's  allegation  is,  that  12^  annas'  share 
of  this  tank  was  an  ancestral  property 
of  the  principal  defendant  and  her  vendor 
and  his  three  brothers;  that  the  grand- 
father of  the  principal  defendant,  Pitambur, 
and  the  grandfather  of  the  plaintiff's  vendor 
and  his  three  brothers  were  uterine  brothers. 
The  plaintiff's  purchase  is  from  one  of  these 
co-sharers. 

Defendant,  on  the  other  hand,  alleged  that 
the  plaintiff's  vendor  and  his  brothers  had 
no  share  in  this  tank ;  that  the  whole  1  si 
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annas'  share  was  acquired  by  his  father  and 
himself  after  the  family  had  separated. 

The  Moonsif!  dismissed  the  suit.  He 
found  that  the  first  acquisition  of  a  share 
in  this  tank  took  place  at  a  time  when  the 
father  of  plaintiff's  vendor  was  separate  from 
the  father  of  the  principal  defendant.  The 
bill  of  sale,  under  which  it  was  acquired,  was 
in  the  custody  of  the  defendant,  and  produced 
by  him  in  the  case.  It  purports  to  sell  to 
defendant's  father  5  annas  13  gundas 
I  cowree  1  krant  share.  From  these  facts,  and 
also  from  the  failure  of  the  piaintif!  to  prove 
that  her  vendor  had  any  share  in  the  tank, 
the  Moonsiff  came  to  the  conclusion  that  the 
plaintiff's  case  was  not  true.  It  seems  to 
have  been  an  admitted  fact  before  the  Moon> 
si(i  that,  at  the  time  when  the  sale  of  the 
disputed  share  to  the  plaintiff  took  place, 
the  principal  defendant  was  not  joint  with 
the  plaintiff's  vendor,  and  the  separation  took 
place  some  time  before  that.  One  of  the 
plaintiff's  Witnesses  deposed  to  that  effect, 
and  it  was  a  principal  elenient  of  the  defence. 
In  the  memorandum  of  appeal  filed .  by  the 
plaintiff  it  was  distinctly  admitted,  and  was 
made  the  foundation  of  an  argument  iiF  her 
favour. 

In  this  state  of  things,  the  District  Judge 
has  mainly  based  his  judgment,  which  is  in 
favour  of  the  plaintiff,  upon  the  well-known 
presumption  that  arises  with  reference  to 
acquisitions  by  a  joint  Hindoo  family.  He 
has  held  that,  as  the  defendant  failed  to 
establish  the  source  from  which  the  money 
came  by  which  the  shares  in  the  tank  were 
acquired,  it  must  be  presumed  that  the 
acquisitiop  was  joint.  He  first  of  all  relies 
upon  a  passage  in  the  deposition  of  the 
defendant  in  coming  to  the  conclusion  that 
the  family  was  still  joint  in  estate.  The 
defendant  in  his  deposition  distinctly  asserts 
that  his  father  and  uncle  had  separated  before 
1354  when  the  first  purchase  took  place. 
One  of  the  plaintiff's  witnesses  also  stated 
that  her  vendor  and  the  defendant  were 
separate  from  a  long  time  since.  In  her 
ground  of  appeal,  the  plaintiff  accepted  this 
evidence  as  true.  With  the  light  of  these 
facts,  if  we  read  the  passage  upon  which  the 
District  Judge  relies,  it  will  be  clear  that 
what  the  defendant  asserts  is  simply  that 
the  admitted  ancestral  properties  had  not 
been  actually  divided  by  metes  and  bounds. 
He  never  admitted  that  the  profits  of  these 
properties  constituted  a  joint  fund,  and  were 
not  divided  or  realized  separately.  I  am, 
therefore,  of  opinion  that  the  presumption 
of  the  Hindoo  Law  upon  which  the  judgment 


of  the  Lower  Appellate  Court  is  based; 
not  have  been  made  in  favour  of  the 
until   it  was  established   by   her  that 
whole  or  any  part  of  the  aggregate 
of  the  tank  in  dispute  was  acquired 
time  when  the  family  of  the  defends 
her  vendor  was  joint.     This  latter 
not  been  found  by  the  Judge  in  favouri 
plaintiff.      Therefore   it    was    not 
presume  that  the  acquisition   was 
benefit  of  all  the   members  of   the 
For  these  reasons,  I  think  the  judj 
the  Lower  Appellate  Court  is  errou 
law,  but,  as  the  District  Judge  has 
no  opinion   upon  the    plaintiff's    ei 
adduced  to  establish  her  case  affirms 
I  remand  this  case  to  him  for  re-triaL 
costs  to  abide  the  result. 


The  28th  March  1876. 

Present: 

The  Hon'blc  F.  A.  Glover,  Judge. 

Rifirht  of  Way— S.  3,  Act  VIIL  <tf 

Adjudicata — Cause  of  ActtooT 


Case  No.  2150  of  1875. 


Special  Appeal  from   a   decision  pass^\ 
the  Judge  of  the  2^'Pergunnahsy  doit 
2ist  July  fS^j,   reversing  a   deci 
the  Officiating  First  Moonsiff  of  Sa/i 
dated  the  2jlh  January  iS^j, 

Nureem  Mundle  and  another  (two  of 
Defendants),  Appellants, 

versus 

Boramdy  Sirdar  (Plaintiff),  Eespandi 

Baboo  Mohendro  Nath  Bose 
for  Appellants. 

Baboo  Troyluckho  Nath  Miiitr 
for  Respondent. 


Where  a  suit  for  rii^ht  of  way  was  once  tliro«*i 
on  the  specific  (ground  that,  accordtnfif  to  plaintiff*t4 
statement,  the  road  in  suit  was  a  public  one,  and' 
the  Court  had  no  jurisdiction,  HELD  that,   as  the 
cause'of  action,  namely,  the  obstructioa  of  the  ^ 
was  not  decided  in  the  first  trial,  s.  2  of  the 
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f#f  Civil  Procedure  did  not  bar  a   second  suit  for  the 
ti^ffloval  of  the  obstruction. 


The  first  point  taken  in  special  appeal  is 

the  plaintiff's  suit  is  barred  by  section  2 

the  Civil  Procedure  Code,  the  previous 

it  between  the  same  parties  having  been 

cided  adversely  to  the  plaintiff.  "Now  the 
vords  of  section  2  are  :  "  The  Civil  Courts 
C^all  not  take  cognizance  olany  suit  brought 
on  a  canse  of  action  which  shall  have  been 
iiearJ  and  determined  by  a  Court  of  compe- 
lent  jurisdiction  in  a  former  suit  between 
Ihe  same  parties."  The  parties,  no  doubt. 
Wre  the  same,  and  it  may  perhaps  be  said 
that  the  suit  was  the  same,  at  all  events  to 
^me  extent,  inasmuch  as  it  was  for  permis- 
sion to  pass  along  a  pathway  leading  from 
one  piece  of  land  te  another.  The  point  is 
whether  that  right  was  heard  and  determined 
in  the  suit  previously  brought.  It  appears 
that,  on  the  occasion  of  the  suit  first  institu- 
ted, the  Court  found  on  the  plaintiff's  own 
statement  that  the  road  was  a  public  one, 
and  on  that  ground  at  once  threw  out  the 
plaintiff's  case  as  not  having  jurisdiction  to 
txy  il^  Can  it  be  said  that  that  decision  was 
a  determination  of  the  right  claimed  now  by 
Ibe  plaintiff  ?  The  cause  of  action  was 
an  obstraction.  Was  that  determined  ? 
Clearly,  1  am  of  opinion,  it  was  not.  The 
Conrt  refused  to  determine  it  on  the  ground 
that  the  road  was  a  public  one,  and,  therefore, 
DO  individii^  had  a  right  to  bring  a  suit  with 
legard  to  it.  It  seems  to  me,  therefore,  that, 
cm  this  point,  the  Judge  was  right,  and  that 
the  suit  was  not  barred  by  the  principle  of 
res  adjudicaia. 

Then  it  is  said  that  the  evidence  is  not 
tofllcient  to  support  the  right  claimed  by  the 
plaintiff,  and  it  is  urged  that  there  is  no 
evidence  to  show  that  the  right  was  exer- 
cised continuously  for  upwards  of  twenty 
years.  But  the  Judge  undoubtedly  finds 
that  the  road  has  been  used  by  the  plaintiff 
as  of  right  for  twenty  years,  and  he  likewise 
finds  that  the  defendant  has  altogether  failed 
to  disprove  the  allegation.  No  doubt  there 
are  no  words  in  the  Judge's  decision  which 
«ay  —t  the  exercise  of  this  right  has  been 
com  nuous.  But,  when  the  Judge  findsthat 
the]  jad  has  been  existing  and  has  been  used 
as  <  \  right  for  twenty  years  and  more  by 
the  jlainiiff,  the  presumption  is  that  he  means 
U)  fi  i  also  that  the  right  has  been  continu- 
oas    used. 

*!  Te  is  no  ground  for  a  special  appeal 
hill  i^^case.  The  appeal  is  dismissed  with 
CO8I 
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The  28th  March  1876. 

Present: 

The  Hon'ble  F,  A.  Glover  and  Romesh 
Chunder  Mitter,  Judges. 

Case  No.  992  of  1875. 

Resumption — Lakhiraj  Lands — Onus  of  Proof- 
Limitation. 

Special  Appeal  from  a  decision  passed  by 
Ike  Subordinate  Judge  of  East  Burd* 
wan,  dated  the  30th  December  i8j^ 
modifying   a  decision  of  the  Moonsiff  of 

Kutwa^  dated  the  igth  June  iSy^. 

« 

Erfanoonnissa  (Defendant),  Appellant^ 

•  versus 

Pearee  Mohun  Mookerjee  (Plaintiff), 
Respondent, 

Baboos  Sham  Lalt  Mitter  and  Anund  Gopal 
Paleet  for  Appellant. 

Baboo  Ashootosh  Mookerjee  for  Respondent. 

In  a  suit  for  resumption  of  lands  alleged  to  be  lakhi- 
raj,  the  onus  of  proof  that  the  lands  are  not  lakhiraj 
falls  on  the  plaintiff;  and  even  the  admission  of  the 
defendant  that  the  lands  in  suit  fall  within  plaintiff's 
estate  does  not  amount  to  evidence  that  they  are  m41 
lands.  Suits  for  the  resumption  of  lands  which  were 
alleged  to  be  lakhiraj  at  the  time  of  the  Permanent 
Settlement  cannot  now  be  brought  with  success,  being 
barred  by  limitation. 

Mitter,  7.— This  was  a  suit  for  resump- 
tion of  7  beeghas  15  chittacks  of  land  held 
by  the  defendant  under  an  alleged  lakhiraj 
title.  The  plaintiff  is  the  representative  of 
an  auction-purchaser,  and  the  suit  was  com- 
menced within  twelve  years  from  the  date 
of  auction-purchase.  The  plaintiff  alleged 
that  the  land  in  suit  appertained  to  the  mai 
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estate,  and  was  held  tinder  the  pretence  of  a 
lakhiraj  title  by  withholding  payment  of 
rtA\  rent  only  from  a  comparatively  recent 
time. 

The  defendant  alleged  that  the  lands  in 
suit  were  valid  lakhiraj.  At  first  both  the 
Courts  below  dismissed  the  plaintiff's  suit, 
notwithstanding  that  they  held  that  the  onus 
of  proof  in  such  a  case  as  this  was  upon  the 
defendant.  The  Lower  Appellate  Court,  on 
an  application  for  review  having  been  made, 
has  given  to  the  plaintiff  a  decree  for  a 
portion  of  the  land,  holding  that  the  defend- 
ant has  failed  to  establish  his  case  with 
reference  to  it.  The  defendant  has  preferred 
this  special  appeal  against  that  decision. 

The  only  question  raised  before  us  is  that 
the  lower  Courts  were  wroQg  in  throwing 
the  burden  of  proof  upon  the  defendant 
We  think  this  contention  is  valid,  and  is 
supported  by  a  Full  Bench  decision  of  this 
Court  reported  in  page  205  of  the  2nd 
Weekly  Reporter,  and  a  decision  of  the 
Judicial  Committee  of  the  Privy  Council 
reported  in  page  152  of  the  14th  Moore's 
Indian  Appeals. 

The  learned  pleader  for  the  respondenf,  on 
the  other  hand,  contends  that  the  Full  Bench 
decision  quoted  above  does  not  apply  to  this 
case,  because  the  plaintiff  represents  an 
auction-purchaser;  and  it  has  been  so  decided 
by  this  Court  in  three  cases,  reported  in 
pp.  69,  152,  and  p.  191  of  the  3rd  and  the 
5th  Weekly  Reporter  respectively. 

The  first  two  cases  fully  support  his  argu- 
ment, and  it  can  be  inferred  from  the  report 
of  the  third  case  that  the  learned  judges 
who  admitted  the  application  for  review 
referred  to  in  it  were  also  of  that  opinion. 
But  we  think  that  the  question  before  us  has 
been  conclusively  set  at  rest  by  the  Privy 
Council  judgment  referred  to  above.  Al- 
though, from  the  report  of  that  case,  it  does 
not  appear  whether  the  plaintiffs  there,  in  any 
way,  represented  auction-purchasers  for  Go- 
vernment revenue  or  not,  yet  an  examination 
of  the  grounds  upon  which  it  is  based  shows 
that  its  principle  is  applicable  to  cases  of 
ordinary  nature  as  well  as  of  auction-pur- 
chases. 

In  the  first  part  of  the  decision,  the  Mem- 
bers of  the  Judicial  Committee  who  passed 
it  proceed  to  examine  the  provisions  of  the 
Regulations  bearing  upon  the  question,  and 
the  result  according  to  that  examination  was, 
that  suits  for  resumption  of  invalid  lakhi- 
raj lands  that  existed  at  the  time  of  the  Per- 
manent Settlement  were  dealt  with  under  the 
provisions  of  special  and  exceptional  legisla- 
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tion,  viz,^  Regulation  XI.  of  18 19.    Ift 
suits  there  is  a  presumption  m  faTonri 
plaintiff  arising  cut  of  the  deckratioii 
in  the  Regulation  that  ''  the  niUag 
was  entitled  primd  facie  "  to  a 
portion  of  the   produce  of   every 
That,  in  these  exceptional  cases,  the 
ant  has  generally  to  support  the  bi 
proof. 

"  The  invocation  of  the  30th 
"  Regulation  XI.  of  1819,"  they  obsenc^j 
"  not  mere  matter  of  form  to  be  rej^ 
"  surplusage.  The  effect  of  it  is  10 
''  the  case  to  be  tried  accordins^  to  the 
"  cedure  and  presumptions  prescril 
that  enactment,  and  the  enactmei 
pari  maierid^  greatly  to  the  advant: 
the  plaintiff,  and  consequently  to  the 
"  judice  of  the  defendant."  This  was 
suit  under  the  30ih  section  of  Re| 
XI.  of  1819,  and,  in  fact,  by  the  provjj 
section  14  of  Act  XIV.  of  1S59  (1 
provisions  have  been  re-enacted  in  the 
sent  Limitation  Act),  such  a  suit  now 
be  maintained  with  success.  Because 
you  admit  that  a  lakhiraj  tenure  existed 
time  of  the  Permanent  Settlement — ^and 
must  be  admitted  to  bring  the  case 
Regulation  XI.  of  1819 — you  arc  boj 
barred-  Therefore  the  presumption 
arises  in  such  suits  in  favour  of  the  plaii 
and  which  relieves  him  from  any  bnrtb< 
proof  farther  than  to  establish  that  the 
in  suit  is  within  the  ambit  of  hij^tate, 
not  arise  in  favour  of  the  plaintin  in  this 
by  reason  of  the  special  provisions  of 
lakhiraj  Regulations  mentioned 
Then  let  us  see  whether  that  presomj 
avails  the  plaintiff  in  any  way  in  a  suit 
the  present,  which  was  brought  upon 
allegation  that  the  lands  sought  to  be 
sumed  did  not  form  any  existing  lakl 
tenure  at  the  time  of  the  Permanent  " 
ment,  but  were  assessed  with  revenue, 
constituted  a  part  of  his  mil  estate, 
presumption  in  question  carries  the  plainiil 
case  no  farther  than  ihis — that  every  " 
of  land  within  the  ambit  of  his  estate,  underl 
provisions  of  lakhiraj  Regulations,  was  lia 
to  be  assessed  with  Government  revenoe,; 
the  title  to  especial  exem^ion  must  benai 
out  by  the  party  setting  it  up.  But  this 
not  sufficient  to  start  a  case  for  the  piaii ' 
in  a  suit  of  the  present  description;  becausr] 
there  is  no  presumption  that  every  beegka/ 
land  within  the  ambit  of  an  estate  must  be 
deemed  to  have  been  assessed  with  reveoofi 
until  the  contrary  is  proved.  The  foliovio^ 
passage    from    the   Privy    Council   report 
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referred  to  above  shows  that  it  is  upon  this 
..  gfoand  that  the  Jadicial  Committee  have 
i  Eeld  that  the  harden  of  proof  in  these  cases 
r  Is  upon  the  plaintiff. 

I  "Again  their  Lordships  think  that  no 
I  "just  exception  can  be  taken  to  the  ruling 
t  "of  the  High  Court  touching  the  burthen  of 
"proof  which,  in  such  cases,  the  plaintiff  has 
"to  support.  If  this  class  of  cases  is  taken 
"oat  of  special  and  exceptional  legislation 
"concerning  resumption-suits,  it  follows 
"that  it  lies  upon  the  plaintiff  to  prove  a 
"primd'/acie  case.  His  case  is,  that  his  m^l 
"land  has,  since  1790,  been  converted  into 
"lakhiraj.  He  is  surely  bound  to  give 
"some  evidence  that  his  land  was  once 
"  mil." 

Then  further  on  they  observe :  "  Mr. 
'^Doyne  argued  that  the  defendants  had 
"admitted  that  the  lands  in  question  .... 
"were  within  the  appellant's  estate.  But 
"such  an  admission  is  obviously  not  suffi- 
"  cient  to  meet  the  burthen  of  proof  thrown 
"  opon  the  plaintiff.  It  was  at  most  an  admis- 
"  sion  that  the  lands  were  within  the  ambit 
*'  of  the  estate,  not  that  ihey  had  ever  been 
"  mil  lands." 

Now  these  are  the  grounds  upon  which 
their  Lordships  of  the  Judicial  Committee 
have  held  that  the  burthen  of  proof  is  upon 
the  plaintiff,  and  unless  we  hold  that,  in  the 
case  of  an  auction-purchaser,  as  soon  as  it  is 
proved  that  a  particular  plot  of  land  is 
within  the  ambit  of  his  estate,  there  arises  a 
presamption  in  his  favour  that  it  was  assessed 
with  revenue  at  the  time  of  the  Permanent 
Setdement,  there  seems  to  be  no  valid  reason 
why  we  should  hold  that  these  grounds  are 
not  applicable  to  the  present  case.  There- 
fore, notwithstanding  the  decisions  quoted 
from  the  3rd  and  5th  Weekly  Reporter,  we 
mi^st  hold  on  the  authority  of  the  Privy 
Coancil  decision  quoted  above  that  the 
bwer  Courts  have  erred  in  relieving  the 
plaintiff  from  the  burthen  of  proof  which  or- 
dinarily falls  upon  him.  How  far  the  plaint- 
iffhas  been  able  to  discharge  that  burthen 
it  is  not  for  us  in  special  appeal  to  decide. 
We  must,  therefore,  reverse  the  decree  of 
the  Lower  Appellate  Court,  so  far  as  it  is 
iav(  arable  to  the  plaintiff,  and  remand  the 
cas  to  that  Court  for  re-trial  as  regards  the 
par  icalar  portion  of  the  claim  which  was 
dec  eed  in  his  favour.  Costs  to  abide  the 
res  U. 

(  'wer,  y. — I  concur  in  this  judgment, 
an(!  .n  doing  so  I  do  not  forget  that  I  at  one 
tim  '  ^eld  a  different  opinion. 


The  29tb  March  1876. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  E.  G.  Birch, 

Judges. 

Unregistered  Document  when  Evidence^Im- 
plied  Consent — Pncka  Building:. 

Case  No.  3739  0^  *874* 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Patna,  dated 
the  igth  August  iSy^^  affirming  a  decu 
sion  of  the  Sudder  Moonsiff  of  that  Dis- 
trict, dated  the  30th  December  ^Sjj. 

m 

Lalla  Gopee  Chand  and  others  (Plaintiffs), 
-  Appellants, 

versus 

Shaikh  Liakut  Hossein  and  others 
(Defendants),  Respondents. 

Mr.  R.  E.  Twidale  for  Appellants. 

Moonshee  Mahomed  Yusufiox 
Respondents. 

In  a  case  in  which  plaintiffs  sought  to  recover  pos* 
session  of  some  land  on  which  defendants  had  con- 
structed a  pucka  house,  and  in  which  defendants  pleaded 
that  they  had  purchased  a  building  right  from  a  third 
party  with  whom  plaintiffs  had  settled  the  land,  and 
that  plaintiffs  had  seen  them  building  the  house  in 
question  without  offering  any  objections,  held  that, 
having  stood  by  and  allowed  defendants  to  build  the 
house,  plaintiffs  could  not  sue  to  have  the  house  re- 
moved: Hbld,  also,  that  an  unregistered  document, 
when  followed  up  by  delivery  of  possession,  may  be 
used  as  evidence  of  that  possession. 

Kemp^  J^ — The  special  appellants  are  the 
plaintiffs  in  this  case'.    They  sued  to  recover 
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possession  of  three  cotlahs  of  land  according 
to  the  boundaries  given  at  foot  of  the  plaint, 
and  to  demolish  a  house  erected  by  the 
defendants  on  the  said  land. 

The  principal  defendants,  in  their  written 
statement,  allege  that  the  plaintiffs  had  settled 
the  land  in  dispute  on  the  13th  of  April 
1859  with  Kedar  Nath  and  others,  who  built 
a  mud  house  on  the  land,  and  lived  in  it  for 
some  time  themselves  ;  that  Kedar  Nath  and 
others  then  sold  it  to  them  under  a  deed 
dated  the  i6th  of  December  1859;  that 
thej  had  spent  more  than  Rs.  5,000  in  con- 
structing an  upper-roomed  pucka  house  in 
place  of  the  mud  house  which  was  upon  the 
land  ;  and  that  the  plaintiffs,  with  full  know- 
ledge  of  this  fact,  stood  by  and  allowed  them 
to  do  so  without  opposition  ;  aj}d  that  conse- 
quently the  plaintiffs  were  not  entitled  to 
succeed  in  this  suit. 

Both  the  Courts  have  dismissed  tl^e  plaint- 
iffs' suit. 

The  grounds  taken  in  special  appeal  are, 
firsi^  that  the  unregistered  pottah  of  Kedar 
Nath  is  not  adnxissible  in  evidence;  and  that, 
therefore,  the  lower  Courts  were  wrong  in 
law  in  accepting  and  giving  effect  to  that 
deed;  and,  secondly,  that  thp  mere  fact  of 
the  special  appellants  offering  no  opposition 
to  the  erection  of  the  building  does  not 
necessarily  disentitle  them  from  suing  for 
recovery  of  the  land  on  which  the  building 
was  erected,  as  erroneously  held  by  the 
Judge.  These  are  main  points  urged  in 
special  appeal. 

As  to  the  first  point,  the  Moonsiff  held 
that  an  unregistered  document,  if  followed 
up  by  delivery  of  possession,  may  be  used  as 
evidence  of  that  possession  ;  and  that  finding 
has  been  confirmed  by  the  Judge.  We  see 
no  reason  for  disturbing  that  finding.' 

Then,  with  reference  to  the  next  objection, 
we  also  think  that  the  lower  Courts  have 
come  to  a  right  finding  that,  when  the  plaint- 
iffs.stood  by  and  allowed  the  defendants  to 
erect  this  house  on  their  land,  they  cannot 
now  sue  to  have  that  house  removed.     The 

•  12  W.  R.  495.         P"»c»Pi^*   |s   laid   down 

in  7  B.  L.  R.  153.* 
That  was  a  case  which  went  up  on  appeal 
before  three  Judges,  and  was  considered  by 
the  late  Chief  Justice,  Sir  Barnes  Peacock, 
who  held  that,  if  the  plaintiff  allowed  the 
defendants  to  erect  pucka  buildings  upon  the 
land,  he  would  be  bound  in  the  same  way  in 
equity  as  if  he  had  granted  them  a  pottah 
with  the  privilege  of  building  pucka  houses 
on  the  land. 

The  special  appeal  is  dismissed  with  costs. 


The  30th  March  1876. 

Present : 

The  Hon'ble  W.  Markby  and  Ronn 
Chunder  Mitter,  fudges. 

Abatement  of  Rest. 

Appeal    under    section    /j    0/    fks  Z/j 
Patent  from    a   decision    passed     by 
Honble    G.    G.    Morris,   dated    the 
January  i8j6,  in  Special  Appeal  AV, 
0/  1874. 

OmuT  Sirdar  (Plaintiff),  Appellant^ 

versus 

Pertap  Chunder  Banerjee  (Defendant),! 

Respondent, 

Moonshee  Serajul  Islam  ioi  Appellant. 

Baboo  Sreenath  Banerjee  for  Respondencj 

A  non •occupancy  ryot  cannot  maintain  a  soit 
abatement,  on  the  ground  that  similar  lands  rent 
less  than  his  in  the  netg^hbourhood. 


Markby,  J. — Wb  concur  with  the  joi 
ment  of  Mr.  Justice  Morris  to  the  e: 
of  saying  that  a  non-occupancy  ryot  caoi 
maintain  a  suit  for  abatement  of  rent  on 
ground  that  the  land  which  he  holds  is  b 
of  a  description  for  which  ryots  of  the 
class  and  with  similar  advantages  in 
vicinity  pay  less  than  himself.  Bat,  bef( 
entering  into  the  other  question,  nam( 
whether  an  occupancy  ryot  can  maintain 
suit  for  abatement  upon  similar  grouD(' 
we  think  it  desirable  that  the  question 
tact  should  be  determined,  namely,  whet 
the  plaintiff,  in  this  particular  suit,  is  an  oc( 
pancy  or  a  non-occupancy  ryot.  That  qu< 
tion  was  determined  by  the  first  Cot 
against  the  plaintiff.  We  direct  the  Coaitl 
of  Appeal  to  come  to  a  finding  upon  tbftl 
issue  which  was  raised  in  the  appeal,  aod| 
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lid  Court  will  return  its  finding  upon 
(Issue  to  this  Court. 

m  that  finding  being  relumed,  we  shall 
dispose  of  this  appeal. 


The  30th  March  1876. 
Present : 
I  The  Hon'ble  F.  A.  Glover,  Judge, 

dit  of  Occupancy— Relinquishment— Year  by 

Yew. 

■ 

Case  No.  2544  of  1875. 

\uial  Appeal  from  a  decision  passed  by 
ih  Officiating  Judge  of  Moorshtdahad, 
iaied  the  13th  August  187 S^  reversing  a 
decision  of  the  Sudder  Moonsiff  of  that  Dis- 
trict, dated  the  2$th  May  187 s^ 
i 

I 

Inghoonath  Sonar  and  another  (Plaintiffs), 

Appellants, 

versus 

>lokoond  Doss  and  others  (Defendants), 

Respondent i. 

Baboo  Bama  Churn  Banerjee  for 
Appellants. 

'      Baboo  Radhika  Churn  Mitter  for 

Respondents. 

b'Aay  cyot,  holding  under  any  purchaser  of  a  permanent 
ferable  interest  in  land  can  acquire  a  right  of  occu- 
Ey  if  he  fulfil  the  other  conditions  required  by  the 
^;  and  the  mere  fact  that  a  certain  rent  is  reserved 
by  year  does  not  interfere  with  his   right,   unless 
lething  in   his   pottah  is  fatal  to  it.     But  the  right 
be  extinguished  by  a  relinquishment  of  the  land. 


\  TaE  first  question  to  be  decided  in  this 
psaie.  is  the  defendant's  allegation  that  the 
l^tiff  had  resigned  his  pottah,  and  given 


up  possession.  If  that  be  found  in  favour 
of  the  defendant,  the  plaintiff's  case  must  be 
disposed  of  against  him. 

The  Judge  has  not  gone  into  this  question, 
although  the  first  Court  did  so,  but  has 
decided  the  case  on  a  different  ground.  He 
says,  because  the  pottah  which  the  plaintiff 
had  was  not  for  a  lerm  of  years,  and  that 
under  it  only  an  annual  rent  year  by  year 
was  reserved,  and  because  the  plaintiff  held 
that  pottah  from  a  person  who  was  himself 
a  ryot,  therefore  he  could  not  obtain  a  right 
of  occupancy,  and  consequently  had  no  right 
to  recover  possession  of  the  land,  he  being 
simply  a  koorfa  tenant  of  the  sudder  ryot. 
The  point  for  decision  here  is,  what  was 
the  position  of  the  lessor  of  the  plaintiff, 
Bijoy  Kristo?  It  appears  to  be  admitted 
that  this  persdh  obtained  his  right  by  pur- 
chase, and,  as  a  right  of  occupancy,  canjiot 
ordinarily  form  the  subject  of  a  purchase, 
it  would  seem  that  he  bought  a  permanent 
interest  in  the  land.  Therefore  the  prohibi- 
tory clause  of  section  6  of  Act  VIII.  of  1869 
will  not  apply.  If  the  plaintiff's  lessor  was 
a  person  having  a  permanent  transferable 
interest  in  the  land,  the  ryot  holding  under 
him,  if  he  fulfilled  the  other  requirements  of 
the  law,  would  have  a  right  of  occupancy 
in  the  land.  The  mere  fact  of  his  holding 
under  a  pottah  which  reserved  only  an  annual 
rent  year  by  year  would  not  be  sufficient 
to  deprive  him  of  the  privilege.  It  would 
have  to  be  shown  that  there  were  some 
words  in  the  pottah  prohibiting  him  from 
acquiring  that  right.  And  if  that  is  not 
shown,  and  if  under  the  pottah  he  paid  rent 
for  more  that  twelve  years,  year  by  year, 
regularly,  to  the  landlord,  he  would  then, 
I  conceive,  obtain  a  right  of  occupancy  as  a 
matter  of  course. 

Before,  therefore,  this  case  can  be  decided, 
it  must  first  be  seen  whether  the  plaintiff 
had  a  right  to  re-enter,  or  whether  such 
right  as  he  had  was  extinguished  by  his 
relinquishment  of  the  land  in  1267,  and' as 
regards  the  other  plaintiff  by  his  relin- 
quishment  in  1269.  If  these  points  are 
found  in  favour  of  the  plaintiff,  the  lower 
Court  will  have  to  see  what  was  the  interest 
of  Bijoy  Kristo  in  the  land ;  whether  it  was 
a  right  of  occupancy  or  a  permanent  trans- 
ferable interest.  If  the  latter,  it  must  then 
be  seen  if  there  is  anything  in  the  pottah 
which  prohibits  the  plaintiff  from  acquiring 
a  right  of  occupancy  under  it. 

The  case  is  remanded  to  the  lower  Court 
with  reference  to  the  above  remarks.  Costs 
will  follow  the  result. 
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The  31st  March  1876. 

Present : 

The  Hon'ble  F.  A.  Glover,  Judge, 

Written  Statement^  Issue. 

Case  No.  935  of  1875. 

Special  Appeal  from  a  decision  passed  hy  the 
Subordinate  Jud^e  of  Sylhet,  dated  the 
igth  February  i8ys*  modifying  a  decision 
of  the  Moonsiff  of  Lushkerpore^  dated  the 
30th  November  i8y^, 

Suttya  Narain  Dutt  (one  of  the  Defendants), 

Appellant^ 

versus 

Shumbhoo  Chunder  Dutt  (Plaintiff), 
Respondent, 

Baboo  Gopal  Lai  I  Mitter  for  Appellant. 

Baboo  Joy  Gobind  Shome  for  Respondent. 

A  written  statement  61ed  by  a  defendant  in  a  con- 
tested  case  night  {jrenerally  be  construed  into  a  denial 
of  the  plaintiff's  clai*n,  but,  where  defendant  agrees  to 
be  bound  by  an  issue  which  is  derived  from  the 
written  statement,  he  cannot,  in  special  appeal,  urge 
that  that  issue  did  not  cover  the  whole  objection  raised 
by  him. 

I  DO  not  see  any  reason  for  interfering 
with  the  judgment  of  the  Lower  Appellate 
Court  in  this  case. 

With  regard  to  the  first  objection  about 
the  want  of  evidence  in  support  of  the 
kobala,  it  is  not  taken  in  the  petition  of 
appeal  to  the  Court  below;  and  i  think 
that  a  sufficient  reason  for  not  allowing  it 
here. 

As  to  the  second  objection,  no  doubt,  the 
written  statement  of  the  defendant  might  be 
construed  into  a  denial  of  the  plaintiff's 
right  by  inheritance  to  the  whole  of  the 
lands  in  dispute.  But,  as  a  matter  of  fact,  it 
was  taken  by  the  Moonslf!  to  be  a  denial  as 
regards  plot  3  only,  and  an  issue  was  raised 
on  that  question  If  the  defendant  saw  that 
the  issue  did  nor  express  the  objection  which 
he  raised  to  the  plaintiff's  case,  but  agreed 
to  be  bound  by  the  finding  on  that  issue,  I 
do  not  think  he  has  now  a  right  to  come 
forward  and  say  that  that  issue  did  not 
cover  the  whole  of  the  objection  raised  by 
him.  As  I  said  before,  the  written  statement 
might  possibly  be  made  to  refer  to  the  whole  of 
the  land,  but,  as  a  matter  of  fact,  it  was  held 


to  refer  to  plot  3  alone ;  and,  if  it  » 
simply   referring  to  plot   3,    the 
raised   in  special   appeal   that   there 
decision    on    the    question    of    inl 
regarding  plots  i  and  2  of  course  faifa^ 
The  appeal  is  dismissed,  but,  oar 
circumstances,  without  costs. 


The  31st  March  1876. 

Present  : 

The  Hon'ble  Sir  Richard  Garth,  A7. 
Justice,  and  the  Hon'ble  E  G.  Birch,  Jt 

Relatioa  of  Landlord  and  Tenant. 

Case  No.  80  of  1875. 

Special  Appeal  from   a  decision   p€uiei\ 
the  Juige  of  West   Burdwan,  daitd  ' 
yth    October   rSy4,   affirming    a    dei ' 
0/   the    Moonsiff  of    Bishtopore^ 
the  30th  June  18^4, 

Krishna  Ghose  (Plaintiff),  ApptlUnt^ 

versus 

Ram  Narain  Mohapattur  (Defendant), 
Respondent, 

Baboo  Bama  Churn  Banerjee  for  Appelh 

Baboo  Bunshee  Dhur  Sen  for  Responds 

Even  where  a  defendant  in  a  suit  for  arrears  of 
acknowledgfcs  that  he  is  a  tenant,  and  not  the  owner,! 
proves  that  he  has  previously  been  oayiog  rents  to  a 
middleman,  held  that  the  plaintiff  cannot  rDooveri 
from  defendant  before  satisfying^  the  Court  tlut 
middleman's  interest  has  ceased,   and  that  he 
some  way,  become  defendant's  landlord. 

*  Garths  C,J. — Wk  have  taken  some  tii 
consider  our  judgment  in  this  case,  bee; 
during  the  argument,  we  were  much  s( 
with  the  apparent  injustice  of  allowing 
defendant  to  retain  possession  of  the 
of  which  he  avows  himself  to  be,  not 
owner,  but  the  tenant,  without  paying 
rent  to  the  plaintiff. 

But,  upon  consideration,  we  do  not  ti  111 
that  the  judgment  of  the  Court  beior 
volves  necessarily  any  injustice  of  this  \  lodt- 
The  plaintiff  is  bound,  before  hecanesta  lish 
the  defendant's  liability  to  pay  rent  to  Im, 
to  show  that,  either  by  arrangement  01  by 
force  of  law,  the  defendant  has  become  hU 
(the  plaintiff's)  tenant. 
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'ourts  below  have  decided  ihat  the 
has  not  proved  his  case  in  this  res- 
id  we  think  that  ihey  are  right  in  so 
It  is  plain  that  the  persons  under 
lllie  defendant  holds  the  property  were 
pii  to  the  dur-mokarrureedar,  that  the 
Idant  purchased  their  interests,  and  has 
ipaid  rent  to  the  dur-mokurrureedar. 
Iras  incumbent,  therefore,  on  the  plaintiff, 
ebe  could  succeed  in  this  suit,  to  satisfy 
Dourt  that  the  dur-mokurrureedar's  in- 
\  had  ceased,  and  that  he  had  become  in 
^  way  or  other  the  defendant's  landlord. 
in  our  opinion,  he  has  failed  to  do  ; 
re  think,  therefore,  that  the  judgment  of 
*oart  below  is  right. 
be  appeal  is  dismissed  with  costs. 


The  31st  March  1876. 

Present : 

;Hon'ble  F.  B.  Kemp  and  E.  G.  Birch, 

Judges, 

38esne-profits —Interest— Execution. 

Case  No.  311  of  1875. 

meiianeous  Appeal  from  an  order  passed 
f  ike  Judge  of  Tirhoot,  dated  the  14th 
ngusi  iSyS' 

haikh  Abdool  AH  (Judgment-debtor), 
Appellant^ 

versus 

Mussamat   Asruffun   and   others 
(Decree-holders),  Respondents, 

nshee  Mahomed  Vusu/ioi  Appellant. 

No  one  for  Respondents. 

a  decree  is  silent  touching^  interest  or  mesne- 

t  subsequent  to  the  institution  of  a  suit,  the  Court 

Hnf  the  decree  cannot  assess  or  j^ive  execution  for 

interest  or  mesne'proHts.     But  the  decree-holder 

[ifisert  rijrhtsof  this  nature,  if  they  exist,  in  a  separ> 

^irck,  J, — In  this  case,  the  Subordinate 

has    allowed    interest    upon  mesne- 

although  the  decree,  which  he  was 

JQting,  had  not  awarded   interest.     The 

ordinate  Judge  says :     "  I  am  clearly  of 

>inion  that   decree-holder   is   entitled  to 

•rest  on  wassilat  from  the  date   of  its 

ijuamem  at  the  rate  of  6  per  centum  per 

mum,  for  the  simple  reason  that  interest 

^iollows,  as  a  matter  of  course,  where  there 

B  no  order  ib  the  contrary.     The  reason 

[^  ^^e  Court's  judgment  being  silent  on 

™^  subject  was  that   there   was   no  such 

flwesiion  raised  then.     But,  as  it  was  now 


'*  raised,  the  Court,  considering  the  nature 
**  of  the  original  orders  passed,  has  no  hesi- 
''  tation  in  awarding  interest,  under  the  pro- 
"  visions  of  section  11,  Act  XXIII.  of  1861, 
"from  the  date  of  its  ascertainment,  and  not 
"from  the  date  of  the  decree."  The  deci- 
sion of  the  Subordinate  Judge  is  opposed  to 
the  rulings  of  this  Court.  Several  have 
been  pointed  out  to  us,  and  a  very  recent 
decision  of  the  Privy  Council,  reported  at 
•  24  Weekly  Re-  page  383,  Volume  XV., 
porter  193.  Bengal*   Law    Reports, 

authoritatively  disposes  of  the  "point  raised 
in  this  appeal. 

In  that  case,  the  District  Judge,  while 
allowing  mesne-profits  which  had  accrued 
subsequent  to  the  date  of  the  decree  to  be 
recovered  in  execution,  refused  to  allow 
interest  thereon,  as  the  decree  was  silent  as 
to  interest.  Upon  appeal  to  the  High  Court 
of  Madras,  the  District  Judge's  order  award- 
ing mesne-profits  was  reversed.  The  decree- 
holder  appealed  to  the  Privy  Council,  and  it 
was  contended  on  his  behalf  that  an  order 
decreeing  possession  carried  by  its  own  force 
the  right  to  mesne-profits  and  to  interest 
thereon,  although  the  decree  gave  no  direc- 
tion as  to  either.  On  the  other  hand,  it  was 
urged  by  the  Counsel  for  the  respondent  that 
all  the  High  Courts,  of  India  have  now 
accepted  as  settled  law  that,  where  the 
decree  is  silent  touching  interest  or  mesne- 
profits  subsequent  to  the  institution  of  the 
suit,  ihe  Court  executing  the  decree  cannot 
assess  or  give  execution  for  such  interest  or 
mesne-profits. 

Upon  this  their  Lordships  say:  "That 
''  this  construction  has  now  for  several  years 
"prevailed  in  the  High  Court  of  Calcutta 
"is  shown  by  the  Full  Bench  Ruling  of  the 
"  13th  September  1866,  Mosoodun  Lall 
"z;j.  Bheekaree  Singh  (i),  the  decision  of 
"the  i»ih  of  June  1868,  Hara  Mohini 
"Chowdhrain  vs.  Dhanmani  Chowdhrain(2), 
"and  numerous  other  cases.  That  it  has 
•'  been  adopted  by  the  other  High  Courts  is 
"shown;  as  to  that  of  the  North- West 
*•'  Provinces,  by  the  decision  of  the  loih  of 
"November  1869,  Chowdhry  ,Nain  Singh 
"  vs,  Jowahur  Singh  (3 ),  as  10  that  of  Madras, 
"by  the  ruling  of  the  i2ih  of  February 
"  1869,  Subha  Vencataramaiyan  vs,  Subraya 
"  Aiyan  (4),  and  as  to  that  of  Bombay,  by 
"  the  Full  Bench  Ruling  of  the  10th  of  De- 
'*  cember  1867,  in  Radhabai  vs,  Radhabai  (5), 
"followed    by    the    decision    of    the    15th 

une  1869  in  Sitaram  Amrut  vs,  Bhagvant 

aganath  (6)." 

The    alleged    consensus    of    the     Indian 
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Courts  being  thus  established,  their  Lord- 
ships, whatever  their  opinion  apon  the  con- 
struction of  this  clause  might  have  been 
had  the  question  been  res  inttgra^  do  not 
think  it  would  be  right  to  run  counter  to  so 
long  a  course  of  decision  upon  what  is,  in 
fact,  merely  a  question  of  procedure,  it 
being  admitted  that  the  plaintiff  may  assert 
rights  of  this  nature,  if  they  exist,  in  a 
separate  suit.  They,  therefore,  accept  the 
construction  of  the  Indian  Courts  as  settled 
law ;  and  that  acceptance,  as  was  adniiited 
at  the  bar,  sSfHces  to  dispose  of  the  claim  to 
interest  on  the  subsequent  mesne-profits 
which  is  raised  by  the  present  appeal. 

We  think  that  the  Subordinate  Judge  is 
clearly  wrong  in  saying  that  interest  follows 
as  a  matter  of  course  where  there  is  no  order 
to  the  contrary. 

The  order  of  the  Subordinate  Judge  is 
reversed,  and  the  appeal  is  decreed  with 
costs. 


The  31st  March  1876. 

Present: 

The  Hon'ble  Sir  Richard  Garth,  A7.. 
Chief  Justice y  and  the  Hon'ble  E.  G. 
Birch,  Judge. 

Double  Mortgosre— Prior  Lien. 

Case  No.  28  of  1875. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  First  Subordinate  Judge 
of  Bhaugulpore,  dated  the  joth  Sep- 
tember 18'jSy  affirming  a  decision  of  the 
Moonsiff  of  Monghyry  dated  the  gth  May 
1874. 

Cheit  Narain  Singh  and  others  (Defendants), 

Appellants, 

versus 

Gunga  Pershad  (Plaintiff),  Respondent. 

Mr,  R.  E.  Twidale  for  Appellants. 

No  one  for  Respondent. 

Where  a  certain  property  was  mortgraged  on  two 
different  occasions  to  different  parties,  and  possession  of 


the  property  was  obtained  by   the 
property  on  its  sale  on  foreclosarv  of  the 
Sfage,   HELD  that  the  purchaser  could  oaly 
to  possession  after  discharffia^  the  lieii 
the  property  by  the  earlier  mortage. 

Garth,  C.J.—\Vt   think   the   d^ 
the  lower  Court  is  wrong  in  point  of 

Both   Courts  take  the   same   view 
facts,  and  we  must  adopt  that  view. 

The  original  owner  of  the  propel 
cuted  a  mortgage>bond  to  Manjhee  Si 
the   year     1864.      Manjhee     Sahoo 
quently  brought  a  suit,  and  obtained  a 
decree  for  the  amount  of  that  bond  ia 
and  in    1871  a  sale  of  the  mortgaged 
perty  took  place  under  that  decree,  an4j 
plaintiff  became  the  purchaser. 

Previously,   however,   to   this,    the 
owner  had  further  mortgaged  the  same 
perty  by    another   bond    to    the    deft 
Cheit     Narain    Singh,     who     sub! 
obtained  a  decree  with  an  order  for 
the    properly ;    and  under  that    order, 
property  was   sold   and   purchased    bf  j 
defendants,  who  obtained  possession. 

The  plaintiff   then  instituted  this 
obtain  possession  from  the  defendants^ 
the  Courts  have  held  that  he  is  enl 
possession  without  regard  to  the  lien 
Cheit  Narain  Singh  had  upon  the 
in  respect  to  the  second  mortgage. 

The  defendants  have  appealed  agaiastl 
decision  on  the  ground  that,  when 
purchased  the  right  of  the  judgment-d4 
that  right  was  already  subject  to  the  d( 
ants'  lien,  and  that  his  purchase  and 
to  possession  would,  therefore,  be  subj< 
that  lien. 

In  this  we  think  the  defendants' 
tion  is  right,  and  we,  therefore,  modiff ' 
decree  of   the    lower  Courts  to  this 
that  the  plaintiff  is  only  entitled   to 
sion  of  the  property  upon   his   disci 
the  lien  created  upon  it  by  the  mon{ 
Cheit  Narain  Singh. 

The  appeal  will  be  allowed  with 
this  appeal  and  of  ihe  appeal  to  the 
Appellate  Court. 
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The  31st  March  1876. 
Presenl : 
I'ble  Romesh  Chander  Milter,  Judge, 

,  ^ssion — Establishment  of  Title— Limita- 
rRelinquishment — Form  of  Objection  of 


Case  No.  1464  of  1875. 

Appeal  from  a   decision  passed  by 

j^udge    of   Bhaugulpore,    dated    I  he 

April  /<?75,  affirming  a  decision  of 

Judder    Moonsiff   of   that  Districty 

ihe  22nd  January  iSy^, 

LUt  Dhurjobatty  Chowdhrain  (one    of 
the  Defendants),  Appellant^ 

versus 

iroo  Mundul  (Plaintiff),  Respondent, 

Mr,  y,  Younan  for  Appellant. 

\boo  Jug  gut  Ch  under  Banerjee  for 
Respondent. 

a  suit  was  brou^rht  to  recover  possession  of 
rhich  plaintiff  alleg^ed  that  he  was  dispossessed 
mindar  in  Jeyt  12S1,  and  the  zemindar  rejoined 
intiff  had  relinquished  the  ji^reater  portion  of 
in  suit  in  Bysack  laio,  and  was  now  barred 
ition,  HELD  that,  as  this  was  a  suit  to  recover 
lion  by  establishment  of  title,  plaintiff  was  at 
\^D  bring*  it  within  twelve  years,  and  was  not 
I  by  the  lapse  of  one  year. 
~  jection  of  limitation  is  not  most  suitably 
by  evidence  of  a  relinquishment  from  a  period, 
of  time  from  which  exceeds  the  period  of 
I. 

suit  was  brought  by  the  plaintiffs  to 
^r  possession  of  3  beeghas  and  3  cottahs 
1^  on  the  allegation  that  they  had  been 
messed  by  the  zemindar  in  Jeyt  1281. 
suit  was  commenced  within  one  year 
le  alleged  date  of  dispossession, 
zemindar-defendant,  in  respect  of  a 
of  the  land  in  suit,  namely,  z  beeghas 
tabs,   alleged    that   the    plaintiff   had 
pished   it  in  Bysack   1280.     He   also 
\A  limitation  of  one  year  under  section 
Vlll.  (B.  C.)  of  1869,  upon  the  ground 
le  plaintiff  was  not  in  possession  since 
Le  of   relinquishment,   and    the   suit 
[commenced  more  than  one  year  after 
:k  1280. 

le  Moonsiff  decreed  the  plaintiff's  suit, 

iling   the   plea    of   limitation,   holding 

[the  suit  was  commenced  within  one  year 

the    date   of    dispossession,    namely, 

1281. 

le  defendants  appealed,   and   in  their 
Is  of  appeal,  they  said  that,  as  they  had 
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been  in  possession  of  this  properly  from 
Bysack  1280  in  consequence  of  the  plaintiff's 
relinquishment,  the  plaintiff's  suit  was  barred 
by  limitation. 

The  District  Judge,  in  appeal,  decided 
this  question  of  relinquishment  against  the 
defendants. 

In  special  appeal,  it  is  contended  before 
me  that  the  Lower  Appellate  Court  should 
not  have  decreed  the  plaintiff's  suit  without 
finding  in  favour  of  the  plaintiff  that  his 
possession  was  established  within  one  year 
from  the  date  of  suit. 

I  do  not  think  that  this  contention  should 
prevail.  In  the  first  place,  it  does  not  seem 
to  me  that  the  provisions  of  section  37, 
Act  VIII.  (B.  C.)  of  1869,  are  applicable  to 
this  suit.  It  is  true  that  the  Moonsiff 
registered  this  suit  as  a  suit  under  Act  VIII. 
of  1869.  But,  on  looking  to  the  allegations 
of  the  parties,  and  the  issues  that  were 
raised,  it  seems  that  it  should  not  have  been 
registered  as  a  suit  under  Act  VIII.  of  1 869*. 
The  plaintiff  sought  to  recover  possession 
of  this  property  by  establishment  of  his 
title,  namely,  the  right  of  occupancy  and 
ancestral  holding.  It  has  been  decided  that 
such  a  suit  as  this  was  not  cognizable  under 
Act  X.  of  1859.  And,  therefore,  I  think  that 
the  Moonsiff  was  not  right  in  treating  this 
suit  as  a  suit  under  Act  VIII.  of  1869. 
Therefore,  taking  the  defendants'  allegation 
as  proved,  namely,  that  they  have  been  in 
possession  of  this  property  since  Bysack  1280, 
still  the  plaintiff's  claim  would  not  be  barred, 
because  he  would  be  entitled  to  bring  this 
suit  within  twelve  years  from  the  date  of 
dispossession. 

Secondly,  I  also  think  that,  assuming  for 
argument's  sake  that  this  was  a  suit  that 
was  properly  registered  under  Act  VIII, 
of  1869,  the  decision  of  the  District  Judge 
sufficiently  disposes  of  the  plea  of  limitation 
that  was  raised  before  him.  It  is  true  that, 
in  an  ordinary  case,  it  is  for  the  plaintiff  to 
prove  that  his  cause  of  action  accrued  within 
the  time  allowed  by  law.  And  that  fact, 
namely,  that  the  suit  was  brought  within 
one  year  from  the  date  of  dispossession,  was 
established  to  the  satisfaction  of  the  Moonsiff. 
The  defendant  contested  this  point  before 
the  Judge,  not  on  the  ground  that  the  plaint- 
iff's evidence  was  not  sufficient  to  prove 
his  possession  within  one  year,  but  upon  the 
ground  that  the  evidence  adduced  by  him 
to  prove  relinquishment  was  sufficient,  and, 
therefore,  as  a  consequence  of  that  evidence, 
the  plea  of  limitation  was  made  out ;  that  is 
10  say,  the  defendant  relied  upon  his  own 
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evidence  of  possession  for  more  than  one 
year  to  put  the  plaintiff  out  of  Court  on  the 
plea  of  limitation.  Therefore,  looking  to  the 
peculiar  form  in  which  this  objection  of 
limitation  was  raised  before  the  Lower  Appel- 
late Court,  I  cannot  say  that  that  Court  was 
wrong  in  overruling  it  after  having  come  to 
the  conclusion  that  the  defendants'  plea  of 
limitation  was  not  made  out. 

On  both  these  grounds  I  am  of  opinion 
that  this  objection  should  not  prevail.  The 
special  appeal  is,  therefore,  dismissed  wiih 
costs. 


The  31st  March  1876. 

Present: 

TheHon'ble  Romesh  Chunder  W(^\tx^  Judge, 

Ejectment—Permanent  Transferable  Interest 

Case  No.  1871  of  1875. 

Special  Appeal  from  a  decision  passed  by 
the  Second  Subordinate  Judge  of  East 
Burdwany  dated  the  tyth  Jilay  iSy^, 
reversing  a  decision  of  the  Moonsiff  of 
Jehanabad,  dated  the  22nd  December 
1874. 

Sreenibash  Laek  (Defendant),  Appellant, 

versus 

Prosunno  Coomar  Mitter  (Plaintiff), 
Respondent, 

Baboo  Umbtka  Churn  Banerjee  for 
Appellant. 

Baboo  Umbika  Churn  Bose  for  Respondent. 

Where  a  suit  for  arrears  of  rent  and  for  ejectment  was 
brought  against  the  registered  tenants  of  a  zemindar,  and 
an  intervenor  appeared  and  claimed  to  have  purchased 
the  tenure  which  was  alleged  to  be  a  permanent  trans- 
ferable  one,  hbld  that  the  plaintiff,  having  at  first 
acquiesced  in  the  inclusion  of  the  intervenor  as  a  defend- 
ant in  the  suit,  could  not  rightly  in  its  latest  stages 
question  the  applicability  of  the  sale-certificate  to  the 
land  in  suit;  and  that  a  simple  decree  for  such  arrears 
as  were  found  to  be  due  from  the  tenure  should  be 
passed  against  the  defendant, 

A  decree  for  ejectment  ought  not,  in  a  suit  for  arrears 
of  rent,  to  be  passed  against  the  holder  of  a  permanent 
transferable  interest. 

This  was  a  suit  for  arrears  of  rent  brought 
against  two  persons,  Bhikaree  and  Fakiree, 
who  were  the  registered  tenants  in  the 
plaintiff's  (zemindar's)  serishia.  One  Sree- 
nibash, who  is  the  special  appellant  in  this 
Court,  intervened  in  this  suit,  and  alleged  that 
the  land  of  which  the  arrears  of  rent  were 
claimed  by  the  plaintiff  had  been  Ibid  and 
purchased  by  him  in  execution  of  a  decree. 


aiHlJ 


He  further  alleged  that  there  was 
due,   and    that  this    was   a    cc^h 
between  the  plaintiff  and  the  old 
Bhikaree  and  Fakiree. 

Without  any  objection  on  the  paiti 
plaintiff,  Sreenibash  was  made  a  part^f 
suit.     The  Moonsiff  found  that  the 
claim  for  arrears  of  rent  was  made 
passed   the  followini^   decree :     ' 
'*  suit  be  decreed  with  costs  with  ii 
"  the  rate   of  6  per  cent  per    anni 
"  this    day  up  to   the    date    of 
*'  against  the  defendants,  Bhikaree 
*'  ree,  and  that  Sreenibash  is  not  to  be 
''  if  he  pays  the  amount  of  the  deci 
<<  costs  and  expenses  into  Court  within 
"  days  from  the  date  of  the  decree." 

Against  this  decree,  both  the  plaini 
Sreenibash  appealed  to  the  Lower  Ap| 
Court.    The  plaintiff  appealed,  on  the 
that,   as   Sreenibash   was    not    a   rea, 
tenant,  the  Moonsiff  was  not  right  in 
an  option  to  him  to  pay  up  the  amoant 
decree,  and  thus   to  save  the  tenure 
forfeiture. 

Sreenibash,  the  special  appellant 
me,  appealed,  on  the  ground  that  this 
was  a  transferable  tenure,  and,  theref( 
Moonsiff  was  not  right  in  giving  a  de< 
ejectment. 

The  Subordinate  Judge  first  remands 
case  to  the  Moonsiff  for  an  inquiry  into| 
question  whether  the  tenure  was  traosi 
or  not. 

The  Moonsiff,  on  remand,  found  u] 
evidence  adduced  before  him  that  the 
was  transferable.     But   he  was    of  opi^ 
that,  after  the  auction-purchase  by  Sreenil 
possession  had  not  been  taken  by  him. 

Upon  the  case  coming  up  again  befori 
Subordinate  Judge,  he  has  decreed  the  pi 
iff's  appeal,  and  dismissed  that  of  Sreenil 
And  he  has  directed  that:  "That  pi 
the  decision  of  the  Court  below  which 
reference  10  the  payment  of  money 
Sreenibash,  be  reversed." 

He  further  directs :   *'  The  lower  C< 
"  decree  >vill  prevail  against   Bhikaree 
"  Fakiree  alone,  and  they  will  be  evict( 
"  the  decree  remains  unsatisfied  for  a  fortni 
"  from  this  date." 

Against  this  decree   Sreenibash  has 
ferred  this  special  appeal. 

The  judgment  of  the  Subordinate  Ja( 
does  not  appear  to  me  to  be  very  clear, 
bases  his  conclusion  upon  the  finding  that 
defendant,  Sreenibash,  has  not  shown  that 
sale- certificate  which  he  produced  as  evidei 
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iraocUon-purchase,  relaied  to  the  land  for 
lieh  arrears  were  claimed  in  this  suit. 
fWkh  reference  to  the  question  of  transfer- 
iBity  of  the  defendant's  tenare,  he,  it  seems 
Lme,  has  concurred  in  the  opinion  of  the 
bonsiff ;  but,  as  I  have  already  observed,  this 
in  of  the  judgment  does  not  seem  to  me  to 
i  Tcry  clear.  But  as  the  Subordi  nate  Judge 
•linctly  says  that  a  certain  petition  which 
IS  before  the  Moonsiff,  containing  an  admis- 
Mi  on  the  part  of  the  plaintiff  that  this 
Mre  was  transferable,  although  it  could  not 
ll  found  on  the  record  when  it  came  up 
^fere  him,  was  admissible  and  relevant 
lldence,  it  is  evident  that  he  meant  to 
»hold  the  Moonsiff's  finding  upon  this  point, 
t  the  tenure  was  transferable,  I  do  not  think 
1^  was  right  in  passing  a  decree  for  eject- 
tent  against  the  tenant.  And,  therefore,  it 
I  clear  that  that  part  o!  the  decree  of  the 
bnrer  Appellate  Court  must  be  amended. 
[Then  he  has  further  held  that  Sreenibash 

lid  not  establish  before  him  that  this  land 
purchased  by  him;  or,  In  other  words, 
the  sale-certificate  which  was  produced 
jr  him  referred  to  the  land  for  which  the 
Blears  were  claimed. 

I  think  that   this   was   not  one    of    the 

Bestions  in  dispute  between  the  parties. 
^  hen  Sreenibash  intervened  on  the  allega- 
Son  that  he  had  purchased  this  property  in 
|«ecutJon  of  a  decree,  no  objection  wis  taken 
p  that  statement. 

And  then,  again,  when  in  the  decree  of  the 
Moonsiff,  Sreenibash  was  allowed  an  option  to 

eF  up  the  amount  of  the  decree,  the  plaintiff 
bis  memorandum  of  appeal  before  the 
Sibordinate  Judge  did  not  object  to  it  upon 
^e  ground  that   Sreenibash   was   not    the 
•BCtion-purchaser  of  the  tenure  in  question. 
'  Further,  when  the  Subordinate  Judge  re- 
'•anded  the  case  to  the  Moonsiff  upon  the 
^peal  of  Sreenibash  to  try  the   question 
'*^tther  the  tenure  was  transferable  or  not, 
»e  plaintiff  did  not  object  to  that  order  of 
|^and,upon  the  ground  that  Sreenibash,  not 
pongthe  auction-purchaser,  was  not  interested 
»  any  enquiry  into  this  point.    It  was  at 
w«  last  stage  of  the  case  that  this  objection 
praised  and  entertained  by  the  Subordinate 
jB'Jge.    I  do   not  think   that  the   plaintiff 
CTcr  disputed  it.    Therefore  the  Subordinate 
Jadge  was  not  right  in  going  into  it  at  the 
wst  stage  of  the  case  when  it  came  before 

U.'  ^^"*^"^y  '^^  sale-certificate  standing 
**J|i^ could  not  prove  whether  the  tenure  for 
™ch  arrears  of  rent  were  claimed,  was 
P^chased  by  Sreenibash  or  not.  If  the 
qacstion  had  been  raised  in  proper  time, 


Sreenibash  would  have  been  prepared  to 
prove  that  fact  by  evidence.  •  I  think  from 
the  conduct  of  the  plaintiffs,  it  is  quite  clear 
that  they  never  meant  to  raise  that  question. 
On  the  other  hand,  I  think  they  admitted 
throughout  that  Sreenibash  had  purchased 
this  land  at  auction. 

I,  therefore,  think  that  the  decree  of  the 
Lower  Appellate  Court  ought  to  be  reversed, 
and  in  lieu  thereof  a  simple  decree  for  arrears 
of  rent  found  due  by  the  Moonsiff  from  this 
tenure  should  be  passed  against  the  defen- 
dants with  costs  and  interest  at  the  rate  of 
6  per  cent,  per  annum  from  the  date  of  the 
decree  of  the  first  Court  to  the  date  of 
realization. 

The  costs  of  this  special  appeal  will  be 
borne  by  the  respondent. 


The  31st  March  1876. 
Present  : 

The  Hon'ble  Sir  Richard  Garth,  Ki., 
Chief  Justice,  and  the  Hon'ble  E.  G. 
Birch,  Judges. 

Fraud   in    Purchase    of    Decree— Collusion- 
Jurisdiction — Remedy  for  Fraud. 

Case  No.  1378  of  1875. 

Special  Appeal  from  a  decision  passed 
by  the  Judge  of  Moorshedabad,  dated 
the  jrst  March  iSys^  reversing  a  deci- 
sion of  the  Subordinate  Judge  of  that 
District,  dated  the  ^oth  September  1874. 

Sufeeoollah  Sircar  (Plaintiff),  Appellant, 

versus 

Begum  Bibee  and  others  (Defendants), 
Respondents, 

Baboo  Hem  Chunder  Banerjee  for 
Appellant. 

Baboo  Kalee  Mohun  Dass  for  Respondents. 

Where  a  wife  had  colluded  with  her  husband  to  buy 
up  a  decree  under  which  he  and  others  were  judg- 
ment-debtors, and  the  husband  subsequently  sought  to 
establish  his  claim  to  the  purchase,  on  the  ground  that 
it  had  really  been  made  with  his  own  money,  and  the 
wife  pleaded  that  the  husband's  fraud  had  disqualified 
him  :  HELD  that,  as  the  wife  was  a  partner  in  the 
fraud,  it  gave  her  no  advantage,  and  that  the  husband's 
claim  should  also  be  recognized  because  it  exposed  the 
fraud  and  afforded  the  only  means  of  doing  justice 
to  the  other  judgment-debtors. 

Though  a  SulM>rdinate  Judge  may  very  properly,  if 
he  find  tne  subject-matter  of  a  suit  to  be  of  the  value  o£ 
less  than  Rs.  1,000,  transfer  it  for  trial  to  a  Moonsiff, 
yet  a  Subordinate  Judge  is  empowered  under  s.  19, 
Act  VI.  of  1S71,  to  try  causes  of  any  value. 

Garth,  C.J, — In   this  case,  the  plaintiff, 
who  is  the  husband  of  the  defendant,  prays 
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for  a  declaration  by  the  Court  that  a  decree 
(being  No.  4  of  1847  passed  by  the  Princi- 
pal Sudder  Ameen  of  Moorshedabad),  which 
was  purchased  in  the  defend^tnt'?  name  in 
that  year  was,  in  fact,  purchased  by  the 
plaintiff  and  with  his  money. 

In  this  decree,  Nilkunt  Sircar  and  others 
were  the  judgment-creditors,  and  the  present 
plaintiff  and  others  were  the  judgment- 
debtors.  The  decree  was  ostensibly  pur- 
chased by  !and  conveyed  to  the  plaintiff's 
wife,  the  defendant,  and  she  was  duly 
admitted  by  the  Court  as  the  assignee  of 
the  decree.  She  afterwards  took  proceedings 
for  the  purpose  of  executing  the  decree 
against  the  judgment-debtors,  when  the 
plaintiff  raised  no  objection  to  her  doing  so, 
and  did  not  deny  her  title  to  the  decree. 
The  other  judgment-debtors,  however,  object- 
ed that  the  plaintiff  was  the  real  purchaser, 
and  his  wife,  the  defendant,  was  merely  his 
benameedar.  This  question  being  tried  in 
the  execution-proceedings,  it  was  decided 
by  the  Judge  ag^ainst  the  judgment-debtors 
and  in  favour  of  the  present  defendant. 

The  plaintiff  has  now  instituted  this  suit 
for  the  purpose  of  establishing  his  right  to 
the  decree,  upon  the  ground  that  his  wife 
did  really  effect  the  purchase  in  his  right, 
and  with  his  money. 

Both  the  lower  Courts  have  found  as  a 
fact  that  the  plaintiff  was  the  real  purchaser 
of  the  decree  ;  but  the  defendant,  in  special 
appeal;  raised  two  main  objections  to  the 
suit : 

/j/. — That  the  decree  sought  by  the 
plaintiff  is  a  mere  declaratory  one,  unattend- 
ed with  any  consequential  relief,  and  that, 
therefore,  it  was  entirely  in  the  discretion 
of  the  Court  to  grant  it ;  and  that,  inas- 
much as  the  plaintiff  had  been  guilty  of  a 
fraud  in  colluding  with  the  defendant  to 
deceive  the  Court,  and  cheat  the  other 
execution-debtors,  the  Court,  in  the  exercise 
of  its  discretion,  ought  not  to  assist  him ; 
and 

2ndly, — It  was  argued  that,  as  the  value 
of  the  subject-matter  of  the  suit  was  less 
than  Rs«  1,000,  it  should  have  been  brought 
in  the  Moonsiff's  Court,  and  the  Subordinate 
Judge  had  no  jurisdiction  to  entertain  it. 

Both  these  points  were  decided  by  the 
Lower  Appellate  Court  in  the  defendant's 
favour,  but  we  think  that  the  Court  was 
wrong  in  so  doing. 

As  regards  the  first  ground  of  objection, 
we  are  of  opinion  that,  although  this  is  a 
$uit  for  a  declaratory  decree,   it  cannot  be 


said  to  be  unattended  with  any  conseqi 
relief  to  the  plaintiff. 

The  effect  of  the  execntion-pr< 
in  which  the  present  defendant  was  st 
ful,  was  to  subject  the  plaintiff   hi] 
well   as  the  other  judgment-debtors,, 
liability  to  the    defendant    for    the 
amount  of  the  decree ;  and,  therefore, 
plaintiff  obtains  the  decree  which  he 
in  this  suit,  the  effect  will  be  to  relieve 
and  his  other  co-debtors  from  all  liabil 
the  judgment*debt.     If  he  is  the  pai 
and  owner  of  the  decree,  he  represeni 
judgment-creditor,  as  well  as  being'hii 
one  of  the  judgment-debtors ;   and   c( 
quently  the  debt  would  be  extinguished. 

But   even  if  this  were  a  case,  in 
the  Court  had  to  exercise  a  discredc 
to  granting  the  decree,  we  see  every 
why  the  Court  should  exercise  that  di 
tion  in  the  plaintiff's  favour. 

It  is  true  he  has  been  guilty  of  a 
in  the  execution-proceedings,  but  the  def< 
ant   was  also  a   party  to  the  fraud ; 
therefore,  as  against  her.  there  is  do 
why    the    decree     should     not    be    ms 
Moreover,  by  affirming  the  truth,  viz.^ 
the  plaintiff  is  the  real  purchaser,  ihe 
has  the  means,  and  the  only  means,  of 
fying  the  fraud  which  has  been  perpeti 
and  doing  justice   to  the  other  judg: 
debtors,  who  were  the  parties  really  defi 
ed  by  the  result  of  the  execution-proceedl 

With  regard  to  the  second  objectioi 
is  unnecessary  for  us  to  go  into  the  qi 
tion,  whether  the  subject-matter  of  the 
was  of  the  value  of  Rs.  [,000,  because 
think  the  Lower  Appellate  Court  was  cl( 
wrong  on  another  grpund. 

The  Subordinate  Judge  is  empowered 
section  19  of  Act  VI.  of  1871  to  try  cai 
of  any  value ;  and,  although  he  might 
properly,  if  he  had  found  the  value  of 
subject-matter  of  the  suit  to  be  ui 
Rs.  1,000,  have  sent  it  to  the  Moonsif 
Court  to  be  tried  there,  he  had  ch 
jurisdiction  to  try  it  himself,  and  the 
that  he  did  so  try  it,  is  no  ground  of  ei 
in  special  appeal. 

For  these  reasons  we  think  that  the  Distril 
Judge  was  wrong  in  deciding  this 
in  favour  of  the  defendant ;  and  we,  therefor 
reverse  his  decision,  and  declare  the  plainti 
to  be  the  real  purchaser,  and  entitled  to 
benefit  of  the  decree  in  question ;  but  inasmac 
as  this  suit  has  become  necessary  eotirelj 
by  the  plaintiff's  own  fraudulent  condm 
we  decline  to  allow  him  any  of  the  costs 
the  litigation. 
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The  3rd  April  1876. 

Present : 

The  Hon'ble  F.  A.  Glover,  Judge. 

rht  of  Co-sharer  to  sue  separately— Enhance- 
ment of  Rent 

Cases  Nos.  3912  to  2918  of  1875. 

\tcial  Appeal  from  a  decision  passed  by 
ihe  First  Subordinate  Judge  of  Backer- 
\ungey  dated  the  22nd  September  i8y^, 
affirming  a  decision  of  the  Moonsiff  of 
that  District,  dated  the  rjth  May  i8yS' 

jakhal  Chunder  Roy  Chowdhry  and  others 
(Plaintiffs),  Appellants, 

versus 

Mahtab  Khan  and  others  (Defendants), 
Respondents. 

fr.  M.  Ghose  and  Baboo  Doorga  Mohun 
Doss  for  Appellants. 

\  Baboo  Kctshee  Kant  Sen  and  Moons hee 
Serajul  Islam  for  Respondents. 

a  special   appeal  in  which  the  main   question 

'  was,  whether  a  co*sharer  in  an  undivided  estate 

fid,  after  service  of  notice,  sue  to  obtain  enhanced 

>from  his  ryots,  without havinj;  made  his  co-sharcrs 

ties  to  the  suit,  the   High  Court,   following^  the 

|ng  in  a  former  suit,  in  which  the  right  of  a  co-sharer 

a  ijmalee  estate,  who  receives  his  rent  separately,  to 

for  enhancement  separately  seemed  to  be  laid  down, 

inded  the  cases  out  of  which  the  appeal  arose  for 

\\  00  the  merits. 

HE  point  for  decision  in  these  appeals  is, 
iether  a  co-sharer  in  an  undivided  estate 
sae  to  obtain  enhanced  rent  after  notice 
^m  the  ryots,  without  having  made  his 
•sharers  parties  to  the  suit, 
^be  special  appeal,  as  originally  put  for- 
rd,  went  further  than  this,  and  made  no 
tinction  in  favour  of  cases  in  which  all  the 
-sharers  had  been  made  parties, 
lodging  from  the  various  decisions  that 
re  been  Quoted  on  either  side,  the  test 
lid  seem  to  be  whether  the  ryots  have 
m  accustomed  to  pay  specific  shares  of 
lir  rent  to  specific  shareholders,  or  to  pay 
tir  whole  rent  jointly ;  in  the  former  case 
|has  been  ruled  by  this  Court  that  a  suit 
arrears  of  rent  by  one  of  .the  co-sharers 
lid  lie,  and  I  think  that  the  decision  does 
limit  the  privilege  to  cases  where  the 
•sharers  have  been  made  parties  to  the  suit 
|2  Ben.  289*). 
In  the  cases  now  before  me,  it  has  been 

♦  21  W.  R,  (C.  R.)  46. 


found,  and  the  fact  does  not  seem  to  have 
been  anywhere  disputed,  that  the  plaintiffs 
have  been  in  the  habit  of  receiving  their 
share  of  the  rent  from  the  ryots  separately. 

And  it  is  argued  that,  if  a  suit  will,  under 
such  circumstances,  lie  for  the  original  rent, 
it  will  also  lie  for  enhancement  of  that  rent. 

I  am  not  quite  clear  myself  as  to  the 
identity  of  the  two  classes  of  cases,  but,  as 
the  right  of  a  co-sharer  in  an  ijmalee  estate  to 
sue  for  enhancement  without  making  his 
other  co-sharers  parties  where  the  ryots  paid 
rent  to  him  separately  seems  to  be  laid 
down  in  Gunga  Narayan  Doss  vs.  Sharoda 
Mohun  Roy,  12  Weekly  Reporter  30, 
I  think  I  ought  to  follow  that  ruling,  and 
remand  these  suits  for  trial  on  the  merits. 
Costs  to  follow  the  result. 


The  3rd  April  1876, 

Present : 

The  Hon'ble  F.  A.  Glover,  Judge. 

Easement— Doorway— Light  and  Ventilation. 

Case  No.  1223  of  1875. 

Special  Appeal  from   a   decision  passed  by 
the     Officiating    Subordinate     Judge    of 
Dinagepore,  dated  the  joth  March   i8*js, 
affirming  a   decision   of  the    Moonsiff   of 
Shibgunge,  dated  the  26th  January  iSjjf, 

Bunko  Beharee  Mistree  and  another 
(Defendants),  Appellants, 

versus 

Meher  Chand  Mistree  and  another 
(Plaintiffs),  Respondents. 

Baboo  Rajendro  Nath  Bose  for  Appellants. 

Baboo  Bhuggobutty  Churn  Ghose 
for  Respondents. 

Where  a  doorway  is  used  as  a  means  of  getting  air 
and  light,  without  interfering  with  the  privacy  of 
neighbours,  a  decree  to  the  effect  that  the  owner  has  no 
easement  in  the  land  lying  outside  of  the  door,  does  not 
necessitate  the  closing  of  the  doorway. 

So  far  as  the  judgments  of  the  lower 
Courts  go,  stating  that  the  defendant  has  no 
right  of  easement  over  the  land  which  is 
found  to  belong  to  the  plaintiff,  it  seems  to 
me  that  the  Courts  are  undoubtedly  right. 
But  there  still  remains  the  question  whether 
it  was  proper  to  direct  the  defendant  to  shut 
up  his  doorway  so  long  as  he  only  uses  that 
doorway  as  a  means  of  getting  more  light 
and  air  into  bis  house.  Tnere  is  nothing  in 
the  law  to  prevent  him  from  doing  that,  a$ 
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it  would  not  interfere  with. the  privacy  of] 
the  other  parties.  What  the  plaintiff  is 
afraid  of  is  this  :  that  by  means  of  the  door- 
way the  defendant  may  make  use  of  the 
drain,  which  he,  the  plaintiff,  has  newly 
constructed  upon  the  land  just  outside  the  [ 
wall  of  the  defendant.  There  is  no  doubt 
that  the  defendant  is  not  entitled  to  do  this ; 
but,  if  he  uses  his  doorway  simply  for  the 
purpose  of  getting  light  and  air  into  his 
premises,  I  do  not  think  the  plaintiff  has  a 
right  to  have  it  shut  up. 

The  decree  of  the  lower  Court  will,  there- 
fore, be  varied  to  this  extent,  so  long 
as  the  defendant  merely  uses  the  doorway 
as  a  means  of  getting  light  and  air  into  his 
own  premises,  he  is  entitled  to  keep  it  open, 
but  he  will  not  be  entitled  to  use  it  as  a 
means  of  getting  an  easement  in  the  shape 
of  a  drain  over  the  plaintiff'^  land.  Each 
party  will  bear  his  own  costs  of  this  appeal. 


The  4th  April  1876. 

Present : 

The  Hon'ble  E.  G.  Birch  and  G.  G.  Morris, 

Judges, 

Appeal— S.  6,  Res:.  VIII.  of  18x9. 

Case  No.  367  of  1875. 

Miscellaneous  Appeal  from  an  order  passed 
hy  the  Officiating  Judge  of  Dinagepore, 
dated  the  x^th  August  i8js. 

Huree  Lall  Dey  Chowdhry  and  others 
(Opposite  Partyj,  Appellants, 

versus 

Soorja  Kanta  Acharj  Chowdhry  (Petitioner), 

Respondent, 

Baboo  Jadub  Chunder  Seal  for  Appellants. 

Bab  90S  Mohinee  Mohun  Roy  and  Gopal 
Chunder  tiircar  for  Respondent. 

From  an  order  passed  by  a  Judge  under  s.  6,  Reg. 
VIII.  of  1S19,  no  appeal  lies  to  the  High  Court. 

Birch,  J, — ^This  appeal  is  preferred 
against  a  summary  order  of  the  District 
Judge  passed  under  section  6  of  Regulation 
VllI.  of  18  [9,  directing  the  zemindar  to  accept 
the  security  tendered,  and  to  give  effect  to 
the  transfer  without  delay. 

A  preliminary  objection  has  been  raised 
that  no  appeal  lies  to  this  Court  from  such 
an  order  ;  and  we  are  of  opinion  that  the 
objection  must  prevail.  The  pleader  for 
the  appellant  has  been  unable  to  show  us 
any  law  which  authorizes  an  appeal  from  an 
order  under  section   6.      His  argument  is 


that  an  appeal  lies  because  the  Ji 
used  the  word  '  decreed,'  and  has  draw*: 
order  in  the  form  of  a  decree,  dixi 
an  injunction  should  issue.     Wc 
the  fact  of  the  Judge  having  dealt 
application  in  this  manner  does  not 
the  appellant  to  come  up   here   in 
when  the  law  does  not  provide  for  aa 
from  an  order  passed  under  Regulation  tj 
of  1819,  section  6. 

It  is  then  urged  by  the  appellant's 
that,  if  we  are  against  him  on  this 
should  still,  under  the  circumstances 
case,    exercise    the    extraordinarj 
vested  in   this  Court  by  section    15 
Charter  Act.     Speaking  for  mfself,   I 
say  that  it  is  not,  in  my  opinion,  oj 
parties  when  they  find  that  they  have 
ed  a  wrong  course,  and  filed  an  appeal 
no  appeal  is  allowed  by  law,  to  turn 
and  say  that  the  Court  is  bound  to  exercii 
extraordinary  jurisdiction  upon  this  ap] 
tion.     As  to  whether  there  may  be  gi 
for  interference  under  section  15  or 
pronounce  no  opinion.     All  that  we 
that   we   decline   to   treat    this    petitiOB; 
appeal  as  an  application  to  us  to 
our  extraordinary  powers  under  section 

The  appeal  is  dismissed  with  costs. 


The  5th  April  1876. 

Present : 

The  Hon'ble  C.  Pontifex  and  W.  F. 
McDonell,  Judges, 

Nature  of  Tenancy— Right  to  create 
VaUc&ty  of  Pottah. 

Case  No.  737  of  1875. 

Special   Appeal  from   a  decision  passed \ 
the  Judge  of  the   24Pergunnahs^ 
the  yth  January   /<?7J,  affirming  a 
sion  of  the  Second  Moonsiff  of  Sati 
dated  the  22nd  April  18J4.      • 

Bhola  Nath  Mitter  (one  of  the  Defends 

Appellant, 

versus 

Shaikh  Kaloo  and  another  (Plaintiffs), 
Respondents, 

Baboo  Obhoy  Churn  Bose  for  Appellant. 

Baboo  Anund  Chunder  Gkosal 

for  Respondents.  ' 

Where  the  nature  of  a  tenant's  tenancy  and  the  ngfct 
of  his  lessor  to  create  it  are  in  qoestion,  the  geireiae*  1 
ness  of  a  pottah  does  not  settle  the  question ;  and  eve»  ^ 
where  an  owner  has  been  receiving  rents  under  a  pottdn 
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by  a  predecessor  in  title,  no  such   receipt  can 

tt  the  lease  valid  and  binding:  against  him  as  to  the 

\  of  the  tenancy   if  it  were   nat  origrinaliy  so, 

the  receipts  were  sigfoed  by  him  acknowledging 

I  nature  of  the  tenant's  tenancy. 

^onti/ex,  J, — In  this  case,  one  Pran  Kisto 
lander,  who  was  malik  of  the  property  in 
sstion  in  this  suit,  left  two  sons,  Raj  Kisto 
O^itam  Kisto,  who  died,  leaving  their 
[iher,  Heera  MoneeDassee,  their  heir.  The  J 
[endant,  appellant,  claims  to  be  reversion- 
heir  to  the  property  after  the  death  of 
^ra  Monee,  and  he  has  been  recognized  as 
:h  since  the  year  1267  by  the  plaintiff  who 
paid  rent  to  him.  The  plaintiff  claims  to 
entitled  to  a  perpetual  mowrosee  lease, 
ler  a  g^nt  made  to  him  by  Heera  Monee 
another  (but  such  other  had  no  interest 
|atever  in  the  estate),  and  his  case  is  that, 
ring  Heera  Monee's  lifetime,  he  held  the 
»perty  under  that  lease,  and  that,  since 
[era  Monee's  death  in  1267  up  to  the  year 
^2.  he  continued  to  hold  under  the  appel- 
at  the  same  rent,  and  he  continued  to 
[eive  the  rents  from  the  ryots.  That,  in 
year  1272,  he  instituted  certain  rent-suits 
Linst  the  rvots,  and  in  those  suits  the 
jendant,  appellant,  intervened,  denying  his 
Iht  to  sue  the  ryots,  and  that  the  rent -suits 
Ire  dismissed.  In  consequence  of  the 
jmissal  of  the  rent-suits,  the  plainiifT  insti- 
:d  the  present  suit  for  a  declaration  that 
is  entitled  to  a  mokurruree  lease  of  this 
dcular  property  under  his  pottah.  The 
[endant,  appellant,  denies  his  title,  and 
ties  t'aat  Heera  Monee  had  power  to 
scute  a  lease  which  would  be  binding  upon 
An  issue  was  laid  down  in  the  first 
irt  as  follows:  ''Is  plaintiff's  pottah  a 
jenuine  and  bond- fide  document  ?  Had 
(be  lessors  power  to  grant  the  lease  ?  Can 
le  lease  remain  valid  and  binding  ?  '*  The 
msiff  found  that  the  lease  was  so  far  a 
luine  and  bond-fide  document  that  it  had 
m  executed  by  Heera  Monee,  and  that 
sssion  was  taken  under  it.  He  finds  that 
a  binding  and  valid  document,  inasmuch 
|the  defendant,  appellant,  must  be  taken  to 
^e  confirmed  the  lease  by  his  receipt  of 
"rent  under  it  from  the  year  1267  to  the  year 
1372.  He  does  not  come  to  any  express  find- 
ing apon  the  question  whether  Heera  Monee 
had  power  to  grant  the  lease  binding  the  appel- 
lant; but  it  is  clear  to  us  that  there  could  not 
have  been  any  evidence  before  him  showing 
that  the  lease  was  a  valid  and  binding  lease, 
for  otherwise  it  would  not  have  been  neces- 
sary for  him  to  rely  upon  any  act  of  the 
appellant  as  confirming  the  lease.  Upon  ap- 
Deal  to  the  Judge  of  the  24-Pergunnahs^  the 


decision  of  the  Moonsiff  was  upheld  and  for 
the  same  reasons.  The  learned  Judge  has 
not  tried  the  question  whether  Heera  Monee 
had  power,  under  the  circumstances,  to  grant 
a  valid  binding  lease,  but  he  has  contented 
himself  with  holding  that,  in  the  present  case 
at  least,  it  was  sufficient  for  the  plaintiff  to 
have  shown  that  the  lease  was  executed  by 
Heera  Monee,  and  that  the  defendant  had 
since  1267  down  to  1272  received  the  same 
rent  as  was  reserved  upon  that  lease.  We 
think  that  the  whole  question  to  be  tried  in 
this  suit  was  whether  or  not  Heera  Monee's 
lease  was  binding  on  the  appellant ;  and  we 
think  that  no  receipt  of  rent  by  the  appel- 
lant could  make  that  lease  valid  and  binding 
against  him  if  it  was  not  originally  so,  unless 
the  receipts  were  signed  by  him  acknowledg- 
ing that  the  plaintiff  held  a  mowrosee  pottah. 
No  acknowledgment  or  admission  of  that 
kind  appears  to  have  been  given  or  made  by 
the  defendant,  and  as  it  is  admitted  by  the 
pleader  for  the  respondent  that  there  is  no 
evidence  whatever  on  the  record  to  show 
that  Heera  Monee  was  entitled  to  grant  this 
lease  as  against  the  appellant,  we  think  that 
there  is  no  necessity  to  send  the  case  back 
for  re-trial  of  that  particular  point,  and  that 
the  decree  appealed  from  must  be  reversed, 
and  the  plaintiff's  suit  must  be  dismissed 
with  costs  of  all  the  Courts. 


The  6th  April  1876. 

Present : 

The  Hon'ble  F.  A.  Glover,  Judge. 

Purchase  from  Partj  not  la  Possession* 

Case  No.  1255  of  1875. 

Special   Appeal  from   a   decision  passed  by 
the  Officiating  Second  Subordinate  Judge 
0^  Tipperah,  dated  the  28th  April  r8ys^ 
reversing   a  decision   of  the    Moonsiff  of 
Nassarnuggur,  dated  the  ^oth  June  18J4, 

Bissessur  Doss  (Plaintiff),  Appellant^ 

versus 

Joy  Kishore  Doss  and  others  (Defendants), 

Respondents, 

Bahoos  Aukhil  Chunder  Sen  and  Bharut 
Chunder  Dutt  for  Appellant. 

Baboo  Nullit  Chunder  Sen  for  Respondents. 

The  current  of  Hi^h  Court  decisions  on  the  question 
whuher  a  purchaser  from  a  party  not  in  possession  is 
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competent  to  maintain  a  suit  to  recover  the  land,  is  in 

favour  of  the  ri^ht  to  bring  a  suit. 

The  qaestion  in  this  special  appeal  is 
whether  a  purchaser  from  a  party  not  in 
possession  is  competent  to  maintain  a  suit  to 
recover  the  land. 

There  have  been  many  decisions  in  this 
Court  in  which  the  point  has  been  more  or 
less  fully  considered  and  determined    {vide 

II  Weekly  Reporter  80—134.  ^    *  ^^    ^.^ 

20  ,;  446.  noted       m 

2a  J*  99-  the       mar- 

^?  "  «3i,i63.  165.     gin).  These 

cases  are 
in  favour  of  the  plaintiff's  right  to  bring  a 
suit. 

There  is  one  case  reported  in  Weekly 
Reporter,  Volume.  XXL,  page  101,  which 
decides  (distinctly  no  doubt)  the  other  way, 
and  there  are  one  or  two  others  which, 
though  not  quite  clear  on  the  point,  seem  to 
rule  it  in  the  same  fashion ;  but,  as  the  cur- 
rent of  decisions,  and  especially  of  the  later 
ones,  is  in  favour  of  the  right  to  sue,  1  think 
I  am  justified  in  following  them,  without 
previously  referring  the  question  for  the 
authoritative  ruling  of  a  Full  Bench. 

The  special  appeal  is,  therefore,  allowed, 
and  the  case  remanded  to  the  Lower  Appel- 
late Court  for  trial  on  lis  merits. 


The  7th  April  1876. 

Present : 

The  Hon'ble  F.  A.  Glover  and  C.  Pontifex, 

Judges. 

Ancestral  Estate— Assets— Ancestor's  Debts- 
Inventory  of  Assets — Onus  of  Proof. 

Case  No.  351  of  1875. 

Miscellaneous  Appeal  from  an  order  pass- 
ed by  the  Judge  of  Pat  nay  dated  the 
J 8th  August  i8ys*  reversing  an  order 
of  the  Subordinate  Judge  of  that  Vis- 
trict,  dated  the  8th  July  i8jS' 

Joogul  Kishore  Singh  (Decree-holder), 

Appellant^ 

versus 

Kalee  Churn  Singh  and  others 
(Judgment-debtors),  Respondents. 

Mr,  R.  T.  Allan  and   Baboo  Huree  Mohun 
Chuckerbutty  for  Appellant. 

Baboo  Nil  Madhub  Sen  for  Respondents. 

Before  judgement-debtors  can  claim  exemption  from 
a  decree-holder's  claim,  on  the  ground  that  they  only 


received  a  small  sum  from  their 
that  what  they  have  received  has  beea  paid 
tion  of  their  ancestor's  debts,  they  shovU 
file  an  inventory  of  the  whole  estate 
and  prove  how  it  has  been  applied.  ^  I1 
kind,  the  onus  of  proof  is  on  the  jui 
and,  on  their  failure  to  sustain  it,  a  presam] 
in  favour  of  the  decree-holder. 


Glover,  J, — Wc  are  of  opinion  Uuf ' 
was  a  sufficient  admission  on   the 
the  respondents  as  to  the  receipt  of 
from   the  estate  of  Hardyal  to    relii 
decree-holder  from  anv  further  onus 
It   would   have    been   for   him  in   xht 
instance  to  sh:>.v  thit  assets  of   the 
of  Hurdyal  had  come  to  the  respoQ< 
but,  as  the  latter  admitted  the  fact, 
for  them  to  show  on  their    part  that 
they  received  and  what  remained   in 
hands  after  payment  of  any  other 
their  ancestor  was  no  more  thaa  the  ai 
they  admit  themselves  to  be  liable  for, 
Rs.  650. 

The  Judge  has  placed  upon  the 
holder    the  burthen  of  proving  that  a 
equivalent  to  the  entire  amount  claims 
him  as  due  under  his  decree  came  to^ 
judgment-debtors  by  inheritance,  and  ii 
we  think  he  was  wrong.     The  decree-] 
having  proved  that  some  assets  came  to 
heirs,  it  was   for   the   latter   to    prove 
amount.     Nothing  could    be    easier ; 
judgment-debtors  had  nothing  to  do 
present  themselves  for  examination, 
declare  on    solemn   affirmation    that 
received  so  much  and  no  more,  and  faoi 
had  applied  it.     The  information  was 
liarly  within  their  own  exclusive  know] 
and  their  depositions  would  most  pi 
have  at  once  disposed  of  the  matter  ia 
favour.     At  all  events  it  would  have 
upon  the  decree-holder  a  burthen  of 
which  it  is  not  in  the  least  lilcely  he 
have  supported. 

We  think  that,  before  the  judgment-d< 
can  claim  exemption  from  the   balan< 
the  decree-holder's  claim  on  the  ground  1 
ihey  only   received   a   comparatively 
sum  from  their  ancestor's  estate,  or  that 
have  already  properly  paid   in    satisfi 
of  their  ancestor's  debts  what  they  in 
received,  they  must  come  forward  and  ii 
to  the  facts.     They  should  file    and 
an  inventory   of   the   whole   of   the 
(if  any)  descended  to  them  from  the  origll 
debtor,  and  should  prove  how  it  has 
applied  by  them.     Should  they  do  this, 
onus  will  be  shifted,  and  the  decree-1 
have  to  prove  that  the  amount  of  his  de( 
came  to  the  defendants,  and  ought  still  tolM 
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hands ;    that  is   to    say,    that   the 
Its  have  not  applied  it  in  payment 
debts    of    the    ancestor.    If    the 
mis    decline   to   come    forward,  the 
lay    very   fairly   take   into  its  con- 
ion    whether     their     refusal    is    not 
»unt  to  an  admission  that  they  can- 
ij  the  creditor's  allegation. 
case    must    go    back    for    further 
with  reference  to  the  above  remarks, 
Ms  will  follow  the  result. 


The  7ih  April  1876. 

Present : 

Hon-ble  E.  G.  Birch  and  W.   F. 
McDonell,  Judges, 

Ri^ht  of  Way  Right  of  Access. 

Case  No.  1307  of  1875. 

/  Appeal  from  a  decision  passed  by 
Judge  of  the  24'PergunnahSy  dated 
^rd  June  tSySt  reversing  a  decision 
the  First  Moonsiff  of  Diamond  Har- 
,  dated  the  2Sth  November  18 j 4, 

Mohun  Mundul  and  another  (two  of 
the  Defendants)*  Appellants^ 

versus 

nn  Chunder  Mookerjee  (Plaintiff), 
Respondent, 

Umhica  Churn  Bose  for  Appellants. 

Ashootosh  Mookerjee  for  Respondent. 

to   a   rice    merchant's    j^franary  throtigh  a 

from  another  nnan's  tank  having  been  obstruct* 

the  obstruction  having  formed  the  subject  of  a 

lELD  that  the  merchant's  right  of  way  mcluded 

t  of  access  to  his  granary  on  the  part  of  those 

lit  with  him. 

\ch^  J. — This  is  a  suit  brought  by  the 

iff  to  remove  certain  bunds  raised  by 

^fendants,  by  which  an  existing  channel 

|en  the  plaintiff's  and  defendants'  tanks 

>bstructed.    The    defendants     denied 

ty  such  passage  ever  existed.    The 

|siff  found  that  the  plaintiff  had  failed 

)ve  that  there  ever  had  been  any  such 

|ge,  and  he  dismissed  the  plaintiff's  suit. 

rn  appeal  the  Judge  took  a  different 

lof  the  evidence,  and  found  that  there 

)uch  a  channel,  and  that  it  had  been  used 

last  thirty  years  by  traders  who  had 

isactions  with  the  plaintiff,  and  who 

I  this  channel  for  the  conveyance  of  the 

from    plaintiff's    stores.      The  Judge 

Vol.  XXV. 


accordingly  reversed  the  judgment  of  the 
Moonsiff,  and  by  his  decree  declared  the 
plaintiff's  right  to  pass  with  his  canoes 
through  the  defendants'  tank. 

In  special  appeal  it  is  contended  that  if 
the  Judge's  view  of  the  evidence  is  accepted, 
it  does  not  justify  the  decree  passed.  It  is 
said  that  the  plaintiff  cannot  succeed,  because 
he  does  not  say  that  he  has  been  accustomed 
to  use  the  passage  himself,  but  only  alleges 
user  by  those  who  traded  with  'him.  But  on 
reference  to  the  plaint  we  find  that  the  plaint* 
iff  distinctly  states  that  his  canoes  passed 
through  the  channel.  And  if  this  were  not 
so,  and  if  the  case  were  as  it  has  been  repre- 
sented to  us,  there  is  no  reason  why  th6 
plaintiff  should  not  succeed  in  his  suit.  If 
he  has  by  long  user  acquired  a  right  of 
access  to  his  tank  and  granary  for  himself 
and  those  who  came  by  that  passage  to 
remove  the  rice  which  he  has  to  sell,  and 
the  defendants  have  obstructed  that  passage 
so  as  to  prevent  access  to  his  tank,  the  plain- 
tiff has  a  good  cause  of  action.  The  appeal 
is  dismissed  with  costs. 


The  loth  April  1876. 
Present : 

The  Hon'ble  W.  Markby  and  Romesh 
Chunder  Mitter,  Judges. 

Enhancement  of  Rent— Declaration  of  Right 

Case  No.  3178  of  1874. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Purneah,  dated  the  t6th  Septem- 
ber iS'/^t  reversing  a  decision  of  the  Moon- 
si f  0/ that  District,  dated  the  igth  Jurie 
1874. 

Shaikh  Enaetoollah  (Defendant),  Appellant, 

versus 

Shaikh  Ameer  Buksh  alias  Shaikh  Mohee- 
oollah  (Plaintiff),  Respondent, 

Mr;  M,  L.  Sandel  for  Appellant. 
Baboo  Kishen  Dyal  Roy  for  Respondent. 

Where  a  Moonsiff,  in  a  suit  for  enhancement  of  rent,, 
found  that  the  tenure  was  not  protected  from  enhance- 
ment, but  granted  a  decree  for  rent  at  the  old  rate, 
because  the  grounds  on  which  enhancement  was  claimed 
had  not  been  established  :  HELD  that,  as  the  Moonsiff 
was  competent  to  make  a  declaration  between  the 
parties,  his  finding  that  the  tenure  was  liable  to  enhance- 
ment although  not  forming  a  Portion  of  the  first  decree, 
was  binding  in  a  second  suit  tor  enhancement  of  rent. 

Markby,  J, — In  this  case  it  appears  that 
there  had  been  a  previous  suit  between  the 
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same  parties,  in  which,  on  a  claim  for  past 
rent  at  an  enhanced  rate,  the  Moonsiff  held 
that  the  tenure  was  not  protected  from  en> 
hancement ;  but  finding  that  the  grounds 
upon  which  enhancement  was  claimed  were 
not  established,  the  Moonsiff  gave  a  decree 
for  rent  at  the  old  rate. 

A  second  suit  is  now  brought  to  recover 
rent  at  an  enhanced  rate.  The  question  is 
whether  the  finding  of  the  Moonsiff  that  the 
tenure  is  not  protected  from  enhancement  is 
conclusive  in  the  present  suit. 

The  objection  taken  is  that  it  is  not  shown 
that  there  is,  in  the  decree,  any  declaration 
that  the  tenure  is  liable  to  enhancement.  In 
fact  the  decree  is  not  upon  the  record. 

We  are  of  opinion  that  this  being  a  ques- 
tion which  was  properly  raised  by  an  issue  in 
the  former  suit,  which  issue  was  expressly 
decided,  and  the  Moansif!  being  competent 
to  make  that  declaration  of  right  between  the 
parties,  although  the  rent  was  not  enhanced, 
the  declaration  is  binding  whether  it  be  con- 
tained in  the  decree  or  not. 

In  a  case  reported  in  20  Weekly  Report- 
er 377i  certain  declarations  of  right,  con- 
tained in  a  judgment  of  this  Court  delivered 
in  a  previous  suit,  were  held  by  the  Privy 
Council  to  be  conclusive,  this  Court  being 
competent  to  make  them.  The  decree  in 
that  case  was  not  before  the  Privy  Council ; 
it  does  not  appear  that  the  Privy  Council 
thought  it  necessary ;  and,  in  fact,  the  decree 
which  is  in  the  records  of  this  Court,  and 
which  we  have  examined,  contains  none  of 
the  declarations  relied  on  by  the  Privy  Coun- 
cil :  it  is  simply  a  decree  for  costs. 

So  in  the  case  reported  in  25  Weekly 
Reporter,  page  i,  the  decree  in  the  previous 
suit,  the  finding  in  which  was  relied  on,  was 
not  before  the  Privy  Council,  nor  have  we 
been  able  to  examine  it,  as  it  was  not  a 
decree  of  this  Court.  But  we  mav,  with 
safety,  say  that  the  finding  relied  on  was  not 
in  the  decree,  for  the  suit  was  dismissed. 

We  think,  therefore,  that  in  a  case  like 
the  present,  the  finding  on  the  question  of 
right  may  be  relied  on,  whether  or  no  it  is 
contained  in  the  decree. 

It  has  been  pointed  out  to  us  that  the 
District  Judge  was  wrong  in  remanding  the 
case  to  the  Moonsiff.  There  is  no  doubt 
that  he  was  so.  He  must  decide  the  case 
himself  upon  the  appeal.  The  costs  will  abide 
the  result. 

As  the  case  is  remanded,  we  also  think  it 
right  to  add  that  the  reasons  given  by  the 
Moonsiff  in  support  of  his  judgment  appear 
to  us  to  be  worthy  of  the  District  Judge's 


attentive  consideration.     We  also  ihl 
the  Moonsiff  has  taken  the  right  view 
effect  of  the  previous  litigation.     The 
siff  had  a  right  to  treat  the    finding 
previous  suit  as  showing,  at  any  rate 
facie^  that   the   land,   at   that  time, 
compared    with    the    adjoining      lands^ 
under-rented  ;  and  this  is  how  we  aadi 
him  to  treat  it. 


The  10th  April  1876- 

Preseni  : 

The  Hon'ble  W.  Markby  and  Roi 
Chunder  Mitter,  yudges. 

Special  Appeal— Award  of  Costs — Ci 

Appeal   under    section     /j    of   the 
Patent^  from    a    decision    passed    hy 
Hon  hie  E.   G.  Birch,  one  of  the  Ji 
of  this    Court,    dated  the    20th     A, 
'^7 Si    in    Special   Appeal   No.   sy^ 
1874. 

Futeek  Parooee  (Defendant),  Apptlh 

versus 

Mohendro  Nath  Mojoomdar   (PlaintH 

Respondent, 

Baboo  Ashootosh  Mookerjee  for  Appelk 

Bahoos  Hem  Chunder  Banerjee  and    W4 
Kalee  Mookerjee  for  Respondent 

A  special  appeal  will  not  lie  ajrainst  any  order 
costs  which  it 'was  %vithin  the  discretion  of    a 
to  make ;  thougfh,  as  previously  ruled  by  a  Fall 
the  Hi<;h  Court  can,    in   tegular   appeal,    review 
exercise  of  the  discretion  of   the  lower  Court  ia 
award  of  costs. 

Markby,  J, — This  was  a  suit   to  rccc 
damages  for  defamation.     The   matter 
already  been  the  subject  of  criminal  proc 
ir\gs.     The    Subordinate    Judge     gave 
plaintiff  a  decree  for  nominal  damages ; 
being  of  opinion  that  the  suit  was  a 
tious  one,  directed  the   plaintiff  to  pay 
costs  of  the  litigation. 

The  case  having  come  up  to  this  Coi 
on  special  appeal,  Mr.  Justice  Birch 
of  opinion  that  there  was  no  groat 
upon  which  he  could  interfere  wiih 
decree  for  nominal  damages,  but  being 
opinion  that  the  plaintiff  ought  not  to  bai 
been  made  to  pay  the  costs  of  the  suit, 
aside  the  order  of  the  Subordinate  Judge  3*j 
to  costs,  and  directed  that  the  plaintiff  shonlA'j 
recover  the  costs  of  the  litigation. 
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mended  before  us  that,  in  special 

bis  Court  cannot  interfere  with  the 
of  ihe  Courts  below,  as  to  costs : 

in  ihls  case,  the  award  of  costs  to 
dam,  notwithstanding  that  the  plaint- 

ed  a  decree  for  nominal  damages, 
in  the  discretion  of  the  Court  below. 

the  -first  point,  we   are  of  opinion 

question  is  concluded  by  the  deci- 
the     Full    Bench    reported    in    6 

Reporter  187.     It    was  there  laid 

t  this  Court  could,  in  regular  appeal, 
he  exercise  of  the  discretion  of  the 
burt  as  to  the  award  of  costs;  hut 

pecial  appeal,  this  Court  could  not 
unless  the  order  made  as  to  costs 
1.      We  have  no  reason  to  doubt 

rale,  which  has  also  been  approved 

ay  (4  Bom.  H.  C.  R.  41)  has  been 
nerally  acted  on  in  this  Court.  The 
tances  in  which  there  is  any  apparent 

e  from  it  arc  in  the  cases  report- 
24    Weekly    Reporter    69,    and    25 

Reporter  28;  but  the  Full  Bench 
11  does  not  seem  to  have  been  there  re- 
and  we  have  no  reason  to  suppose 
\earned  Judges  intended  to  question  a 
s  authoritatively  laid  down.  We  may 
serve  that  the  attention  of  Mr.  Jus- 
Ich  was  not  called  to  the  Full  Bench 
when  the  present  case  was  before 

n  the  other  hand,  quite  recently  a 
lof  this   Court,   acting  on    the    Full 

ectsion,  refused  to  review  in  special 

the  discretion  of  the  Court  below  as 

• 

think  that  we  ought  to  follow  ihe 
ench  decision,  and  to  hold  that  a 
appeal  will  not  lie  against  any  order 
sis,  which  it  was  within  the  discretion 
ower  Court  to  make, 
erefore,  remains  to  consider  whether, 

decree  had  been  given  for  nominal 
les,  the  Court  had  a  discretion  to  award 

the  defendant.     We  are  of  opinion 
had.    The  Court  below  thought  that, 

the  words  compLiined  of  had  been 
the  plaintiff  was  not  entitled  to 
amages,  and  that  to  bring  this  suit 
riminal  proceedings  had  been  taken 
same  matter,  was  vexatious.  In  sub- 
,  therefore,  the  defendant  succeeded  in 
urtbelow.    Perhaps  it  would  have  been 

under  these  circumstances,  to  have 
sed  the  suit  altogether,  the  Court,  in 

case,  not  being  bound  to  award  nomi- 
mi^es.  But  we  are  not  aware  of  any 
bicb  prevents  the  Court,  if  it  thinks 
c  sqit  is  a  vexatious  one,  and  that  no 


damage  has  really  been  sustained,  from  giv- 
ing nominal  damages  to  the  plaintiff  and 
awarding  costs  to  the  defendant.  The  words 
of  section  187  leave  the  discretion  of  the 
Courts  as  to  costs  wholly  unlimited ;  and  it 
would  be  impossible  to  say  that  such  an 
award  of  costs  was  illegal. 

We,  therefore,   reverse  the  order  of  Mr. 
Justice  Birch,  and  dismiss  the  special  appeah 


The  loth  April  1876. 

Preunt : 

Tiie  Hon'ble  F.  A.  Glover  and  W.  F. 
McDonell,  Judges, 

Forfeiture— Ad  terrorem  Clause — Failure  to 

cultivate. 

Case  No.  1432  of  1875. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Backergunge, 
dated  the  28 th  May  iSjs^  affirming  a 
decision  of  the  Officiating  Second  Subor- 
dinate Judge  of  that  District,  dated  the 
igth  August  tSj^, 

G^lam  Ali  Chowdhry  (Plaintiff),  Appellant, 

versus 

Bhosai  and  others  (Defendants), 
Respondents, 

Baboos    Rash    Beharee    Ghose  and    Doorga 
Mohun  Dass  for  Appellant. 

Baboos  Sreenath  Doss  and  Mohinee  Mohun 
Roy  for  Respondents. 

Where  it  was  a  condition  in  the  kubo^leut  that  the 
tenant's  holdinsr  would  be  forfeited  if  he  nej^lected  to 
cultivate  the  land  without  reasonable  excuse,  ubld 
that  the  condition  could  not  be  regarded  as  a  mere  ad 
terrorem  clause,  since,  if  it  came  to  the  selling^  up  of 
the  tenure  for  default,  it  made  a  g^reat  difference  to 
the  landlord  whether  the  land  had  been  properly  cul- 
tivated or  not.  • 

Glover,  J. — Trftf  Judge  does  not  seem 
to  be  right  in  the  decision  which  he  has 
come'  to  as  to  the  terms  of  the  kubooleut. 
He  holds  that  the  clause  regarding  forfeiture 
of  the  tenure,  supposing  that  the  ryots  neg- 
lected to  cultivate  the  whole  of  it,  was  ad 
terrorem,  and  therefore  not  intended  to  be 
enforced.  It  appears  to  us  that  this  is  not 
a  clause  of  this  kind.  It  is  very  well  to 
say,  as  the  Ju  Ige  has  done,  thai,  supposing 
the  rent  to  be  fixed  in  perpetuity  at  the 
maximum  rate  at  liie  end  of  four  years,  it 
was  imraiteriaU  so  far  as  the  zemindar's 
interest  was  concerned,  whether  the  land 
was   cultivated    or    not,    inasmuch    as   the 
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ryots  would  have  to  pay  the  rent  in  either  | 
case;  but  this  would  not  be  so.  Suppose, 
for  instance,  that  the  ryots  made  default  and 
paid  no  rent  for  three  years,  and  the  zemin- 
dar sued  them  and  obtained  a  decree,  and 
suppose  that  the  tenants  having  no  means 
of  paying  the  amount  of  that  decree,  the 
tenure  was  put  up  for  sale  in  gatisfaciion 
of  it,  it  is  quite  clear  that  the  value  of  the 
property  would  be  vastly  different  according 
as  the  land  was  wholly  cultivated  or  partly 
or  entirely  left  waste,  and  the  interest  of  the 
zemindar  would  be  very  much  involved  in 
the  question  whether  the  ryots  actei  up  to 
the  terms  of  the  kubooleut  and  cultivated 
the  land  or  not.  The  terms  of  the  kubooleut 
are  clear  enough,  and  we  think  that  the 
clause  was  only  a  reasonable  one.  But 
there  is  one  other  condition  in  the  lease 
which  the  Court  below  does  not  seem  to 
have  considered.  It  is  true  that,  under  the 
kubooleut,  the  tenants  were  liable  to  be  eject- 
ed if,  within  a  certain  time,  they  failed  to 
bring  the  whole  of  the  tenure  under  culti- 
vation; but  this  forfeiture  was  conditional, 
on  it  being  shown  that  the  failure  arose 
from  some  obstacle  or  neglect  on  their  part; 
ttiat  is  to  say,  there  must  have  been  neglect 
or  failure  for  no  reasonable  cause  on  the 
part  of  the  tenants  to  bring  the  land  under 
cultivation,  before  they  could  be  made  liable 
to  the  penal  clause :  and  this  would  be  only 
fair,  for  it  is  quite  possible  that  portions  of 
the  land  were  actually  uncultufable,  or  at 
least  very  difficult  of  culture,  from  the  fact  of 
their  being  covered  with  heavy  jungle  or  with 
sand.  And  these  questions  must  be  decided 
in  favour  of  the  tenant  before  there  can  be 
any  declaration  that  the  clause  in  the  kuboo- 
leut is  to  have  no  effect  and  the  landlord  to 
have  no  right  of  re-entry  on  his  land.  It 
is  said  that  the  plaintiff  in  the  plaint  does 
not  state  that  the  defendants  were  guilty 
of  any  neglect.  So  far  as  precise  words 
go,  this,  no  doubt,  is  so;  but  he,  plaintiff, 
speaks  generally  of  his  right  to  re-enter  on 
the  land  under  the  terms  of  the  kubooleut, 
and  the  defendants  distinctly  say  that  what- 
ever land  is  found  to  be  still  uncultivated 
is  not  so  on  account  of  any  neglect  of  theirs, 
and  that  they  tried  their  best  but  could  not 
bring  the  whole  of  the  land  under  cultivation. 
The  issue  of  neglect  was,  therefore,  distinctly 
raised  by  the  pleadings,  and  it  ought  to  have 
been  fixed  by  the  Court  of  first  instance  and 
tried.  The  plaintiff  has  a  right  of  re-entry 
according  to  the  terms  of  the  kubooleut, 
conditional  on  the  failure  of  the  tenant-de- 
fendaiits  to  show  that  whatever  portion  of 


land  yet    remains    uacultivated    is 
state  because  they  had  oo  power  to 
it,  either  from  the  nature  of  ibe  soil, 
the  fact  of   its   being    covered    wiih 
jungle.    The  case  must  go  back  to  the 
Appellate  Court  in  order  that  this 
be  raised  and  tried;  and  as  the 
admit  that  certain  portions  of  the 
drone  and  some  kanees,  are  still  unci 
it  will  be  for  them  to  show  why  thai 
If  they  fail  to   show  any    sufificient 
the  plaintiff,  we  tb'nk,  will  be  eatil 
re-enter  on  the  property.     The  costs 
appeal  will  abide  the  result. 


The  loih  April  1876. 

Preseni  : 

The  Hon  ble  Sir  Richard  Garth,  A7^ 
Justice,  and  the  Hon'ble  C.  Pi 
Judge. 

Right  of  Way— Dtsc»atiiiiuuice  of  Ui 

Easement 

Appeal  from  a  decision  passtd  by  ike  If§ 
J.  B.  Phear,  one  0/ (he  Judges  o/ this 
exercising  the  Original  Cizil  yurisdii 
dated  the  6th  December  iSjs^ 

Sham  Churn  Addy  (Plaintiff),  Appell 

versus 

Tariny  Churn  Banerjee  (DefeodaDt),| 
Respandent, 

Messrs,  Piffard  and  ff.  H.  P,  Evams 

Appellant. 

The  Advocate- General  and  Mr.  W, 
Boner jee  for  Respondent. 

Where  a  rig^ht  of  way  was  claimed  over  scene 
a  door  and  a  kirktt  which  had  been  bricked  up 
plaiotiif 's  predecessor  some  six  or  eijrht  years 
the  present  claim  was  made :  held  that  the  plaint 
failed  to  establish  a  20.years'  user  of  the  way  under j 
tioo  a;  of  the  Limitation  Act,  and  that  the  disc 
ance  of  the  user  which  was  caused  by  the  bricl 
of  the  wall  had  the  effect  of  prev*ntinj[f  the  aoic 
of  the  statutory  right.     A  claim  to  ownership  A  i 
quite  inconsistent  with  a  claim  of  right  of  way 

Garth,  C.J. — This  is  a  suit  brought 
the  plaintiff  for  the  purpose  of  establisbin( 
right  of  way  for  himself  and   his  servi 
from  a  public  road  called  Hildararo  Boao^ 
jee's  Lane,  over  a  piece  of  ground  which| 
called  a  blind   lane,  to  a  kirkee  door 
privy  in  the  plaintiff's  house. 

The  defendant,  whose  residence  is  siti 
at  the  end  of  the  blind  lane,  has  bailt  Dp| 
wall  against  the  plaintiff's  kirkee  and  pi 
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L  and  also  across  the  entrance  from  the 
^)ane  to  Hildaram  Bonnerjee's  Lane,  so 
I  prevent  all  access  from  Hildaram 
lerjee's  Lane  to  the  plaintiff's  house.  It 
■  not  very  clearly  appear  from  ihe 
mce  to  whom  the  land  called  the  blind 

belongs.  The  plaintiiT  has  made  an 
dpi  to  claim  one-half  of  it  as  his  own, 
I  the  ground,  that  as  it  was  a  road  lying 
een  his  house  and  his  neighbour's,  the 
Boaption  of  law  was,  that  he  was  entitled 
le  half  of  it,  usque  ad  medium  filum  of 
space  between  the  two  houses. 
Te  think,  however,  that  there  1?  nothine^ 
us  point. 

lie  sapposiiion  that  the  plaintiff  is  the 
er  of  the  soil  is  quite  inconsistent  with 

right  qf  way  which  he  claims  in  his 
pr. 

\  is  also  incopsistent  with  the  plaintiff's 
i  title-deeds,  which  state  the  blind  lane 
e  the  boundary  of  his  property ;  and,  lastly, 

presumption  upon  which  the  plaintiff 
lids  his  claim  is  only  applicable  to  a 
hway  and  not  to  a  private  occupation 
tf,  such  as  the  blini  lane  is  alleged  to  be. 
|V\e  only  question  in  the  case,  therefore,  is 
^her  the  plaintiff  is  entitled  to  the  right 
way  which  he  claims  in  the  plaint.  He 
|ms  it  as  having  been  enjoyed  by  him  and 

predecessors  in  title  for  upwards  of  30 
its;  and  the  facts  are  that  in  the  year 
55,  one  Haran  Chunder  acquired  the  pro- 
rty  from  sonne  people  of  the  name  of  Sen. 

this  time  there  existed  an  old  house  on 
^  site  of  the  present  one ;  and  it  has  been 
iwed  that,  for  some  years  after  his  purchase, 
iJan  Chunder's  servants  and  the  females  of 
}  family  used  the  blind  lane  as  an  access 
^  Hildaram  Bonnerjee's  Lane  to  the 
ivy  and  to  the  ladies*  private  apartments 

the  kirkee  door, 
the  year  1865  ^^  premises  were  pur- 
id  from   Haran    Chunder  by  Mad  hub 
ider  Seal,  i.i  the  name  of  Cally  Churn 

[in  August  1866  Madhub  Chunder  Seal 
;  and  in  the  following  year,  on  the  26;h 
|ne,  Cally  Churn  Seal  conveyed  the  property 
M*»«  plaintiff,  who,  in  1871,  pulled  down  the 
l«  V\ouse  and  built  the  present  new  one 
pwn  the  same  site. 

!  It  was  proved  at  the  trial  by  two  of  Haran 
Pander's  sons,  and  we  consider  it  saiisfac- 
|J"y  established,  that  some  lime  before 
n«^ran  Chunder  sold  the  house  (one  of  the 
WDS  sajs  a  year  and  a  half,  and  the  other 
\^  ^  years),  the  doors  of  the  old  house,  in 
"^«ct  of  which  the  right  is  now  claimed, 


were  purposely  bricked  up  by  Haran  Chunder 
on  the  inside — and  the  reason  of  this  was 
that,  with  regard  to  the  privy,  complaints  and 
threats  had  been  made  by  the  Municipal 
authorities  on  the  ground  that  the  privy  was 
a  nuisance;  and,  with  regard  to  the  kirkee 
door,  it  appears  that  a  person,  who  was 
visiting  at  the  house  as  a  bridegroom,  was 
seriously  assaulted  at  this  entrance,  and  had 
some  noxious  acid  thrown  upon  him.  This 
appears  to  have  been  considered  a  disgraceful 
proceeding,  and  the  owner,  in  order  to 
prevent  any  repetition  of  the  offence,  had  the 
door  bricked  up. 

From  this  time  till  the  plaintiff  purchased 
the  house  no  use  of  the  door  is  proved,  but 
at  the  time  of  the  purchase,  it  seems  that  the 
partition  had  been  removed,  though  the 
plaintiff  admits  that  the  marks  of  the  brick 
wall  were  visible  at  the  privy  door. 

In  1 87 1,  when  the  plaintiff  built  his  new 
house,  the  new  kirkee  door  was  placed 
nearly,  but  not  quite,  in  the  same  position  as 
the  old  one ;  but  the  defendant  has  not  laid 
much  stress  on  this  point,  and  having  regard 
to  the  conclusion  at  which  we  have  arrived, 
it  becomes  immaterial. 

Upon  this  state  of  facts  the  learned  Judge 
in  the  Court  below  has  decided,  and  we 
consider  rightly,  that  the  plaintiff  has  failed 
to  establish  a  20-year  user  of  the  way  which 
he  claims  within  the  meaning  of  the  27th 
section  of  the  Limitation  Act,  and  that  the 
discontinuance  of  the  user,  which  was  caused 
by  the  bricking  up  of  the  wall,  has  had  the 
effect  of  preventing  the  acquisition  of  the 
statutory  right. 

In  the  view  which  we  have  taken  of  the 
case  we  should  have  thought  it  unnecessary 
to  do  more  than  express  our  acquiescence  in 
the  judgment  of  the  Court  below  and  in  the 
reasons  for  that  judgment,  were  it  not  that, 
in  the  argument  before  us,  which  has  occupied 
a  considerable  lime,  some  confusion  appears 
to  have  arisen  as  to  the  construction  of  the 
27tb  section,  and  the  meaning  of  the  terms 
*' interruption,"  "abandonment,"  and  "dis- 
continuance," as  applied  to  the  present  case. 
There  was  here  neither  an  "  interruption" 
nor  an  "  abandonment"  (properly  so  called) 
of  the  easement  claimed.  The  term  *'  in- 
terruption" in  section  27  means  an  obstruc- 
tion or  prevention  of  the  user  of  ihe  easement 
by  some  person  acting  adversely  to  the  persqni 
whi  claims  it.  The  expression  is  altogether 
inapplicable  to  any  voluntary  discontinuance 
of  the  user  by  the  claimant  himself.  This  is 
abundantly  clear  from  the  explanation  given 
in  the  Act  itself. 
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The  lerra  "  abandonment/'  on  the  other 
hand,  as  applied  to  easements,  means  gene- 
rally ihe  voluntary  and  permanent  relinquish- 
ment by  the  dominant  owner  of  a  right  which 
he  has  actually  acquired.  This  will  be  found 
satisfactorily  explained  in  Gaie  on  Easements 
(2nd  Edition),  page  353,  and  in  the  judgment 
of  the  Court  in  Moore  vs.  Ransom,  3  B.  and  C. 
332.  In  this  sense  there  was  no  abandon- 
ment here ;  because  the  plaintiff's  right  was 
never  actually  acquired.  It  was  only  in 
course  of  acquisition  by  user  at  the  lime 
when  the  doors  were  bricked  up. 

*•  Discontinuance  "  more  properly  describes 
what  occurred  at  that  time  ;  not  a  **  disconti- 
nuance "  by  adverse  obstruction,  as  the  term 
is  somewhat  inappropriately  used  in  the  ex- 
planation to  the  27th  section,  but  such  a 
voluntary  discontinuance  of  the  user  of  the 
easement  as  prevents  the  statutory  right 
being  acquired. 

The  reason  why  such  a  discontinuance  of 
user  defeats  the  right  is,  that  no  one  can  be 
said  to  be  in  the  open  enjoyment  of  an  ease- 
ment, who  has  purposely,  and  with  the 
manifest  intention  of  preventing  the  user  of 
it,  created  some  obstruction  of  a  permanent 
character,  which  renders  the  enjoyment  of 
the  easement,  so  long  as  the  obstruction  lasts, 
impossible.  This  is  very  different  from  the 
mere  non-user  for  a  time  of  an  easement, 
which  the  owner  might,  if  he  pleased,  enjoy 
during  every  hour  of  that  time,  but  which 
for  some  good  reason  he  does  not  care  to 
enjoy ;  as,  for  instance,  where  the  owner  of 
a  house  ceases  to  use  a  way  to  it,  because  the 
house  is,  for  the  time  unoccupied  ;  or  where 
a  farmer  desists  for  a  lime  from  exercising  a 
right  of  pasture,  because  he  happens  to  have 
no  pasturable  cattle,  or  because  by  reason  of 
drought  or  some  other  cause,  the  herbage  is 
scanty  or  unwholesome. 

What  the  owner  of  the  house  has  done  in 
this  case  is  to  incapacitate  himself  by  his 
own  act  from  any  possible  use  or  enjoyment 
of  the  way  in  question  ;  and  it  seems  quite 
impossible  to  say  that,  during  the  time  this 
incapacity  continued,  he  was  openly  enjoying 
the  easement  and  claiming  a  right  thereto 
within  the  meaning  of  the  27th  section. 

It  was  then  suggested  by  the  plaintiff's 
counsel  that,  although  the  statutory  right 
might  not  have  been  acquired,  there  was 
evidence  in  the  case  showing  that  the  ease- 
ment had  been  enjoyed  for  upwards  of  20 
years  previously  to  the  bricking  up  of  the 
wall,  And  that  the  plaintiff  was  entitled  to 
claim  a  right  by  prescription  at  Common 
Law,   by  asking  the  Court  to  presume  an 


ancient  grant  in  his  favour.      Upon 
into  the  case,  however,  it  appears 
evidence  in  favour  of  anv  such  i»Ti 
right  is  so  slight   as    hardly  to  jur 
Court,  under  any  circa m stances,  in  findii 
the  plaintiff  upon  that  ground  ;  bot 
case  there  are  very  cogent  reasons 
admitting  any  claim  upon  this  basis. 

In  the  first  place,  the  plaintiff  in  his 
distinctly  founds  his  claim  upon  a 
user ;  and  in  conducting  his  case  in  the 
below,  it  is  admitted  that  he  relied 
other  ground  than  the  statutory  tit1e« 
^    The  defendant,  therefore,  would  very 
rally  abstain  from  cross-examining  the 
tiff's   witnesses,  or  adducing  any   e^ 
himself,  except  for  the  purpose  of  del 
the  claim  in  the  way,  and  the  only  way^j 
plaintiff  sought  to  advance  it ;  and  he 
now  be  placed  in  a  very  unfair  posil 
we   were   to   allow  the   plaintiff    upon 
ingenious  suggestion,  which  is  now  mi 
the  first  lime,  to  change  his  position 
ther,  and   rest  his  case  upon   a  nice 
which  was  never  contemplated  by  eiil 
the  parties  in  the  Court  below. 

The  Court  are,  by  no  means,  disp( 
encourage  a  contention  of  this  kind,  and 
result  is   that   we    entirely   agree   with 
judgment  of  the  Court  below,  and  di 
the  appeal  with  costs  on  scale  No.  2. 


The  1 2th  April  1876. 

Present  : 

The  Hon'ble  Sir  Richard  Garth,  A7., 
Justice^  and  the  Hon'ble   E.    G. 

Actionable  Wrong — Cause  of  Action — Qw 

upon  tiie  Merits. 

Case  No.  1721  of  1S75. 

Special  Appeal  from   a  decision   passed 
ike      Subordinate     Judge      of     Tiri 
dated    the    2jrd   April    18^4^    affirm 
a    decision   of  ihe   Aloonsiff    of  Taj^ 
dated  the  jotk  A  ugust  tSjj. 

Edward   Dalgleish  (Defendant),    Appelk 

versus 

Jeebun  Mahto  alias  Jhaw  Mahto  and 
others  (Plaintiffs),  Respondents. 

Mr,  G,  Gregory  for  Appellant. 

I 

Baboo  Doorga  Doss  Dutt  for  Respondents.  * 

i 

It^ifi^not  an  actionable  wrong*  to  dissuade  a  teoul^ 

fronT  paying^  his  rents  to  his  landlord,  who  can  recovet* 

them  Dy  law. 
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question  whether  a  plaintiff  has  made  out  a 

of  action   is  a  question   upon  the  merits.     A 

*  must  stand  or  fall  on  the  merits  of  his  own 

and  nothing  that  a  defendant  can  say  can  make 

sr. 


rrM,  C.y, — We  are  clearly  of  opinion 
there  is  no  ground    whatever  for  this 
and  that  the  appeal  must  be  allowed, 
is  a  very  unfortunate   thing  that  the 
iilional  Judge  should  have  thought  proper 
[emand  the  case,  for  it  has  led  to  great 
and   expense   to    the  parties.      The 
jnsiff  originally  decided,  and  quite  right- 
'lat  there  was  no  cause  of  action,  and 
the  plaintiffs  were  premature  in  bring- 
[iheir  suit.     What  the  plaintiffs  complain 
not  that  they  or  their  tenants   have 
actually  dispossessed  by  the  defendant, 
that  he  has  dissuaded  the  tenants  from 
fng  rent  to  thpm.     But  this  is  no  action- 
wrong.     Whatever  powers  of  dissua- 
the    defendant    may  have   used,   the 
us  are  bound  to  pay  rent  to  the  plain- 
^  and  the  latter  may  sue  them  if  they 
ft   pay.      Unfortunately,    however,    the 
litional  Judge,-  not  only  considered  that 
5  was  a  cause  of  action,  but  he  .sent  the 
back  to  the  Moonsiff  with  such  remarks 
imounted  to  a  direction  to  decide  the 
in  favour   of  the   plaintiffs;   and    the 
)nsiff  did  find  for  them  accordingly. 
[hen  the  case  came  on  appeal  before  the 
)rdinate   Judge,    and    he  says :   "  The 
|aintlffs  in  the  present  case  are  in  posses- 
m  of  their  share  of  the  village  in  suit, 
kd  no  injury  has  resulted   to   them    by 
Wendant's  alleged  interference  with  their 
jots,  nor  are  their  titles  to  hold  the  same 
)pardized  ;  therefore  they  have  no  legal 
jht  to  move  the  Court  for  a  declaratory 
tcrce.     No  cause  of  action  as  yet  has 
isen  10  them."     So  that  his  opinion  was 
inctly   in   the   defendant's   favour.     But 
he  says   further  on  :  **  Since  the   case 
remanded  for  trial  on   the  merits  by 
Court  of   competent  jurisdiction,  I  am 
)Qnd  to  decide  the  appeal  on  its  merits  : " 
then  he   proceeds   to  decide    in    the 
Jniiffs'  favour. 

We  think,  however,  that  he  has  made  a 
peat  mistake  in  supposing  that  the  question 
whetner  the  plaintiffs  have  made  out  any  cause 
^  action,  is  not  a  question  upon  the  merits. 
We  consider  that  we  are  deciding  the  case 
opon  its  merits  in  holding  that  the  plaint 
discloses  no  cause  of  action,  and  that  if  any 
averment  in  the  plaint  were  proved,  the 
plaintiffs  would  have  no  right  to  the  declara- 
tory decree  which  they  ask. 


Then  it  is  said  that  some  statement  which 
the  defendant  has  made  makes  the  plaintiffs' 
case  better.  But  the  plaintiffs  must  stand 
or  fall  upon  the  merits  of  their  own  claim, 
and  if  that  cannot  be  supported,  nothing 
that  the  defendant  may  say  in  answer  can 
make  it  better. 

The  appeal  will,  therefore,  be  allowed,  and 
the  plaintiffs'  suit  dismissed  with  costs  in  all 
the  Courts. 


The  X3th  April  1876. 
Present  : 

The  Hon'ble  Sif  Richard  Garth,  AT/.,   Chief 
Justice^    and    the  Hon'ble  E.  G.  Birch, 
Judge. 

Mokurnireedar — Indirect  Admission  of  Title, 

Case  No.   1765  of  1874. 

Special   Appeal  from  a   decision  passed  by 
the  Officiating  Judge  of  Patna,  dated  the 
nth  May  1SJ4,    affirming  a   decision   of 
the  Officiating  Additional  Sudder  Moonsiff 
of  that   District y    dated    the    joth    June 

Choonee  Mahtoon  and  others  (Defendants), 

Appellants, 

versus 

Chatoo  Mahtoon  and  others  (Plaintiffs), 
Respondents. 

Mr.  R.  E.  Twidale  for  Appellants. 

Mr.  C,  Gregory  and  Moonshee  MahomecL 
yusufior  Respondents. 

Where  an  auction -purchaser,  in  a  proceeding  before 
a  Collector  for  the  purpose  of  charging  an  estate,  with- 
stands a  claim  to  a  mokurruree  tenure  advanced  by  a 
tenant,  but  does  not  otherwise  subsequently  legally 
question  the  tenant's  title,  the  presumption  arises  that 
that  title  has  been  allowed  by  the  auction-purchaser. 

Garth,  Cy.— We  do  not  think  it  neces- 
sary to  call  upon  the  respondents  in  this 
case.  Both  the  lower  Courts  have  decided 
in  favour  of  the  plaintiffs,  and  established 
their  claim  as  mokurrureedars  of  this  pro- 
perty ;  and  we  think  that  they  were  quite 
right.  We  should  be  exceedingly  sorry  to 
disturb  a  decision  which  has  proceeded,  not 
upon  one  or  two  pieces  of  evidence  alone, 
but  partly  upon  oral  evidence  and  partly 
upon  a  considerable  body  of  documentary 
evidence  which  wa:?  brought  forward  in  the 
case.  But,  of  course,  we  are  bound,  when 
objections  are  made  to  particular  documen- 
tary evidence,  to  enquire  into  the  admis- 
sibility of  such  documents,  and  see  whether 
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they  have  been  properly  received  as  evi- 
dence. Now  here  we  consider  that,  apart 
from  the  oral  evidence  which  was  adduced 
in  the  case,  there  are  two  sets  of  documents 
upon  which  the  Courts  below  appear  to  have 
proceeded.  In  the  first  place,  there  are  the 
receipts  which  the  plaintiffs  state  were 
given  to  them  from  time  to  time  by  the  put- 
waris  of  the  zemindar,  and  those  receipts 
describe  them  as  mokurrureedars.  We  have, 
therefore,  documents  in  the  plaintiffs'  posses- 
sion given  to  them  by  the  zemindar's  own 
agents  which  actually  recojjnize  their  posi- 
tion as  mokurrureedars.  This  fact,  coupled 
with  the  other  facts  of  the  case — namely, 
their  long  possession  and  payment  of  rent 
for  so  many  years  (the  amount  of  which  has 
been  spoken  to  by  the  defendants  them- 
selves)— ^woold,  we  think,  quite  justify  the 
Courts  below  in  arriving  at  the  decision  ai 
which  they  have  arrived. 

But  besides  that,  we  have  carefully 
examined  a  roobakaree  by  the  Collector. 
This  appears  to  have  been  a  proceeding  for 
the  purpose  of  charging  the  property ;  and 
the  zemindar,  who  at  that  time  had  pur- 
chased the  property  at  auction  and  the 
ancestors  of  the  plaintiffs  were  both  parties 
to  it.  The  plaintiffs'  ancestors  at  that  time 
claimed  to  be  the  mokurrureedars  ;  and  the 
auction-purchaser,  the  zemindar,  came  in  and 
questioned  the  plaintiffs'  claim.  No  decision 
appears  to  have  been  come  to  upon  this 
point ;  it  was  not  necessary  for  the  purpose 
the  Collector  had  in  view ;  but  it  is  certain 
that  the  plaintiffs'  ancestors  then  claimed  to 
be  mokurrureedars.  We  have,  therefore, 
these  facts  appearing  in  the  record  in  a 
public  proceeding,  that  at  that  time  the 
plaintiffs'  ancestors  were  making  a  claim  as 
mokurrureedars,  and  that  the  zemindar  was 
withstanding  that  claim,  and  yet  we  find  the 
plaintiff  continuing  in  possession  after  this 
time  without  his  title  being  questioned.  It 
is  not  conclusive  evidence,  but  at  any  rate 
it  is  some  evidence,  that  at  that  time  the 
zemindars  were  conscious  that  the  plaintiffs' 
ancestors  were  claiming  title  as  mokurruree- 
dars, and  had  bad  their  claim,  to  a  certain 
extent,  allowed.  If  the  zemindar  wished  to 
dispute  that,  he  ought  to  have  taken  steps 
for  that  purpose.  I3ui  instead  of  that,  we 
find,  as  we  have  mentioned  above,  that  the 
plaintiffs  continue  in  possession,  and  pay 
the  rent  of  this  property  all  this  time.  This 
fact,  coupled  with  the  receipts,  makes  the 
plaintiffs'  case,  in  our  opinion,  an  exceedingly 
strong  one.  Under  these  circumstances,  we 
think  that  the  decision  of  the  Lower  Appel- 


late Court  should  be  affirmed,  and  thet 
dismissed  with  costs. 

We  ought  to  mention  that  there  is 
document  about  which  we  have  had 
able  doubt,  and  that  is*  the  copv  of  i 
As  the  evidence  is  presented  to  us. 
not  think  that  this   copy-roka    was 
sible :   but   a  very  little   more    wo«14' 
made  it  so.     It  is  an  ancient  docttoK 
duced  from  the  proper  custodj,  and 
by  a  party  admitted  to  have  been,  at  thc^ 
the  zemindar.     The  only  thin^  warn 
proof  of  the  loss  of  the  original ;  and 
plaintiff  had  only  been  asked,  whether 
searched  for  the  original,  and  he  hadi 
that  he  had,  and  had  not  been  able  to 
that  would  have  been  sufficient  to  xm 
copy  admissible.     But  this  does  not 
to  have  been  done,  and  we  think 
matters  stand,  the  copy  of  the  roka 
be  considered  as  evidence.     Bat  the 
documents  were,  as  we  have  said,  si 
to  justify  the  Courts  below  in  coming 
conclusion  which  they  did. 


The  19th  April  1876. 

Present: 

The  Hon'ble  F.  A.  Glover  and  W.  R1 
McDonell,  Judges. 

Separation  from  Joint  Estate— Claim 
Separated  Co-parceoer—Onas  of  'PnSL^ 

Case  No.  1434  of  1875. 

Special  Appeal  from  a  decision  pass£i\ 
the   Officiating   Judge  of  Jessore, 
the   22nd   April   tS'/^,   reversing  u 
sion   of  the   Subordinate  Jud^e  of 
District,  dated  the  'jth  July  1874. 

Shushee  Mohun  Pal  Chowdhry  and  ant 
(two  of  the  Defendants),  Apptliants^ 

versus 

Aukhil  Chunder  Banerjee  and  others 
(Plaintiffs),  Respondents. 

Baboo  Rash  Beharee  Ghose  for  Appellai 

Baboo  Hem  Chunder  Banerjee  for 
Respondents. 

Where  a  claim  is  advanced  to  any  interest  said  to  1 
derived   from   any  separation   in  a   joint  estate, 
presumption  of  law  is  in  favour  of  the  joint  estete, 
the  onus  of  proof  of  separation  is  on  the  party  inakii|^ 
the  claim. 

Glover,  J. — It  appears  to  us  that  the  os^ 
point  on  which  we  need  give  a  decision  m 
this  case  is   the  one  of  onus — ^the  objec** 
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tion  as  to  the  lien  on  the  property  having 
been  neither  raised  nor  argued  in  the  Courts 
below. 

The  Judge  says  that  ihe  onus  of  proving 
that  Sonatun  and  his  brother  Bhagwan  were 
joint  in  estate  is  on  the  defendants,  and  they 
have  not  supported  it;  that  it  was  for  the 
defendants  to  prove  that  there  existed  a 
nucleus  of  joint  property  from  which  the 
disputed  tenure  could  have  been  purchased, 
and  that  this  has  not  been  done ;  that  Sona- 
tun held  himself  out  to  the  world  as  sole 
owner,  and  as  such,  his  rights  were  sold,  and 
purchased  by  the  plaintiff. 

Now,  there  is,  no  doubt,  a  conflict  between 
the  decisions  in  Taruck  Chunder  Poddar, 
19  Weekly  Reporter  178,  and  Bhola  Nath 
Mehtar,  20  Weekly  Reporter  65 ;  but  there 
has  been  a  further  decision  since  (22 
Weekly  Reporter  248)  in  the  case  of  Gobind 
Chunder  Mookerjee  vs,  Doorga  Pershad, 
in  which  the  ruling  in  Taruck  Chunder 
Poddar  has  been  affirmed.  This  was  the 
judgment  of  an  Appeal  Bench  (the  Chief 
Justice  and  Mr.  Justice  Macpherson),  and  it 
reversed  the  decision  of  Mr.  Justice  Pontifex, 
which  the  Judge  refers  us  to  in  his  deci- 
sion. 

In  this  case,  the  last  which,  so  far  as  we 
are  aware,  has  been  decided,  the  whole  ques- 
tion was  thoroughly  gone  into,  and  the 
various  decisions  considered.  It  followed, 
indeed,  the  decision  in  Taruck  Chunder  Pod- 
dar's  case,  but  was  more  fully  given.  As  I 
was  one  of  the  Judges  who  took  part  in  the 
(Taruck  Poddar's)  case,  I  can  only  say  now 
that  I  maintain  the  opinion  then  expressed 
that  the  presumption  of  law  is  in  favour  of 
the  joint  estate,  and  that  it  is  for  the  party 
claiming  an  interest  derived  from  separation 
to  prove  that  the  properly  was  separately 
acquired. 

In  Taruck's  case,  Sir  Richard  Couchsaid: 
'*  There  is  no  doubt  a  conflict  of  decisions  in 
"  this  Court  upon  this  subject.  I  can  see  no 
"  way  of  reconciling  them.  We  must  follow 
*'  what  has  been  laid  down  by  the  Court  of 
"  Appeal  from  this  Court." 

We  think  so  too,  and  hold  that  notwith- 
standing the  conflicting  rulings  which  we 
have  mentioned,  and  others  which  have  been 
quoted  to  us,  and  which  are  to  be  found  in 
the  other  decisions  of  the  late  Chief  Justice, 
we  are  bound  to  consider  the  question  as 
having  been  settled- by  the  Superior  Court  of 
Appeal,  and  that  we  neither  can  (as  has  been 
suggested)  nor  ought  to  refer  this  case  to  a 
Full  Bench. 
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Our  opinion  is  that  the  case  should  be 
remanded  to  the  Judge  to  try  it  de  novo, 
giving  the  defendant  the  benefit  of  the  pre- 
sumption, and  calling  upon  the  plainti^F  to 
rebut  that  presumption  before  deciding  that 
the  property  was  Sonatun's  sole  acquired 
estate. 

Costs  to  follow  the  result. 


The  19th  April  1876. 

■Present : 

The  Hon'ble  F.  A.  Glover,  Judge. 

Right  of  Way— Private  Road. 

Case  No.  1572  of  1875. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Sylhet,  dated 
the  6th  May  iSy^,  reversing  a  decision 
of  the  Moonsiff  of  Fenchoogunge,  dated 
the  ^rst  December  i8j^. 

Sham  Soonder  Bhuttacharjee  (one  of  the 
Defendants),  Appellant, 

versus 

Monee  Ram  Doss  (Plaintiff),  Respondent. 

Baboo  Joy  Gobind  Shome  for  Appellant, 

Baboo  Bama  Churn  Banerjee  for 
Respondent. 

Where  there  is  a  road,  the  privilege  of  using  which  is 
enjoyed  only  by  onft  particular  section  of  aponimunity, 
it  is  absurd  to  say  that  the  road  is  a  pubh'c  one. 

I   SEE  no   reason  for   interfering  in   this 

case. 

The  Court  below  has  found  on  the  evi- 
dence, in  the  first  place,  that  the  road  was  a 
private  one ;  and,  secondly,  that  the  plaintiff 
has  used  it. as  of  right  for  more,  than  twenty 
years  by  passing  through  it  with  his  men 
and  cattle. 

It  is  now  urged  in  special  appeal  that  the 
Subordinate  Judge  is  wrong  in  finding  that 
the  road  is  a  private  one,  and  that,  on  the 
evidence,  he  ought  to  have  found  that  it  was 
a  public  road.  It  is  not  very  easy  to  see 
what  advantage  the  special  appellant,  who  is 
the  defendant  in  the  case,  can  derive  from 
the  fact  that  the  road  was  a  public  one,  other 
than  that  of  preventing  the  plaintiff  from 
bringing  a  suit  in  the  Civil  Court.  The 
reason  why  it  is  said  that  the  Judge  ought 
to  have  held  the  road  to  be  a  public  road,  is 
that  he  has  found  on  the  evidence  that  the 
residents  of  two  or  three  neighbouring 
villages  use  it  for  the  passage  of  themselves 
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and  cattle.  And  it  is  argued  tiiat  the  fact 
of  the  inhabitants  of  two  or  three  villages 
using  it  makes  the  road  a  public  one.  If  the 
finding  had  stopped  there,  there  might  have 
been  something  in  this  argument ;  but  un- 
fortunately for  the  appellant,  the  judge  goes 
on  to  find  that  the  road  is  solely  used  by  men 
of  these  particular  villages,  and  that  the 
residents  of  other  villages  have  no  right,  and, 
as  a  matter  of  fact,  are  not  allowed  to  use  it. 
Where  there  is  a  road,  the  privilege  to  use 
which  is  enjoyed  only  by  one  particular 
section  of  a  community,  it  is  absurd  to  say 
that  that  road  is  a  public  one.  It  ia  to  all 
intents  and  purposes  a  private  road,  although 
the  number  of  the  people  who  have  the 
privilege  of  using  it  may  be  great. 
The  appeal  is  dismissed  with  costs. 


The  2oth  April  1876. 

Present  : 

The  Hon'ble  Sir  Richard  Garth,  A7.,  Chief 
Justice,  and  the  Hon'ble  E.  G.  Birch, 
Judge. 

Adjusted  Account^Dedaratory  Decree— 
Special  Appeal.- 

Case  No.  2228  of  1874. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Gya,  dated  the 
30ih  July  iSj4,  reversing  a  decision  of 
the  Sudder  Moonsiff  of  that  District, 
dated  the  gth  February  1874, 

Buldeo  Sing  and  others  (Defendants), 

Appellants^ 

versus 
Ram  Surun  Lall  (Plaintiff),  Respondents 

Mr,  Younan  for  Appellants. 
Baboo  Boido  Nath  Dutt  for  Respondent. 

Where,  on  an  adjusted  account  between  two  parties, 
one  claims  from  the  other  some  money  and  some  grain 
which  are  shown  to  be  due  to  him,  and  obtains  a  decree 
for  the  same,  the  decree  is  not  a  declaratory  decree, 
and  a  special  appeal  does  not  lie  from  it  to  the  High 
Court  under  s.  27,  Act  XXIII.  of  1S61. 

Garth,  CJ.—^t,  think  that  the  objec- 
tion taken  for  the  respondent  that,  under 
section  27  of  Act  XXllI.  of  i86k',  no 
special  appeal  lies  to  this  Court,  ought  to 
prevail.  The  plaint  does  not,  as  it  has  been 
contended,  ask  for  a  declaratory  decree.  It 
is  true  that  it  is  in  a  form  which  we  dis- 
approve, and  we  have  expressed  our  dis- 
approval in  the  strongest  terms;  for  we 
consider  that  all  plaints  ought  to  be  framed 


in  such  a  simple  and  intelligible 
to  bear  two  meanings.    But,  in  sabi 
plaint  in  this  case  amounts  to   this, 
defendant    has,    under    the     circni 
mentioned  in  the  plaint,  received 
sums  of  money,  and  a  certain  qw 
grain,  and  that  an  account  has  been 
as  the  plaintifE  alleges,  between  him 
defendant,  by  which  a  certain 
the  grain  and  money  is  adoiitted  to 
property ;  and  what  he,  in  realitj. 
Court  to  do  is  to  order  the  grain 
money  which  is  admitted  to  be  his 
to   be  made  over  to  him.     We 
should  be  encouraging  the  framing  of 
in   unusual   and   circuitous   formSy 
purpose  of  evading  the  law  relating  to 
Cause  suits,  if  we  were  to  hold  thatj 
plaint  is  any  other  than  what,  in  sul 
we  consider  it  to  be,  namely,   a  claia 
recover  so  much  money  and  so  moch 
which  clearly  might  have  been  enfoi 
a  Small  Cause  Court.    That  being 
think  that  the  objection  should  be  aJ 
and  the  appeal  dismissed  with  costs. 


The  20th  April  1876. 

Present: 

The  Hon'ble  F.  A.  Glover,  Judge. 

Expiry  of  Lease— Continaous  Holding. 

Case  No.  1523  of  1875. 

Special  Appeal  front  a  decision  passed 
Officiating  Subordinate  Judge  of  CA 
gong^  dated  the  3rd  Ifebruary  iSjs^ 
fying  a  decision  of  the  Moonsiff  of 
koond,  dated  the  22nd  August  iSj^, 

Sreemutty  Altab  Bibee  (Plaintiff)* 
Appellant, 

versus 

Joogul  Mundul  (Defendant),  Respondt 

Baboo  Aukhil  Chunder  Sen  for  Appell 
Baboo  Roop  Nath  Banerjee  for  Respondt 

Where  a  tenant,  who  has  a  lease  for  one  year, 
over  after  the  expiry  of  his  lease,  and  is  not  ia 
position  of  a  trespasser,  it  must  be  presum^  tbiL 
has  continued  to  hold  on  the  same  terms  as  tbosn 
which  he  held  in  the  6rst  year  of  his  term. 

It  appears  to  me  that  the  judgment  of 
Court  below  must  be  altered  to  this  ext 
namely,  that  the  plaintiff  must  be  declared! . 
be  entitled  to  the  rent  of  the  three  years  whic&j 
he  claimed.  It  would  be  altogether  ineqoit* 
able  that,  because  the   defendant   holdiflf 
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under  a  kubooleut,  the  term  of  which  was 
one  year,  chooses  to  retain  possession  of  the 
land  for  two  years  more,  he  should  pay  no- 
thing for  the  two  years  after  the  expiry  of 
his  kubooleut,  on  the  ground,  as  the  Subordi- 
nate Judge  has  put  it,  that  the  contract 
between  the  parties  had  expired.  It  must 
be  presumed,  where  a  person  holds  over  in 
this  way,  that  he  holds  for  succeeding  years 
upon  the  same  terms  that  he  held  in  the  first 
year  of  his  term.  There  is  no  allegation  in 
this  case  that  the  defendant  is  in  the  position 
of  a  trespasser.  It  is  not  denied  that  he  is 
still  holding  possession  of  the  land  under 
the  plaintiff ;  his  possession  therefore  is  not 
adverse  to  him.  Therefore  whether  you  call 
it  rent  or  money  for  use  and  occupation  of 
the  land,  the  plaintiff  is  equally  entitled,  it 
seems  to  me,  to  recover.  The  other  question 
as  to  the  right  of  the  plaintiff  to  eject  the 
defendant  has  been  abandoned  by  the  pleader 
for  the  special  appellant  at  the  hearing. 

The  order,  therefore,  will  be  that  the 
Subordinate  Jud.^e's  decision  is  modified  to 
this  extent,  that  in  lieu  of  the  decree  for  the 
rent  of  one  year,  the  plaintiff  will  get  a 
decree  for  the  rent  of  the  three  years  which 
he  claimed.  Under  the  circumstances,  each 
party  will  pay  his  own  costs  of  this  appeal. 


The  loih  February  1876. 

Present : 

Sir  James  W.  Colvile,  Sir  Barnes  Peacock, 
Sir  Montague  £.  Smith,  and  Sir  Robert 
P.  Collier. 

Adoption— Guardian's  Evidence— Right  to 
adopt — Defects  in  Evidence. 

On  Appeal  from  the  High  Court  of  Judi- 
cature at  Fort  William  in  Bengal,* 

Jumoona  Dassya  Chowdhrain 

versus 

Bamasoondari  Dassya  Chowdhrain. 

Where  a  Hindoo  widow  had  adopted  a  son  in  pursu- 
ance of  an  authorization  to  adoot,  which  was  alleged  to 
have  been  executed  by  her  late  husband,  and  her 
mother-in-law  sued  to  set  aside  the  adoption  as  invalid, 
and  the  case  turned  entirely  upon  the  ^Genuineness  of  the 
authorization,  the  Privy  Council,  in  consideration  of 
the  nature  of  the  suit,  which  would  destroy  not  merely 
the  title  but  also  the  civil  status  of  the  adopted  son, 
and  in  consideration  of  the  oblig^ation  which  lay  on  the 
plaintiff  to  f^five  her  own  evidence  in  support  of  her 
suit,  declined,  in  the  absence  of  any  such  evidence  from 

'    •  From  the  judgment  of  Kemp  and  Pontifex,  JJ., 
decided  on  the  r4tn  February  1S73. 


plaintiff,  to  set  aside  the  Calcutta  High  Court's  decision 
in  favour  of  the  defendant.  The  lejral  prohibition  against 
a  disqualified  proprietor's  making  an  adoption  without 
the  consent  of  his  guardian  extends  to  an  authorization 
to  adopt,  but  is  confined  to  the  proprietors  of  estates 
under  the  Court  of  Wards,  and  does  not  apply  to  other 
proprietors  who  have  attained  to  the  age  of  discretion. 
Defects  in  evidence  relating  to  the  execution  of  a 
deed  authorizing  adoption,  where  the  intention  to 
grant  such  authority  has  been  proved  or  may  be 
assumed,  are  less  material  than  defects  in  evidence 
relating  to  benefits  conferred  on  various  persons  in 
the  disposition  of  a  property  by  will. 

This  is  an  appeal  against  the  decree  of 
the  High  Court  of  Calcutta,  which,  revers- 
ing a  decree  of  the  SuJbordinate  Judge  of 
Zillah  Rajshahye,  dismissed  the  plaintiff's 
suit. 

The  suit  was  brought  by  a  Hindoo  widow^ 
Jumoona  Dassya,  against  her  daughter-in- 
law,  Bamasoondari  Dassya,  who  was  sued  in 
her  own  right,  and  also  as  the  guardian  of 
Girls  Chunder  Moozoomdar,  whom  she  had 
adopted  under  an  authority  alleged  to  have 
been  executed  by  her  deceased  husband. 
The  object  of  the  suit,  which  may  be  taken 
to  be  a  suit  between  Jumoona  Dassya  and 
the  infant  adopted,  was  to  set  aside  that 
adoption,  and  to  have  it  declared  invalid. 
Jumoona  was  the  widow  of  Guru  Pershad, 
who  died  in  the  year  185 1.  He  left,  besides 
his  widow,  two  sons,  Govind  Chunder  and 
Gopal  Chunder,  and  three  daughters.  On 
his  death-bed  he  executed  a  wasiutnama, 
the  effect  of  which  was  to  constitute  his 
widow  the  guardian  of  the  two  sons,  and 
manager  of  his  property  during  their  mino- 
rities, with  a  direction  that,  on  their  attain** 
ing  majority,  the  elder  should  take  a  nine- 
annas'  share,  and  the  younger  only  a  seven- 
annas'  share  of  his  estate.  Govind  Chunder, 
the  eldest  son,  died  in  the  year  i8«;3.  He 
had,  according  to  the  custom  of  Hindoos, 
been  married  in  his  father's  lifetime,  whilst 
yet  a  child  of  tender  years,  to  another  child 
some  years  younger  than  himself.  It  is 
alleged  on  the  part  of  the  defendants  that  on 
his  death-bed,  the  day  before  his  death,  he 
executed  a  document,  authorizing  his  widow 
to  adopt  a  son ;  and  the  truth  of  this  allega- 
tion is  the  principal  question  in  the  cause. 

If  the  adoption  stands  good,  the  adopted 
son  is  not  only  entitled  as  actual  possessor  to 
the  share  of  Govind  Chunder,  his  adoptive 
father;  but  upon  the  death  of  Jumoona, 
will,  if  then  living,  become  entitled  to  take 
the  share  of  the  other  brother,  who  died 
unmarried,  and  whilst  still  a  child,  in  pre- 
ference of  the  sisters  of  his  father.  On  the 
other  hand,  if  the  adoption  is  invalid,  Ju- 
moona, if  she  survives  Bamasoondari,  will 
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become  entitled  on  the  death  of  the  latter  to 
the  share  of  her  eldest  son. 

This  contingent  interest  is  the  only  locus 
standt  which  she  has  in  the  present  suit; 
although  the  desire  to  strengthen  the  future 
and  contingent  claims  of  her  daughters  may 
have  been  an  additional  motive  for  bringing 
It. 

Various  questions  were  raised  in  the  suit 
which  are  now  of  no  moment.  The  only 
substantial  issues  are,  first,  whether  Govind 
Chunder  did  execute  the  alleged  authority 
to  adopt;  and,  secondly,  if  he  did  so,  whe- 
ther he  was  by  reason  of  his  age  capable  of 
executing  such  a  document. 

Their  Lordships  think  it  wHl  be  desirable, 
In  the  first  place,  to  come  to  a  clear  conclu- 
sion upon  a  question  which  has  been  very 
much  disputed  in  the  cause,  namely,  the  age 
of  Govind  Chunder  at  the  time  of  his  death, 
because  it  is  one  which  bears  upon  both  the 
issues  to  be  now  determined.  It  bears  of 
Course  directly  upon  the  latter  of  them,  and  it 
bears  indirectly  upon  the  former,  inasmuch  as 
the  older  Govind  Chunder  was,  the  more  pro- 
bable is  it,  that  he  would  desire  to  execute 
such  a  document  as  that  in  question. 
•  The  contention  in  the  present  suit  is,  that 
although  Bamasoondari  was,  at  the  time  of 
her  husband's  death,  ii  or  12  years  old,  he 
was  only  between  13  and  14;  that  there 
was  not  a  difference  of  more  than  two  )ears 
between  them.  That  there  can  be  any 
doubt  now  as  to  the  age  of  Bamasoondari, 
is,  their  Lordships  think,  impossible.  It  is 
true  that,  immediately  after  her  son's  death, 
Jumoona,  in  a  report  made  to  the  Collector, 
appears  to  have  stated  that  her  daughter-in- 
law  was  not  more  than  eight  or  nine  years 
old,  and  that  the  age  of  her  son  was  12 
years,  admitting,  therefore,  that  there  was 
a  difference  of  three  or  four  years  between 
them.  In  a  subsequent  proceeding,  that  is, 
in  her  written  statement  filed  in  the  Act  IV. 
case  in  1854,  she  expressly  staled  that  the 
age  of  her  son  was  greater  by  four  years 
than  that  of  the  plaintiff.  Hence,  we  have 
a  clear  admission  on  her  part  that  there  was 
a  difference  of  some  four  years  between  the 
ages  of  Bamasoondari  and  her  husband, 
although  she  may  have  sought  to  make  them 
both  younger  than  they  really  were  by 
throwing  back  the  aa^e  of  the  former  to 
eight  or  nine  years.  The  question,  however, 
of  Bamasoondari's  age  was  solemnly  tried 
and  determined  between  her  and  her  mother- 
in-law  in  the  suit  of  i860.  The  horoscope 
of  Bamasoondari  was  then  produced,  and 
the  finding  of  the  Judge  made  it  perfectly 


clear  that  she  must  have  been,  at 
band's  death,  of  the  age  of  1 1  or  11 
The  result  of  that  suit,  no  doabt«  hwi 
the  consensus  of  the  witnesses  on 
in  the  present  suit  as  to  the  age  dt 
soondari.     But  the  effect  of  the 
of  jumoona  remains,  and  there  is  no 
why  we  should  come  to  any  condas 
than  that  the    difference   of    age 
Bamasoondari  and    her  husband 
which  was  originally  stated.     Their 
ships,  moreover,  think  there  is  great 
the  observations  of   Mr.  Justice    Ki 
Judge  admittedly  of  large  experience 
native  usages  and  customs  upon  this 
He  thinks  that  Hindoo  marriages  are 
arranged  so  that  there  is  a  difference  of 
siderably  more  than  one  or  two  years 
the  age  of  the  husband  and  wife  ;  and 
Lordships  think  this  is  probable  and 
able.     The  foundation  upon  which  mi 
between  infants,  which  so  many  phih 
cal  Hindoos  consider  one  of  the  most 
tionable  of  their  customs,  is    the    rel 
obligation   which   is  supposed   to   lie 
parents  of  providing  for  their  daught< 
soon  as  she  is  maiura  viro,  a  husband 
able  of    procreating  children  ;    the 
being   that  when  that   period    arrives, 
infant  wife  permanently   quits  her 
house,  to  which  she  had  returned 
celebration  of  the  marriage  ceremony, 
that  of  her  husband.     Therefore,  it  is 
expected,    both  for    physical     and 
reasons,  that  marriages  should  be 
so  that  the  husband,  when  called 
receive  his  wife  for  permanent  cohabii 
should  have  attained  the  full  age  of  adi 
cence,  and  also  the  age  which  the  law 
as  that  of  discretion. 

Their  Lordships,  therefore,  upon  thel 
dence,  have  no  difficulty  in  coming 
conclusion  that  Govind  Chunder  was,  ai^ 
time  cf  his  death,  of  the  age  of   isorj 
and,  therefore,  of  an  age  which,  ac< 
to  the  law   prevalent  in    Bengal,   is  t< 
regarded  as  the  age  of  discretion. 

Their  Lordships  will  now  proceed  to 
sider  the  question  as  to  the  factum  of 
instrument. 

The  story  told  by  Bharut  Chunder  Roy, 
father  of  Bamasoondari,  and  therefore 
most  important  witness  on  that  side,  isi 
effect  this,  that  the  day  before  the  executi 
of  the  instrument  he  had  a  conversation  «l 
Govind,  and  represented  that  he  ought  tf{ 
execute  a  deed  of  permission  to  adopt  a  soa{ 
that  Govind  assented  to  this ;  that  the  vil^ 
ness  afterwards  communicated  what  hadM 
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passed  to  Jumoona ;  and  that  she  finally  said, 
•'  Then,  my  child,  write  and  give  permis^on 
to  adopt  a  son."     A  good  deal  of  criticism 
has  been  applied  to  the  reasons  for  giving  a 
power  to  adopt  which  Bharut  Chander  says 
he  assigned  on  this  occasion.     Their  Lord- 
ships think  that  the  more  plausible  construc- 
tion   to  be  put  on  what  he  swears  he  then 
said  is,  that  he  had  had  in  view  the  supposed 
spiritual    advantages    which    his    daughter 
might  derive  from  having  an  adopted  son; 
advantages  which  seem  to  be  considered  of 
some  value,  though  not  perhaps  of  the  same 
\'alae   that  they  are  to  an  adoptive  father. 
It  is  then  sworn  that  on  that  day  the  draft 
of  the  deed  of  permission  was  begun,  but 
that  it  was  not  finally  finished  until  the  next 
day.     There   is   some   obscurity   as   to  the 
preparation   of  Ihis    draft,    and    the    actual 
giving    of  instructions    for    it    by    Govind 
Chunder.     And  if  this  were  a  case  in  which 
a   will  was  propounded,  giving  benefits  to 
various  parlies  and  making  a  disposition  of 
property,  as  to  which  it  would  be  necessary 
to  satisfy  the  Court  that  the  testator  fully 
knew  what  he  was  about,  the  evidence  would 
be    extremely    defective.      But    when     the 
question  is  only  as  to  the  mode  of  carrying 
out  a  permission  to  adopt,  to  which  the  party 
had   signified  his  assent,  the  defect  in  the 
evidence  becomes  less  material.     It  is,  how< 
ever,   an   observation    that   may    fairly    be 
made  for  the  plaintiff  that  there  is  not  such 
satisfactory  evidence  as  to  this  draft  as  their 
Lordships  might  expect  to  find.     The  lapse 
of  time  since  the  transaction  may  in  some 
degree  account  for  this.     According  to  the 
case  for  the  defendants  this  draft  was  fair- 
copied  on  the  day  preceding  the  death  of 
Govind  Chunder,  upon  a  stamped  paper  pur- 
chased on  that  day  at  Nattore,  a  place  which 
appears  to  be  at  the  distance  of  lo  or  12 
miles  from  the  family-house  where  the  deed 
was    executed.     This    fair  copy   is  said  to 
have  been  made  by  a  person  other  than  the 
person  who  wrote  the  draft.     The  latter  is 
said  by  some  of  the  witnesses  to  have  been 
one  Bagchi,  and  the  writer  of  the  fair  copy 
is  said  by  all  the  witnesses  who  depose  in 
favour  of  the  instrument  to  have  been  Ram- 
narain  Sircar. 

Bharut  Chunder  further  states  that  this 
fair  copy  was  executed  by  Govind  Chunder, 
and  that  Jumoona  then  went  into  the  inner 
apartments,  and  brought  out  Bamasoondari, 
to  whom  the  completed  instrument  was  deli- 
vered by  Govind  Chunder.  The  witnesses 
for  the  plaintiff,  on  the  other  hand,  whilst 
they  contend  that  no  such  transaction  ever 


took  place,  assert  that  Govind  Chunder  was, 
on  that  day,  speechless  and  incapable  of  doing 
what  he  is  said  to  have  done  ;  that  Bama- 
soondari was  not  in  the  house,  but  was  then 
living  at  her  father's  house  ;  and  that, 
although  sent  for^  she  was  unable  to  come  for 
want  of  a  palki. 

In  this  conflict  of  evidence,  their  Lord- 
ships are  not  able  to  form  a  confident  opinion 
as  to  the  credibility  of  one  set  of  witnesses 
as  opposed  to  the  other  ;  and  they  have  not, 
in  this  cause,  the  advantage  of  having  a  clear 
expression  of  opinion  by  the  Judge  of  first 
instance  as  to  the  demeanour,  and  conse- 
quent credibility,  of  those  witnesses  when 
produced  before  him.  His  judgment,  which 
was  in  favour  of  the  plaintiff,  proceeds 
first  upon  the  assumption  that  it  was 
impossible  to  purchase  the  stamped  paper 
at  Nattore,  and  to  have  the  deed  engrossed 
and  executed  upon  the  same  day  ;  next, 
upon  the  general  improbability  of  the  trans- 
action ;  and  further  upon  certain  appear*- 
ances  upon  the  document  in  connection  with 
the  signatures  of  Ramnarain  Sircar  and 
other  subscribing  witnesses.  He,  no  doubt, 
also  intimates  his  belief  in  the  testimony 
given  for  the  plaintiff  to.  the  effect  that,  on 
the  day  in  question,  Govind  Chunder  was 
speechless. 

The  learned  Judges  of  the  High  Court 
have  dealt  with  two  of  the  above  points* 
They  seem  to  have  satisfied  themselves, 
and  their  Lordships  are  not  prepared  to 
impugn  their  conclusion,  that  the  stamped 
paper  on  which  the  document  propounded 
is  written,  might,  though  purchased  on  the 
morning  of  the  day  of  execution,  have 
reached  the  house  in  time  to  have  the 
document  engrossed  and  executed,  as  it  is 
said  to  have  been  engrossed  and  executed* 
They,  having  the  original  before  them, 
were  further  of  opinion  that  the  appearances 
which  have  been  referred  to,  were  not  such 
as  to  excite  any  grave  suspicion  touching 
the  genuineness  of  the  document.  They 
also,  with  better  means  of  judging  than 
their  Lordships  can  have,  came  to  the 
conclusion  that  the  witnesses  for  the  defend- 
ant were  of  a  more  respectable  and  indepen- 
dent class  than  the  witnesses  produced  by 
the  plaintiff. 

There  are  two  disputed  facts  relating  to 
the  transaction  which,  if  established,  would 
go  far  to  prove  the  defendant's  case.  The 
first  is  the  presence  of  Bamasoondari. 
Their  Lordships  agree  with  the  High  Court 
in  thinking  that  the  story  told  by  the  plaint- 
iff's witnesses  in  order  to  account  for  the 
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alleged  absence  of  Bamasoondari  is  any- 
thing but  satisfactory.  The  young  man  is 
shown  to  have  been  ill  for  several  days.  It 
is  sworn  onr  the  other  side  that  Bamasoon- 
dari was  living  in  her  husband's  house, 
and  had  been  there  a  month  at  least,  or  two 
months,  previous  to  his  death.  Her  age 
renders  that  probable  ;  but  even  if  from 
any  accidental  cause  she  happened,  when 
her  husband  was  taken  ill,  to  have  been 
at  her  father's  house,  their  Lordships  think 
that  the  suggested  want  of  conveyance, 
considering  the  apparent  position  of  the 
family,  is  wholly  improbable,  and  a  story 
which  the  learned  Judges  of  the  High  Court 
were  justified  in  disbelieving.  They,  there- 
fore, believe  that  Bamasoondari  was  present 
on  that  occasion  ;  and  that  is  a  fact  which 
necessarily  affects  most  materially  the  credit 
due  to  the  plaintiff's  witnesses. 

Then,  again,  there  is  the  alleged  concur- 
rence of  Jumoona.  Jumoona  has  not  been 
examined  as  a  witness  in  this  cause.  The 
reason  why  she  was  not  examined  can 
hardly  be  the  prejudice  of  natives  of  posi- 
tion to  appear  as  witnesses,  since  she  pro- 
duced as  her  witnesses  upon  the  point  of 
Govind's  age  her  own  daughters.  She  was 
the  most  important  witness  in  her  own  case, 
both  upon  the  point  of  the  age  of  her  son, 
and  upon  her  alleged  consent  to  the  execu- 
tion of  the  document.  That  the  document, 
if  executed  at  all,  should  have  been  executed 
without  her  consent,  is,  their  Lordships  think, 
in  the  highest  degree  improbable.  It  is 
well  known  what  the  position  of  a  mother 
in  a  Hindoo  family  is  ;  what  influence, 
{although  she  may  not  be  concerned  at  all 
in  the  management  of  the  property,  she 
exercises  over  the  family  ;  what  respect  is 
paid  to  her  opinion.  Nor  is  the  influence 
of  a  mother  likely  to  be  least  when  her  son, 
a  youth,  is  dying  in  the  house.  Then, 
again,  the  relation  of  this  lady  to  Govind 
was  not  merely  that  of  a  Hindoo  mother 
to  her  son.  She  was,  under  the  will  of 
her  husband,  invested  with  the  manage- 
ment of  the  property  during  the  minority 
of  her  son,  who  was  still,  in  law,  a  minor. 
In  fact,  to  all  intents  and  purposes  she  must 
-have  been  at  that  time  the  mistress  of  the 
house.  Her  alleged  concurrence  was  thus 
a  point  which  it  was  most  material  for  her 
to  contradict  by  her  own  testimony  given 
in  the  cause,  and  subject  to  the  test  of 
cross<examination. 

Their  Lordships,  in  making  this  observa- 
tion, are  not  insensible  to  the  nature  of  the 
suit.    It  is  one  in  which  she,  upon  a  remote 


and  contingent  interest,  an   interest 
will  probably   never  accrue    to    her, 
into  Court,  not  onlv  to  desiror   the 
a  person  in  possession  of  an   estate, 
destroy   his   civil    statut ;  and     the 
more    than    ordinary   burdea    of 
upon  her. 

A  good  deal  has  been  said    as  to 
took   place  after  Govind  Chunder^s 
It   is   perfectly   clear  that   the  a 
this    document    was    asserted      by 
soondari  and  those  who   acted    for 
early  as  1854,  when  she  made   an 
tion   under  the   Act  of    1841.     Aft 
she  tried  to  get  possession  of  her  ha 
share    of  the    property;  and    an     Act 
proceeding    was    commenced    in    the 
month  of  August  1S54.     From  the 
of  deeds  which  forms  part  of  the   p 
ings  in  that  case,  it  appears  that  the 
ment  was  then  actually  produced  and 
in   Court.     On   the  other   hand,    Jai 
seems  then,  and  indeed  from   the    ti 
which   she   made   her    report  of  her 
death  to  the  Collector,  persistently  to 
disputed  the  existence  of  a  valid  an 
to  adopt.     If,  therefore,  she  really  coo 
in  the  alleged  transaction,  there  most 
been  a  subsequent  quarrel  very  shortlj 
Govind's  death.     Originally  Bharut  Ch 
and  she  must  have  been  upon  good 
since    she    is    expressly   enjoined    by 
husband's    wasiutnama    to    have  re 
his  experience,   and    to   consult   him 
all  matters  of   importance.     It    is    not 
probable   that  a  rupture  took  place 
at   his   instigation   or   under   his    infla 
his  daughter  first  asserted  her  right  ta 
possession  of  her  husband's   share  of 
property,     which     she    clearly    did 
August     1854,     and     that     thereupon 
mother  determined  to  set  her  face 
the    alleged    right    to    adopt.     But    if 
honestly  repudiated  the  document,  tbeit! 
no    evidence    of  a  quarrel,  and   that  k 
circumstance   in  favour  of  her.     Wei 
the  whole  evidence  as  to  the  executi 
this   document,  and    considering    how  i 
portant  the  testimony  of  Jumoona  was, 
that  in  omitting  to  give  it  she  has  at 
failed  to  produce  the  best  evidence  in 
power  in    support  of    her  own   case,  t 
Lordships  are  of  opinion  that  they  have 
sufficient    grounds,    whatever    doubts 
may    entertain    as    to   certain  parts  of  ^ 
evidence  for  the  defendant,  for  interferi^f 
with  the  finding  of  the  High  Court,    Tbcf 
desire  to  state  that  in  coming  to  that  condth 
sion  they  do  not  rely  upon  the  evideooe 
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suit  derived  her  title  under  an  ex- 
grant  from  the  Government  to  her 
d,  a  Srahmin,  whom  ghe  succeeded 
at-law.  If,  upon  her  death,  there 
Q  any  heirs  of  her  husband,  those 
must  have  been  ascertained  by  the 
iples  of  the  Hindoo  Law;  but,  by 
IM  of  the  prevalence  of  a  state  of  law 
feie  mofasatl  which  renders  the  ascer- 
nuent  of  the  heirs  to  talie  on  the  death 
■ft  owner  of  property  a  question  sub- 
iUmily  dependent  on  the  status  of  that 
ler.  Xtius  the  property  being  originally 
|femaining  alienable  mi^ht  have  passed 
HMs  inter  vivos  in  succession  to  British 
t,  to  foreign  European  owner,  to 
ian,  to  Jew,  to  Hindoo,  to  Mahome- 
to  Parsee,  or  to  any  other  person, 
ver  his  race,  religion,  or  country 
rding  to  the  law  administered  by  the 
acial  Courts  of  British  India,  on  the 
^  of  any  owner  being  absolute  owner, 
r  question  touching  the  inheritance  from 
n  of  his  property  is  determinable  in  a 
Bioer  personal  to  the  last  owner.  This 
ileni  18  made  the  rule  for  Hindoos  and 
jAomedins  by  positive  rei^ulation ;  in 
^r  cases  it  rests  upon  the  coarse  of  judi- 
%  decisions."  And  the  final  conclusion  of 
mittee  was  this :  '*  Their  Lordships' 
Ion  is  in  favour  of  the  general  right  of 
Crown  to  take,  by  escheat,  the  land  of  a 
doo  subject,  though  a  Brahmin,  dying 
t  heirs;  and  they  think  that  the  claim 
the  appellant  to  the  zemindari  in 
on  (subject  or  not  subject  to  a  trust) 
bt  to  prevail,  unless  it  has  been  abso- 
iy,  or  to  the  extent  of  a  valid  and  sub- 
Dg  charge,  defeated  by  the  acts  of  the 
bw  Lutchmedavamah  in  her  lifetime. 
the  latter  case  the  Government  will,  of 
rse,  be  entitled  to  the  property,  subject 
the  charge/'  In  a  subsequent  case 
g  to  the  same  estate,  and  reported  in 
21th  Moore's  I.  A.,  p,  619,  the  question 
betweeu  the  Collector,  representing  the 
rnment,  and  a  person  claiming  to  have 
id  and  suosisting  charge  by  an  act  of 
)i  widow — ^a  charge  which  the  widow  was 
pnpetent  to  create ;  and  it  was  held  that 
j^  Government  took  subject  to  the  charge. 
Ml  the  suit  was  dismissed,  but  without 
tjodice  to  the  right  of  the  Collector,  as 
fresenting  the  Crown,  tgi^.jexkfi.m^Uie 
large  and  recove.r  the  estajj.  The  property, 
0  doubt,  in  tKis  case  was  a  zemindari ;  but 
18  decision  seems  to  establish  the  principle 
ut,  where  there  is  a  failure  of  heirs,  the 
•fOVQ,  by  the  general  prerogative,  will  ti^ke. 
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the  pro£ertxJt)$i«-'Mfih<iat,  but  will  take  it 
subject  to  any  trusts  or  charges  affecting  it. 
There,  therefore,  seems  to  be  nothing  in  the 
nature  of  the  tenure  which  should  prevent 
the  Crown  from  so  taking  a  mokurraresr 
subject  to  the  payment  of  the  rent  reserved 
upon  it. 

It  has  been  argued,  however,  that  this 
mokurruree,  not  being  an  independent  zemin- 
dari, but  being  carved  out  of  a  zemindari, 
stands  upon  a  peculiar  footing,  and  that, 
upon  the  fkllureof  heirs,  the  zemindar  takes 
by  right  of  reversion,  or,  if  not  strictly  by 
right  of  reversion,  that  the  tenure  escheats 
to  him  as  the  superior  lord,  rather  than  to 
the   Crown.    The  mokurruree   was  clearly 

VI   Tlhft^"^^   infffrpftf       Jt  waS  alff^  an   ali^i^- 

^!e  interest.  It  might  have  been  seized 
and  sold,  as  Mr.  Doyne  has  shown,  under 
Act  X.  of  1859,  even  in  a  suit  for  rent.  It 
ould  not  have  been  forfeited  for  the  non- 
payment of  rent ;  for,  in  such  a  case,  the 
zemindar  could  only  have  caused  it  to  be 
seized,  put  up  for  sale,  and  sold  to  the 
highest  bidder.  It  is,  therefore,  propertv. 
which,  like  that  in  the  case  above  cited, 
might  liave  passed  to  any  purchaser,  what- 
ever his  nationality,  or  by  whatever  law  he 
was  to  be  governed.  It  cannot,  their  Lord- 
ships think,  be  successfully  argued  that, 
having  so  passed,  the  estate  would  have 
determined  upon  the  death  of  Shurfoonissa 
(supposing  it  had  been  sold  in  her  lifetime) 
without  heirs;  for  the  grant  contains  no 
pfovisionTof'the  lessee  of  the  estate  created 
in  such  event.  There  seems,  therefore,  to 
be  no  ground  for  saying  that  the  lands  have 
reverted  in  the  proper  .sense  of  the  term  to 
the  zemindar ;  and  the  only  question  Is, 
wfTetherV  on  the  failure  of  heirs  of  the  last 
possessor,  he  is  entitled  to  take  a  tenure 
subordinate  to,  and  carved  out  of,  his  zemin- 
dari by  escheat. 

Their  Lordships  are  of  opinion  that  there 
is  no  authority  upon  which  the  power  of 
taking  by  escheat  can  be  attributed  to  the 
zemindar.  The  principles  of  English  feudal 
law  are  clearly  inapplicable  to  a  Hindoo 
zemindar.  On  the  other  hand,  it  is  clear 
that,  if  the  zemindar  has  not  such  a  right, 
the  general  right  of  the  Crown  subsists  and 
must  prevail. 

On  the  whole,  therefore,  their  Lordships 
think  that  the  High  Court  have  come  to  a 
correct  conclusion  in  holding  that,  supposing 
the  parties  in  possession  have  nothing  but 
their  possession  to  depend  upon  (a  question 
on  which  their  Lordships  give  no  opinion), 
the  superior  title,  under  which  alone  they 
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can  be  ousted  from  possession  of  ihe  lands, 
is  not  in  the  zemindar  or  his  representatives, 
but  in  the  Cfown.  They  will,  therefore, 
humbly"  advise  Her  Majesty  to  affirm  the 
decree  under  appeal,  and  lo  dismiss  this 
appeal  with  costs. 


The  loth  March  1876. 

Present : 

Sir  James  W.  Colvile,  Sir  Barnes  Peacock, 
Sir  Montague  £.  Smith,  and  Sir  Robert 
P.  Collier. 

Re-formation  of  Char— Allaviott^Ris:ht  of  Ori- 

t^tnal  Owner. 

On  Appeal  from  the  High  Court  of  Judica- 
ture at  Fort  William  in  Bengal,* 

Rani  Sarat  Sundari  Debya  and  another 

versus 

Soorjya  Kant  Acharjya  and  another. 

Where  land  re-forms  by  alluvion  on  a  site  capable  of 
identification,  the  rigrht  of  the  owner  of  the  original 
site  to  the  chur  is  indisputable. 

In  this  case  the  respondents  were  plaint- 
iffs, and  they  sought  to  recover,  from  the 
appellants  who  were  defendants,  possession 
of  certain  chur  land  thrown  up  by  the  river 
Jamoona,  which  we  may  take  to  be  accurately 
described  upon  the  Ameen's  map,  and  to  be 
that  which  has  been  throughout  the  proceed- 
ings called  "  C."  The  title  which  the  plaint- 
iffs  sought  to  establish  was  that  this  land 
had,  in  consequence  of  the  recession  of  the 
river  Jumoona,  and  by  gradual  accretion, 
become  part  of  the  village  of  Juggutpoora, 
which  forms  part  of  his  zemindari. 

The  former  history  of  the  land  appears 
to  be  this:  Some  time  before  1851  or  1852, 
a  certain  chur,  which  the  defendants  say 
was  upon  the  same  site  as  the  existing  "  C," 
was  thrown  up  by  the  river.  We  may  call 
this  the  original  "  C."  Of  the  anterior  his- 
tory of  the  site  there  is  not  much  evidence  ; 
but  it  is  certainly  probable  that  the  river, 
which  seems  to  be  of  a  peculiarly  unruly 
character,  had  formerly  diluviated  the  lands 
of  the  defendants,  and  that  the  original  *'  C  ** 
was  a  re-formation  upon  what  had  previously 
been  their  land.  But,  however  that  may  be. 
it  is  perfectly  clear  that,  in  the  thakbust 
proceedings  of  1852  or  1853,  this  original 
*<  C  "  was  treated  as  the  land  of  the  defend- 
ants, and  was  designated  Mouzah  Soosooa. 

*  From  the  judgment  of  Kemp  and  Glover,  J  J., 
decided  on  the  17th  April  1873, 


It  further  appears  that  these  pi 
not  take  place  behind   the    back 
whom  the  present  plaintiffs   reps 
that  there  was  an  application  and  a 
ing  before  the  Collector  for  the 
of  the  boundary  of  this  Mouzah 
at  first  demarcated.    That  proccediqp! 
forth  at  page  68  of  the  record  ;  and 
at  it  and  at  the  map,  their  Lordi 
ceive  that  at  that  angle  in  the  thaki 
of   Mouzah   Soosooa    which    lies 
Nos.  35  and  37,  the  thakbust  o( 
originally  included  a  certain  small 
the  mouzah,  and  that,  upon  an  a* 
to  the  Collector,  both  panics  being 
before  him,  the  boundary  was  recti! 
giving  that  small  chur  to  Jnggutpoon,! 
making  the  coloured  river,  as  it  now 
form    the    eastern     boundary    of 
Soosooa,  from  No.  35  to  No.  49. 

Now,  can  it  be  doubted  that,  if  this 
"  C "  had  never  been  submerged  agai 
defendants  would  have  had  a  perfectly 
title  to  it  as  against  the  plaintiff,  anid 
bably  as  against  all  the  world  ?    It, 
appears  that  the  river,  after  travelling 
east,  travelled  back  again  to  the  vcst^ 
viating  the  original  "  C,''  and  then  di 
at  one  point  into  two  channels,  threw 
churs  which  are  marked  in  the  map  t 
and  *'  B ; "  that,  some  little  time  afi< 
the  existing  *'  C"  appeared  ;  that  the 
ants   took  possession  of  it,  and    have 
since  been  in  possession.    This  most 
taken  place  some  time  between    1861 
1865,  for  in  the  latter  year  the  defi 
claimed  ''  A"  and  ''  B,"  treating  then 
accretion  to  "  C,"  but  failed  in  that  sait 
was  at  that  time,  as  clearly  appears  froi 
final  judgment  of  the  High  Court,  a  d( 
channel,  though  not  the  main  channel 
river,   between   "C"    and   ''A"  and 
which  formed  the  eastern  boundary  of 
and  the  western   boundary   of  "  B.'' 
result  of  that  suit  was  that  "A"  and 
fell  to  Jugfi:utpoora ;  and  nothing  more 
done   till  the    year   1870,    the    defeac 
remaining  in  possession  of  "  C." 

One  point  taken  by  Mr.  Bom  pas  is 
the  defendants  never  acquired  a  permi 
title  to  the  original  "C;''  or,  at  all  ei 
that,  when  that  chur  was  again  washed 
by  the  river,  it  fell  into  the  domain  of 
Crown  or  State;  and,  therefore,  that 
defendants  cannot  claim  the  existing  "i 
as  a  re-formation  on  their  land  ;  but  that 
title  to  it  must  be  determined  by  the  ia«tf| 
gradual  accretion.  Their  Lordships  camMl' 
accede  to  this  argument.     They  conceNe 
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the  existing  "C"  can  be  identified  as 

maiion  on  the  site  of   the   original 

"Was  demarcated  as  Mouzah  Soosooa 

r,    ihe  general  law  must  prevail.     It 

known  that,  as  to  that  general  law, 
las  been  some  doubt  and  confusion  in 

iris  of  India  ;  and  that,  notwithstand- 

decision  of  this  Board  in  the  case  of 

lut  Imam  Bandi  vs.  Hurgovind  Ghose, 

^re's  I.  A.  403,  the  Indian  decisions 

ten  conflicting  upon  this  point,  the  right 

»le   having  been  laid  down  by  a  Full 

of  the  High  Court  presided  over  by 
'nes  Peacock,  although  subsequently 
ted  by  another  Full  Bench  of  the 
Court.  Until  the  law  was  finally  set 
this  Committee,  it  cannot  be  said  to 
»een  well  settled  in  the  Courts  of  India, 
lere  are  traces  of  this  uncertainty  and 
»on  in  the  earlier  proceedings  set  out 
present  record.     It  is  now,  however, 

td  that  the  case  of  Lopez  vs,  Muddun 

KQ  Thakoor*  13th  Moore's  I.  A.,  p.  472, 

te  subsequent  decisions  of  this  Board 

govern  the  present  question,  so  that, 

if  the  present  defendants  were  plaintiffs 

cause,  and  could  make  out  that  the 
claimed  was  a  re-formation  upon  land 

had  belonged  to  them,  they  would  be 
xA  to  recover  it  from  a  party  in  posses- 

forliori  they  are  entitled  to  defend  their 
(sion  against  a  party  who  sets  up  against 
the  law  of  gradual  accretion. 

case  seems  to  have  been  very  well 

in  the  Court  of  first  iqstance,  and  the 

come  out  much  more  clearly  than  in 

chor  cases  they  generally  do.     The 

who   made   the   local   investigation 

to  the  conclusion,  upon  grounds  which 

to  their  Lordships  to  be  satisfactory. 

Ihis  new  *'  C  "  was  a  re-formation  upon 

te  of  the  original  <'  C ; "  and  the  Zillah 

acting  upon  that,  dismissed  the  suit, 

\%  a  decree  in  favour  of  the  defendants. 

itaase  then  went  to  the  High  Court,  and 

[Court,  throwing  some  discredit  on  the 

of  the  Ameen,  came  to  the  conclusion, 

by  gradual  and  imperceptible  accretion 

by  virtue  of  the  law  relating  to  such 

tion,  "C"  had  become  an  adjunct  to 

itpoora.     To  their  Lordships  it  appears 

»thing  which  is  said  in  the  judgment  of 

ligh  Court  substantially  affects  the  cre- 

loe  to  the  report  of  the  Ameen  ;  and 

think  that,  in  cases  of  this  kind,  it  is 

^  desirable,  if  pos«ble,  to  give  effect  to 

[local,  investigation  made  by  an  experi- 

officer  upon  a  view  of  the  place.   One 


material  finding  of  the  Ameen  is  this :  he 
was  asked  to  say  ''  whether  it  was  true  that, 
*'  when  the  chur,  now  the  land  in  dispute, 
*'  formed,  there  were  deep  and  flowing  sotas 
''  of  the  river  Jamoona,  both  on  the  east  and 
"  west  of  it ; "  and  he  finds  that,  "  while  there 
^'  was  deep  water  flowing  on  the  east  and 
''  west  of  the  disputed  land,  the  disputed 
"  land  began  to  form,  as  has  been  mentioned 
"  above." 

In  the  teeth  of  this  finding  it  is  difficult, 
if  not  impossible,  to  say  that  the  existing 
"  C  "  was  an  accretion,  in  the  proper  sense  of 
the  term,  to  '*  B."  And,  on  the  other  hand, 
.the  investigation  of  the  Ameen,  and  the 
measurements  which  he  made,  seem  clearly 
to  establish  that  the  greater  portion  of  the 
land  in  question  has  re-formed  upon  a  site 
capable  of  being  identified  as  the  site  of  the 
Mouzah  Soosooa,  which  was  the  subject  of 
the  thakbust  proceedings  in  1852, 

In  these  circumstances,  their  Lordships 
think  that  the  judgment  of  the  lower  Court 
was  the  right  judgment,  and  they  must 
humbly  advise  Her  Majesty  to  reverse  the 
judgment  of  the  High  Court,  and  in  lieu 
thereof  to  make  an  order,  dismissing  the 
appeal,  to  the  High  Court,  with  costs  in  that 
Court,  and  affirming  the  judgment  of  the 
Zillah  Court.  The  appellants  must  also 
have  the  costs  of  this  appeal. 


The  loth  April  1876. 

Present: 

The  Hon'ble  Sir  Richard  Garth,  A7.,  Chief 
Justice,  and  the  Hon'ble  C,  Pontifex, 
Judge. 

Sale  of  a  Tea  Estate-— Mortgage^Priority  of 

Lien— Advances. 

Appeal  from  a  decision  passed  by  the  Hon'ble 
A.  G'  Macpherson,  one  of  the  Judges 
of  this  Court,  exercising  the  Original 
Civil  Jurisdiction,  dated  the  Jth  Septem^ 
ber  i8y$. 

L.  P.  D.  Broughton  (Defendant),  Appellant, 

versus 

W.  Spink  and  others  (Plaintiffs), 
Respondents. 

Mr.  C.  C.  Macrae  for  Appellant. 

Mr.  Jackson  for  Respondents. 

Where  a  firm  had  purchased  a  moiety  in  a  tea  estate, 
and  engaged  to  pay  all  its  working  expenses^  on  iJie 
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oondition  that  the  parchase-money  should  be  a  charipe 
on  the  estate  and  be  repaid  from  its  |jrodace  before  any 
profits  were  declared,  and  that  the  workinif  expenses 
should  be  repayable  in  the  same  manner  as  the  pur- 
chase*money  of  the  nnoiety,  hild  that  the  firm  had  a 
charfre  upon  the  oriipinal  owner's  moiety  in  priority 
to  a  Bank  mo:  tg^ajife  which  had  been  effected  on  it  after 
the  conveyance  of  the  first  moiety  to  the  purchasing 
firm* 

On  a  fluestion  arisinsf  as  to  the  price  at  which  the 
firm  should  secure  the  whole  property,  hsld,  also,  that 
the  original  owner's  moiety  should  be  purchased  at  the 
price  at  which  the  Bank's  surveyor  had  valued  it*  and 
not  at  the  market- value  at  the  time  of  the  purchase,  be- 
cause, the  original  owner  having  died  in  the  interval,  and 
the  firm  having  been  allowed  to  recover  no  portion  of  the 
advances  whicii  it  had  made  for  the  working  of  the  estate 
after  his  decease,  it  could  not  be  required  to  pay  again 
for  the  improvement  in  value  of  the  estate  which  had 
resulted  from  its  own  advances. 

Gar/k,  C.y, — This  appeal  comes  before 
OS  in  a  suit  for  admintstering  the  estate  of 
the  late  Thomas  Emerson  Caner,  deceased. 

The  appellants  are  the  Bank  of  Hindoos- 
tan,  China,  and  japan,  who  contend  that 
Mr.  Justice  Macpherson  has,  in  his  decree 
in  the  Court  below,  erroneously  decided 
certain  questions  arising  in  the  suit  as 
between  them  and  Messrs.  Thacker,  Spink, 
ft  Co.,  the  defendants. 

The  facts  are  these : — 

Mr.  Carter,  the  deceased,  being  possessed 
of  a  large  tea  plantation  in  A^sam,  which  he 
had  no  means  to  cultivate  effectively,  on  the 
32nd  of  July  1863,  entered  into  an  agree- 
ment with  Messrs.  Thacker  and  Spink  (and 
also  a  Mr.  Parbury,  who  is  since  dead)  of 
Calcutta,  by  which  he  agreed  to  sell,  and 
they  agreed  to  purchase,  a  moieiy  of  the  siid 
tea  plantations  and  estates  then  belonging 
to  Mr.  Carter,  at  a  price,  which  was  to  be 
ascertained,  of  one-half  of  the  entire  sum 
which  had  been  expended  on  the  property 
by  Mr.  Carter. 

The  3rd  clause  of  the  agreement  provides 
that  the  price  of  the  moiety,  when  paid  by 
Messrs.  Thacker  and  Spink,  should  stand  in 
the  books  and  accounts  of  the  estate  as  a 
charge  thereon,  bearing  interest  at  5  per  cent, 
per  annum,  ^nd  should  be  paid  to  the  firm 
of  Thacker,  Spink,  &  Co.  out  of  the  pro- 
duce of  the  said  estate,  before  any  division 
of  the  profits  or  gains  thereof. 

Then  the  4th  clause,  which  is  the  material 
one,  states  that  Messrs.  Thacker  and  Spink 
should  provide  all  funds  necessary  for  culti- 
vating, clearing,  and  carrying  on  the  said 
lands  and  plantations,  which  shall  bear  the 
like  interest,  and  be  re^yabie  in  like  man- 
ner as  is  siipulaied  tn  respect  to  the  moneys 
mentioned  in  the  jrd  clause. 

It  is  then  provided  that  Mr.  Carter  shall 
manage  the  cultivation  of  the  estate  subject 


to    the  approval  of  Messrs.   Th 
Spink,   and   that,  subject  to  the 
referred  to  in  clauses  3  and  4«  t^ 
of  the  estates  should  be  pnX^^ 
Mr.  Carter  and  the  other  half  to 
Thacker    and    Spink;  and    there  is 
further    clause    to    the     effect 
Carter  should,  when  called  upon  to 
convey  Messrs.  Thacker  and  Spink*s 
as  they  should  require. 

In  accordance   with  this  last   sti 
Messrs.  Thacker  and   Spink's  m 
conveyed  to  them  by  a  deed  dated  the 
October    1865;  and  on  the  fdlowii^ 
the   31st  October    1865,  Mr.   Carter 
gaged  the  moiety  of  the   property 
remained  vested  in  himself  to  the  B 
Hindoostan,  China,  and  Japan,  to  secure 
tain  sums  advanced  and  to  be  ad 
him   by  the   Bank ;   but   it  was 
stipulated   in   the   mortgage- deed    that 
Bjink's  interest  was  to   be   subject  to 
agreement  of  the  2jnd  Julf  1862. 

Mr.  Carter  died  on  the  and  day  of 
1872 ;  and  that  it  appears  that,  between 
tand  July  1862  (the  date  of  the  a^reei 
and  ^fr.  Carter's  death,  Messrs.  Thacker 
Spink   had   expended  very   large     sans 
monev  in  the  cultivation  and  mainten 
the  plantations,   which   sums,    after 
into  account  the  value  of  the  produce, 
balance  in  Messrs. Thacker  and  Spink's  t 
of  Rs.  3.67.367-7-3. 

Subseqaently    to     Mr.     Carter's 
Messrs.   Thacker  and  Spink  continued 
possession  of  the  plantations  and  expe 
upon  them  further  sums  which,  after  d 
ing  the  value  of  the  produce,  left  a  b 
due  to  them  of  Rs.  3,43,620-0-5. 

Under  these   circumstances   the   I 
Judge  in  the  Court  below  decided  that,  a 
the    agreement    of    the    22nd    July    1 
Messrs.  Thacker  and  Spink  had  a 
upon  Mr.  Carter's  moiety  of  the  plan 
in  priority  to  the  Bank  s  morteage,  for 
balance  claimed  by  them  up  to  Mr.  Cai 
death,    but  not  for  the  sums  sobseq 
expended  ;  and  further  that  the  proper 
of  adjusting  the  question  between  the 
was  that  Messrs.  Thacker  and  Spink 
take  over  the  plantations  at  the  price 
Rs.  2,25,000,  which  was  the  sum  at 
they  were  valued   by  the  Bank's  su 
for  their  own  purposes  at  the  time  of  Carter%^ 
death. 

Against  this  decree  the  Bank  have  nor 
appealed,  and  it  has  been  contended  tktf 
they  have  a  prior  claim  upon  the  estates  far 
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tge  debt,  upon  ihe  t;roun(l  that 
l^terms  oi  ihe  3rd  clause  ot  ihe  agree- 
vances  made  by  Messrs.  Thacker 
I'ere  to  be  charged,  not  upon  the 
but  only  upon  ihe  produce  of  the 
whereas  the  Bank  under  ihe  niongage- 
a  charge  on  the  land  iisclf. 
was  also  ihissecond  point  raised  upon 
lit  the  learned  Judge  waa  wrong  in 
[og  Messrs.  Thacker  and  Spink  to  lake 
els  of  the  partnership  at  so  low 
Uion  as  Rs.  2,25.00a.  and  that  the  just 
feroper  course  would  be  ih.ii,  if  they 
kllawed  to  lake  over  the  property  at 
7  should  do  so  at  whatever  might  be 
I  to  be  its  present  value. 

of  opinion,  however,  that  the 
kn  of  the  leirned  Judge  was  perfectly 
upon  boih  points.  By  ihe  2nd 
e  of  Ihe  agreement  ihe  price  of  Messrs. 
nd  Spink's  moiety  was  to  be  a 
rge  upon  the  prooenv  iiself,  as  well  as 
_B  Us  produce,  and  Messrs.  Thacker  and 
link  were  entitled  to  look  to  both  these 
prces  for  the  repayment  of  the  purchase- 
toey  :  and  ihen  by  the  4th  clause,  under 
^h  Messrs.  Thacker  and  Spink  agreed 
I' make  the  requisite  advances  for  carrying 
\  the  cultivation,  ic,  it  is  stipulated  that 
•  advances  were  to  be  repayable  in  Ihe 
f^  wjy  as  Ihe  price  0/  the  moiely.  that 
I  OQt  of  the  produce  of  the  plantations, 
[that  sulTtceil ;  and,  if  not.  then  by  a 
nrgc  upon  the  land  itself. 
[As  regards  the  second  point,  it  mu;t  be 
n  mind  that  Messrs.  Thacker  and 
'ere  only  allowed  the  balance  of  their 
tK4nees  up  to  the  dale  of  Mr  Carter's 
li ',  and.  therefore,  in  adjusting  ibeir 
-s.  as  against  Mr.  Carter's  estate,  it  is 
'  that  ttiey  should  be  allowed  10  take 
the  estate  at  what  it  was  worth  at  that 
.     And   we  think  that  the  Court  below 

eju-tified  in  taking  the  valuation  of  the 
k's  surveyor  as  the  index  of  what  the 
Hale  was  really  worth. 
F  U  taken  at  its  present  value.  Messrs 
fbder  and  Spink,  who  have  been  allowed 
*B  portion  of  the  advances  which  they  have 
■ide  since  Jlr.  Carter's  death,  would  have 
te  pay  (or  the  land  the  enhanced  price, 
■liicli  ii  would  now  command  by  reason 
at  those  advances  having  been  expended 
tipon  ii. 

rii(  result  is.  therefore,  that  we  quite  agree 
'lib  the  decision  of  the  Court  below,  and 
^wv  ibe  appeal  with  costa  on  scale  No.  z. 


Rulingi.  i*; 

The  zoth  April  1876. 

The    Hon'ble    F.    A.    Glover    and    Romesh 
Chunder  Mtitcf,  Judges. 


Case  No.  1633  of  1874. 

Special  Appeal  from  a  decision  parsed  by 
Ihe  Jud^e  of  tlasl  Burdwan,  dated  Iht 
^Ih  May  I ''^7 4-  a^rming  a  decision  Of 
Ihe  Mo'onsiff  0/  Kaneigunge,  dated  Ihe 
31SI  December  iSyj. 

The  Bengal  Coal  Company,  Limited 
(Plaintiffs),  Appellants, 


Hur  Dyal  Marwaree  (Defendant), 

Hespondent. 

Mr.  Atkinson  for  Appellants. 

Baboo  Chunder  Madhub  Ghose  for 
Respondent. 

Where  the  maiueer  uf  a  Coal  Comomy  had  allawed 
persons  10  Kttle  nn  the  lindi  oC  Ihe  CotnpanV,  on  cgn- 
dilions  ab.mt  ivhich  a  dispute  aro^,  and  the  Com- 
pany s.iught  lo  asscsi  the  land  to  rent,  and  the  lenafitl 
claimed  lo  hold  it  rant-free,  HKLD  by  tile  High  Curt 
that,  in  the  use  oF  one  plal  on  which  the  tenant  had 
agreed  lu  dig  wells  and  had  dime  so,  the  water  which 
tho  villagers  on  ihe  Company's  estate  drew  from  Ihe  said 
we)b,  was  in  Ihe  nature  uf  a  (air  com ide ration  for  tbe 
Und ;  and  that,  though  the  luid  was  assessable  to  rent, 
the  Ccimtfany  could  no!  assess  it  so  long  as  the  villager* 
were  supplied  with  water.  In  regard  to  another  plot, 
however,  in  which  K'lme  lemules  had  been  erected, 
Ki^UD  thai  the  Irmples  did  nut,  in  any  way,  Further 
the  objects  of  the  i.umpany,  and  could  not  be  treated 
a«  fair  consideration,   and  that  the   Company    could 

Glover,  J.— The  Judge  has  now  returned 
his  finding  on  the  issue  sent  down.  He  holds 
that  the  grant  was  in  furtherance  of  the 
operations  of  the  Company,  and,  therefore, 
within  the  scope  of  the  general  manager's 
authority,  and  that  the  land  having  been 
given  for  what  was  sub.'iianlially  a  fair  con- 
sideration, the  grant  was  noi  a  rent-free  one 
at  all. 

On  the  first  point  I  am  of  opinion  that 
no  general  manager  or  even  managing 
director  of  a  Company  has  power  perma- 
nently to  alienate  as  rent-free  the  property 
of  the  shareholders  without  their  consent 
first  asked  and  obtained,  and  in  this  case, 
although  it  might  have  been  convenient  for 
the  Company  to  keep  the  villagers  in  good 
humour  and  to  make  certain  concessions  to 
grantees  for  carrying  out  that  purpose,  the 
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digging  of  the  well  and  the  building  of 
the  temples  can  hardly  be  said  to^have  fur- 
thered the  Coal  Company's  operations. 

But,  with  regard  to  the  second  point,  which 
refers  more  particularly  to  the  well  dug  in 
plot  No.  I  (the  wesiern  plot),  I  am  incline>1 
to  think  that  the  grant  was  not  really  a  rent- 
free  one.  The  object  in  giving  the  land  was 
that  the  defendant  should  dig  a  well  thereon 
and' supply  water  to.  the  villagers,  and  it  is 
nowhere  asserted  that  the  defendants  have 
not  done  this.  The  water  thus  supplied 
would  form  a  consideration  to  the  plaintiffs 
for  the  use  and  occupation  of  their  land,  and 
such  a  grant  would,  i  apprehend,  be  within 
the  power  of  a  general  manager  to  make. 
In  the  Full  Bench  case  of  Puzeerooddeen  vs, 
Modhoo  Soodun  Pal,  2  Weekly  Reporter 
15,  it  was  held  that  land  given  for  the 
purpose  of  digging  a  tank,  which  was  to 
supply  the  neighbourhood  with  water, 
although  not  charged  with  rent,  was  not  a 
lakhiraj  grant,  because  the  water  thus 
given  for  the  general  benefit  was  in  the 
nature  of  a  rent  reserved,  and  that  a  zemin- 
dar had  the  power  to  make  such  a  grant. 

I  see  little  difference  between  the  principle 
of  that  case  and  the  present,  and  am  inclined 
to  say  that,  so  far  as  the  wesiern  plot  is 
concerned,  the  Company  has  no  right  to 
assess  or  demand  a  money-rent  so  long  as  the 
defendants  keep  up  and  distribute  to  all 
comers  the  usual  supply  of  water. 

With  regard  to  the  eastern  plot,  the  case 
is,  I  think,  different.  Temples  to  some  one 
or  other  of  the  numerous  Hindoo  gods  can 
hardly  be  said  to  be  necessary  to,  or  in 
furtherance  of,  the  Coal  Company's  opera- 
tions, and  moreover  for  this  plot  the  defend- 
ants themselves  were,  from  the  first,  willing 
to  pay  rent.  No  doubt  the  Company's 
manager  declined  to  take  it ;  but,  unless  he 
was  empowered  to  grant  rent-free  tenures, 
that  would  not  bind  his  employers,  the 
Company. 

I  think  that,  as  regards  this  plot,  the  plaint- 
ififs  have  the  right  to  assess  and  collect  rent. 
We  were  given  to  understand  at  the  hearing 
that  the  Company  would  be  content  with  a 
nominal  sum,  and,  if  this  be  so,  the  parlies  can 
probably  come  to  an  understanding  without 
any  necessity  for  further  proceedings. 

But  I  would  limit  our  decree  strictly  to 
declaring  the  Company's  authority  as  maliks 
to  demand  rent  from  the  defendants  in 
respect  of  the  eastern  plot.  I  would  not 
allow  any  mesne-pro&ts  and  costs,  for  there 
can  be  no  doubt  that  the  defendants  have 
acted  throughout  with  perfect  good    faith 


trusting  to  the  assurances  given  them 
general  manager,  and  that  tbef  have 
ed  considerable  sums  in  batlding^  the 
in  question. 

To  this  extent  I  would  varj  the 
decree,  and  make  each  party  paj 
costs. 

MtiUr,  J. — I  concur. 


The  20th  April  1 876. 
Present  : 
The  Hon'ble  F.  A.  Glover,  JFm 
Further  Evidence — Damaipes. 
Case  No.  1312  of  1875. 


dgi 


Special  Appeal  from  a  decision  pau 
the   Second   Subordinate  jfudge    cf 
shahye,  dated  the  ^th  Aprii   J8ys^ 
ing     a     decision     of    the     Moon  si ^ 

•  Shahazadpore,  dated  the  t  tth  yunt  li 

Shookrah  Shaikh  (Defendant),  Appei 

versus 

Nund  Coomu  Banerjee  and  another 
( Plai ntiff s) ,  Respondents. 

Baboo  Anund  Go  pal  Paleet  for  Appcll 

Bahoos  Chunder  Mad  hub  Ghoseznd  Sn 
Banerjee  for  Respondents. 

Where  m  a  suit  for  arrears  of  rent,  tenancy 
knowleds^ed,  but  the  rate  of  rent  questioaed  by  t« 
and  the  Subordinate  Judge,  not  feeling-  satisScd 
diicuments  purporting  to  show  the  rents  dttria^ 
years,  called  for  the  documents  relatin«r  to  p&yi 
rent  durin«»^  three  earlier  years,  HELD  that  the 
dinate  fud^e  was  justified  in  requirini^  this  fartl 
dence,  because,  though  such  evidence  should  rau 
called,  it  was  within  the  discretion  of  an  Ap| 
'Court  to  do  so,  giving  its  reasons  for  the  coarse 
it  pursued      Where  the  papers  of  earlier  years 
that  plaintiff  had  claimed  too  mach,  haTing^  ij 
cesses  in  the  claim  for  rent,  Hsld  also  that  dai 
should  not  have  been  awarded. 

This  was  a  suit  for  rent.     The  defei 
admitted  the  tenancy,  but  demurred  to 
amount  of  rent  claimed  by  the  landlord, 
under  section  46,  Act  VIII.  (B.  C.)  of  r 
deposited     in    the    Collectorate     what 
asserted  was  the  proper  rent. 

The  rent  claimed  was  for  the  year  12I 
B.S. 

The  landlord  filed  with  his  plaint  jnmmi^ 
wasil-bakee  for  the  three  preceding  years,  stii, 
1 277-1 378-1 279  B.  S.,  and  the  tenant  on  hit 
part  put  in  rent-receipts  for  those  yeais. 

The  Subordinate  Judge,  for  reasons  givett 
in  his  decision,  disbelieved  both  joromi* 
wasil-bakee  papers  and  receipts,  and  called 
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parties  (purposely  giving  them  no 
ic  than  was  necessary  for  the  pro- 
of the  docaments)  to  file  papers  and 
for  ihe  three  years  preceding,  viz,, 
'5-76-77.  The  plainiifF  duly  filed 
ipers,  ihe  defendant  did  not.  The 
^inate  Judge  then  took  up  the  case 
^  and  g^ave  the  plaintiff  a  decree  for 
jBDOunt  of  rent  entered  in  the  jutnina- 
*^akee  papers  of  1275-77  (which  was 
irably  less  than  the  amount  claimed 
suit),    together  with   25    per  cent. 


objection  taken  in  special  appeal  is 
Subordinate  Judge  was  not  justified 
ling  for  the  further  evidence. 
lion      355     of    the     Code     of     Civil 
lore  gives  an  Appellate  Court  power,  to 
further  evidence,  and  ihe  Judicial 
iittee  of  the  Privy  Council  have  not 
len  the  practice,  as  has  been  suggested 
special -appellant's  pleader;  all  that 
^rdships  have  done  is  to  lay  it  down 
ich  additional  evidence  should  be  called 
:ely  and  with  caution,  and  that  suffi- 
reason  for  the  departure  from  ordinary 
lahould  be   recorded    in  the  Appellate 
'd  judgment. 

this  case,  it  appears  to  me  that  the 
linate  Judge  was,  under  the  circum- 
;es,  quite  justified  in  calling  for  the  papers 
fieceipts  for  1275-77,  and  his  reasons  for 
so  are  to  my  mind  perfectly  satis- 
this further  evidence  he  came  to  a 
as  to  what  the  proper  rent  due  to 
untifF  was — it  was  less  than  that  shown 
papers  of  1277-79,  probably  because 
ler  papers  contained  the  sums  collect- 
rent  and  as  cesses  (abwab)  jointly. 

evidence  being,  1  consider,  properly 
ted,  the  finding  as  to  the  rate  of  rent 
of  fact  on  evidence  with  which  this 
cannot  interfere. 

this  was  certainly  not  a  case  in  which 

^e&  should   have   been    given   to  the 

Iffy  and  after  the  opinion  expressed  by 

lubordinate  Judge  as  to  the  plaintiff's 

^t,  I  cannot  understand  how  he  award- 

^U)em.    As,  however,  the* pleader  for  the 

mdar  (special  respondent),  Baboo  Chun- 

Madhub  Ghose,  is  willing,  on  the  part  of 

rdknt,  that  this  part  of  the  Subordinate 

^es  decree  should  be  amended,  I  take 

^portuniiy  of  amending  it  accordingly. 

^•Mother  respects  it  is  confirmed,  and  the 

^ttl  appeal  dismissed,  each  party  paying 


The  2ist  April  1876. 
Present : 

The  Hon'ble  F.  A.  Glover  and  E.  G. 
Birch,  Judges, 

Special  Appeal— Right  determined  by 

Decision. 

Cases  Nos.  3172  to  3177  of  1874. 

Special  Appeal  from  a  decision  parsed  hy 
the  Judge  of  Sarun,  dated  ihe  8th  Sep- 
tember /<?7-/,  reversing  a  decision  of  the 
Moonsiff  of  Pursahy  dated  the  jrsf 
January  i8y^, 

Roy  Jung  Bahadoor  and  others  (Plaintiffs), 

Appellants^ 

versus 

Jugdeo  Roy  and  others  (Defendants), 
Respondents, 

m 

Mr.  R,  T,  Allan  for  Appellants. 
Baboo  Nil  Madhub  Rose  for  Respondents. 

In  five  suits  for  arrears  of  rent  for  sums  under  Rs. 
100,  in  which  no  question  of  the  right  to  raise  the  rent 
had  been  determined  l>y  the  decision  of  the  lower  Court 
which  dismissed  the  suit,  no  special  appeal  lay  to  the 
High  Court. 


Glover,  J. — Thusk  were  suits  for  rents 
based  on  a  jummabundee  signed  by  the 
zemindar's  palwaree,  and  the  Judge  tried 
all  the  appeals  together,  making  one  judg- 
ment serve  for  all. 

The  tenants  admitted  the  plaintiff's  right 
to  rent,  the  question  between  them  was  the 
amount.  The  defendants  denied  the  claim 
of  the  landlord,  but  professed  themselves 
ready  to  pay  the  amount  they  alleged  them- 
selves  to  have  paid   all  along   in   previous 
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years,  and  beyond  which  they  refused  to 
go.  • 

The  Moonsif!  foand  for  the  plainliff,  but 
the  Judge  held  that  he  had  not  proved  the 
alleged  increase  of  rents  in  1267,  before 
which  date  rent  was  admittedly  paid  at 
the  rates  now  admitted  by  the  ryots,  and, 
therefore,  dismissed  his  suits. 

Five*  of  these  special  appeals  were  for 
sums  under  Rs.  100,  and  regarding  them 
a  preliminary  objection  is  raised  by  the 
special  respondent  that,  under  section  102 
of  the  rent-law,  no  special  appeal  lies  to 
this  Court. 

And  this  objection  must,  I  think,  prevail. 
The  Judge,  no  doubt,  says  that  the  real  point 
in  contest  was  whether  the  defendant's  rent 
was  raised  in  1267,  and  this  would  have,  of 
course,  involved  the  question  of  the  land- 
lord's right  to  raise  it  had  it  been  found 
that  the  rent  actually  was  raised  in  that 
year.  But  the  Judge  has  found  on  the 
evidence  that  there  was  no  alteration  of  the 
rent  in  1267,  and  no  question  as  to  the  right 
to  raise  it  was,  therefore,  decided,  or,  as  the 
section  has  it,  was  determined  by  the  judg- 
ment. 

In  these  five  cases,  therefore,  no  special 
appeal  lies,  and  they  must  consequently  be 
dismissed.  The  case  from  the  19  Weekly 
Reporter  is  not  in  point,  because  there  the 
right  to  vary  the  rent  was  one  of  the  ques- 
tions decided  by  the  judgment. 

In  the  sixth  case,  No.  3174,  the  claim 
was  over  Rs.  100. 

In  this  case,  the  Jud^e  disbelieves  the 
oral  evidence,  because  it  is  that  of  servants 
and  dependants  of  the  zemindar,  and  is  un- 
supported by  the  semindaree  papers,  the 
appearance  of  which  the  Judge  thinks  sus- 
picious: they  are,  says  the  Judge,  "undoubt- 
edly from  their  appearance  alone,  forgeries 
made  for  the  purpose  of  this  suit." 

He  goes  on  to  say  that  their  falsity  is 
proved  beyond  doubt  by  the  defendant's 
documents. 

These  are  a  copy  of  a  report  of  the 
Collector's  record- keeper,  dated  January 
1874  (1267),  in  which  the  income-tas 
assessment  papers  filed  by  the  plaintiff 
showed  the  defendant's  tenure  to  be  rated 
as  alleged  by  him,  and  certain  receipts  for 
rent  paid  since  1267  which  show  the  same 
rate. 

Regarding  these  documents,  it  is  sufficient 
to  remark  that  the  income-tax  assessment 
refers  to  a  time  previous  to  the  alleged 
change  in  the  defendant's  rent,  and  could, 
therefore,  be  no  evidence  that  that  rent  was 


not  raised  in  1 267,  while  the  reccsj 
not  been  proved.    The  Judge  says  tl 
been  "  proved  suflBcieoily."  bat  i  earn 
proof    at    all  of    these    docnmeiits. 
have  not  been  attested,  the  ^niiitor 
been  examined,    nor  have    Lbe 
themselves  come  forward  to  svear 
The  Judge  says  that  the  fact  of  their 
defendant's  possession,  together  with 
pearance  and  contents,  made  him  acctptj 
as  genuine.     It  is  hardly  necessary  i»] 
out  that  none  of  these  thing's   csa 
prove  their  genuineness,   and   the 
considered  them  not  genuine.     It  has 
urged  before  us,  and  there  is  no  doubt 
force  in  the  contention,  that  the  Jad( 
decided   against  the  plaintiff,    not 
the^round  that  his  evidence  is  nnsatii 
but    the    defendant's  evidence    is 
sive.     Had  I   been   quite  clear  as  10 
I    should   have   held   that,   as   def< 
evidence  on  which  the  Judge  lay  s 
stress  was  inadmissible,  one   portion 
ueing  irrelevant,   and  the  other   all 
unproved,  an  error  of  law  involving  an 
in  the  decision  on  the  merits  had  been 
out  which  would  justify  this  Court's  ii 
ence  in  special  appeal ;  but,  after  gi^ 
due  weignt  to  the  fact  that  the  Judged 
believed  the  defendant's  evidence,  we 
still  met  by  the  very  divided  and  moie 
once   repeated   expression  of    the   Ji 
opinion  that  the  oral  evidence  addoc 
the  plaintiff  is  unreliable,  and  that  his 
ments  are  forgeries,  and  however 
factory  we  may  think  the  judgment 
whole  to  be,  I  do  not  see  how  it  is 
to  say  that  the  Judge  would  have 
come  to  some  other  conclusion    n_ 
the  plaintiff's  evidence,  if  he  had  pot 
of  consideration  the  receipts  filed  by 
defendant.    This  is  one  of  those  cases 
illustrate  the   unsatisfactory  nature  of 
law  of  special  appeals.     We  cannot  rei 
the  case  to  the  Judge  to  pass  a  fresh  di 
leaving  out  of  consideration  the  defen< 
documentary  evidence,  for  there  is  notbi 
the  remand  sections  of  the  Code  that  wi 
allow  of  such  a  course,  and  we  cannoc 
lively  say  that  in  this  way  of  deciding 
appeal  the  Judge  has  committed  an  error 
law  which  would  justify  me  in  reversing  ' 
judgment,   and    in    restoring   that   of 
Moonsif!. 

I    think,    therefore,    although    I  do  tn' 
with   some   unwillingness,  that  this  s{ 
appeal   must  be  dismissed,  but,  under  M 
circumstances,  without  costs. 

Birch,  J, — I  concur. 
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The  J 5th  April  1876. 

Presen/  : 

k'ble  F.  B.  Kemp  and  E.  G,  Birch, 
Judges, 

cecation  of  Decree— Limitation. 
Case  No.  21S  of  1875. 

itt€Ous  Apptal  from  an  order  passed 
f  Offiemiing  Judge  of  Shahabad, 
ike  tyih  April  iSy^,  affirming  an 
of  the  Subordinate  Judge  of  thai 

|fV/,  dated  the  igth  February  iSy^, 

\  Doss  (Decree-bolder),  Appellant, 

versus 

jarain  (Judgment-debtor),  Respondent, 

Mohesh    Chunder     Chowdhry     and 
\h€e  Mahomed  YusufXox  Appellant. 

Amanndro  Nath  Chatterjee  for 
Respondent. 

|xecution*case,  in  which  th«  notice  was  served 

it  the  application  for  execution  was  made  after 

ig  of  the  present  law  of  limitation,  held  that 

within  which  proceedings  should  be  taken 

:koned  from  the  date  of  the  notice^  and  not 

I  date  of  application. 

^  J. — The  decree-holder  is  the  ap- 
tn  this  case. 

lecree  dates  so  far  back  as  July  1 863  ; 

appellant  before  us  appears  to  be  the 

jr  of  the  decree  which  he  now  seeks  to 

The   last  application,   and  there 

rn  no  less  than  seven  applications,  to 

the  decree  was  in  August  1874. 

jtidgment-debtor  pleaded    that  the 

tion  was  barred,  and  he  further  stated 

the  5th  of  September  1872,  which 

date  of  the  last  application   made 

{the  application  in  August  1874,  the 

tton  was  barred,  and,  therefore,  being 

on  the   5th  of  September  1872,  it 

barred  when  the  present  application 

le  in  August  1874. 

the  lower  Courts  have  held  that  the 

law  of  limitation  applies  to  this  case  ; 

^rdingly,  that,  at  the  time  the  applica- 

made  on  the  5th  of  September  1872, 

«rred,  inasmuch  as  more  than  three 

id  elapsed  from  the  date  of  service  of 

which  was  the  3rd  of  August  1869. 

rial  appeal  it  is  urged  in  the  first 

the  oid  law  applies ;  and,  secondly, 

appKcatfon  of  the  5th  of  September 

ras  not  barred,  inasmuch  as,  firstly, 

rtma,  not  from  the  date  of  service  of 

Vol,  XX  7- 


notice,  but  from  the  date  on  which  the  appli- 
cation for  execution  was  struck  off,  namely, 
the  15th  of  September  1869;  and  failing 
that,  ihey  contended  that  proceedings  were 
taken  to  keep  the  decree  alive,  a  warrant  for 
the  arrest  of  the  judgment-debtor  having 
been  issued  on  the  2nd  of  September  1869, 
returnable  en  the  5lh  of  September  1869, 
which  would  save  the  application  of  the  5th 
of  September  1872  from  being  barred  by  the 
Statute  of  Limitation. 

On  the  other  hand,  the  pleader  for  the  res- 
pondent has  called  our  attention  to  a  case  in 
Volume  XX lY.  of  the  Weekly  Reporter, 
page  20.  That  case  precisely  fits  the  facts 
of  the  present  case.  The  notice  in  this  case 
was  served  before,  but  the  application  was 
made  after,  the  new  law  of  limitation  came 
into  operation.  And  therefore  the  three 
years  must  be  calculated  from  the  date  on 
which  the  notice  was  served. 

Acting  on  that  principle,  the  application  of 
the  5ih  of  September  1872  was  beyond  time; 
and  that  being  the  case,  the  application  being 
once  barred  is  always  barred ;  and  the  sub- 
sequent application  in  1874  does  not  take  the 
case  out  of  the  Statute  of  Limitation. 

The  appeal  must,  therefore,  be  dismissed 
with  costs. 


The  26th  April  1876. 

Present : 

The  Ilon'ble  Sir  Richard  Garth,  ITt.,  Chief 
Justice,  and  the  Hon'ble  E.  G.  Birch, 
Judge, 

Dispossession— Force  of  Decree. 

Case  No.  153  of  1875. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Tirhoot,  dated  the  ist 
October  iSy^y  reversing  a  decision  of  the 
Additional  Moonsiff  of  Durbhangah^ 
dated  the  jisi  July  tSj^* 

Shaikh  Mukbool  All  (one  of  the  Defendants}/ 

Appellant, 

versus 

Shaikh  Wajed  Hosseln  and  another 
(Plaintiffs),  Respondents, 

Mr  M,  Z.  Sandel  for  Appellant. 

Baboo  Mohesh  Chunder  Chowdhry 
for  Respondents. 

Where  a  person  was  in  actual  possession  of  property 
from  the  time  when  a  deed  conveyed  it  to  him,  a  deci- 
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sioo  which  declared  that  deed  to  be  fraudulent  did  not 
have  the  effect  of  putting  another  claimant  in  posses- 
sion ;  nor  could  possession  be  considered  as  naving 
ceased  in  consequence  of  the  decree,  unless  the  holder 
were  actually  dispossessed  under  it ;  for  the  fact  of  the 
decree  did  not  prevent  the  Statute  of  Limitation  from 
runninfir,  and,  in  the  particular  case  under  consider* 
ation,  the  decree  in  question  was  still  under  appeal. 

Garth,  C.y, — In  this  case  I  have  yielded 
to  the  lenient  view  which  is  taken  by  my 
learned  colleague.  I  should  have  been  dis- 
posed myself  to  decide  that  the  Judge  was 
wrong,  and  that  the  Moonsiff's  decision 
should  stand ;  because  I  rather  think  we 
ought  to  presume  that  the  Judge,  when  he 
professed  to  decide  the  issue,  went  into  the 
whole  evidence  for  that  purpose.  But  Mr. 
Justice  Birch  appears  to  think  that,  in 
consequence  of  the  wrong  view  taken  by 
the  Judge  as  to  the  effect  of  the  deed,  he 
may  not  have  properly  or  at  all  considered 
the  other  evidence,  and  that  in  that  view 
the  case  ought  to  go  back  for  re-trial. 

The  Judge  appears  to  have  considered 
that,  although  the  defendant  may  have  been 
in  actual  possession  from  the  time  when  this 
deed  conveyed  the  properly  to*  him  by  way 
of  endowment,  still,  as  there  was  a  decision 
on  the  13th  of  June  1^74,  by  which  the 
defendant's  deed  (the  deed  under  which  he 
claimed)  was  held  to  be  fraudulent,  that  deci- 
sion in  itself  *must  necessarily  have  had  the 
effect  of  putting  the  plaintiff  in  possession. 
We  consider  that  this  view  was  manifestly 
erroneous. 

Whatever  the  decree  might  have  been, 
the  defendant's  possession  could  not  be  con- 
sidered as  having  ceased  in  consequence  of 
that  decree,  unless  he  were  actually  dis- 
possessed. The  fact  that  there  is  a  decree 
against  him  does  not  prevent  the  Statute  of 
Limitation  from  running;  and  from  what  has 
been  mentioned  in  Court  just  now,  it  is  clear 
that  possession  has  not  yet  been  actually 
taken  under  the  decree,  inasmuch  as  it  is 
still  under  appeal.  That  being  so,  we  think 
that  the  judgment  of  the  Lower  Appellate 
Court  should  be  set  aside,  and  that  the  case 
.should  be  remanded  with  directions  to  the 
District  Judge  to  place  the  case  on  his  file 
and  try  this  issue  himself.  As  the  appel- 
lant has  virtually  succeeded  in  this  appeal, 
we  think  that  he  should  have  his  costs  in  this 
Court  and  in  the  Lower  Appellate  Court. 


The  26th  April  1876. 

Prtsent : 

The  Hon'ble  Sir  Richard  G^th,  Ku 
yusiice,  and  the  Hon'ble   E.   G. 
yudgi, 

SnretTship^Diiratioii  of  SnretjsiB^ 

Case  No.  2801  of  1S74. 

Special  Appeal  from   a  decision 
the    Judge    of   Sarun^    dated    the 
August  iSy^,  reversing  a  decision 
Afoonsiff  of  Champarun^  dated   the 
January  tS'j^. 

Mohip  Narain  (one  of  the  Defc 

Appellant 9 

versus 

Mr.  F.  A.  Shaw  (Plaintiff),  Respoi 

Baboo  Abinash  Chunder  Banerjee 

Appellant. 

Mr.  C,  Gregory  for  Respondent 

A  surety  must  be  taken  to  have  entered  into^i 
tract  only  for  the  time  during  which  the  rdatioa 
by  the  instrument  of  suretyship  exists,  and  wid 
ence  only  to  the  person  to  whom  he  made 
responsible. 

Garth,  C.J.^We  think  that   the  Jj 
has  made  a  mistake  here  ;  and  that  the  ji 
ment  of  the   Moonsiff    was    correct, 
point  entirely  depends  upon    what   is 
proper  construction  of   the    instrumei 
suretyship,    and    it   is  our  duty    to 
reasonable  construction  upon  it,  with 
ence  to  the  state  of  circumstances  e: 
the  time  it  was  made.     Now  the  facts 
these  :  A  new  lease  was  taken  by  Mr. 
bell  as  manager  of  this  Indigo  Company 
six  years.     The  putwari  was  re-engaged 
Mr.  Campbell  at  that  time,  and  a  surety 
required.     The  surety,  naturally,    whea^ 
became  responsible  for  the  putwari's  defi* 
tions,  did  so  with  reference  10  what  be  ' 
at   that  time   to   be  the   existing    state 
things.     He  knew  that  a  lease  of  the 
was  taken  by  Mr.  Campbell  for  six  y« 
The  putwari  was  engaged  to  act   for 
Campbell  during  that  time.     At  the  exp'd 
tion  of  that  lease,  it  might  very  possibly 
be  renewed.     Mr.  Campbell  was  not  boi 
to  renew  it,  nor  was  the  putwari  bound_ 
continue  in  Mr.   Campbell's   service, 
surety,   therefore,  must    be   taken  to 
entered  into  the  contract  for  the  time  dorii 
which  the  relation  between  Campbell  and 
putwari  was  then  to  continue,  and  not  onlf' 
with   reference  to  the  time,  but  also  wi4 
reference  to  the  person  to  whom  he  «* 
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making  himself  responsible.  It  was  never 
intended  that  the  contract  of  suretyship 
should  render  him  liable  for  life,  nor  to  any 
person  who  mifl^ht  happen  to  take  the  factory 
after  Campbell's  lease  expired  ;  and  as  a 
matter  of  fact,  at  the  expiration  of  that 
lease,  a  new  lease  was  taicen,  and  by  an 
entirely  diGferent  person,  Mr.  Shaw,  who,  it 
seems,  arranged  to  continue  the  pirtwari's 
services,  Nocommunication,however,  was  held 
with  the  surety  wiih  reference  to  this  fresh 
arrangement;  and  the  defalcations  for  which 
it  is  said  the  defendant  is  responsible  took 
place  after  the  new  lease  was  executed 
Under  these  circumstances  we  think  that 
the  defendant  is  not  responsible.  The  appeal 
will,  therefore,  be  allowed,  the  judgment  of 
the  Lower  Appellate  Court  will  be  reversed, 
and  the  decision  of  the  Moonsiff  restored 
with  costs  in  this  Court  and  in  the  Lower 
Appellate  Court. 


i 


The  26th  April  1876. 
Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover. 

yudges. 

Mortgage-sale  —Prior  Lien  —Release  from  Lien. 
Case  No.  1049  of  *875- 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Tirhoot,  dated  the  loth 
March  fSjs,  reversing  a  decision  of  the 
S udder  Moonuff  of  thit  District^  dated 
the  20th  February  i8y^, 

Jaalcee  Pershii  (one  of  the  Defendants), 

Appellant^ 

versus 

Baboo  Ajoodhya  Doss  (Plaintiff),  Respondent. 

Mr,  31,  L.  Sanlel  and  Baboo  Chunder  Ma- 
dhub  Ghose  for  Appellant. 

Baboo  laruck  Nath  Paleet  for  Respondent. 

Where  the  former  of  two  nDrtj^a^ees,  to  whom  a 
certain  person  hypothecates  his  estates,  accepti  from  the 
auction-Durchaser,  who  bj/s  a  pirtion  of  tlii  estates 
when  they  are  sold  on  foreclosure  of  the  second  mort- 
gage, a  sum  of  mon^iy  assessed  by  a  Civil  Court  as  the 
equivatent  of  the  former  mort»a§fec's  prior  charg-e  on 
the  estates,  no  successor  of  thcj  former  mortgagee  can 
a^ain  proceed  to  sell  up  the  estates,  even  thou;"h  the 
Court  which  assessed  the  money-value  of  thechari^e  on 
the  estates  may  not  have  hi  J  the  jurisJiction  to  do  so  ; 
for,  in  accepting^  the  money,  the  former  morto^agee 
released  the  estate  from  all  further  liability  under  his 
bond. 

Kempy  y, — Onb  Punchua  Sihee  appears 
to  have  been  involved.    He  executed   two 


mortgage-bonds — the  first  mortgage  in  favour 
of  R  im  Deh  il  Singh,  and  the  second  in  favou  r 
of  Oihin  Lall.  The  aopellant  before  us, 
the  defendant  No.  i,  claims  through  Ram 
Dehal.  So  far  as  the  contention  in  this  case 
is  concerned,  it  will  be  necessary  to  mention 
only  two  of  the  properties  mortgaged,  Bhug* 
wanpore  Khocha  and  Chowmook.  Other 
properties  were  also  mortgasred.  Odhin  Lall, 
although  his  mortgage  was  subsequent  to 
that  of  Ram  Dehal,  appears  to  have  been 
more  active  in  taking  out  execution  than  the 
prior  mortgagee ;  for  it  was  in  execution  of 
Od bin's  decree  that  the  first  sale  took  place, 
when  Lot  No.  i,  Bhugwanpore  Khocha,  was 
bought  by  Gopal  Doss,  the  father  of  the 
present  plaintiff,  respondent,  and  Lot  No.  2, 
Chowmook,  by  Mohun  Sahee.  That  was  in 
1868.  Subsequently  Ram  Dehal,  the  prior 
mortgagee,  put  his  decree  into  execution,  and 
attempted  to  sell  both  the  mouzahs  in  satis- 
faction thereof.  Gopal  Doss,  the  father  of 
the  plaintiff,  objected  on  the  ground  that  he 
had  already  purchased  the  property  No.  i. 
His  objection  was  overruled  for  the  reason 
that  Ram  Dehal's  mortgage  was  prior  to  that 
of  Odhin  Lall  through  whom  Gopal  Doss 
claimed.  Upon  this,  Gopal  Doss  appears  to 
have  moved  the  Court  to  sell  the  properties  as 
they  were  marshalled  in  the  mortgage-deed — 
Chowmook  first,  and  then  Bhugwanpore 
Khocha.  To  this  arrangement  the  other 
purchaser  Mohun  Sahee  objected,  he  having 
purchased  Chowmook.  He  urged  that  the 
sale  ought  to  be  according  to  the  precedence 
laid  down  in  the  sale-istahar.  Then  comes 
the  order,  an  important  order  In  the  case. 
The  Subordinate  Judge,  whether  rightly  or 
wrongly,  on  the  9th  of  September  1868,  held 
that  Gopal  Doss  and  Mohun  Sahee,  the 
purchasers  of  Bhugwanpore  Khocha  No.  i, 
and  Chowmook  No.  2,  were  liable  under  the 
mort2:age  of  Ram  Dehal  to  satisfy  his  decree, 
and  that  it  would  be  equitable  that  they 
should  pay  rateably  according  to  the  sums  for 
which  the  properties  Nos.  i  and  2  were  sold, 
the  auction-price  being  rateably  850  rupees 
for  No.  I,  and  3,000  rupees  for  No.  2.  So 
that  the  amounts  rateably  assessed  payable  by 
the  two  purchasers  were  590  rupees  by 
Gopal  Doss,  and  2,160  rupees  by  the  other 
purchaser,  Mohun  Sahee.  Gopal  Doss  depo- 
sited 590  rupees  in  obedience  to  this  order  of 
the  Court ;  and  it  is  clear  and  admitted  that 
Ram  Dehal,  the  decree-holder,  not  only  took 
the  590  rupees  deposited  by  Gopal  Doss,  but 
also  the  sale-proceeds  of  the  other  mouzah, 
namely,  Chowmook,  which  had  been  pur- 
chased   by    Mohun    Sahee,  amounting  to 
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3,000  rupees.  Sabsequently,  Chowmook  was 
sold  first,  because  Gopal  Doss  had  complied 
with  the  order  of  the  Court,  and  had  deposit- 
ed the  590  rupees  assessed  rateably  on  account 
of  the  property  No.  i,  Bhuj^^wanpore  Khocha. 
The  sale  of  Chowmook  did  not  satisfy  Ram 
Dehal's  decree,  and  he  applied  for  the  sale 
of  Bhugwanpore  Khocha.  The  Court  did 
not  allow  this,  but  directed  a  third  property, 
which  was  also  hypothecated,  to  be  sold. 
Eventually  the  property  No.  i,  Bhugwanpore 
Khocha,  was  sold  on  the  5th  of  August  1872, 
and  bought  by  the  special  appellant  before  us. 

The  present  suit  is  instituted  to  set  aside 
the  purchase  by  the  defendant  No.  1  of  the 
property  of  Bhugwanpore  Khocha,  on  the 
ground  that  it  had  already  been  purchased 
by  Gopal  Doss;  and  that  Ram  Dehal,  the 
decree-holder,  by  taking  the  590  rupees 
deposited  by  Gopal  Doss  and  the  sale-pro- 
ceeds of  the  other  mouzah,  had  released  the 
property  No.  i  from  liability  under  the 
mortgage- lien,  and  also  on  the  ground  that 
the  purchase  by  the  defendant  No.  i  was 
fraudulent. 

The  first  Court  held  that  the  Subordinate 
Judge  had  no  jurisdiction  to  pass  the  order 
of  the  9th  of  September  1868;  that  that 
order  was  nUra  vi'ns,  and  that,  therefore, 
the  plaintiff's  suit  to  set  aside  the  sale  and 
the  purchase  by  the  defendant  No.  i  must  be 
dismissed  with  costs. 

The  Judge  on  appeal  has  reversed  that 
decision.  He  has  held  that,  whether  the 
order  of  the  Subordinate  Judge  of  the  9th 
of  September  1S68  was  one  passed  with 
or  without  jurisdiction,  it  was  not  in  the 
power  of  the  original  decree- holder,  Ram 
Dehal,  through  whom  the  defendant  No.  i 
claims,  to  follow  up  the  property  in  dispute 
in  satisfaction  of  his  decree,  inasmuch  as 
ho  had  already,  by  his  own  act,  4'eleased  that 
property  from  all  liability  under  his  mort- 
gage-lien ;  and  that,  therefore,  that  property 
could  not  be  sold  in  execution  of  his  decree. 
He  further  found  that  the  second  purchase 
by  the  defendant  No.  i  was  fraudulent  and 
altogether  null  and  void. 

The  argument  in  special  appeal  is  that  the 
Subordinate  Judge  had  no  jurisdiction  to 
pass  the  order  of  the  9th  of  September  1868 ; 
that,  as  the  mortgage  of  Ram  Dehal  was 
prior  in  date  to  that  of  OJhin  Lall,  the 
special  appellant,  who  clai.*ns  through  Ram 
Dehal,  was  entitled  to  hold  the  property 
which  he  purchased  at  the  sale  of  the  5th  of 
August  1872;  and  that  the  decision  of  the 
Judge  is  wrong  in  law. 

Ckk  tbe  oih^r  hajid«  it  is  contended  thai 


this  case  does  not  involve  the  qi 
priority  of  mortgage ;  but  that  Ram 
the  decree-holder,  through  whoni  the 
appellant  claims,  having  taken  the  5901 
deposited  under  the  orders  of   the 
and  having  also  taken  out  the  sale-pi 
of  the  other  mouzah,  his  lien  on  the  pi 
No.  I  ceased  :  and  that,  therefore,  the 
which  the  defendant  No.  i  purchased 
prevail  against  the  purchase  of  Gopal 
which  is  prior  in  date,  althoug^h  tt^ 
gage  of  Odhin  Lall  is  sobsequeDt  m 
to  that  of  Ram  Dehal. 

We  think  that  the  decision  of  die  |i 
is  right.    The  decree-holder.  Ram 
clearly  could  not  have  folbwed  the 
in  satisfaction  of  his  decree,  inasmuch 
had  accepted  the  590  rupees  deposi 
Gopal  Doss,  and  abo  the  sale-piooeeds( 
second  property  which  was  parcl 
Mohun  Sahee ;  and  subsequent  to  that* 
having  given  up  his  lien  on  the  property* 
sold  his  rights  under  his  decree  to  defeal 
No.  X,  who  purchased,  in  execution  (^ 
decree,  what  the  party  from  whom  he 
chased  had  no  right  to  sell. 

Holding,  therefore,  that   the   Judge 
right  in  law,  we  dismiss  this    appeal 
coats. 


The  27th  April  1876. 

Present : 

The  Hon'ble  Sir  Richard  Garth,  Ki., 
ymtice,  and  the  Hon'blc  K   G. 
Judge. 

Illegal  Cess— Tallttbbesliee— Cess  ui( 

with  Rent 

Case  No.  1007  of  1875. 

Special    Appeal   from     a    decision 
by    the    Second    SubordinaJd    y»d^ 
Beauleah   in    Rajshahye^   dated  the 
December   iSj^,   modifying  a  decisie^^ 
the   Moonsiff  of   Serajgnnge^    dated 
ijth  April  j8J4, 

Serajgunge  Jute  Company,  Limited 
(Plaintiffs),  Appellants, 

versus 

Torabdee  Akoond  and  others  (Defendsflt^ 

Respondents. 

.  Mr,  Adkin  for  Appellants. 

j        Baboo  Grija  Sunkur  Mojoomdar  for 
■  Respondents. 

I      Where  a  ryot  has,  for  many  years,  been  pajd^^ 
tnlltdhbestmi  of  ^aaoasio  each  rapee  in  addiliatti*^ 
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oC  hisholdingr,  and  the  two  payments  have 
crated  in  time,  and  have  actually  formed  the 
a.    single    receipt,    which    the    zemindar 
the  ryot  to  produce,  but  which  the  ryot 
luce,  HELD  that,  if  a  ryot,  for  the  purpose 
iHng^   disputes   with    his    landlord    and    for 
His  own  interest,  agrees  to  make  a  definite 
to    his  landlord  in  addition  to  his  rent,  the 
payment  cannot  be  treated  as  an  illegal  cess, 
favours  such  arrangements,  and  provides  for 
enforced. 


r/A,     C.J. — Both    the    lower    Courts 
;en  the  same  view  of  the  evidence 
_    case,   but  ihe    Subordinate    Judge 
Ptbat  the  plaintiff  cannot  recover  the 
'  sumed,  because  a  portion  of  it  (two 
in    the    rupee)    entered    as    tullub- 
is,    in   his  opinion,  an  illegal  cess. 
uding  of  the  Moonsiff  upon  the  evi- 
is,  that  for  twenty  years  and  upwards 
^ants  have  paid  rent  at  the  rate  claim- 
the  plaimiff   Company.    The  Sabor- 
Tudge  says  that,  although  he  does  not 
the  correctness  of  the    Moonsifi's 
^   in  this  respect,  this  payment  does 
►rove  that  the  ryots  had   agreed   that 
/hole  sum  so  paid  by  them  was  their 
jumma,  and  that,  therefore,  he  must 
yn    ihe  amount  entered   in    previous 
kabundees  as  tuUub-beshee. 

is   foand   by  both  Courts   that    prior 

f  the  amount  now  claimed  as  jumma 

:efed  under  two  headings  in  the  j  umma- 

the  first   being  called  the    "asal 

and     the    second     the     'Uullub- 
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In     the    jummabundec    papers 
1278,  the  item  of  "  tullub-beshee"  was 
Lidated  with  the  ** asal  jumma, "  and  from 
time    the    total    of  the   two  columns 
entered  in  one  sum  in  the  same  column 
"  the  name  of  jumma,   receipts  being 
to  the  tenants  for  that  amount,  which 
^ts,  it  is  worthy  of  remark,  the  defend - 
have  refused  to  file. 


fepon  disputes  commencing  between  land- 

'  Is  and  tenants  in  the  Pubna  District, 
defendants  deposited  in  the  Collectorate 
sum  formerly  paid  as  the  asal  jumma. 
^y  refused  to  pay  the   sum   entered   as 

flumma"  in  the   jummabundee   of    1278. 

kfaich  included  both  the  "asal  jumma''  and 

|be  •*  tuHub-beshee." 
The  plaintiff  avers  that,  if  the  defendants 

nodaced  their  dakhilas,  they   would  show 

C^tbeie  baa  been  aa  UMfotm  payment 


of  rent  at  the  rate  claimed  in  the  present 
suit  for  very  many  (upwards  of  20)  years 
past. 

The  Moonsiff  very  properly  remarks  that 
the  defendants  could  have  shown  by  their 
dakhilas  whether  the  sum  claimed  had  been 
paid  in  former  years  or  not ;  but  the  Subor- 
dinate fudge  seems  to  be  of  opinion  that 
the  production  of  these  receipts,  for  however 
long  a  time  they  mi-^ht  show  the  rent 
claimed  to  have  been  paid,  would  not  help 
the  plaintiff's  case. 

On  special  appeal  it  is  contended  by  the 
appellants  that  the  Subordinate  Judge  is 
wrong  in  law  in  treating  this  item  of  tullub- 
beshee  as  necessarily  an  illegal  cess ;  because 
if  it  was  the  result  of  an  agreement  made 
by  way  of  compromise  or  composition  made 
between  the  zemindar  and  the  ryots  many 
years  ago,  and  acted  upon  by  both  parties 
since  that  time,  there  is  no  illegality  in 
it. 

On  the  other  hand,  the  respondents' 
pleader  contends  that  being  an  additional 
rent  imposed  over  and  above  the  asal  jumma, 
it  must  necessarily  be  an  illegal  cess;  and 
he  has  referred  us  to  two  cases  in  this  Court 
which,  he  contends,  support  the  view  taken 
by  the  Subordinate  Judge, 

The  first  of  these  Is  reported  at  page  258 
of  the  loth  volume.  Weekly  Reporter. 

The  facts  of  the  case  are  not  given ;  but 
the  judgment  proceeded  upon  two  grounds — 
ftrs/,  that  the  Court  had  no  jurisdiction  to 
try  a  case  brought  for  a  cess  over  and  above 
the  actual  rent ;  and,  secondly,  that  the  plaint* 
iff  could  not  recover  from  his  ryot  any- 
thing beyond  that  rent  except  upon  ^me 
express  contract  to  pay  it. 

The  second  case  cited  is  a  very  peculiar 
one.  It  is  reported  in  Volume  XI.,  Weekly 
Reporter,  page  395 ;  3  Bengal  Law  Reports, 
page  44.  In  that  case  the  defendants  had 
taken  a  village  in  ijara  from  the  plaintiffs 
for  ten  years.  The  defendants  then  sub-let 
their  interest,  and,  having  done  so,  they  wrote 
to  the  plaintiffs,  the  zemindars,  to  this 
effect : — 


"Wc  have  been  getting  your  parobi 
"(festival  cess)  paid  from  the  village  at 
"Rs.  175.  The  dur-ijaradar  (to  whom 
"the  ijaradar  had  let  his  interest)  has 
"nothing  to  do  with  the  said  parobi;  we 
"  shall  pay  you  the  same  year  by  year." 

It  was  found  by  both  the  lower  Courts, 
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and  not  denied  by  the  plaintiffs,  that  the 
"  parobi "  in  question  was  an  arbitrary  and 
indefinite  cess  imposed  by  the  ijaradar 
upon  the  ryots,  which  was  clearly  illegal 
under  section  lo  of  Act  X.  of  1859. 

The  suit  was  brouglit  to  recover  the 
Rs.  175  which  the  ijaradar  had  contracted 
to  pay  the  plaintiffs  in  consideration  of  hts 
being  allowed  to  continue  to  exact  this 
parobi  from  the  ryots,  and  the  Court  very 
properly  considered  that  the  suit  would  ! 
not  lie,  inasmuch  as  the  claim  was  found- 
ed upon  a  manifestly  illegal  consideration. 

Both  these  cases  are  very  clearly  dis- 
tinguishable from  the  present.  Here  both 
the  Courts  have  found  that  the  fixed 
demand  of  two  annas  in  the  rupee  has  been 
uniformly  recognized  and  paid  by  the  tenants 
and  paid  for  upwards  of  twenty  years;  and 
we  think  that,  from  this  long  and  continu- 
ous payment  of  a  .definite  and  fixed  charge 
upon  every  rupee  of  asal  jumma,  we 
fairly  presume  an  original  specific  agree- 
ment between  landlord  and  tenant  by  way 
of  composition,  which  was,  at  the  time  it 
was  made,  a  beneficial  arrangement  to  both 
parties.  It  is  just  one  of  those  cases  which 
were  contemplated  by  the  conckviing  words  ' 
of  section  3  of  Regulation  V.  of  1812 
by  which  the  Courts  were  enjoined  to 
enforce  payments  of  sums  so  specifically 
agreed  upon.  The  provision  against  arbi- 
trary and  indefinite  cesses  was  made  in 
favour  of  the  ryot,  but,  if  the  ryot,  for  the 
purpose  of  preventing  disputes  with  his 
landlord  and  for  securing  his  own  interests, 
thought  fit  to  agree  to  make  a  definite  pay- 
ment to  his  landlord  in  addition  to  his 
asal  jumma,  the  law  rather  favoured  such 
arrangements,  and  specially  provided  for 
their  being  enforced. 

In  the  case  before  us,  no  specific  arrange- 
ment has  been  actually  proved,  but  there 
has  been  an  uniform  payment  of  a  certain 
sum  as  the  consolidated  rent  of  the  tenure ; 
and  under  such  circumstances  we  think  that 
the  Moonsiff  was  quite  right  in  presuming 
that  an  agreement  for  the  additionil  rem 
must  at  some  time  have  been  entered  into. 

We  therefore  reverse  the  judgment  of 
the  Subordinate  Judge,  and  restore  that 
of  the  Moonsiff.  The  appeal  is  decreed 
with  costs. 


The  28th  April  1876. 

Present : 

The  Hon'ble  F.  B.  Kemp,  and  F.  A. 

Judges. 

Double  Mortg^ae^e— Doable  Sale — 1 

Claim. 

Case  No.  1513  of  1874. 

Special    Appeal  from  a   decision  /< 
the  Officiating  Jud^e  0/  Gya^    datii\ 
23rd  April  tSj^^  affirming  a  deci 
the  Subordinate  Judge  0/  thai 
dated  the  igth  November  rSjj. 

Ajoodhya  Pershad  (Plaintiff),  Apfell 

versus 

Musst.  M<)racha  Kooer  and  othen 
(Defendants),  Respondents. 


Ma 


Mr,  R,   T,  Allan  and  Moonshet 
Vusu/ior  Appellant. 

Mr,  M.  L,  Sandel  for  Respondents. 

An  estate  havingf  beea  sold  by  a  action  on  two 
sions  in  satisfaction  of  two  distinct  bonds,  aad 
person  who  had  proceeded  on  the  later -dated 
two  bonds,  but  who  represented  the  earlier 
purchaser,  bavins?  actually   taken   poss^M»aa  of 
estate,   HRLD  that  though,  in  a  properly  broogfatj 
between  the  two  parties  to  declare  the  property" 
for  the  ani'^unt  ot  the  first   mortgage,    the 
possession  would  have  to  pay  to  secure  his 
yt't  he  could  not  be  ousted  by  the  opposite  party. 

Glover^  J, — The  Judge  has  decided 
case  in  favour  of  the  defendant,  on  the 
of     his    representing    an    auction-par 
prior   in   date   to   that  put  forward  by 
plaintiff. 

The  claims  of  both  parties  are  on  b 
specially    registered    under    sections  51 
Act   XX.   of    1866,  so  that  neiihe 
could  have  legally  imposed  any  lien  on 
property. 

The  plaintifiF's  vendor's  bond  is  d 
November  5ih,  1867;  h»s  decree,  30th  J 
1868.  The  defendani's  vendor's  bond  is 
the  27th  March  i86b,  and  his  decree  of 
6th  November  of  the  same  year;*  but 
auction-sale  at  which  the  defendant  s  ve 
(he  purchased  under  bis  own  decree)  boafht 
took  place  on  the  25th  January  1869,  wbili 
that  at  which  the  plaintiff's  vendor  (likewise 
a  decree-holder  purchaser)  bought  was  not 
held  till  the  9th  of  March  1869.  These  data 
do  not  correspond  with  those  in  the  Jad^^ 
decision,  but  they  are  the  correct  ooesss 
shown  by  the  record. 

Mr.  Allan,  for  the  special  appellant,  cob- 
tends  that,  inasmuch  as  his  client's  vendor'i 
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id  decree  were  prior  in  date  to  those 
defendant's  vendor,  all  that  the  latter 
"at  the  sale  was  the  right  to  pay  off 
mortgagee  and  then  to  take  posses- 
It  is  possible  that,  as,  between  the 
iCE  and  defendant,  there  may  be  an 
of  this  description,  and  that  in  a  suit 
'\y  brought  to  declare  the  property 
for  the  amount  of  the  plaintiff's 
['e,  the  defendant  in  possession  would 
pay  in  order  to  retain  his  purchase. 
lis  sait»is  brought  to  turn  the  defend- 
Lt  of  possession^  on  the  ground  that  the 
iff's  lien  is  the  older  one.  But  this 
be.  In  the  first  pUce,  there  has  been 
:ision  of  a  Court  tnit  the  property  is 
tlie  bond  having  been  especially  regis- 
and,  secondly,  the  defendant,  who 
\t  the  right,  title,  and  interest  of  the 
lent-debtor,  and  got  possession  of  the 
la  due  course,  cannot  be  ousted  until  it 
»ved  that  the  land  is  siill  liable  for 
ter*-debt,  and  then  only  if  he  neglects  or 
ts  to  pay  off  that  debt  and  allows 
T  sale  to  take  place, 
defendant  being  the  first  purchaser 
possession  under  his  purchase,  the 
was,  we  think,  right  in  confirming  the 
*ourt's  decree,  and  in  refusing  to  give 
fision  to  the  plaintiff.  The  special 
is  dismissed  with  costs. 


The  1st  May  1876. 

Present : 

Hon'ble  F.  B.  Kemp  and  E.  G.  Birch, 

fudges. 

fction — Rl6:ht  of  Alienation—Self-acquired 
^p  eity^  Adoption — Krittima  Adoption. 

Case  No.  30  of  1875. 

liar  Appeal  from  a  decision  passed  by 
Subordinate    Judge   of   Gya,    dated 
8th  October  1874. 

Jaswant  Singh  for  self  and  as  guard- 
of  Baboo  Ram  Sahoy,  minor  (Plaintiffs), 
\pellantSy 

versus 

^lee  Chund  and  others  (Defendants), 
Respondents. 

Tr.  J.  T,  Woodroffe  and  Moonshee  Maho- 
med Yusufiox  Appellants. 

Mr,  C,  Gregory  for  Respondents. 

the  sons  of  a  certain  person,  who  had  been 
as  a  krittima  son,  sought  to  set  aside  certain 


^ 
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alienations  of  self- acquired  property  which  the  adoptive 
father  had  made,  on  the  double  ground  that  as  grand- 
sons  they  had  an  interest  in  that  property,  and  that  the 
alienations  were  for  improper  purposes,  held  that,  as 
the  alienations  were  proved  to  be  for  legitimate  pur- 
poses, and  tht;  relations  established  by  the  krittima 
form  of  adoption  were  confined  to  the  contracting 
parties,  and  did  not  extend  beyond  them  on  either  side, 
the  plaintiffs  in  this  case  had  no  ri^ht  to  set  aside  the 
alienations  which  the  adoptive  fattier  of  their  father 
had  made. 

Kemp,  y. — The  plaintiffs  are  the  appel- 
lants in  this  case,  Juswant  Singh  sues  for  self 
and  as  guardian  of  his  minor  brother.  The 
defendants  are,  Baboo  Doolee  Chund,  the 
purchaser,  in  person  and  as  guardian  of  the 
minor  son  of  the  late  Baboo  Girdharee  Lall, 
and  Baboo  Digpal  Lall,  and  Baboo  Nirban 
Singh,  who  is  the  father  of  the  plaintiffs. 

The  object  of  the  suit  is  to  set  aside 
certain  alienations  made  by  the  father  of  the 
plaintiffs,  and  it  was  instituted  on  the  21st 
of  April  1874,  ten  years  and  four  months 
after  the  execution  of  the  deeds  by  the  father 
which  this  suit  seeks  to  set  aside.  Nirban 
Singh,  the  defendant  No.  3,  the  father  of  the 
plaintiffs,  is  still  alive  ;  and  it  is  alleged  on 
the  part  of  the  defendant,  Doolee  Chund,  that 
this  suit  has  been  brought  by  the  father  in 
the  name  of  the  sons.  Suffice  it  to  say  that 
Nirban  Singh,  the  faiher,  did  not  appear 
in  this  case,  nor  has  he  been  examined  by 
the  plaintiffs.  The  defendant  made  some 
attempt,  but  unsuccessfully,  to  bring  him 
into  Court,  and  to  have  him  examined. 

The  suit  of  the  plaintiffs  is  that  their 
father,  the  defendant  No.  3,  Nirban  Singh, 
"during  his  minority,  having  been  excluded 
from  the  family  of  his  natural  father,  was 
taken  in  adoption  by  Baboo  Tika  Singh." 
Now  this  is  rather  a  roundabout  way  of 
putting  it.  But  wh^t  we  are  told  this  means 
is  that  the  adoption  was  according  to  the 
duttaka  and  not  the  krittima  form  ;  and, 
therefore,  the  words  used  are  "having  been 
excluded  from  the  family  of  his  natural 
father,"  inasmuch  as  if  the  adoption  was  in 
the  krittima  form,  he  would  not  be  excluded. 
Be  that  as  it  may,  this  is  certainly  a  very 
obscure  way  of  putting  the  case.  The  plaint 
then  goes  on  to  say  that  Nirban  Singh,  being 
divested  of  the  inheritance  of  his  natural 
father,became  the  son  and  heir  of  Tika  Singh, 
and  the  plaintiffs  also,  being  divested  of  the 
right  of  inheritance  to  the  estate  of  their 
natural  grandfather,  became,  according  to  the 
Shastras,  the  "  bond-fide  grandsons  and  heirs 
to  Tika  Singh,"  and  all  the  rights,  which 
under  the  Shastras  a  grandson  has  in  the 
estate  of  a  grandfather,  the  plaintiffs  possess 
in  the  disputed   property  acquired   (this  is 
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important)  and  left  behind  by  Tika  Singh 
their  veritable  ShasUri  grandfather.  Then 
paragraph  2  says  the  aforesaid  properly  (the 
property  in  dispute,  the  alienation  of  which 
the  plaintiffs  seek  to  set  aside)  was  acquired 
by  the  grandfather  of  the  plaintiffs,  Tika 
Singh,  who  died  leaving  the  whole  property 
free  from  the  encumbrances  of  any  debt ; 
that  Nirban  Singh,  the  father  of  the  present 
plaintiffs,  succeeded  on  the  grotind  of  life- 
interest  to  the  aforesaid  property,  and  that 
the  plaintiffs  from  the  date  of  their  birth 
lived  with  their  father  Nirban  Singh,  the 
defendant  No.  3,  jointly  ;  that  these  aliena- 
tions in  the  absence  of  legal  necessity  are 
absolutely  in  contravention  of  law  and  Shas- 
tra ;  and  that,  therefore,  the  plaintiffs  are 
competent  to  have  these  alienations  set  aside. 
The  properties  are  then  detailed  at  the  foot 
of  the  plaint. 

Baboo  Doolee  Chund  and  others  defend 
the  suit. 

Certain  preliminary  objections  were  taken 
which  -have  not  been  argued  before  us,  and, 
therefore,  we  shall  not  refer  to  them.  In 
paragraph  5  of  their  written  statement 
Doolee  Chund  and  the  other  defendants  say, 
and  we  think  rightly,  that  the  plaintiffs  have 
DOt  clearly  characterized  the  adoption  of 
their  father  Nirban  Singh  ;  that  the  fact  is 
that  Nirban  Singh  was  adopted  as  the  kuria 
puttur  by  Tika  Singh  ;  that,  therefore,  the 
plaintiffs  cannot,  according  to  the  Hindoo 
Law,  be  recognized  as  the  grandsons  of  Tika 
Singh  ;  and  that  the  estate  of  Tika  Singh 
was  not  ancestral  property,  but  on  the  con- 
trary it  was  his  self-acquired  property.  Then 
in  paragraph  6  they  refer  to  a  former  suit 
brought  by  Tiluk  Kowar,  the  widow  of 
Tika  Singh,  against  the  father  of  the  present 
plaintiffs,  namely,  Nirban  Singh  ;  and  they 
state  that  in  that  suit  Nirban  Singh,  in  his 
written  statement  as  also  in  his  evidence,  said 
that  he  was  adopted  under  the  krittima  form ; 
and  that,  under  these  circumstances,  the  pre- 
sent allegation  of  the  plaintiffs  that  they  and 
their  father  were  debarred  from  the  inherit- 
ance of  their  natural  father  and  grandfather 
is  false,  fallacious,  and  contrary  to  law.  In 
paragraph  7  they  say  that,  as  the  plaintiff 
Juswant  Singh  was  born  previous  to  the 
adoption  of  Nirban  Singh,  he  cannot  in  any 
way  inherit  the  property  of  Tika  Singh  as 
his  grandson.  They  then  refer  to  a  prece- 
dent to  be  found  in  18  Weekly  Reporter, 
page  477,  the  decision  of  the  late  Chief 
Justice  Sir  Richard  Couch  and  Mr.  Justice 
AinsHe.  That  decision  treau^of  the  con- 
trol possessed  by  a  son  over  his  father's 
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power  of  alienation,  and  decides  tiaii 
cannot  control  his  father's  rig^hc  ia 
of  property,  the  succession  to  which  i 
to  obstruction,  and  that  it  is  onlr  in 
of  property  not  liable  to  obstracticm 
wealth  of  the  father  or  grandfather 
the  property  of  his  sons  or  gran< 
virtue  of  birth.  The  defendanu  atoj 
that,  when  Nirban  Singh  was 
Tika  Singh,  he  was  of  the  age  of 
years,  and  that  he  was  of  that  age  is  adi 
by  Nirban  Singh  in  his  written 
and  evidence  in  the  former  snit  bi 
Tiluk  Kowar,  the  widow  of  the  lale 
Singh,  against  r^^ban  Singh.  Thca 
state  that,  if  it  is  necessary  to  enter  ti 
question  of  legal  necessity,  the 
were  alienated  by  Nirban  Singh*  the 
of  the  plaintiffs,  to  liquidate  ziir-i-] 
and  other  debts  recognized  by  the 
Law ;  that,  under  pressure  of  these 
Nirban  Singh  alienated  the  properties 
defendants  for  adequate  consideratioa;' 
the  defendants  made  the  necessary  \\ 
before  purchasing  these  properties; 
there  was  considerable  litigatioo 
Tiluk  Kowar,  the  widow  of  Tika  Singiiti 
Nirban  Singh,  the  father  of  the  pi 
in  which  the  adoption  of  Nirban 
contested  by  the  widow,  who  claioaed 
entitled  to  the  whole  of  the  estate  ofj 
husband  in  right  of  inheritance,  and  it 
to  supply  Nirban  Singh  with  funds  to 
on  this  litigation  that  the  assistance  dL\ 
defendant  Doolee  Chund  (who  is  a  rich 
hajun)  was  invoked,  and  that  he  lent  Ni 
Singh  money  for  the  purposes  of  this 
tion,  and  also  to  pay  zur-i-peshgee  and 
debts. 

The  Subordinate  Judge,    Moulvie 
Imdad   Ali   Khan    Bahadoor,    after 
down  a  considerable  number  of  issues, 
decided  the  case  upon  one  point  alone, 
out  going  into  the  question  as  to  wj 
the  purchases  made  by  the  defendant 
under  legal   necessity  or  not.     But,  as 
whole  evidence  is  on  the  record,  and  as 
sides  admit  that  this  Court  can,  if  m 
come  to  a  finding  on  the  merits,  nai 
whether  these  alienations  were  made 
legal  necessity  or  not,  without  neces^l 
a  re  man. i,  we  have  allowed  the  argument! 
proceed  both  on  the  law  point  as  weil 
the  merits.     The  Subordinate  Jadge 
that  the  plaintiffs'  claim  on  the  grouai 
inheritance  to   Tika   Singh  is  not  U 
according  to  the  Shastras.     He  refers  toj 
copy  of  the  deed   of  adoption,   which 
says  has  been  verified  on  oath  by  Kc 
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in  old  mookhlear  of  the  piainliffs  and 
Bs'  f.ither;  and  also  to  the  copy  of 
ritien  statement  of  Nirbaii  Singh, 
ihe  1  4th  June  1865,  and  upon  these  he 
hnt  the  plaintiffs'  father,  Nirbaii  Singh, 
jopted  in  the  kriltima  and  not  in  the 
«  form.  lie  then  go;s  on  10  say:  "  Al- 
ii some  of  ihe  witnesses  depose  to  the 
a  form  of  adooiion,  iheir  siaiemenls 
t  countervail  the  statement  of  Nirban 
and  of  the  witnesses  examined  in  ihe 
lit."  Then  he  refers  to  Macnaghten's 
W  L.UW,  and  says  that  it  is  not  lawful 
le  in  adoption  by  the  dullaka  form  a 
beyond  five  years  of  age,  and  when  it 
wA  from  ihe  deposilion  on  oath  given 
t  plaimiFIs'  father  that  he  was  adopted 
ka  Singh  at  the  age  of  eighteen,  he  can- 
e  assumed  to  be  a  dultuck  pullur  or 
^  Tika  Singh  adopted  according  10  [hat 
ijt  adoption.  For  these  reasons,  inas- 
a!>  he  Qnds  that  Nirban  Singh  was 
d  to  be  the  son  of  Tika  Singh  accord- 

0  the  kriilima  form  oi  adoption,  the 
iffs  cannot  be  recognized  asTikaSingh's 

and  the  property  being  the  self-acquir- 
roperty  of  Tika  Singh,  Nirban  Singh 
M  liberty  to  transfer  the  same.  With- 
triag  into  the  other  issues  the  Subordi- 
Jnilge  dismissed  the  plaintiffs'  suit  with 

b  first  question,  therefore,  which  we 
Id  dispose  of  in  (his  case  is  under  what 
ltd  adoption  was  Nirban  Singh  adopted 
ftka  Singh,  There  was  considerable 
Sent  on  both  sides  as  to  what  evidence 
Idniissible  and  what  inadmissible  in  this 

1  The  learned  Counsel,  Mr.  Woodroile, 
BOusly  objected  to  the  admission  as 
uce  by  the  Subordinate  Judge  of  the 
I  of    the    written    statement   of    Nirban 

I,  the  evidence  of  Nirban  Singh, 
fopy  of  the  allegeii  deed  of  adop- 
Innd  (he  evidence  of  the  witnesses  re- 
|bd  in  the  former  suit.  We  must  here 
ive  thai  the  whole  record  of  the  former 
^had  been  sent  for  by  the  Subordinate 
p,  and  it  appears  that  he  based  his  judg- 

II.  not  only  upon  the  evidence  recorded  in 
pteof  nt  case,  but  on  the  evidence  recorded 
;hi;  lormer  suit.     Mr.   C.  Gregory,    who 
lEiied  for  the  respondent,  contended  thi 
lie  lower  Court  had  sent  for  the  record 

lormer  suit  under  the  provisions  of  se 
J  138  of  the  Civil  Procedure  Code,  ' 
fhlio  send  for  that  record  before  coming 
K  decision.  We  think  that  we  ought  to 
^oe  our  decision  to  such  evidence  as  was 
DHv  the  Sabordinate  Judge  and  which  was 
Vol.  XXV, 


used  by  him  in  this  case  without  objection 
on  the  other  side.  Now  it  is  very  clear  that 
among  the  documents  «s;d  by  the  Subordi- 
nate Judi;e  without  any  objection  on  the 
other  side  is  to  be  found  the  copy  of  the 
written    statement   of   Nirban    Singh.     That 

iment  is  also  to  be  found  in  the  proceed- 
in  appeal  to  this  Court,  which  have 
been  printed  with  the  record  of  the  Privy 
"    incil  Appeal  No.  7  of  1867,  which  is  on 

records  of  this  Court,  and  which,  under 
the  provisions  of  section  138  of  the  Code  of 

1  Procedure,  we  are  entitled  to  send  for, 

inspection  of  such  record  being,  in  our 
opinion,  likely  ^  elucidate  the  facts  o£  the 
suit  before  us.  We  sent  for  the  record,  and 
we  find  at  page  4  of  the  record  of  the  appeal 
to  the  Privy  Council  No.  7  of  1867  the 
written  statement  of  Nirban  Singh  filed  on 
the  I5lh  of  June  1S65,  nearly  ten  years 
prior  to  the  institution  of  the  present  suit. 
In  that  written  statement  of  the  ijlh  of 
June  1865,  Nirban  Singh  says  that  he  was 
educated  by  Tika  Singh  from  his  infancy; 
that  Tika  Singh  performed  all  suchreligious 
ceremonies  under  the  Hindoo  Law  as  tonsure 
and  junnaoo  (investiture  with  sacred  thread), 
marriage  and  the  like  at  his  own  expense; 
and  that  at  last,  when  the  said  Tika  Singh 
despaired  of  having  any  issue,  he  adopted 
him  (Nirban  Singh)  under  the  Hindoo  Law 
as  his  kuTia  pullur  on  Monday  the  aoth  of 
.Magh  1 263,  and,  by  executing  and  delivering 
a  registered  deed  of  kurta  pullur  on  Mon- 
day, (he  20lh  of  Magh  1 163,  he  declared  him, 
Mirban  Singh,  to  be  the  malik  and  heir  of  all 
his  moveable  and  immoveable  properties. 
Now  this  written  statement  is  very  import- 
ant. The  former  suit  was  brought  by  Tiiuk 
Kower,  the  widow  of  Tika  Singh,  who,  in 
the  present  suit,  was  alleged  to  have  adopted 
Nirban  Singh  not  in  the  kriilima  but  in 
the  dullaka  form.  Tiluk  Kower,  the 
widow,  broadly  staled  that  Nirban  was  never 
adopted  at  all  by  Tika  Singh,  and  that,  under 
(he  Hindoo  Law,  as  the  widow  of  Tika  Singh, 
she  was  entitled  to  succeed  to  his  property. 
In  (he  decision  of  the  first  Court  in  that  case 
to  be  found  at  page  271  of  the  Privy  Coun- 
cil paper-book,  we  find  that  the  issue  of  fact 
was  this:  "Whether  the  plaintiff's  late  hus- 
"han4  left  her,  that  is,  his  widow,  as  his 
"only  heir,  and  she  succeeded  to  the  pro- 
"perlyleflby  him  and  maintained  unlnter- 
''  rupted  possession  of  the  same  till  she  was 
"  forcibly  dispossessed  by  the  defendant 
"  Nirban  Singh  ;  or  that  the  said  Tika  Singh 
I "  adopted  the  defendant  Nirban  Singh  as 
"  his  kuria  futltir  on  the  loih  of  Magh 
40-a 
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"1263,  and  executed  a  deei  of  adoption  in 
"  his  favour,  and  on  his  death  Nirban  Singh 
"succeeded  him  as  his  heir  and  entered  upon 
"  possession  of  the  properties  left  by  him." 
On  that  issue  the  Subordinate  Judge  found 
that  the  adoption  was  not  proved,  and  the 
plaintiff,  the  widpw,  obtained  a  decree.  On 
this  there  was  an  appeal  to  the  High  Court 
by  Nirban  Singh.  The  third  ground  of  the 
appeal  of  Nirban  Singh  says  that  "the  Prin- 
cipal Sudder  Ameen  is  wholly  wrong  in 
rejecting  the  claina  of  the  defendant  on  the 
grounrl  of  the  deed  not  having  been  pro- 
educed  when  its  absence  has  been  saiisfac- 
"torily  accounted  for,"  the  deed  being,  ac- 
cording to  Nirban  Singh's  own  allegation  in 
his  written  statement,  a  deed  adopting  him  in 
the  kriliima  form.  The  learned  Judges  who 
decided  the  appeal,  Mr.  Justice  Loch  and  Mr. 
Justice  Louis  Jackson,  observed  that,  "  looking 
"  at  the  whole  evidence  before  us,  we  think  that 
"the  evidence  in  support  of  the  adoption  is 
more  worthy  of  regard  than  that  adduced 
by  the  plaintiff,  and  under  this  view  we 
**  reverse  the  decree  of  the  lower  Court,  and 
"  dismiss  the  plaintiff's  suit  with  costs."  So 
Aat  the  result  of  the  litigation  between  Tika 
Singh's  widow,  Tiluk  Ko\Vfer,  on  the  one 
hand  as  plaintiff,  and  Nirban  Singh  on  the 
other  hand  as  defendant,  was  that  the  adop- 
tion of  Nirban  Sin^h  was  considered  by  this 
Court  to  be  established  in  the  kriUima  form 
as  alleged  by  him;  and  the  claim  of  the 
widow,  which  was  based  on  the  allegation 
that  no  adoption  of  any  kind  had  taken  place, 
was  rejected,  and  her  suit  dismissed. 

We  may  observe  that,  althous^h  there  was 
an  appeal  to  the  Privy  Council,  the  appeal 
came  to  nothing,  as  it  was  not  prosecuted. 
We  therefore  think,  looking  to  the  written 
statement  of  Nirban  Singh  in  the  former 
suit  and  to  the  character  of  the  adoption 
raised  in  that  suit,  as  well  as  to  ihe/ac/um 
of  the  adoption  decided  by  the  High  Court 
against  the  widow  on  the  written  statement  and 
allegation  of  Nirban  Singh  and  the  evidence 
adduced  in  that  case,  that  the  Subordinate 
Judge  was  right  in  his  finding  that  the  adop- 
tion of  Nirban  Singh  was  in  the  kritUma  and 
not  in  the  duttaka  form.  Considerable 
s^.ress  is  laid  by  the  appellant  on  the  fact 
that  some  of  the  witnesses  examined  ^  this 
case  by  the  plaintiffs  state  that  certain  cere- 
monies^  such  as  tonsure  and  investiture  of 
the  sacred  thread,  were  performed  by  Tika 
Singh  when  Nirban  lived  with  him  as  his 
adopted  son.  Now,  if  it  were  not  for  the 
written  statement  of  Nirban  Singh  himself, 
there  might  be  some  force  in  this  argument, 


but,  when  we  turn  to  that  wrirten  statement^ 
the  fact,  that  those  ceremonies  were  perform- 
ed and  that  Nirban  was  married  by  Tika 
Singh  and  at  his  expense,  becomes  of  minor 
importance,  because  Nirban  admits  that  he 
was  from  his  infancy  brought  up  by  Tika 
Singh,  though  he  was  not  adopted  by  him 
until  Tika  Singh  had  despaired  of  having 
any  issue  of  his  own.  Therefore  we  entirely 
concur  with  the  Subordinate  Judge  in  his 
finding  that  the  adoption  of  Nirban  was  in 
the  kritiima  form. 

Then  comes  the  question  whether,  admit- 
ting it  to  be  so,  the  plaintiffs  are  precluded 
under  the  Hindoo  Law  from  disputing  the 
alienations  made  by  Nirban  Singh  in  favoor 
of  the  defendant  DooliChund,  supposing  that 
these  alienations  were  not  made  for  purposes 
sanctioned  by  Hindoo  Law,  that  is  to  say, 
that  they  were  made  for  immoral  purposes 
as  alleged  by  the  plaintiffs.     In  the  former 
case  it  was  admitted  by  both  parties,  namely, 
by  the  widow  of  Tika  Singh  and  by  Nirban 
Singh,  who  was  defending  the  suit,  in  which 
the   point   at  issue  was  whether  the  widow 
was  to  succeed  to  the  estate  of  Ttka  Singh 
or  Nirban  Singh  as  his  adopted  son,  that  the 
property    in    dispute   was   the  self-acquired 
property  of  Tika  Singh.     In  this  case,  also, 
the  plaintiffs  say  that  the  property  was  the 
self  acquired      property      of     Tika     Singh. 
Under   the    Hindoo   Law   as  laid  down  in 
Macnaghten,  Volume  1.,  page  76,  and  also  in 
a  decision  of  this  Court  in  Volume  VIII.  of 
the  Weekly   Reporter,  the  relation   of  krit- 
tima  son  extends  to  the  contracting  parties 
only,   and  the  son  so  adopted  will  not  be 
considered    the    grandson   of   the  adopting 
father's  father,  nor  will  the  son  of  the  adop- 
ted   be    considered    the    grandson    of    his 
adopting  father.     It  is  also  clear  under  the 
Hindoo  Law  that  the  kritiima  son  does  not 
inherit  collaterally.     Now,  as  we  have  found 
in  concurrence  with  the  Subordinate  Judge 
that  Nirban  Singh  is  the  kriUima   son  of 
Tika  Singh,  and  as  the  property  in  dispute 
is   admittedly   the  self-acquired  properly  of 
Tika  Singh,  the  plaintiffs,  who  are  the  sons 
of  Nirban  Singh,  who  was  the  son  of  Tika 
Singh  according   to   the   kriUima   form   of 
adoption,    can,    under    the  Hindoo  Law  as 
already  stated,  be  no  heirs  of  Tika   Singh. 
It  is,  therefore,  perhaps  unnecessary  for  us 
to  enter  into  the  merits  of  the  case  r  but,  as 
the  whole  case  has  been  argued,  both  on  the 
law  point  as  well  as  on  the  merits,  we  may 
mention    here    that   there  is  no  satisfactory 
evidence   that  these  alienations  were  made 
by  Nirban  Singh  for  any  immoral  purposes. 
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One  or  two  of  the  witnesses  say  that  he 
was  in  the  habit  of  attending  nauiches,  but 
we  do  not  see  that  there  is  anything 
immoral  in  his  so  doing,  otherwise  the  alien- 
ations of  every  native  gentleman  in  this 
country  would  be  liable  to  be  questioned. 
The  evidence  shews,  particularly  the 
evidence  of  the  mookhtear,  that  there  was 
considerable  litigation  between  the  widow  of 
Tika  Singh  and  Nirban  Singh,  and  that,  but 
for  the  assistance  of  Dooli  Chund  Mohajun, 
Nirban  Singh  would  not  have  been  able  to 
have  contested  that  suit  up  to  the  High 
Court  and  Privy  Council,  although  it  fell 
through  in  the  latter  Court  for  want  of 
prosecution  on  the  part  of  the  appellant. 
There  is  also  evidence  that  there  were 
zur-i-peshgee  and  other  debts  which  were 
paid  off  out  of  the  money  borrowed  from 
Dooli  Chund. 

Therefore,  without  going  more  minutely 
into  the  evidence  of  the  case  on  the  merits, 
we  find  that  the  plaintiffs  are  not  in  a  posi- 
tion to  question  the  alienations  of  Nirban 
Singh,  and  we  confirm  the  decision  of  the 
Subordinate  Julge,  and  dismiss  the  appeal 
with  costs  payable  by  the  appellants. 


The  I  St  May  1876. 

Present : 

The  Hon'ble  Sir  Richard  Garth,  AT"/., 
Chief  Justicey  and  the  Hon'ble  W.  Ains- 
lie,  Judge. 

Mortgage— WassiUt^Deposit. 

Case  No.  60  of  1875. 

Regular  Appeals  from  a  decision  passed 
by  the  Second  Subordinate  Judge  0/ 
Patna,  dated  the  lyth  December  1874. 

Baboo  Gobind    Pershad  and  another 
(Plaintiffs),  Appellants, 

versus 

Dwarka  Nath,  manager  of  the  estate  of  Dabi 
Pershad,   lunatic,   and  others   (Plaintiffs), 

Respondents. 

Mr,      C.     Gregory     and     Baboo     Chunder 
Madhub  Ghose  for  Appellants. 

Dahoo    Unnoda   Pershad   Banerjee   for 
Respondents. 

Case  No.  61  of  1875. 

Djibi  Dutt  Singh  and  others  (some  of  the 
Defendants),  Appellants, 

versus 

Baboo  Gobind   Pershad   and  another 
(Plaintiffs),  Respondents* 


Moonshee  Abdool  Baree  for  Appellants. 

Baboo  Unnoda  Pershad  Banerjee  for 
Respondents. 

Where  a  mortg^agfor  deposits  the  amount  of  the 
mortgagee  for  the  express  purpose  of  preventing  a  fore- 
closure,  he  is  entitled  to  wassilat,  of  which  the  ntere 
fact  of  his  havings  |5ut  in  a  petition,  which  refers  to 
so.-ne  other  suit  between  him  and  mortgagee,  but  does 
not  prevent  the  latter  from  taking  out  the  deposit,  cannot 
deprive  him.  Where  a  mortgagor  is  liable  for  only  a 
portion  of  the  mortgaged  property,  but  pays  in  the  whole 
amount  to  secure  himself  against  his  co-sharers,  he  is 
entitled  to  wassilat  for  the  whole. 

Garth,  C,J. — There  has  been  only  one 
substantial  point  argued  in  this  case,  viz., 
whether  the  petition  under  which  the  mort- 
gagor deposited  the  mortgage -money  was  in 
such  a  form  as  to  prevent  the  mortgagee  from 
taking  the  money  out,  and  to  deprive  the 
mortgagor  of  the  right  to  the  wassilat  from 
the  time  when  the  deposit  was  made. 

It  is  admitted  that,  if  the  petition  had 
been  in  the  ordinary  form,  so  that  the  mort- 
gagee could  clearly  have  taken  out  the  money 
at  once,  the  mortgagor  would  have  been  enti- 
tled to  the  wassilat  which  has  been  awarded 
him  by  the  Court  below ;  but  the  petition,  it 
appears,  stated  that  there  was  another  suit 
pending  at  the  time  of  the  deposit  in  which 
the  mortgagor,  alleging  that  the  mortgagee 
had  realized  a  sufficient  sum  from  the  pro- 
ceeds of  the  sale  to  pay  off  both  the  principal 
and  interest  of  the  mortgage-debt,  claimed  to 
be  entitled  to  recover  the  property  from  the 
mortgagee,  without  making  him  any  further 
payment,  and  the  Government  pleader  argues 
on  behalf  of  the  mortgagee  that  this  state* 
ment  in  the  petition  imposed  such  a  condi- 
tion on  the  deposit  itself  as  that  it  prevented 
him,  the  mortgagee,  from  taking  oat  the 
money. 

We  cannot  consider  that  this  is  the  true 
view  of  the  case.  There  was  no  condition 
annexed  by  the  terms  of  the  petition  to  the 
deposit  of  the  mortgage-money.  The  depo- 
sit was  made  in  the  name  of  the  mortgagee ; 
and  there  was  no  reason  whatever  why  he 
should  not  have  taken  out  the  money  so  de- 
posited. If  he  had  taken  it  out,  he  would 
undoubtedly  have  been  bound  to  give  up 
possession  of  the  mortgaged  property,  or  to 
account  to  the  mortgagor  for  the  wassilat; 
and  the  fact  of  his  not  having  taken  out  the 
money,  when  he  might  have  done  so,  ought 
not  to  place  the  mortgagor  in  any  worse 
position. 

There  are  two  cases  which  were  referred 
to  in  the  course  of  the  argument  which  we 
think  it  right  to  notice.    One  (Pran  Nath 
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'*  1263,  and  executed  a  deei  of  adoption  in 
''his  favour,  and  on  his  death  Nirban  Singh 
'' succeeded  him  as  his  heir  and  entered  upon 
"  possession  of  the  properties  left  by  him." 
On  that  issue  the  Subordinate  Judge  found 
that  the  adoption  was  not  proved,  and  the 
plaintiff,  the  widpw,  obtained  a  decree.  On 
this  there  was  an  appeal  to  the  High  Court 
by  Nirban  Singh.  The  third  ground  of  the 
appeal  of  Nirban  Singh  says  that  "  the  Prin- 
cipal Sudder  Ameen  is  wholly  wrong  in 
rejecting  the  claim  of  the  defendant  on  ihe 
"ground  of  the  deed  not  having  been  pro- 
"  duced  when  its  absence  has  been  satisfac- 
"torily  accounted  for/'  the  deed  being,  ac- 
cording to  Nirban  Singh's  own  allegation  in 
his  written  statement,  a  deed  adopting  him  in 
the  kriiiima  form.  The  learned  Judges  who 
decided  the  appeal,  Mr.  Justice  Loch  and  Mr. 
Justice  Louis  Jackson,  observed  that,  **  looking 
"  at  the  whole  evidence  before  us,  we  think  that 
"  the  evidence  in  support  of  the  adoption  is 
"more  worthy  of  regard  than  that  adduced 
"by  the  plaintiff,  and  under  this  view  we 
"  reverse  the  decree  of  the  lower  Court,  and 
"dismiss  the  plaintiff's  suit  with  costs."  So 
^at  the  result  of  the  litigation  between  Tika 
Singh's  widow,  Tiluk  KoxVfer,  on  the  one 
hand  as  plaintiff,  and  Nirban  Singh  on  the 
other  hand  as  defendant,  was  that  the  adop- 
tion of  Nirban  Sini^h  was  considered  by  this 
Court  to  be  established  in  the  krittima  form 
as  alleged  by  him;  and  the  claim  of  the 
widow,  which  was  based  on  the  allegation 
that  no  adoption  of  any  kind  had  taken  place, 
was  rejected,  and  her  suit  dismissed. 

We  may  observe  that,  althous^h  there  was 
an  appeal  to  the  Privy  Council,  the  appeal 
came  to  nothing,  as  it  was  not  prosecuted. 
We  therefore  think,  looking  to  the  written 
statement  of  Nirban  Singh  in  the  former 
suit  and  to  the  character  of  the  adoption 
raised  in  that  suit,  as  well  as  to  ihe/ac/um 
of  the  adoption  decided  by  the  High  Court 
against  the  widow  on  the  written  statement  and 
allegation  of  Nirban  Singh  and  the  evidence 
adduced  in  that  case,  that  the  Subordinate 
Judge  was  right  in  his  finding  that  the  adop- 
tion of  Nirban  Singh  was  in  the  kritiima  and 
not  in  the  duitaka  form.  Considerable 
stress  is  laid  by  the  appellant  on  the  fact 
that  some  of  the  witnesses  examined  ^  this 
case  by  the  plaintiffs  state  that  certain  cere- 
monies, such  as  tonsure  and  investiture  of 
the  sacred  thread,  were  performed  by  Tika 
Singh  when  Nirban  lived  with  him  as  his 
adopted  son.  Now,  if  it  were  not  for  the 
written  statement  of  Nirban  Singh  himself, 
there  might  be  some  force  in  this  argument, 


but,  when  we  turn  to  that  written  % 
(he  fact,  that  those  ceremonies  were 
ed    and    that  Nirban  was  married  bf 
Singh  and  at  his  expense,  becomes  of 
importance,  because  Nirban  admits 
was  from  his  infancy  brought  up  by 
Singh,  though  he  was  not  adopted 
until  Tika  Singh  had  despaired   of 
any  issue  of  his  own.     Therefore  we 
concur  with  the  Subordinate    fudge 
finding  that  the  adoption  of  Nirban 
the  krittima  form. 

Then  comes  the  question  whether, 
ting  it  to  be  so,  the  plaintiffs  are  p 
under  the  Hindoo  Law  from  disput 
alienations  made  by  Nirban  Singh  in 
of  the  defendant  Dooli  Chund,  supposi 
these  alienations  were  not  made  for  p 
sanctioned  by  Hindoo  Law,  that  is  CO 
that  they  were  made  for  immoral  p 
as  alleged  by  the  plaintiffs.  In  the 
case  it  was  admitted  by  both  parties, 
by  the  widow  of  Tika  Singh  and  by 
Singh,  who  was  defending  the  suit,  in 
the  point  at  issue  was  whether  the 
was  to  succeed  to  the  estate  of  Tika 
or  Nirban  Singh  as  his  adopted  son, 
property  in  dispute  was  the  self-acqi 
property  of  Tika  Singh.  In  this  case, 
the  plaintiffs  say  that  the  property  was 
self  acquired  properly  of  Tika 
Under  the  Hindoo  Law  as  laid  d 
Macnaghten,  Volume  I.,  page  76,  and 
a  decision  of  this  Court  in  Volume  VI 
the  Weekly  Reporter,  the  relation  of 
tima  son  extends  to  the  contracting 
only,  and  the  son  so  adopted  will  i 
considered  the  grandson  of  the  ad 
father's  father,  nor  will  the  son  of  the 
ted  be  considered  the  grandson  ( 
adopting  father.  It  is  also  clear  under 
Hindoo  Law  that  the  krittima  son  docs 
inherit  collaterally.  Now,  as  we  have 
in  concurrence  with  the  Subordinate  j 
that  Nirban  Singh  is  the  krittima 
Tika  Singh,  and  as  the  property  in  di 
is  admittedly  the  self-acquired  propert; 
Tika  Singh,  the  plaintiffs,  who  are  the 
of  Nirban  Singh,  who  was  the  son  of 
Singh  according  to  the  krittima  form 
adoption,  can,  under  the  Hindoo  Law 
already  stated,  be  no  heirs  of  Tika  Si 
It  is,  therefore,  perhaps  unnecessary  for 
to  enter  into  the  merits  of  the  case '  bot, 
the  whole  case  has  been  argued,  both  on  1 
law  point  as  well  as  on  the  merits,  wc  orf 
mention  here  that  there  is  no  saiisfacto^ 
evidence  that  these  alienations  were  nii^\ 
by  Nirban  Singh  for  any  immoral  purpoMli! 
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VQ  of  the  witnesses  siy  that  he 
ihe  habit  of  a'.iending  naukhes,  but 
not  see  liiat  there  is  anyihing 
I  in  Ills  so  doing,  otherwise  the  alien- 
of  every  native  gentleman  in  this 
would  be  liable  to  be  questioned. 
Bvidence  shews,  pariicularly  the 
o£  the  mookhtear,  that  there  was 
trable  litigation  between  the  widow  of 
ingh  and  Nirb.in  Sin^h,  and  that,  bm 
stance  of  Dooli  Chund  Mohajun, 
Singh  ^v□uid  not  have  been  able  to 
iQiested  that  suit  up  to  ihe  High 
and  Privy  Council,  although  i:  tel! 
I  the  litter  Court  for  want  of 
Hion  on  the  part  of  ihe  appellant, 
also  evidence  that  there  were 
rshgea  and  oilier  debts  which  were 
ou!  of  the  money  borrowed  from 
Chund. 

ire,  without  going  more  minu;ely 
vidence  of  thi;  case  on  the  merit-;, 
1  thai  the  plainiilTs  are  not  in  a  posi- 
question  the  alienations  of  Niiban 
And  we  confirm  the  decision  of  the 
;  Julge,  and  dismiss  the  appeal 
Sats  payable  by  the  appellants, 
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The  isi  May  1376. 
Prtstnl  : 

Hm'ble     Sir     Richard     G.uth.     A"/., 
/Jus/ice,  and  the  Hon'ble  W.  Ains- 

M  0  rlffage —Wassilat  —  Deposit. 
Case  No.  60  of  1875. 
V     Apptali  from    a    decision    passed 
iht     Second     Sahordinalt     Judge     0/ 

daled  the  lylh  December  18^^. 
)0o   GobinJ    Pcrshad  and  another 
(Plaintiffs),  Appellants, 

»  Naih,  manager  of  the  estate  of  Dabi 
ihad,    lunatic,    and  others    (I'laintilTs), 

Rcspondenls. 
C.     Gregory     and     Babao     Chunder 
Mathub  Ghose  for  Appellants, 
ifcw    Unnoda    Pirihad    Banerjee   for 
Respondents. 
Case  No.  61  of  1875, 
Dmt  Singh  and  others  (some  of    the 
Defen.lants),  Appellants, 
versiti 

Hko  Gobind    Pershad    and  another 
(Plaintiffs),  Respondents. 


MooHshee  Abdool  Baree  for  Appellants. 

Baboo  Unnoda  Pershad  Banerjee  for 

Respondents. 

Wliere  a  inortRa^or  deposits  the  amount  of  the 
mangase  For  the  expresi  purpiise  nf  preventini;!  fore- 
closure, he  is  entitled  to  was^ilat,  of  which  the  mete 
Fa.cc  of  hii  having  |iut  in  a  pi^tition,  which  refers  to 
some  other  suit  between  him  and  mortgagee,  but  does 
not  prevent  the  latter  from  laklngotil  the  deposit,  cannot 
deprive  him.  Where  a  murE^'aK'ur  is  liable  for  only  a 
portion  of  the  morlgi^ed  pruperty,  but  pays  in  thevrhola 
amount  to  secure  himself  a^rainiii  his  co-sharers,  he  is 


Garth,   C.J. — Thkrs  has   been  only  one 

substantial  point  argued  in  this  case,  vis., 
whether  the  petition  under  which  the  mort- 
g:igor  deposited  the  mortgage -money  was  in 
such  a  form  as  to  prevent  the  mortgagee  from 
taking  the  money  out,  and  to  deprive  the 
mortgagor  of  the  right  to  the  wassilat  from 
the  lime  when  the  deposit  was  made. 

It  is  admitted  that,  if  the  petition  had 
been  in  the  ordinary  form,  SO  thai  the  morl- 
gagee  could  clearly  have  taken  out  [he  moner 
at  once,  the  mortgagor  would  have  been  enti- 
tled to  the  wassilat  which  has  been  awarded 
him  by  the  Court  below  ;  but  the  petition,  it 
appears,  staled  that  there  was  another  suit 
pending  at  Ihe  time  of  the  deposit  in  which 
the  mortgagor,  alleging  that  the  mortgagee 
had  realized  a  suflicient  sum  from  the  pro* 
ceeds  of  the  sale  to  pay  off  both  the  principal 
and  interest  01  the  mortgage-debt,  claimed  to 
be  entitled  to  recover  the  property  from  the 
mortgagee,  without  miking  him  any  further 
paymeni,  and  the  Government  pleader  argues 
on  behalf  of  the  mortgagee  that  this  state- 
ment  in  the  petition  imposed  such  a  condi- 
tion on  the  deposit  iiself  aa  that  it  prevented 
him,  the  mortgagee,  from  taking  out  the 
money. 

We  cannot  consider  that  this  is  the  true 
view  of  the  case.  Tncre  was  no  condition 
annext^d  by  the  terms  of  the  petition  to  the 
deposit  of  ihe  morigage-money.  The  depo- 
sit was  made  in  the  name  of  the  mortgagee; 
and  there  was  no  reason  whatever  why  he 
should  not  have  taken  out  the  money  so  de- 
posited. If  he  hail  taken  it  out,  he  would 
undoubtedly  have  been  bound  to  give  up 
possession  of  the  mortgaged  property,  or  to 
account  to  the  mortgagor  for  the  wassilat; 
and  the  fact  of  his  not  having  taken  out  the 
mjney,  when  he  might  have  done  so,  ought 
not  to  place  the  mortgagor  in  any  worse 
position. 

There  are  two  cases  which  were  referred 
to  in  the  course  of  the  argument  wtiich  wc 
think  it  right  to  notice.     One  (Pran  Nath 
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Ag^ency  representing;  the  British  Government«  while  by 
the  other  he  occupied  the  position  of  a  subject  in  British 
territory;  anMthe  Government  of  India  having  resolved  t 
on  removing  the  irritation  felt  by  the  Thakoor  at  this 
distinction*  by  transferring  the  territory  under  British  | 
jurisdiction  to  the  more  immediate  jurisdiction  of  the 
Thakoor,  by  an  agreement  under  which,  however,  the  | 
transferred  territories  should  revert  to  the  jurisdiction 
of   the  British   Government  in   the  event  of  an^  gross 
misconduct  on  the  part  of  the  Thakoor,  of  which  mis> 
conduct  the  Government  of  Bombay  was  to  be  the 
Judge : — 

Hklo,  firstly t  that,  if  such  a  transfer  were  valid,  it 
would  not  amount  to  a  cession  of  British  territory  to  a 
native  State,  but  would  merely  amount  to  a  transfer  of 
certain  territories  from  ordinary  British  to  a  special 
local  jurisdiction  ;  but,  secondly,  that  the  transfer  in  the 
present  case,  which  was  alleged  to  have  been  effected 
by  sundry  notifications  in  Government  Gazettes,  was 
not  valid,  because  even  such  a  transfer  as  was  contem- 
plated could  not  legally  be  effected  without  a  Legislative 
Act,  such  as  had  not  been  passed  in  this  case :  Hkld, 
also,  that,  as  the  Governor  General  in  Council  is  pre- 
cluded from  legislating  directlv  as  to  the  sovereignty 
or  dominion  of  the  Crown  over  any  part  of  its  terri- 
tories in  India,  or  as  to  the  allegiance  of  British  sub- 
jects, no  Legislative  Act,  purporting  to  make  a  Govern- 
ment notification  conclusive  evidence  of  a  cession  of 
territory,  could  exclude  a  judicial  inquiry  as  to  the 
nature  and  lawfulness  of  any  such  alle^ged  cession. 
Hkld,  also,  that  the  jurisdiction  of  the  High  Court  over 
the  territory  in  question  was  territorial,  and  would  cease 
immediately  on  a  valid  cession. 

In  this  suit,  which  was  instituted  in  the 
British  Court  of  Gogo  for  the  recovery  or 
redemption  of  certain  land  situate  in  the 
village  of  Gangli,  on  the  footing  of  mortgage, 
a  decree  for  the  plainiilf  (whose  represen- 
tatives are  the  respondents  here)  was  made 
by  the  Moonsiff  of  Gogo,  but  w;is  reversed 
on  appeal  by  the  Assistant  Judge  of  Ahmeda- 
bad.  On  a  special  appeal  by  the  plaintiff  to 
the  High  Court  of  Bombay,  the  case  was 
remanded  to  the  Court  of  Ahmedabad  for 
re-trial. 

So  far,  there  was  no  question  of  the  juris- 
diction of  these  different  Courts  over  the 
land  in  controversy,  as  territorially  situate 
within  their  proper  limits,  and  over  the 
parties  to  the  suit  as  resident  within  the 
same  limits.  But  in  1866,  after  tht> 
remand  by  the  High  Court,  the  juris- 
diction of  all  these  Courts  is  alleged  by 
the  appellant  to  have  ceased  by  reason  of 
the  cession  by  the  British  Government  of 
certain  territory,  within  which  Gangli  was 
included,  to  a  native  potentate,  the  Thakoor 
of  Bhownuggur.  A  notification  that  the  j 
territory  so  alleged  to  have  been  ceded  was  | 
removed,  from  and  after  the  ist  of  February  \ 
in  that  year,  from  the  jarisdiction  of  the 
Revenue,  Civil,  and  Criminal  Courts  of  the 
Bombay  Presidency,  appeared  in  the  **  Bom-  , 
bay  Government  Gazette"  of  the  29th 
January  1866.  The  District  Judge  of 
Ahmedabad  proceeded,  nevertheless,  to  re- 
bear  the  appeal,  and,  on  such  rehearing,  he 


restored  the  original  judgment  of  the 
siff    of    Gogo   in    favour   of    the 
Thereupon  the  defendant  brought 
special  appeal  to  the  High  Court  of 
alleging  the  notification  in  the   Gai 
the  29th  January    1866   as   proof   tbit. 
rehearing  had  been  coram  non  judice^'\ 
the  High  Court,  on  the  2nd  December  ai 
rejected  this  special  appeal,   holditif 
noiification   to  be  insufficient  to  sbo« 
the  jurisdiction  of  the  Court  of  Ahm< 
had    ceased    before   the   rehearing. 
petition,  however,  by   the  defendant 
review  of  that  order,  accompanied  bj 
further    documentary    evidence,    the 
Court  appears  10  have  considered  (Ri 
p.  191)  that  a  transfer  of  lands  from 
territory    to    the    jurisdiction    of   a 
Prince,  by  the  authority  of  the  Seen 
Slate  for  India,  might  have  been  ami 
by  the  Statute  21   and  23  Vic,  cap. 
sec.  3  ;  and  a  review  of  the  order  of 
2nd  December  1870  was  therefore  din 
On   the   review,   the   Judges   of    the 
Court  held  that  it  was  beyond   the 
of    the  British    Crown,    without    the 
cur  re  nee  of  the  Imperial  Parliament,  to 
any  cession  of  territory  within  the  jari 
lion  of  any  of  the  British  Couns  in  lai 
in  time  of  peace,  to  a  foreign  power; 
on  that  ground  they  made  the  order  of 
24th  March  1873,  now  under  ai>peal, 
firming  their  former  order  of  the  2nd  D< 
ber  1670.     The  question,  whether  the 
thus   laid    down    by   the    High     Court 
Bombay  is  correct,  was  fully  and  ablj  arf 
at  this  bar  in  July  last;  and  their  Lords 
would  have  been   prepared  to  express 
opinion,  which  they  might  have  formed  u| 
it,  if,  in  the  result  of  the  case,  it  had  be< 
necessary   to   do   so.     But,    having   zxn\ 
at  the  conclusion  that  the  present   apj 
ought    to   fail,    without    reference   to 
question,   they    think    it    sufficient    to 
that  they  entertain  such   grave   doubts  (I 
say  no  more)  of  the  soundness  of  the  genet 
and  abstract  doctrine  laid  down  by  the  \\\\ 
Court  of  Bombay  as  to  be  unable  to  adi 
Her  Majesty  to   rest  Her  decision  on  \^A\ 
ground. 

Before,  however,  the  judgment  rejecting 
the  special  appeal  to  the  High  Court  of 
Bombay  can  be  reversed,  their  Lordships 
must  be  satisfied  that  there  was,  in  this  case, 
an  actual  cession  of  territory,  which  bad 
the  effect,  before  the  rehearing  by  the  District 
Judge  of  Ahmedabad.  of  depriving  Gangli 
of  the  character  of  British  territory,  and  its 
inhabitants    of    the    status    and    rights  of 
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British  subjects.  That  question,  considered 
as  one  oc  fact  in  this  particular  case,  apart 
from  the  general  constitutional  question  as 
to  the  power  of  the  Crown  to  make  a  cession 
in  any  case,  does  not  appear  to  have  been  so 
fully  considered  by  the  High  Court  of 
Bombay  as  their  Lordships  think  it  deserved 
to  be.  It  has  now  (on  the  1 7th  o\  February 
last)  been  the  subject  of  a  separate  argument 
at  this  Bar. 

The    facts   material  to  the  determination 
of  this  question  may  be  thus  stated  : — 

There   are  in  the   Province  of  Katlywar 
one   or   more  talooks  of  large   extent   and 
value   belonging  to  the  Thakoor  of   Bhow- 
naggar,  which  (whether  that  province  ought 
or  ought  not  to  be   regarded  as  a  part  of 
Her  Majesty's  dominions)  have  never  been 
brought  under  the  ordinary  administration 
of  the  British  Government  in   India.     The 
Thakoor   is   also    the    proprietor    of    other 
large     talooks     (the     town     and     port     of 
Bhownuggur,  and  many  other  villages  and 
places,  including  Gangli),  forming  part  of^ 
the  districts  of  Dundooka  and   Gogo,  &c.,' 
which,    having    previously    been     part     of 
Kattywar,   were    ceded   by  the  Peishwa  to 
the     British    Government   in    1S02    by   the 
Treaty  of  Bassein.     The  territory  so  ceded 
was  left,  till  1815,  under  native  administra- 
tion ;  but  in  that  year  it  was  brought  under 
the    ordinary    jurisdiction    of     the     British 
Courts  of  the  Bombay  Presidency,  and   so 
remained  until  those  proceedings  in    1866, 
the  effect  of  which  is  now  in  question.     As 
to  these  latter  estates,  the  Thakoor,  and  all 
his  dependents  residing  thereon,  were  (be- 
yond controversy)  subject  to  British  law  and 
jurisdiction. 

Before  1802  the  whole  Province  of 
Kattywar  was  divided  between  the  Peishwa 
and  the  Guikowar,  who  claimed  over  it 
sovereign  rights,  chiefly  consisting  in  the 
exaction  of  tribute.  A  small  number  of 
estates  in  the  province  were  held  rent-free ; 
but  for  the  greater  part  the  Chieftains  paid 
tribute  of  the  same  character  (so  far  as 
their  Lordships  can  judge)  as  the  land- 
revenue  which  is  paid  to  the  Government 
in  British  India  ;  and  Mr.  Aitchison,  in  a 
work  of  authority,  referred  to  on  both  sides 
at  the  Bar  (•*  Treaties, "  Vol.  VI.,  p.  366), 
states  that  the  sovereignty  of  the  country 
was  understood  by  the  Chiefs  to  reside  in 
the  power  to  which  this  tribute  was  paid. 
The  rest  of  the  rights  of  the  Peishwa,  in 
those  parts  of  Kattywar  which  had  not  been 
transferred  to  the  British  Government  by 


the  Treaty  of  Bassein,  were  ceded  to  Great 
Britain  in  1817. 

With  respect  to  the  Guikowar  (leaving 
out  of  consideration  one  or  more  talooks  of 
which  that  Prince  is  at  the  present  day  the 
direct  proprietor),  it  appears  that  in  1807  a 
settlement  was  made  between  the  Guikowar 
and  the  Chiefs  tributary  to  him  through  the 
intervention  and  under  the  guarantee  of 
the  British  Government ;  engagements  being 
then  taken  for  the  payment  of  a  fixed 
revenue  by  those  Chiefs  whose  estates  were 
not  held  rent-free.  The  amount  of  tribute 
then  fixed  for  the  Kattywar  estates  of  the 
Thakoor  of  Bhownuggur  was  74.000  rupees ; 
and  as  it  was  thought  expedient  to  consoli- 
date the  whole  of  the  claims  over  all  the 
Thakoor's  estates,  an  agreement  was  made, 
with  his  consent,  for  the  transfer  of  the 
revenue  payable  by  him  to  the  Guikowar 
for  his  Kattywar  estates  to  the  British 
Government  *  as  purt  of  the  consideration 
for  certain  arrangements  which  were  at  the 
same  time  made  for  the  support  of  a  con- 
tingent force.  In  1820,  by  a  further  agree- 
ment, the  Guikowar  engaged  to  send  no 
troops  into  Kattywar,  and*  to  makeL  no 
demands  upon  the  province,  except  through 
the  British  Government.  Since  that  date, 
the  supreme  authority  in  Katiywar  (as  far 
as  it  had  been  previously  vested  in "  the 
Peishwa,  or  in  the  Guikowar)  has  been 
exercised  solely  by  the  British  Government. 
The  tribute  payable  by  the  different  Chiefs 
has  been  collected  by  the  British  authorities ; 
the  Guikowar  receiving  from  them  the 
share  of  it,  to  which  he  is  entitled 
according  to  the  exisiing  agreements.  The 
tribute  payable  in  1871  by  the  Thakoor  of 
Bhownuggur  (in  respect  of  the  aggregate  of 
his  Katiywar  estates,  and  of  the  estates 
included  in  the  alleged  cession  of  1866)  is 
stated  in  the  *' Kattywar  Local  Calendar 
and  Directory"  of  that  year  (a  book  refer- 
red to  during  the  last  argument  as  contain- 
ing correct  InformAtion  on  public  matters 
relating  to  the  province)  as  amounting  in  the 
whole  to  Rs.  1,5.1,917  per  annum;  of  which 
Rs.  1,28,060  were  collected  in  right  of,  and 
retained  by,  the  British  Government; 
Rs.  3.999  were  collected  in  right  of,  and 
paid  over  to,  the  Guikowar ;  and  the  sum  of 
Rs.  22,858  was  a  customary  sub-tribute 
paid  under  the  name  of  **  Zortullubee "  to 
the  Nawab  of  Joonaghur,  one  of  the  Chiefs 
of  the  province,  who  appears  formerly  to 
have  established  some  kind  of  superiority 
over  the  rest.  ^ 

Their  Lordships  have  now  to  refer  to  the 
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judicial  administration  of  Kattywar.  Down 
to  183 1,  this  appears  to  have  been  left,  with- 
out any  regular  control,  in  the  hands  of  the 
Chiefs.  But,  in  that  year  (a  **  Political 
Agency  "  having  been  established  at  Rajcote 
in  1820),  the  British  Government  constituted 
a  Criminal  Court  of  Justice  in  Kaityvvar, 
under  the  presidency  of  the  Political  Agent, 
wiih  three  or  four  Chiefs  as  assessors,  for  the 
trial  of  capital  crimes  in  the  estates  of  Chiefs 
who  were  too  weak  to  punish  such  offences, 
and  of  crimes  committed  by  petty  Chiefs 
upon  one  another,  or  otherwise  than  in  the 
exercise  of  their  recognized  authority  over 
their  own  dependents.  Until  1853,  every 
sentence  passed  by  this  Court  was  submitted 
to  the  Bombay  Government  for  their  approval. 
(Aitchison,  Vol.  VI.,  p.  367.)  In  1862,  the 
whole  of  this  administration  was  re-organized. 
The  province  was  then  divided  into  four 
districts  (the  eastern  district  including  all  the 
Talooks  belonging  to  the  Thakoor  of  Bhow- 
nuggur),  in  each  of  which  were  placed 
officers,  called  "  Political  Assistants,"  with 
other  British  Magistrates  under  them,  all 
under  the  control  of  the  Political  Agent. 
TliQ  entire  number  of  Kattywar  Stales 
under  separate  Chiefs  (large  and  small)  is 
188;  of  whom  96  pay  tribute  to  or  in  right 
of  the  British  Government  only;  70  to  or  in 
rigiit  of  the  Guikowar  only;  and  nine  (of 
whom  the  Thakoor  of  Bhownuggur  is  one) 
to  or  in  right  of  both  Governments  ("Katty- 
war Directory,"  pp.  54-56).  These  Chiefs 
were,  by  the  arrangements  made  in  1S62, 
distributed  into  seven  different  classes.  To 
the  first  class  (consisting  of  four  or  fi\Q,  of 
whom  the  Thakoor  of  Bhownuggur  is  one), 
unlimited  criminal  and  civil  jurisdiction, 
with  the  exception  of  criminal  jurisdiction 
in.  certain  cases  over  "British  subjects" 
(however  that  expression  ought  to  be  inter- 
preted) was  allowed.  The  jurisdiction  of 
the  second  class  (either  originally,  or  by  the 
effect  of  a  Circular  Order  afterwards  issued, 
No.  14  of  1866)  was  substantially  the  same. 
The  jurisdiction  of  the  four  next  classes  was 
restricted,  in  criminal  matters,  to  limited 
powers  of  fine  and  imprisonment;  and  in 
civil  matters,  to  the  cognizance  of  suits  of 
limited  amount ;  the  greatest  powers  (those 
of  the  Chiefs  of  the  third  class)  being  to 
imprison  for  seven  years,  to  impose  fines  of 
Rs.  10,000,  and  to  decide  civil  suits  of 
Rs.  20,000  value ;  while  the  sixth  class 
could  only  imprison  for  three  months,  impose 
fines  of  Rs.  200,  and  decide  civil  suits  of 
'  Rs.  500  value.  The  seventh,  or  lowest  class 
of    all,   was  entirely   deprived  of  all   civil 


jurisdiction,   but,  in   criminal 
imprison  for  not  more  than  fifteen  dars, 
impose  fines  not  exceeding  Rs.  25.  Aii 
jurisdiction,  both  civil  and  criminal  tl 
out  the  province   beyond  the  limits  of 
allowed  to  the  Chiefs,  was  reserved   ta 
British  Officers  and  Magistrates   ander 
authority   of   the    Political    Agent 
1 87 1,  there  was  an  establishment  ol  tl 
one   such  Officers  and  Magistrates 
whole.     ("  Directory,"  pp.  520-527.) 

In  1863,  two  elaborate  Codes  of  Ki 
lions  (based  upon  the  Indian  Penal  and 
Codes)  were  promulgated  with  the 
of  the  Indian  Government  for  the  guii 
of  the  British  Judicial  Officers  and 
trates  in  Kattywar.     ("  Directory,  '*  pp. 
253.)     These   Codes   established,     both 
name  and  in  substance,  regular  and 
organized  Courts  of  Justice,  with  pow< 
execute    warrants    and    issue    comnth 
throughout  the  province,  and  to  take  se 
from  suspected  persons  in  the  name  of 
Queen.     (Articles  39,  55,  154  of  the 
nal,   and   Article    104   of  the   Civil, 
It  may  be  added  that,  on  the  face  of 
Codes  (especially  by  Article  10  of  the 
Code,    which    pointedly    distinguishes 
Chiefs  of  Kattywar  from  "Sovereign  P01 
and  "Independent  Chiefs"),  and  by 
later  Circular  Letters  of  the  Political  Ai 
(No.  II  of   1866,  No.  2  of  1867,  No.  Ill 
1869,   and  that  of  the  7th  May   i868) 
whole  jurisdiction  exercised  by  the  Chie^j 
all  the  seven  classes  is  treated  as  confe 
upon  them  by  the  British  Government. 

These  being  the  circumstances  which 
Lordships  think  material  to  a  correct  us 
standing,  of  the  arrangements  between 
Indian   Government  and   the    Thakoor 
Bhownuggur,  and  of  the  steps  taken  to 
them  into  effect,  it  now  becomes  necessaryi 
advert   to    those  arrangements.     It  a] 
that  the  difference  between  the  positios^ 
the   Thakoor   in    his   Kattywar   estates, 
which  he  continued  to  exercise  his  anc' 
powers,    paying   a   fixed    revenue,   and 
position  in  his  British  estates  (including 
two  largest  towns  and  his  place  of  residei 
in  which,  since  1815,  he  had  been  sabjectJ 
ordinary  British  laws,  was  (in  the  langns 
of  Mr.  Aitchison,  Vol.  VI.,  p.  374) 
irritating   to   him."     With    a   view  (aia< 
other  things)   to  remove   or   diminish 
source  of  discontent,  an  agreement  was 
eluded  between  him  and  the  Indian  Govern**  i 
ment  in  i860,  which  is  printed  at  pp.  4i(i* 
20  of  the  same  volume  of    Mr.  Aitchiso&iiv 
work. 
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Ix  is  entitied  "  Settlement  framed  accord- 
jag  to  Resolutions  of  the  Bombay  Govern- 
ment, Nos.  3826  and  3829,  dated  23rd 
October  i860" — a  title  which  has  the 
aipect  of  an  agreement  as  to  rent  and  other 
terms  of  tenure,  rather  than  that  of  a 
treaty  between  the  head  of  a  Sovereign 
State  and  a  Foreign  or  Independent  Power. 
When  the  particular  terms  of  this  agreement 
are  examined,  they  confirm  that  impression. 

By  the  ist  and  8th  articles,  the  Thakoor 
of  Bhownuggur  and  the  British  Government 
reciprocally  agreed  to  cancel,  frpm  and  after 
i))e  t$t  May  1861,  "the  lease  of  the  villages 
of  the  Thakoor's  talooks  in  the  districts  of 
Puhdooka,  Raqpore,  and  Gogo,  which  was 
executed  ii>  A.  D.  1848."  and  "instead 
thereof,  the  Thakoor  agreed  to  pay,  for  the 
whole  of  the  villages  enumerated  in  that 
lease,  a  fixed  jumma  of  Rs.  5,200  yearly 
for  ever,"  which  sum  "shall  not  be,  in  any 
way,  affected  by  the  result  of  any  action  or 
other  process  brought  by  any  party  against 
the  Tnakoor's  right  of  possession,  in  any 
p^rt  of  the  said  talooks ;  nor  shall  the  said 
estates  (excepting  Bhownuggur,  with 
Wudwa,  Sehbre,  and  the  ten  villages  thereof 
^bpiit  to  be  attached  to  Kattywar)  be 
exempted  on  account  of  this  payment  from 
4ny  general  taxation,  not  coming  under  the 
bead  of  land  tax  or  rental,  which  Govern- 
ment may  impose  on  their  districts  under  the 
K^galations." 

It  appears,  therefore,  that  the  talooks  in 
Go!go,  including  Gangli,  which  were  "  about 
to  be  attached  to  Kattywar,"  had  been 
incladed  in  the  lease  of  1848,  which  was 
t^ien  to  be  cancelled ;  and  that,  although  the 
Government  did  not  reserve,  as  to  those 
particular  talooks,  the  same  right  of  "  general 
tajiation"  which  they  expressly  reserved  as 
to  the  residue  of  the  Thakoor's  British 
estates,  which  ^ere  intended  to  continue 
subject  to  the  Bombay  Regulations,  still 
t^ose  talooks  were  included  in  the  estates 
in  respect  of  which  a  fixed  jumma  of 
Ra.  ^ytoa  was  to  be  paid  in  perpetuity  by 
t^  Thakoor. 

By  the  3nd  article,  the  Thakoor  agreed 
(^ertaiix  questions  of  account  between  him- 
self an4  the  British  Government  being 
thereby  adjusted)  "  to  pay  up  his  Kattywar 
tribute  ({'.«.,  the  jumma  for  his  Kattywar 
property-,  which  had  been  fixed  in  perpetuity 
iQ  1807),  yearly  in  full,  according  to  settle- 
ment." 

By  the  3rd  and  9th  articles  it  was  reci- 
procally agreed  that  the  port  dues  and 
cvutoDVS  of  the  port  of  Bkownuggur  sliould 
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continue  to  be  collected  at  British  rates,  and 
by  the  British  Government;  but  that,  when 
collected,  the  whole  net  produce  of  the  port 
dues,  and  three- fifths  of  the  net  produce  of 
the  customs  (as  **  the  share  of  the  Thakoor^') 
should  be  paid  over  to  the  Thakoor  by  the 
Government,  who  were  to  retain,  as  "the 
share  of  Government,"  the  other  two-fifths 
of  those  customs. 

The  town  and  port  of  Bhownuggnr  were 
part  of  the  territory  to  which  the  7th  arti- 
cle (that  directly  bearing  upon  the  present 
question)  relates.  That  article  is  in  these 
words :  "  Upon  the  above  conditions  Her 
Majesty's  Government  agree  as  follows: 
Government  concede,  as  a  favour,  and  not  as 
a  right,  the  transfer  of  Bhownuggur  itself, 
with  Wudwa,  Sehore,  and  ten  subordinate 
villages,  from  the  district  of  Gogo,  subject 
to  the  Regulations,  to  the  Kattywar  Political 
Agency." 

This  is  not  the  language  of  cession.  It  Is 
primd  facie  nothing  more  than  an  engagement 
for  the  transfer  of  the  places  mentioned  (in* 
eluding  Gangli),  which  were  then,  beyond 
question,  British  territory,  from  a  Regulation 
Province  to  an  extraordinary  jurisdiction, 
The  other  articles  are  consistent  with  this 
view. 

After  the  conclusion  of  this  agreement  in 
i860,  a  delay  of  some  years  followed  before 
anything  was  done  with  a  view  to  give  effect 
to  the  provisions  of  the  7th  article ;  '*  owing  " 
(as  Mr.  Aitchison  states.  Vol.  VI.,  p.  374) 
''  to  some  doubts  as  to  the  precise  status  of 
Kattywar  with  respect  to  British  laws."  In 
1865,  however,  the  Thakoor  pressed  for  the 
completion  of  the  arrangement.  In  the 
letter  from  the  Secretary  to  the  Government 
of  India  of  the  31st  of  May  1865  to  the 
Acting  Secretary  of  the  Government  of 
Bombay  (printed  at  page  i8i  of  the  Record), 
the  measure  is  described  as  '^  the  contemplated 
transfer  of  the  town  of  Bhownuggur,  of  the 
district  of  Sehore,  and  of  the  villages  in 
Dundooka  and  (jogo,  to  the  supervision^ 
laws,  and  regulations  of  the  Kattywar  Pbll- 
ticaj  Agency."  By  that  letter  the  Governor- 
General  in  Council  authorized  'Uhe  contem- 
plated arrangement "  being  at  once  carried 
into  effect,  with  the  reservation,  however,  for 
which  the  Government  of  Bombay  were 
directed  carefully  to  provide  that,  "in  the 
event  of  gross  misconduct  on  the  part  of  the 
Thakoor"  (of  which  the  Government  of 
Bombay  were  to  be  the  judges),  *^the89 
territories  should  revert."  A  reason  was 
added  for  holding  that  "the  projected  trans- 
fer would  have  been  legalized  "  by  the  agrees 
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ment  of  i860;  viz.,  that  "Her  Majesty's 
Secretary  of  State  for  India  had  decided  that 
tCattywar  was  not  British  territory." 

Their  Lordships  think  that,  if  such  an 
opinion  had  been  expressed  by  the  Secretary 
of  Stale  for  India  (of  which  no  direct  evi- 
dence is  found  in  the  papers  before  them),  and 
if  that  opinion  could  be  proved  to  be  well 
founded,  it  would  siill  not  have  the  effect  of 
converting  a  transfer  of  certain  British  terri- 
tories from  ordinary  British  jurisdiction  **  to 
the  supervision,  laws,  and  regulation  of  the 
Kattywar  Poliiical  Agency/'  into  a  cession 
of  British  territory  to  a  Native  Stale.  Such 
a  cession  would  be  a  transaction  too  impor- 
tant in  its  consequences  boih  to  Great  Britain 
and  to  subjects  of  the  British  Crown,  to  be 
established  by  any  uncertain  inference  from 
equivocal  acts. 

Their  Lordships  assume  (though  the  pre- 
cise language  used  does  not  seem  to  be  quite 
apt  for  that  purpose)  that  what  was  intended 
was  to  confer  upon  the  Thakoor  of  Bhow- 
nuggur,  within  the  "  transferred  "  districis, 
as  large  a  criminal  and  civil  jurisdiction  as 
that  which  he  exercised  in  his  estates  situate 
within  the  proper  limits  of  the  Kattywar 
Political  Agency,  subject  only  to  the  same 
supervision  and  control  of  the  Katty^'ar 
Political  Agent  to  which  he  was  subject  in 
respect  of  those  estates. 

But  such  a  grant  of   jurisdiction   (if  the 
Government  of  India  or  the  Crown,  without 
a  Legislative  Act,  had  been  able  to  grant  it) 
would  not  have  deprived  the  Crown  of  its 
territorial  rights  over  the  **  transferred  "  dis- 
tricts, or  the  persons  resident  therein  of  their 
rights  as   British   subjects.     Whatever    may 
have  been  the  opinion  of  the  Indian  Govern- 
ment as  to  the  effect  of  what  was  done  (con- 
cerning   which    their    Lordships   will   only 
observethat  the  documents  of  iS7oand  1871, 
printed  at  pp.   1S5  and   184  of  the  Record, 
t9,ke  it  for  granted  that  a  cession  of-  territory 
to  a  Native  Stale  had  been  made',  which  is  the 
point   to   be   determined),   their  Lordships* 
judgment  must   be  founded,   not  on   mere 
opinions,  but  on  facts ;  and  they  find,  in  pqint 
of  fact,  that  there  was  no  cession  of  territory 
in  this  case,  unless  it  can  be  deemed  to  have 
been  made  by  the  agreement  of  i860,  or  by 
the  notification  in  the  Bombay  Government 
Qazette  of  the  29th  January    1866  (issued. 
no  doubt,  in  obedience  to  the  directions  of 
the  Indian   Government,   contained    in   the 
letter  of  the  31st  May  1865)  ;  which  merely 
declared  that,  *'  in  accordance  with  the  Con- 
vention,  &c."   (/>.,   with   the  agreement  of 
i860),  the  villages  in  question  were,  "from 


and  after  the  ist  of  February  1866, 
from  the  juri?diction  of  the  rcve 
and  criminal  Courts  of  the  Boinba.|r 
dency,  and  transferred  to  the  supe 
the   Political    Agency    in  Kattywar, 
same  condhions   as  to   jurisdiction 
villages  of  the  Talooka  of  the  Th 
Bhownuggur   heretofore   in    that   pr 
(Record,  p.  176.) 

Their  Lordships  agree  in  the  reasons 
by  the  Judges  of  the  High  Court  of 
on  the  2nd  December  1870  for  holdi 
notification  insufficient  for  the  purpose 
cd  ;  and  they  are  unable  to  find,  in  any 
other  documents  afterwards  submitted 
Court  on  the  application  for  a  rcvie 
good  reason  for  the  subsequent  depart 
the  High  Court  from  that  opinioti,  so 
to  admit  a  review.     The  second  noti' 
of  the  4th  January   1873,  which   ap 
in   the    *<  Indian    Gazette"  after   the 
had  been  ordered,  also  left  the  case  so 
tially  where  it  stood  before.     Thai 
tion    was    merely    to    the    effect    that 
villages  mentioned   in  the  schedule 
on   the    ist    February    i366,   ceded    to 
Slate   of    Bhownuggur."     The    natare 
effect  of  the  act,  so  described  as  a 
to  the  State  of  Bhownuggur,"    rematnt 
it  was  before)  a  proper  subject  for  ja 
inquiry.     What  was  attempted  was,  in 
Lordships'  judgment,  neither  more  nor 
than  a  re-arran^^ement  of  jurisdictions  wi 
British    territory,    by    the    exclusion 
certain   district   from   the    Re.:;ulations 
Coles  in  force  in  the  Bombay  Presid 
and  from  the  jurisdiction  of  all  the 
Courts,    vviih   a   view   to   the    establis 
therein  of  a  native  jurisdiction,  under  Bi 
supervision  and  control.     But  this  could 
be  done  without  a  Legislative  Act, 
in   this   case,    was   never   passed.      Br 
Imperial  Statute,  3rd  &  \\h  Wm.  IV., 
85,  section  43,  a  general  power  of  le 
tion   (with  certain  exceptions    not   mal 
for  this  purpose)  was  given  to  the  Gove 
General  in  Council  as  to  (among  other  ihi 
*'  all  Courts  of  Justice,*  whether  establis 
by  His  Majesty's  charters  or  otherwise, 
the  jurisdiction  thereof."     This  power  is, 
substance,  continued   by   24.   and  25  Vi 
cap.  67,   section   22,  though   the  partic 
clause  of  the  former  statute  is  repealed, 
the  24th  and  25th  Vict.,  cap.  104.  section  J^ 
the  High  Courts  of  the  several  Presidenci««^ 
were  established    with   such  jurisdiction  tS 
Her  INIajesiy  should,  by  Her  Letters  Patent^  1 
confer   upon  them  ;   and,  under  the  same  ; 
statute,  each  of  those  Courts  was  also  to  hav» 
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and  to  exercise,  "save  as  by  Her  Majesty's 
Letters  Patent  might  be  otherwise  directed, 
and  subject  to  the  Legislative  powers,  in  re- 
lation to  the  matters  aforesaid,  of  the  Gover- 
nor-(5eneral  in  Council,"  all  jurisdiction, 
power,  and  authority  previously  vested  ifl  any 
of  the  East  India  Company's  Courts  within 
the  same  Presidency,  which  were  abolished 
by  that  Act.  It  is  unnecessary  to  refer  to 
later  enactments,  which  only  modified  these 
provisions,  in  a  way  not  affecting  the  present 
case.  The  jurisdiction,  therefore,  of  the 
Courts  of  the  Bombay  Presidency  over 
Gangli  rested,  in  1866,  upon  British  Sta- 
tates  ;  and  could  not  be  taken  away  or  al- 
tered (ds  long  as  Gangli  remained  British 
territory),  so  as  to  substitute  for  it  any  native 
or  other  extraordinary  jurisdiction,  except 
by  legislation,  in  the  manner  contemplated  by 
those  Statutes. 

Upon  two  subordinate  points  in  this  case, 
their  Lordships  think  it  right  to  add  that 
they  agree  with  the  view  taken  by  the  High 
Court  of  Bombay. 

Nothing,  in  their  judgment,  turns  in  this 
case  upon  the  Indian  Evidence  Act  of  1872, 
section.  113.  The  Governor-General  in 
Council  being  precluded  by  the  Act  24  and 
25  Vict.,  cap.  67,  section  22,  from  legislat- 
ing directly  as  to  the  sovereignty  or  domin- 
ion of  the  Crown  over  any  part  of  its  terri- 
tories in  India,  or  as  to  the  allegiance  of 
British  subjects,  could  not,  by  any  Legisla- 
tive Act,  purporting  to  make  a  Notification 
in  a  Government  Gazette  conclusive  evidence 
of  a  cession  of  territory,  exclude  inquiry  as 
to  the  nature  and  lawfulness  of  that  cession. 
And  with  respect  to  the  competency  of  the 
Courts  of  the  Bombay  Presidency  to  pro- 
ceed with  the  suit  between  these  parties,  if 
Gangli  had,  by  any  valid  cession,  ceased  to 
be  British  territory,  their  Lordships  agree 
with  the  High  Court  that  the  foundation  of 
the  jurisdiction  of  those  Courts  over  the 
subject-matter  of  this  suit,  and  the  parties 
thereto,  was  territorial,  and  that  it  could  no 
longer  be  exercised  (whatever  might  be  the 
stage  or  condition  .of  the  litigation  at  the 
lime),  after  such  a  valid  cession  had  been 
made. 

Their  Lordships  will  humbly  advise  lier 
Majesty  to  dismiss  the  appeal. 


The  3rd  April  1876. 
Present : 
The  Hon'ble  F.  A.  Glover,  Judge.  < 

Registration—Prima-facie  Proof. 
Case  No.  1253  of  1875. 

Special  Appeal  from  a  decision  pasud\ 
by  the  Ofjiciating  First  Subordinate, 
Judge  of  Chittagong,  dated  the  24(h 
March  iSys^  reversing  a  decision  of  the' 
Moomiff  of  Satkoniah,  dated  the  21st' 
September  /<?7^. 

Nittyanund  Kur  and  others  (PlaintiflEs), 

Appellants^ 

versus 

Rij  Bullubh  Adyapurahit  (Defendant), 
Respondent, 

Baboo  Aukhii  Chunder  Sen  for  Appellants.' 
Baboo  Sreenath  Banerjee  for  Respondent. 

A  Subordinate  Judge  having  set  aside  the  decision  of 
a  Moonslff  on  the  ground,  inter  alia,  that  it  was  inipro*- 
bable  that  the  defendant  would  have  executed  a  kuboo-' 
leut  in  which  his  rent  was  suddenly  raised  to  about 
three  times  the  rate  at  which  he  had  formerly  paid,  the 
Moonsiff's  order  was  restored  on  the  ground  that  the? 
registration  of  the  kubooleut,  with  all  the  due  formaK- 
ties,  was  primd-facie  proof  of  the  truth  of  its  contents; 
and  that,  as  this  proof  was  not  rebutted  by  defendant^ 
the  Moonsiff  had  been  right  in  acting  on  it. 


WHETrtRR  the  Moonsiff  was  justified  or 
not  in  admitting  the  application  for  review 
was  a  maiter  which  the  Subordinate  Judge 
had  no  power  to  inquire  into.  The  appli- 
cation was  made  within  the  ninety  days 
prescribed  by  law,  and  it  having  been  so 
made,  the  order  for  refusing  or  admitting  the 
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review  was  final.  That  being  so,  we  must 
look  upon  the  first  Court's  judgment  as 
properly  made  upon  the  documents  admitted 
by  the  Moonsiff  on  review. 

With  regard  to  the  kubooleut,  the  Subordi- 
nate Judge  has  refused  to  admit  it,  because 
he  considers  it  extremely  improbable  that  the 
defendant,  who  had  originally  held  the  land 
at  a  jumna  of  Rs.  4-6,  woald  consent  to 
execute  a  kubooleut,  agreeing  to  pay  a  jumma 
of  Rs.  14.  '  In  coming  to  that  conclusion,  he 
has,  and  I  think  incorrectly,  refused  to  con- 
sider the  effect  of  the  documents  which  the 
first  Court  allowed  to  be   put    in,   and  on 
which  he  based  its  judgment.     But  setting 
tliac  aside  for  the  moment,  has  the  Subordi- 
flttle  Judge  decided  the  case  rightly  upon  the 
facts  as  they  were  before  him  irrespective 
of  those  documents?  He  has  decided  against 
the  kubooleac,  because  he  considers  that  it 
is  not  unlikely  that  the  kubooleut  was  fabri- 
cated and  registered.     Now,  by  section  68 
of  the  Registration  Act  (XX.  of  1866),  under 
which  law  this  case  would  come,  it  is  laid 
down  that,  where  a  document  has  been  regis- 
tered  after  compliance  with  the  provisions 
contained  in  section  36  of  the  Act,  one  of 
which  is  that,  if  a  party  who  professes  to 
execute  the   document  appears  before  the 
Registrar  and  admits  execution,  and  if  the 
Registrar  not  knowing  that  party  personall}, 
is  satisfied  after  inquiry  that  the  identifica- 
tion by  a  witness  who  comes  for  the  purpose 
of  identifying  is  genuine,  he  shall  endorse 
on  the  document  a  certificate  containing  the 
word     "  registered/'     and    such    certificate 
shall  be  signed,  sealed,  and  dated  by  him, 
and  shall  then  be  primd-faa'e  evidence  that 
the  document  has  been  duly  registered  in 
manner  provided  by  the  Act,  and  that  the 
fsct»  mentioned  in  the  endorsement   have 
occurred  as  therein  mentioned.     Now,   the 
iact»  mentioned  in  the  endorsement  upon  this 
kttbooleut  are  that  Raj  Bullubh  Surma,  who 
WM  the  executant  of  the  document,  himself 
came    forward    before   the    Registrar    and 
admitted  execution,  the  Registrar  being  satis- 
fied by  the  statement  of  the  mookhtear  who 
came  for  the  purpose  of  identification   that 
(he  real  Raj  Bullubh  was  before  him.     This 
endorsement  of  the  Registrar  is,  therefore, 
primd'/acie     evidence     by     law    that    Raj 
BalWibh  came  before   him   and    made   the 
admissions  referred  to.     And  it  was  for  the 
defendant  in  this  case  to  rebut  the  evidence, 
which  the  endorsement  made  by  the  Registrar, 
made  in  favour  of  the  plainti£F.     It  is  no- 
where contended  by  the  defendant  that  he 
tAiiQC/^   anytiiing  to  rebut  this  evidence. 


It  is  said  that  the  mookkiear  ougtitfia 
been  sent  for  and  examined.     Il 
been  better  if  the  plaintifif  bad  seat 
examined  the  mookhtear ;  but,  as  the 
that  what  had  already  been  ceftified 
Register  was  primd-facU  evkieace 
face  that  the   defendant  Ra}    BnliiUik 
admit  the  execution  of  the  kubooleiH.  ill 
for  the  defendant,  if  he  tbougbt  it  pi 
send  for  the  mookbtear  and  examine 
At  all  events  it  was  for  ibe   defei 
rebut  \\i^  primd'f^cie  evidence  already 
in  favour  of  the  plaintiff.     My  owd 
is  (over  and  above  this  frndiBg, 
sufiicient   to   reverse    the    decision    cf 
Subordinate  JodgeX  that»  asthe  di 
which  were  accepted  br  the  Moonsiff 
legally  on  the  record,  the  Subordinate  }\ 
was  bound  to  consider  them, 
ments,  of  the  genuineness  of  which 
be  no  possible  doubt,  show  that  the 
cessors  of  the  plaintiff  brought  a  soft 
this  very  defendant  and  got  a  decree, 
default  of  payment  of  the  decretal  mi 
within  fifteen  days,  got  khas  possessioaj 
the  land.     The  Subordhiate  Judge 
it  is  improbable  that  a  tenant  woaid 
to  such  a  large  increase  to  his  rent; 
must  not  be  forgotten  that  his  posrtios 
been  very  much  ahered  for  the 
may  be  that  be  paid   Rs.   4-6  ia  pi 
years,   but  the    landlord    having  got 
possession  under  his  decree  wonid  nai 
insist  on  higher  terms  and  treat  the 
as  a  mere  holder  at  will,  whose  rights  in 
land  had  been  extinguished.  There  is 
therefore  so  very  improbable  in  the  feet 
the   defendant   should   have  executed 
kubooleut  at  a  higher  rate;  and  as  by 
the  endorsement  of  the  Registrar  is 
facie  evidence  of  the  fact  that  the  knl 
was  executed  by  the  defendant,  and 
defendant  has  not  given  any  evidence 
ever  to  disprove  the  fact  that  he  was  pi 
before  the  Registrar  and  admitted  the 
lion    of    the    kubooleut,    I  think    that 
Subordinate  Judge  was  wrong,  and  that 
plaintiff  is  entitled  to  keep  the  decree 
the  MoonsiflF  gave  him.    The  decision  of 
Subordinate  Judge  will,  therefore,  be 
ed,  and  the  order  of  the  first  Couit  n 
with  costs. 
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The  ist  May  1876. 
Present  : 

The  Hon'bk  Sir  Richard  Garth,  ^/.,  Chief 
Justiuy  and  the  Hon'ble  F.  A.  Glover* 
Judge. 

Contritmtioii — Mesoe-profits. 

Case  Nq»  2877  of  1874* 

Special  Appeal  from  a  decision  passed  by 
the  Additional  Judge  of  Ttrhoot,  dated 
the  gih  June  tSy^y  reversing  a  decision 
of  the  Moonsijr  of  Mozufferpore,  dated 
the  13th  August  18^3. 

Bunwaree  Lall  Sahoo  (Defendant)^ 
Appellanty 

versus 

Svdhist  LaH  (Plaintiff),  Respondent. 

Mr.  R.  L^  Saadel  for  Appellant. 

Baboo  Rajendro  Nath  Rose  for 
Respondent. 

I»  a  dain  foe  contribuiioo  acisw^  out  of  a  former 
suit  in  which  a  District  Judge  had  given  a  decree 
against  the  present  ptaintin  and  defendant^  and  in  the 
•xecBtion  of  which  the  Moonsiff  had  allowed  mesne> 
^otils  to  the  plaintiff ,  although  the  Judge's  decision, 
which  entered  fully  into  other  details,  had  omitted 
to  award  mesne- profits  r  hkld  that,  as  the  Judge's 
dedsioii  had  made  no  mentioQ  of  uEkesne' profits,  the 
present  plaintiff  was  not  entitled  to  recover,  as  contrib«* 
tioD,  the  sum  which,  in  order  to  secure  his  property 
agarnst  the  joint  decree,  he  had  paid  on  behalf  of  the 


Garth,  C.J . — In  this  case  the  plaintiff 
claims  contribution  from  the  defendant  under 
these  circumstances : — 

A  suit  was  brought  in  the  year  1868  in  the 
Civil  Court  of  the  district  of  Tirhoot  by  one 
Ram  Lall  Jha  vs.  the  present  defendant,  the 
present  plainuff  and  other  persons — in  which 
suit  the  plaintift  claimed  possession  of  certain 
property  as  against  the  present  plaintiff  and 
defendant,  and  also  made  a  further  demand 
of  Rs.  150  for  mesne-profits. 

In  this  suit  the  plaintiff,  on  appeal  to  the 
District  Judge,  was  eventually  successful, 
and  the  Judge,  in  giving  judgment,  went 
very  fully  into  his  reasons  for  considering 
the  plaintiff  entitled  to  possession  of  the 
property — against  the  present  plaintifiE  and 
defendant — and  eventually  made,  in  a  general 
form,  a  decree  against  them,  but  without  say- 
ing a  word,  or  making  any  order,  as  to  the 
claim  for  mesne-profits. 

The  plaintiff  in  that  suit  then  applied  in 
the  Moonsiff's  Court  to  obtain  execution 
against  the  present  defendant  for  the  mesne- 


profLts,  upon  the  ground  that  they  were 
intended  to  be  given  by  the  Judge,  though 
not  expressly  mentioned  ;  but  this  applica* 
tion  was  unsuccessful,  upon  the  ground  that 
no  order  had  been  made  as  to  mesne<> 
profits. 

Another  application  was  then  made  to 
the  same  Moonsiff  by  the  plaintiff  in  that 
suit  against  the  present  plaintiff,  and  on  that 
occasion  it  is  said  that  the  District  Judge 
sent  a  verbal  message  to  the  Moonsiff  that 
he  intended  to  give  mesne-profits.  If  any 
such  message  was  sent,  it  was  undoubtedly 
very  wrong  and  irregular,  and  should  have 
had  no  effect  on  the  Moonsiff's  mind  ;  but 
however,  whether  from  this,  or  any  other 
cause,  the  Moonsiff  made  an  order  for  exe- 
cution against  the  properly  of  the  present 
plaintiff. 

In  order  to  protect  his  property  from  this 
execution,  the  present  plaintiff  paid  the 
whole  sum  claimed  for  mesne-profits,  and 
he  now  brings  this  suit  against  the  defend- 
ant for  half  the  sum  which  he  so  paid  by 
way  of  contribution,  and  the  District  Judge 
has  held  on  api>eal  that  he  is,  entitled  to 
recover. 

From  this  decision  the  defendant  has 
appealed  on  the  ground  that  the  decree  in 
the  former  suit  made  no  mention  whatever 
of  me&ne-profits,  and  that,  according  to  the 
fair  construction  of  that  decree,  it  is  impos- 
sible to  say  that  the  Judge  intended  to  give 
any  mesne-profits;  and  we  are  of  opinion 
that  this  is  the  right  view  of  the  case. 

We  are  bound,  of  course,  to  put  a  reason- 
able construction  upon  the  decree  ;  and  if 
we  could  fairly  gather  from  it  that  the 
Judge  intended  to  award  mesne-profits 
against  the  plaintiff  and  defendant,  although 
he  may  not  have  expressed  himself  very 
clearly,  we  should  be  disposed  to  give  effect 
to  his  intention. 

But  the  Judge,  in  awarding  upon  the 
other  parts  of  the  claim,  gives  his  reasons 
very  fully  for  doing  so,  and  not  only  is  he 
perfectly  silent  as  regards  the  claim  for 
mesne-profits  but  we  cannot  gather  from 
anything  he  says  that  he  intended  to  give 
ihem,  and  it  is  quite  consistent  with  his 
ultimate  decree  that  he  did  not  intend  to 
do  so. 

Upon  the  principle,  therefore,  which  was 
laid  down  in  a  decision  of  the  Full  Bench, 
Mosoodun  Lall  vs.  Beekharee  Singh  and 
others,  6  Weekly  Reporter,  Miscellaneous 
Rulings,  109,  we  think  that  we  have  no  right 
to  import  into  the  decree  as  against  the 
present      defendant    that    which      neither 
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expressly  nor  by  implication  appears  therein, 
and  consequently  we  must  reverse  the 
decision  of  the  Lower  Appellate  Court, 
and  restore  that  of  the  MoonsifF  dismissing 
the  plaintiff's  claim. 

The  appeal  will  be  decreed  with  costs  in 
both  Courts. 


The  2nd  May  1876. 

Present : 

The  Hon'ble  W.  Ainslie  and  G.  G.  Morris, 

Judges. 

Mesne-profits— Assessment 

Case  No.  9  of  1876. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Subordinate  Jud^e  0/  Dinagepore, 
dated  the  2^th  September  t8ys, 

Mussamut  Bibee  Meher  Jan  (Decree-holder), 

Appellant, 

7'ersus 

Mussamut  Bibee  Gerda  and  others 
(Judgment-debtors),  Respondents, 

Mr,  C,  Gregory  and  Moons hee  Mahomed 
Yusuf  for  Appellant. 

Mr.  R,  E.  Tividale  and  Moonshee  Serajul 
Islam  for  Respondents. 

Although  the  assessment  of  mesnc-profits  is  reserved 
for  the  period  of  execution  of  decree,  it  is  an  essential 
part  of  the  decree  itself,  and  not  a  mere  process  in 
execution,  and  must,  therefore,  be  made  by  a  Court 
authorized  to  pass  the  decree. 

Ainslie,  J, — This  is  a  case  in  which  pro- 
perties situated  in  the  districts  of  Purneah 
and  Dinagepore  were  sued  for  in  one^'suit. 
This  Court  authorized    the    Judge  of  the 


district  of  Purneah  to  hear  and   d» 
the   suit.     There    was    an    applicatk 
mesne-profits  from   126210   1273,  and* 
from  the  date  of  possession.     The 
is   not  very  precise   in   iis  form.     It 
necessary  or  proper  for  as  to   state  \ 
time  what  is  its  effect.     The  assess 
mesne-profits,  for  whatever  period  iheji 
allowed,  was   reserved    under    section 
Civil  Procedure  Code,  to  be  made  ta{ 
course  of  the  execution  of  decree. 

It  has  been  determined   in  several 
and  we  have  no  doubt  upon  the  point, 
the  assessment  of  mesne-profits  is  an 
part  of  the  decree  itself.     It  is   not  i 
ceeding  in  execution,  and  is,  therefore, 
thing   which    must   be   done    by  the 
which  was  authorized  to  make  a  d( 
the   case.     The   Purneah   Court 
have  treated  this  matter  as  a  mere  pi 
ing  in  execution,  and  to   have  trans 
the  decree  to  the  Dinagepore  Court,  not] 
for  the  purpose  of  giving  possession  u 
plaintiff,  but  also  for  the  purpose  of  detei 
ing  the  amount  due  to  him  for  mesne^pi 

After  a  prolonged  inquiry,  the  Dinagc 
Court  has  determined  that  a  certain  si 
due  to  the  plaintiff  decree- holder. 
Court  has  disallowed  a  certain  pofti< 
the  decree-holder's  claim  ;  but,  on  the 
hand,  it  has  allowed  certain  items  whi< 
objected  to  by  the  judgment-debtors. 

Both  parties   have   come  before  us 
their  appeals.     Although  this  litigatioo| 
been  so  long  protracted,  we  think  the 
course  which  we  can  adopt  is  to  sen< 
case  down  to  the  Court  at  Purneah,  in 
that   that   Court   may  complete  its  di 
by   declaring   the  sum    which    the    d< 
holder  is  entitled  to  as  mesne-profits. 
that  decree  has  been  so  completed,  it 
capable  of  being  transferred   for 
to  the  Dinagepore  Court,  or  to  any 
Court  within  whose  jurisdiction  the  prof 
of  the  judgment-debtor  may  lie.     We| 
not   at  liberty   to   amend    the   order 
Dinagepore  Court,  because  it  is  an  or< 
a  Court  which  had  absolutely  no  jurisdli 
in  the  tnatter,  and  which  must,  therefoi 
treated  as  a  nullity. 

The  proceedings  and  evidence  takenj 
fore  the  Dinagepore  Court  will,  by  the 
sent  of  the   pleaders   on    both   sides 
before  us  here,  be  treated  as  evidence  bj| 
Purneah  Court,  and  that  Court  will,  as 
as  possible,  carr}'  out  our  order  and  com] 
its  decree. 

We  think  that  each  party  should  bear| 
own  costs  of  this  appeal. 
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The  2nd  May  1876. 


Present  : 


(be  Hon*ble  E.  G.  Birch,  Judge, 


lent — Time  and  Manner  of  tnloyvig 
Easement. 


Case  No.  20S8  of  1875. 

Appeal  from  a  decision  passed  by 

Offictating     Judge     of     ^hahabad^ 

*d  the    2jih   July    iS*j^,  reversing  a 

ion    of   the   Moonsiff  of  Sasseeram, 

fd  the  2jth  March  tSy^. 

sssur  Misser  and  others  (Defendants). 
Appellants^ 

m 

versus 

iBrojo  Bhookun  Misser  (Plaintiff), 
Respondent, 

hos  Anund  Go  pal  Paleet  and  Chunder 
Madhub  Ghose  for  Appellants. 

ishee  Mahomed  Vusufiox  Respondent. 


sait  for  the  recovery  of  a  rig^ht  of  easement  in  a 
^that  had  been  closed  up,  in  which  the  Moonsiff 

that  a  drain  had  existed  which  had  recently  been 
li  and  that  there  was  no  other  way  whereby  water 

escape  (rem  plaintiff's  land,  and  accordingly 
plaintiff  a  decree  which  was  upheld  by  the 

*:  HRLD  that  the  real  issue  to  be  tried  was,  whether 

aintiff  had  enjoyed  the  easement  for  the  time  (20 
O^d  in  the  manner  laid  down  in  the  law.] 


^HE  objection  urged  in  special  appeal  in 
case  is  that  the  Courts  below  have  mis- 
'bended  the  nature  of  this  suit  and  the 
whioh  has  to  be   tried ;   and    that    in 

iscquence  of  the  way  in  which  this  suit 

been  tried,  there  has  not  been  a  proper 

"Og  as  to  whether  the  plaintiff  had  ac-. 

red  the  right  of  easement  which  he  sets 

to  is  clear  from  the  MoonsiiTs  judgment 
he  mainly  based  his  finding  upon  the 
siigaiioD  which  he  held  upon  the  spot, 

^€«  he-appears  to  have  had  some  land  dug 


up,  and  to  have  come  to  the  conclusion  from 
the  state  of  the  earth  so  turned  up  ihat  the 
drain  had  been  newly  stopped  by  the  defend- 
ants. Then  the  Moonsiff  goes  on  to  say 
that  there  is  no  other  outlet  by  which  the 
water  of  the  plaintiff's  house  could  be  drain- 
ed off.  Then  he  says  that  the  allegation  of 
the  defendants  that  no  drain  existed,  is  found 
to  be  wholly  false.  He  comes  to  the  con- 
clusion that  the  plaintiff's  claim  is  just  and 
proper,  and  decrees  the  case,  requiring,  by  his 
decretal  order,  that  the  plaintiff  should  con- 
struct the  drain  in  question  pukka  with 
stones  or  bricks,  and  cover  the  same,  so  that 
no  loss  may  accrue  to  the  defendants. 

Upon  appeal,  the  Judge,  after  commenting 
upon  the  improper  reception  of  some  evi- 
dence by  the  Moonsiff,  considers  that  the 
inspection  of  the  premises  by  the  Moonsiff 
and  the  conclusion  arrived  at  from  such 
inspection,  was  of  great  importance,  and  had 
materially  assisted  him  in  arriving  at  a 
correct  conclusion  on  the  case.  The  Lower 
Appellate  Court  also  finds  that  the  defendants' 
plea  is  false.  The  Judge,  therefore,  confirms 
the  finding  and  decree  of  the  Moonsiff. 

I  think,  as  has  been  contended  for  by  the 
learned  pleader  who  appears  for  the  appel- 
lant, that  the  real  issue  to  be  decided  in  this 
case  has  been  overlooked  by  both  the  lower 
Courts.  It  is  not  sufficient  for  the  plaintiff 
to  say  that  he  has  used  this  drain  and  that 
he  has  been  deprived  of  that  use  by  some 
acts  of  the  defendants.  Cases  of  this  nature 
have  to-  be  considered  with  reference  to  the 
provisions  of  section  27  of  Act  IX.  of  1871, 
which  says,  that  **  where  any  way  or  water- 
"  course  or  the  use  of  any  water  or  any  other 
"  easement  (whether  affirmative  or  negative) 
**  has  been  peaceably  and  openly  enjoyed 
**  by  any  person  claiming  title  thereto  as  an 
"  easement  and  as  of  right  without  inler- 
'*  ruption  and  for  twenty  years,  the  right  to 
"  such  access  and  use  of  light,  or  air,  way, 
"  watercourse,  use  of  water  or  other  ease- 
"  ment  shall  be  absolute  and  indefeasible/' 
The  real  point  for  trial  in  this  case  was 
whether  the  plaintiff  had  enjoyed  this  ease- 
ment over  the  land  of  the  defendants  for 
the  lime  and  in  the  manner  laid  down  in  this 
section.  It  seems  to  me  that  there  has  been 
no  trial  of  the  real  issue  between  these 
parties.  I  reverse  the  decisions  of  both  the 
lower  Courts,  and  remand  the  case  to  the 
Court  of  first  instance  in  order  that  the 
Moonsiff  may  try  this  suit,  after  framing  the 
issues  with  reference  to  the  provisions  of 
the  section  above  referred  to.  Costs  to  abide 
the  ultimate  result. 
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The  2nd  May  1876. 
Present : 

The  Hon'ble  Sir  Richard  Garth.  Ki.,  Chief 
Justice,  and  ihe  Hon'ble  C.  Pontifex, 
Judge, 


<i 


Suit  for  Land  "—Jurisdiction— Trust 


Appeal  from  a  decision  pcLssed  by  the  Hon  hie 
J,  B.  Phear,  one  of  the  Judges  of  this 
Court,  exercising  the  Original  Civil  Juris- 
diction, dated  the  2nd  February  /8y6. 

Delhi  Bank  (Plaintiff),  Appellant, 

versus 

Wordie  and  another  (Defendants), 
Respondents. 

The  Advocate-  General  and  Mr,  G.  If,  P. 
£vans  far  Appellant. 

Messrs.  J,  T,  Woodroffe,  C.  C,  Macrae, 
Branson  and  Macgregor  for  Respondents. 

Where  one  of  two  co-sharers  in  certain  Unds,  act- 
ing: under  a  power-of-attorney,  had  conveyed  the  pro- 
perty  of  the  other  to  a  creditor,  under  a  trust  for  the 
conversion  of  all  the  said  property  including  the  above 
mentioned  lands  into  money,  for  the  satisfaction  of  the 
debts  due  by  the  other  co-sharer,  and  the  latter  denied 
the  right  of  the  former  to  make  such  a  disposition  of 
his  property  under  the  power-of-attorney  :  HKLD  that 
the  suit  was  essentially  a  "suit  for  land"  in  the 
raofussil  which  the  High  Court  on  its  Original  Side 
had  no  jurisdiction  to  try. 

Garth,  C.J, — In  this  case  we  think  that 
the  judgment  of  the  Court  below  should  be 
affirmed,  upon  the  ground  that  the  Court  had 
no  jurisdiction  to  entertain  the  suit. 

The  plaintiff's  Bank  were,  at  the  com- 
mencement of  the  year  1875,  creditors  of  the 
defendants,  Morrell  and  Lightfoot,  to  a  very 
large  amount. 

Morrell  and  Lightfoot  were  the  owners  at 
that  time  of  certain  lands  in  the  districts  of 
Backergunge  and  Jessore,  Morrell  being  en- 
titled to  a  14-anna  share,  and  Lightfoot  to 
a  3-anna  share  in  those  lands.  Morrell  and 
Lightfoot  were  indebted,  at  that  time,  to  seve- 
ral creditors,  and  the  defendant  Lightfoot 
had  left  this  country  and  given  Morrell 
certain  powers-of-attorney  to  act  for  him 
during  his  absence. 

In  this  state  of  things,  on  the  14th  of  May 


1875,  Morrell,  acting  not  only  for 
but  professing  to  act  for  Lightfoot : 
the  powers-of-attorney,  executed  in  C 
a  deed,  by  which  he  conveyed  the  saw 
(amongst  other  property)  to  the   defi 
Wordie  and  Longmuir,  in  trtist  to 
such   part  of   the   property   as  cons 
money,  and  to  sell  and  convert  into 
all  the  rest  of   the    property    incli 
said  lands,  and  out  of  the  money  so 
realized  to  pay  the  creditors  of  Moi 
Lightfoot,  either  in  fall  or  rateably, 
as  the  money  would  go. 

The  defendants   Wordie    and 
took  upon  themselves  the  trust  pf  the 
and  appointed  Morrell  their  agent  to 
the    property    nniil    the   sale,    nnder 
direction. 

The  trustees,  however,  fonnd  coasii 
difficulty  in  carrying  out  the  trusts  ; 
defendant  Lightfoot,  upon   hearing   dt 
deed,  repudiated  the  transaction  all 
and  denied,  and  $till  denies,  MorreiTs 
rity  to  deal  thus  with  his  share  of  tbe 
perty  under  the  powers-of-altorncy. 

Upon   this   Wordie   and    Longmoir 
unwilling  to  proceed  any  further  in  tbe 
cutton  of   the  trusts,  and  were  desin 
being  discharged  from  their  responsil 
under  the  trust-deed  ;  whereupon  the 
iffs,   as   creditors   largely   interested 
that  deed,  instituted  this  suit,  praying 
the  trusts  of  the  deed  might  be  carri^ 
effect;  that  the  trustees   might  be    rel 
from  the  execution  of  the  trusts  ;  and  ti 
receiver  or  manager  might  be  appoints 
carry  out  the  trusts  under  the  order  of 
Court. 

To  this  suit  an  objection  has  been  rais 
behalf  of  the  defendants  Morrell  and 
foot,  that  the  Court  have  no  power  to 
tain  such  a  suit,  inasmuch  as  it  is  *^a 
for  land  "  within  the  meaning  of   the 
clause  of  the  Charter,  the  land  being 
ated  in  the  mofussil. 

The  plaintiffs  contend  that  this  is  not 
that  the  lands  which  are  sought  to  be  af 
ed  are  only  a  portion  of  certain  partn< 
properties  belonging  to  Morrell  and 
foot ;    and   that  the   object  of  the   suit 
merely  to  enforce  the  carrying  oat  of  a 
created  by  Morrell  for  the  joint  benefit^ 
Lightfoot  and  himself,  and  in  order  to 
a   beneficial  arrangement   with   their 
creditors. 

In  support  of  this  view  several  autbi 
have  been  cited  on  behalf  of  the  appellailiki 
all  founded  more  or  less  upon  the  prtnc^' 
laid   down  by  Lord  Hardwick  in  Fenn  nc^ 
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Lord  Baltimore,  and  in  the  notes  upon  that 
case  in  2  White  and  Tudor*s  £q.  Cases, 
page  780,  that  Courts  of  Equity  will  exer- 
cise iheir  powers  in  personam,  in  the  case  of 
trustees   and    others,   resident  within    their 
jurisdiction,  to  oblige  such  persons  to  per- 
forin trusts,  to  carry  out  contracts,  and  to 
obey  the  rules  of    equity,  even  where  the 
subject-matter  of  the  trust  or  contract  or 
equity   may    be   land   situate   out  of  their 
jurisdiction  (see  Bagram  vs.  Moses,  i  Hyde 
aS4,  and  Paget  vs.  Ede,  i  L.  R.,  Eq.,  118). 

But  those  cases  are  all  more  or  less  distin- 
guishable from  the  present,  which  depends 
not  so  much  upon  the  jurisdiction  generally 
exercised  by  Courts  of  Equity  as  upon 
whether  this  suit  is  brought  substantially 
•*  for  land/'  that  is,  for  the  purpose  of  acquir- 
ing title  to,  or  control  over,  land,  within  the 
meaning  of  a  f>articular  clause  in  the  Charter; 
and  we  think,  having  regard  to  what  is  the 
real  object  of  the  suit,  and  to  what  are  the 
rights  and  contentions  of  the  respective 
parties,  it  is  impossible  to  say  that  this  is  not 
substantially  a  *'  suit  for  land/' 

The  express  purpose  of  the  suit  is  to 
compel  the  sale  of  the  whole  of  the  lands 
conveyed  by  the  trust-deed,  including  Light- 
foot's  share  ;  but  then  Lightfoot  objects  that 
his  share  is  not  subject  to  the  trust  at  all, 
because  Morrell  had  no  power  or  authority 
to  deal  with  it ;  and,  therefore,  one  cf  the 
main  points  which  the  plaintiffs  seeic  to 
establish,  and  which  they  ask  the  Court  to 
decide,  is  the  title  of  the  trustees  to  Lighifoot's 
share.  Surely,  in  that  respect,  the  suit  is 
strictly  speaking  one  ''  for  land." 

But  then  the  plaintiffs  say  that  is  not  the 
sole  or  primary  object  of  the  suit ;  and  that 
as  regards  Morrell's  share  in  the  property, 
which  is  by  far  the  largest  portion  of  it, 
there  is  no  question  as  to  the  trustee's  title. 
But  it  was  repeatedly,  during  the  argument; 
put  to  the  learned  Counsel  for  the  plaintiffs, 
and  distinctly  admitted  by  them,  that  it 
would  be  impossible  for  the  Court  to  deal 
effectually  with  the  case,  unless  Lightfoot's 
share  were  included,  as  well  as  Morrell's. 

That  being  so,  and  the  suit  being  con- 
fessedly instituted  for  the  purpose  of  dealing 
with  the  lands  in  their  entirety,  and  those 
lands  being  by  far  the  larger  portion  of  the 
partnership  assets,  we  are  of  opinion  that 
this  is  in  substance  a  suit  for  land  within  the 
meaning  of  the  clause  in  question,  and  that 
the  judgment  of  the  Court  below  was  perfect- 
ly correct. 

The  appeal  will,  therefore,  be  dismissed 
with  costs  on  scale  No.  2. 

Vol.  XXV. 


The  2nd  May  1876. 
Present : 

The  Hon'ble  Sir  Richard  Garth,  A7.,  Chief 
Justice,  and  the  Hon'ble  C.  Pontifex, 
Judge, 

Breach  of  Contract  —  Damages  —  Rate  of 

Damages. 

Appeal  from  a  decision  passed  hy  the 
Hon'ble  Justice  J,  B.  Phear,  one  of  the 
Judges  of  thii  Court,  exercising  the 
Original  Civil  Jurisdiction,  dated  the 
/jth  August  iSyj, 

A.  A.  Cohen  and  another  (Plaintiffs), 
Appellants, 

versus 

Moonshee  Mahomed  Casseem  Nana 
(Defendant),  Respondent, 

Mr,  Jackson  ioi  Appellants. 

Mr,  C,  C,  Macrae  for  Respondent. 

Where  a  breach  of  a  contract  to  supply  gunny  bags 
had  occurred  from  the  failure  of  one  of  the  contracting 
parties  to  receive  three  consecutive  supplies  of  the  bags 
on  tlie  stipulated  dates,  held  that,  even  though  the 
person  contracting  to  supply  the  bags  was  not  in  actual 
possession  of  all  the  bags  in  respect  of  which  he  claimed 
damages,  yet  he  was  entitled  to  recover  damages  accord- 
ing to  the  established  rule  of  awarding  the  difference 
between  the  contract  rate  and  the  rates  prevailing  in  the 
market  at  the  time  of  default. 

Garth,  C,J, — There  is  no  doubt  in  this 
case  as  to  the  plaintiffs'  right  to  recover, 
and  the  only  question  is  as  to  the  amount 
to  which  they  are  entitled. 

The  plaintiffs  claim  damages  for  the 
breach  of  a  contract,  by  which  they  undertook 
to  sell,  and  the  defendant  to  buy,  360,000 
Borneo  gunny  bags  to  be  delivered  by  the 
plaintiffs  during  the  year  1875  at  the  rate  of 
30,000  bags  per  month,  15,000  on  the  15th, 
and  the  other  15,000  by  the  end  of  each 
month.  -    ¥ 

It  is  admitted  that  the  defendant  refused 
to  accept  the  biags,  which  were  to  have  been 
delivered  on  the  aSth  February  and  on  the 
15th  and  31st  March  1875  >'  ^"^  ^^  ^^s  found 
as  a  fact  by  the  learned  Judge  in  the  Court 
below,  and  we  entirely  agree  with  him  in  so 
finding,  that  the  plaintiffs  were  ready  and 
willing  to  deliver  the  bags  on  these  above 
dates. 

It  was  proved  on  the  part  of  the  plaintiffs 
that  these  gunny  bags  were  marketable 
articles  in  Calcutta ;  and  Mr.  Alexander 
Landale,  who  is  a  broker,  stated  that  the 
greater  portion  of  the  gunny  bag  business 
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passed  through  his  hands,  and  ihat,  in  the 
month  of  February  1875,  the  price  of 
Borneo  gunny  bags  was  from  Rs.  20  to 
Rs.  21  per  hundred  ;  at  the  middle  of  March 
Rs.  20;  and  at  the  end  of  March  Rs.  19 
per  hundred.  This  witness  does  not  appear 
to  have  been  cross>examined,  and  no  evidence 
was  offered  by  the  defendant  to  contradict 
or  qualify  his  statement. 

Here,  then,  we  have  a  contract  by  which 
the  plainiifTs  agreed  to  supply  the  defendant 
with  certain  roatketable  goods  at  specified 
periods,  and  a  breach  of  that  contract  by  the 
defendant  in  not  accepting  the  goods,  which 
the  plaintiffs  were  prepared  to  deliver,  at 
three  of  those  periods. 

What,  then,  is  the  measure  of  damages  to 
which  the  plaintiffs  are  entitled  ? 

According  to  the  ordinary  and  well 
established  rule,  they  would,  under  such  cir- 
cumstances, be  entitled  to  recover  the  differ- 
ence between  the  contract  price  of  the  goods 
and  the  market  price  at  the  time  of  the 
breach  (sec  the  judgment  of  the  £xr. 
Chamber  in  Barrow  »j.  Amand,  8  Q.  B.  605). 
^ut  the  learned  Judge  in  the  Court  below 
has  considered  that,  in  this  particular  ease, 
the  ordinary  rule  did  not  apply,  and  for  this 
reason. 

The  plaintiffs,  although  prepared  to  deli- 
ver the  goods  in  accordance  with  the  con- 
tract, never  had  them  in  their  actual  posses- 
sion, nor  could  they  have  procured  them  in 
the  general  market.  Their  only  means  of 
obtaining  them  was  under  a  contract  which 
they  had  entered  into  with  the  Barnagore 
Company  upon  the  terms  (amongst  others) 
that  they  should  pay  for  them  in  cash,  which 
cash  they  looked  to  obtain  on  each  delivery 
from  the  defendant. 

Mr.  David  Gyld  Landale,  the  Manager  of 
the  Company,  stated  in  evidence  that  he  was 
quite  ready  to  supply  the  bags  upon  either 
receiving  cash,  or  holding  the  shipping 
documents  as  security. 

These  circumstances  appear  to  have  led 
the  learned  Judge  to  the  conclusion  that,  in 
this  case,  the  ordinary  rule  for  assessing  the 
damages  did  not  apply ;  and  that  the  proper 
course  was  to  endeavour  to  ascertain  the 
extent  of  the  plaintiffs'  actual  loss,  having 
regard  to  the  terms  of  his  contract  with  the 
Barnagore  Company. 

He  then  proceeds  to  say  in  his  judgment 
that  he  finds  no  materials  in  the  evidence 
which  would  enable  him  to  form  an  opinion  of 
the  plaintiffs'  actual  loss,  and  in  the  result 
he  awards  them   Rs.  500,  avowing,  at  the 


same  time,  that  he  arrives  at  that  sam^ 
no  particular  principle  or  estimate. 
We  cannot  think  that  this  is  a 
legal    mode    of    assessing    the 
damages,  and  we  are  unable  to  disi 
good  reason  why  the  terms  of  the 
contract  with  the  Barnagore  Compaaj 
affect  the  question  of  damages,  or 
ordinary  rule  of  assessment  should 
adopted  in  th  is  case. 

It  was  undoubtedly  quite  right  to 
into  the  arrangement  between   the 
and  the  Barnagore  Company,  in  order 
certain  whether  the  plaintiffs  were 
willing  to  deliver  the  bags  on  the  dajs 
fied  ;  but  that  question  having^  been 
in  the  plaintiffs'  favour,  it  is  difficolt 
how  the  terms  of  that  arrangement 
possibly  affect  the  question  of  damage 
between  the  parties  10  this  snit. 

As  long  as  the  plaintiffs  were  pre] 
deliver  the  goods,  it  appears  to  ns  ii 
rial  how  and  when  they  obtained  them, 
what  price.     Whether  they  cost  the  pl^ 
much  or  little,  they  were  entitled  to 
from    the    defendant    the    contract 
and,  in  the  event  of  the  defendant's 
acceptance,  they  had  a  right  to  charge 
with  the  difference  between  that  price 
the  market  price  at  the  time  of  the  bi 
In  contracts  for  the  supply  of  large 
titles  of  marketable  goods,  more  es] 
when  the  goods  are  to  be  delivered  froml 
to  time  over  a  long  period,  it  rarely  ha] 
that  the  seller  has  the  goods  in  his 
possession. 

In  contracts  by  a  mine  owner  fcff 
supply  of  coals,  or  by  manufacturers  for 
supply  of  marketable  manufactured  ai 
or   by  timber  merchants  for  the  supf 
timber  for  large  undertakings,  the 
of  sale  has  generally  to  be  worked,  or 
f  actured  or  obtained,  as  the  contract  pi 
and  yet,  in  all  such  cases,  the  seller,  isj 
event  of  the  buyer's  non-acceptance  al^ 
time  mentioned  in  the  contract,  has  a 
to  recover  damages  from  him,  asc« 
according  to  the  ordinary  rule. 

If,  in  each  of  such  cases,  the  Court 
bound  to  inquire  what  it  cost  the  mine 
to  get  the  coals,  or  the  manufacturer  to 
the  articles,  or  the  merchant  to  buy  the  tii 
the  inquiry  would  not  only  be  endless, 
would  be  introducing  a  novel,  and,*as  weed 
sider,  an  incorrect  principle  of  ascertaisHi 
the  extent  of  plaintiff's  loss.  In  the  cd 
of  Cort  vs.  The  Ambergate  Railway  Ok 
17  Q.  B.  127,  which  appears  to  haveb«6) 
somewhat  relied  upon  in  the  Court  below,  1 
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found  that  the  goods  which  were 

^|ect     of  sale  were  not   marketable 

was  it  suggested  in  the  course  of 

itxient    that    they    were    so.      The 

iHen  was  for  the  supply  of  several 

tons  of  Railway  chairs,  which,  from 

•y  nature,  would  not  be  bought  and 

a.ny  g^eneral  market,  and  consequently 

lma.ry  rule  affecting  marketable  articles 

not  a.ppiy  to  such  a  contract. 

lis    'we  are  of  opinion  that  the  ordi- 

ile    does   apply,  and   we,    therefore, 

tbe    plainti^s  the  sum  of  Rs.  3,900 

in.  the  plaint,  which  is  a  somewhat 

sum    than    the    evidence    would 

appeal  is  decreed  with  costs  on  scale 


The  4th  May  1876. 

Present : 

Hon'ble  W.  Markby  and  Romesh 
Chunder  Mitter,  Judges, 

^r-daims— Set-off— Allowances— Cost  of 
Cultivation— Collection  Expenses. 

Case  No.  1176  of  1874. 

Appeal  from   a   decision  passed  by 
yudge  of  Easi  Burdwan,  dated  the 
April  18^4,   reversing  a  decision  of 
Subordinate  fudge  of  that  District^ 
fed  the  J I  St  December  iSy^. 

*  Chand  Baboo  (Plaintiff),  Appellant, 

versus 

'Sowdaminee  Dassee  (Defendant), 
Respondent. 

\oos  Unnoda  Per  shad  Banerjee  and 
Taruck  Nath  Sen  for  Appellant. 

\Baboos  Chunder  Meuihub  Ghose  and 
Ashootosh  Dhur  for  Respondent. 

m  195,  Act  VI 11.  of  1879,  which  enables  a  defend- 
I  obtain  a  decree  against  a  plaintiff  in  respect  of  a 
Kvclaim«  is  only  applicable  where  defendant  has 
tlHowed  to  "  set  oft  "  a  demand  against  plaintiff's 
^  and  does  not  apply  to  a  case  where,  in  ascertain- 
.defendant's  liability  for  mesne-profits,  deductions 
1o«red  from  the  rent  proved  to  have  been  received  . 
^nature  of  allowances  made  for  costs  of  cultivation 
tion  expenses. 

Markby,  J, — With  regard  to  the  first 
tioi^  which  has  been  taken,  we  think 

the  mode  in  which  the  District  Judge 

disposed  of  the  issue  of  fact  sent  down 
tried,  is  unimpeachable.     We  think  he 

quite  correctly  carried  out  the  order  of 
Court  aad    decided    the  question  in 


accordance  with  the  directions  contained  in 
the  order  which  sent  down  the  issue  to  be 
tried. 

As  regards  the  second  question  which  has 
been  taken,  namely,  that  the  defendant,  Sow- 
daminee  Dossee,  had,  by  her  written  state- 
ment and  \!tiQ  furd  filed  with  it,  admitted 
that  Rs.  205  was  due  after  deduction  of 
the  Government  revenue,  it  appears  that  the 
District  Judge,  when  this  case  was  before 
him,  did  not  take  that  view  either  of  the 
written  statement  or  of  the  account  filed  by 
the  defendant.  He  found  distinctly  that 
Rs.  205  was  the  total  amount  which  she  had 
collected  and  for  which  she  was  liable  as 
mesne-profits,  and  that,  besides  that,  she 
had  paid  a  considerable  sum  for  Government 
revenue.  In  the  ground  of  appeal  which 
was  filed  in  this  Court,  no  objection  was 
taken  to  the  District  Judge's  judgment  upon 
that  ground ;  and  we  have  no  doubt  that  that 
course  was  taken,  because  it  was  then  under- 
stood  by  all  parties  that  that  was  the  true 
construction  of  that  document.  Therefore 
we  think  that  that  ground  cannot  be  taken 
now. 

The  other  objection  to  the  District  Judge's 
judgment  is  this — that  the  defendant  cannot 
have  a  decree  for  the  difference  between  the 
sum  which  she  is  liable  for  as  mesne-profits 
and  tbe  sum  which  she  has  paid  for  Govern- 
ment revenue,  and  we  think  that  that  objec- 
tion is  good. 

The  only  provision  in  the  law  which 
would  enable  a  defendant  to  obtain  a  decree 
in  respect  of  a  counter-claim  against  the 
plaintiff  is  section  195,  Act  VIII.  of  1859. 
But  that  section  only  applies  where  the 
defendant  has  been  allowed  to  set  off  a 
demand  against  the  claim  of  the  plaintiff. 
But,  in  our  opinion,  this  is  not  a  case  of  set- 
off at  all.  The  defendant  nowhere  asked  to 
be  allowed  to  set  off  any  demand,  nor  did 
she  ever  make  any  demand  against  the 
plaintiff.  What  was  done  in  this  case  was 
that,  in  ascertaining  the  amount  which  she 
was  liable  to  pay  for  mesne-profits,  certain 
deductions  claimed  by  her  were  allowed  to 
be  made  from  the  amount  of  rent  which  she 
might  be  proved  to  have  received  just  in  the 
same  way  as  an  allowance  is  constantly  made 
for  costs  of  cultivation  or  collection  expenses. 
And  that  being  so,  the  provisions  of  sec- 
tion 195  would,  in  our  opinion,  have  no 
application  whatever. 

The  result  is  that,  though  the  defendant 
may  claim  anything  which  she  paid  for 
Government  revenue  as  an  allowance  in 
taking  the  account,  she  cannot  claim  the 
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benefit  of  section  195  so  as  to  obtain  a 
decree  against  the  plaintiff. 

The  resale  is  that  there  is  nothing  due 
from  the  defendant  to  the  plaintiff,  and,  there- 
fore, the  decree  of  the  lower  Court,  so  far  as 
it  dismisses  the  plaintiff's  suit  with  costs,  will 
stand,  but  that  part  of  the  decree  which 
directs  a  sum  of  Rs.  1,077  12  annas  8  gundas 
to  be  paid  with  interest  and  costs  will  be 
set  aside,  and  the  plaintiff's  suit  will  stand 
simply  dismissed  with  costs. 

Inasmuch  as  each  party  has  partly  suc- 
ceeded here,  no  costs  will  be  given  of  this 
special  appeal. 

The  5th  May  1876. 

Present : 

The  Hon'ble  E.  G.  Birch  and  G.  G.  Morris, 

Judges. 

Ground  of  Remand. 

Case  No,  668  of  1875. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Mymensingh^ 
dated  the  yth  January  iSy^^  affirming  a 
decision  of  the  Moonsijf  of  Eshurgunge, 
dated  the  2gth  December  i8yj. 

Brojo  Nath  Sen  and  another  (Defendants), 

Appellants^ 

versus 

Soorja  Kant  Sen  (Plaintiff),  Respondent. 

Baboos   Doorga  Mohun  Doss  and   Aukhil 
Chufider  Sen  for  Appellants. 

Baboo  Nulla  Chunder  Sen  for 
Respondent. 

Where  an  Appellate  Court  has  considered  a  case  and 
come  to  the  same  conclusion  as  the  Court  of  first  instance, 
occasional  obscurity  in  the  judgment  of  the  former  does 
not  constitute  a  proper  ground  for  a  remand. 

Birch^  J, — The  judgment  of  the  Lower 
Appellate  Court  is  confused.  The  pleader 
of  the  special  appellant  contends  that  the 
finding  of  the  Subordinate  Judge  is  that  the 
lands  were  held  jointly,  while  the  decree  is 
for  a  moiety  of  a  specific  portion  of  land, 
and,  therefore,  he  contends  that  the  judgment 
is  inconsistent  with  the  decree. 

I  do  not  think  that  this  contention  is  sup- 
ported by  the  record.  The  Court  of  first 
instance  found  upon  the  admission  of  the 
defendant's  pleader  that  the  disputed  land 
was  measured  as  daghs  24  and  25  of  the 
batwarra  chittas  and  included  in  the  plaint- 
iff's "saham. "  It  is  further  found  that 
these  daghs  were  held  by  the  plaintiff  and 


Ram  Coomar  and  Harro  Coomar 
belonging  to  the  plaintiff  and  half 
that  in    1273  Ram  and  Htimo  O 
up    their  moiety  to    defendant ; 
defendants  then  took  possession  of 
of  the  2  daghs,  and  dispossessed  the 
and  that  the  private  partition  alieg-ed 
defendant   was  never   made,    but 
property  was  duly  divided  by  the 
and   specific   lands  allotted    to    the 
holders.    The    Moonsiff   accordingly: 
the  plaintiff  a  decree  for  possession 
land  claimed  in  his  plaint  and  for 
profits. 

An  appeal  was  preferred  to  the 
nate  Judge,  and  the  points   to  w] 
attention  was  called  were,   /j/,    wl 
suit  was  barred  by  long  adverse 
2ndj  whether  the  land  belonged  to 
as  his  ancestral  estate.     It  was  i 
tended  by  the  defendant  that  the 
been  held  jointly  ;  he  alleged  a  private: 
tion  prior  to  1261  which  be  failed  to 
and   he  denied  that  the  plaintiff 
held  any  interest  in  the  land  in  dispnl 

The  Subordinate  Judge  found  that 
iff  had  a  ^^th  interest  in  talook  Nou 
that  Ram  and  Hurro  Coomar  had  ^ 
defendant  y|ths ;     that  daghs   24 
were  held  by  plaintiffs  and  Ram  O 
Hurro  Coomar  until  1273,  when  Rs 
Hurro   Coomar  transferred   their 
those  plots  to  defendants  who  inclni 
with  the  market  place  which  the  Si 
nate  Judge  says  is  the  sole  property 
defendants.    From  that  time,  the  Sul 
Judge  says,  the  plaintiff's  title  "  was  i;^ 
and,  therefore,  his  suit  is  within  time, 
goes  on  to  say :  "  I  do  not  think  that] 
defendants  have  good  grounds  forap[ 
He  confirms  the  Moonsiff*s  decision  ai 
misses  the  appeal.    The  judgment  dij 
of  the  points  raised  by  the  defendan^j 
appellant  before  the  lower  Court. 

It  is  urged  here  that  we  ought  to  r( 
the  case,  because  a  part  of  the  jadgnu 
the  Lower  Appellate  Court  is  obscure, 
is  not,  I  think,  an  objection  which  we 
to  entertain  in  special  appeal.  To  n 
a  case  on  such  a  ground  would  only  inci 
litigation  and  put  parties  to  needless  ez| 
So  long  as  we  see  that  an  Appellate 
has  considered  a  case  and  come  to  the 
conclusion  as  the  Court  of  first  instance, 
ought  not  to  remand,  because  there  may 
some  portions  of  the  judgment  which 
obscurely  worded.  The  decretal  order 
clear,  and  both  Courts  have  given  to  ph 
a  decree  igx  the  land  he  claims. 
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The  special  appeal  is  dismissed  with  costs. 

Morris^  J, — I  think  that  there  are  un- 
doubtedly expressions  in  the  judgment  of 
the  Subordinate  Judge  which  go  to  favour 
the  view  put  forward  by  appellant  that  the 
Subordinate  Judge  only  found  as  a  fact  upon 
the  evidence  that  plaintiff  had  been  in  pos- 
session of,  and  was  entitled  to,  a  ^V^  share 
of  the  land  in  suit,  and  that  consequently  his 
decree  affirming  that  of  the  first  Court 
which  gave  a  moiety  of  the  land  in  suit  to 
the  plaintiff  is  inconsistent  with  his  finding 
of  fact.  As,  however,  it  has  been  already 
observed,  the  judgment  of  the  I^wer  Appel- 
late Court  is  confused  in  its  terms,  and  the 
conclusion  at  which  it  ultimately  arrives  is 
identical  with  that  arrived  at  by  the  first 
Court  I  observe  also  that  the  real  question 
raised  in  the  pleadings,  and  which  is  ex- 
pressed in  the  4th  issue,  was  whether  plaintiff 
had  the  interest  and  possession  which  he 
said  he  had  in  the  land,  or  whether  defend- 
ants had  an  exclusive  right  and  possession 
in  it.  Now  both  Courts  have  undoubtedly 
found  that  the  exclusive  right  and  possession 
claimed  by  defendants  have  not  been  proved, 
and  both  have  given  a  decree  in  favour  of 
plaintiff.  I  am  not  disposed,  therefore,  to 
interfere,  because  the  reasoning  on  which  the 
Subordinate  Judge  bases  his  decree  is  open 
to  an  interpretation  favouring  a  lesser  right 
as  existing  in  the  plaintiff.  I  agree  in  dis- 
missing the  appeal  with  costs. 


The  5th  May  1876. 

Present: 

The  Hon^le  E.  G.  Birch  and  G.  G.  Morris, 

Judges. 

Thakbust  Map— Subordinate  Tenure — Shikmee 

Talook. 

Case  No.  864  of  1875. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Mymsnsingh,  dated  the  23th 
January  i8y^,  reversing*  a  decision  of 
the  Second  Subordinate  Judge  of  that 
District^  dated  the  ijlh  April  18'j^, 

Mohima  Chunder  Roy  Chowdhry  (Plaintiff), 

Appellant^ 

versus 

J.  Pf  Wise  and  others  (Defendants), 
Respondents, 

Baboos  Mohmee  Mohun  Roy  and  B  ha  rut 
Chunder  Dutt  for  Appellant. 

Baboos  Hem  Chunder  Banerjee  and  Huree 
Mohun  Chuekerbutty  for  Respondents* 


A  thakbust  map  is  not  intended  to  represent,  and  is, 
in  no  sense,  a  record  of  tenures  subardinate  to  G  >vern- 
ment  revenue-paying^  estates;  and  is  of  no  value  as 
evidence  in  a  Suit  in  which  the  extent  of  the  interest  of 
a  shikmee  talookdar  is  matter  for  determination. 

Morrisy  J, — Thb  plaintiff's  allegation  is 
that  he  inherited  frOjn  his  father,  Shumbhoo 
Chunder  Roy  Chowdhry,  a  certain  talook,  by 
name  Hari  Prosad  Doss,  which  had  originally 
been  carved  out  of  a  io-i6th  share  of 
Mouzah  Tarapasha  and  Para  Habiama,  and 
the  entire  i6-i6th  share  of  Para  Horiakandi 
appertaining  to  the  zemindari  No.  66,  Per- 
gunnah  Joar  Husenpore;  that  in  the  month 
of  Bysack  1273,  his  father  was  put  out  of 
possession  of  the  lands  defined  in  the  plaint, 
which  constitute  so  much  of  the  talook  as 
had  been  carved  out  of  Mouzah  Tarapasha, 
and  he  brings  this  suit  to  obtain  a  declaration 
of  his  talookdari  title  in  those  lands  and  to 
be  put  in  possession  of  the  same.  The  first 
Court  dismissed  the  suit,  on  the  ground  that 
plaintiff  had  failed  to  prove  title  or  possession 
within  twelve  years  next  before  the  institution 
of  the  suit  in  the  lands  claimed. 

The  District  Judge,  however,  on  appeal, 
has  found  that  there  is  no  dispute  between 
the  parties  as  to  the  existence  of  the  talook, 
Hari  Prosad  Doss,  within  Mouzah  Tarapasha 
(and  this,  in  fact,  appears  to  be  implied  in 
para.  7  of  defendant's  written  statement), 
that  the  lands  in  suit  are  proved  upon  good 
and  sufficient  testimony  to  have  been  up  to 
the  alleged  date  of  ouster  in  the  possession 
of  plaintiff's  father,  but,  inasmuch  as  plaintiff 
has  only  established  his  title  in  respect  of  a 
2^-anna  share  of  the  lands  of  the  entire  vil- 
lage, which  lands  he  holds  jointly  with  the 
defendants,  he,  plaintiff,  is  entitled  to  a  decree 
for  a  2^'anna  share  only  in  the  lands  claimed, 
and  he  has  given  him  a  decree  accordingly. 
The  Ju  Ige  determines  this  to  be  the  share 
of  the  plaintiff  solely  upon  the  strength  of  a 
certain  entry  made  in  the  thakbust  map  of 
Mouzah  Tarapasha  bearing  date  1854  under 
the  head  of  '*  Proprietors."  This  entry  notes 
the  existence  of  a  shikmee  talook  in  the 
possession  of  plaintiff's  father's  vendor  to  the 
extent  of  a  lo-anna  share,  so  the  Judge 
construes  it,  within  the  4-anna  share  of  one 
of  the  proprietors,  viz.y  defendant  No.  i. 

Against  this  construction  and  this  deter- 
mination of  share  by  the  Judge,  the  present 
special  appeal  is  preferred  by  plaintiff. 

It  is  clear  that  the  entry  in  the  thakbust 
map  can  be  no  proof  of  plaintiff's  title  in  the 
shikmee  talook,  Hari  Prosad  Doss,  or  of  the 
extent  of  his  share  in  the  lands  of  Mouzah 
Tarapasha.  The  thakbust  map  was  never 
intended  to  represent,  and  is,  in  no  sense,  a 
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record  of  tenures  subordinate  to  Government 
rent-pajing  estates.  The  column  under 
which  this  entry  is  found  is  a  column  intend- 
ed to  show  the  names  of  the  Government 
rent-paying  proprietors  in  actual  possession 
of  the  village.  It  was  quite  outside  the 
duty  of  the  Thakbust  Ameen  or  Peshkar, 
who  drew  up  the  contents  of  this  column,  to 
notify  the  existence  or  extent  of  share  of  the 
proprietor  of  any  subordinate  tenure.  Such 
note  can  have  no  value  as  evidence  in  a  suit 
in  which  the  extent  of  interest  of  the 
shikmee  talook-holder  is  matter  for  deter- 
mination. This  entry  in  the  thakbust  map 
must,  therefore,  be  discarded  from  considera- 
tion, and  the  case  must  go  back  to  the  Judge 
for  re-trial.  The  parties  being  in  accord  as 
to  the  existence  of  talook  Hari  Prosad  Doss 
within  Mouzah  Tarapasha,  the  case  resolves 
itself  into  the  simple  question  whether  the 
plaintiff  has  proved  by  the  evidence  which 
he  has  adduced  that  the  lands  in  suit  were 
in  his  father's  possession  prior  to  and  up  to 
Bysack  1273,  and  that  he  was  ousted  from 
them  by  the  defendants  as  alleged  in  the 
plaint. 

The  order  passed  by  the  Judge  is  set  aside, 
and  costs  will  abide  the  result. 


The  8th  May  1876. 

Preseni: 

The  Hon'ble  Romesh  Chunder  Mitter, 

Judge. 

Instalment-bond— Limitation^"  Money  sued 

for." 

Case  No.  19 10  of  1875.   • 

Special  Appeal  from  a  decision  passed  by 
the  Second  Subordinate  Judge  of  East 
Burdwan,  dated  the  12th  June  tSjs, 
reversing  a  decision  of  the  Sudder 
Moonsiff  of  that  District,  dated  the  r^th 
March  iSjs. 

Juggut  Mohinee  Dossee  (PlaintilT), 
Appellant, 

versus 

Monohur  Koonwar  and  another  (Defendants), 

Respondents, 

Baboo  Sham  Lall  Mitter  for  Appellant. 

Baboo  Gopeenath  Mookerjee 
for  Respondents. 

Where  a  certain  amount  of  money  was  recoverable  un- 
der an  instalment-bond  by  the  sale  of  the  property  hypo- 


thecated in  itf  and  it  was  one  of  the  sti| 
boijd  that  the  whole  amoant  mi^t  be 
execution  of  decree,  on  default  of  payi 
at  any  one  of  the  stipulated  periods  for  tbe 
an  instalment.  Hi ld  that,  as  a  separate 
be  brought  for  the  whole  amoant  on  tlse 
default  which  occurred  before  the  tenah 
last  kist,  the  whole  amount  c^uld  not,  for  the 
of  the  law  of  limitation,  be  held  to    be   doe 
occasion  of  any  such  default. 

This   was   a  suit   to    recover   a 
amount  of  money  due  under  an  ini 
bond  by  the  sale  of  immoveable 
hypothecated   in   it.      It    appears 
plaintiff  had  executed  a  decree  for 
which  she  had  obtained  against  Ihe 
ants.     In   the   course  of  the    ez< 
that  decree,  the  first  kistbundee  was 
Court  by  the  vakeel  for  the  defends 
the  pleader  for  the  plaintiff  accepted 
behalf  of  his  client.     It  was  agreed 
bond  that  the  money  due  under  the 
was  payable  in  several  instalments, 
was  further  stipulated  that,  on  default 
one  of  the  instalments,  the  whole  am< 
under  the  bond  should  be  recovei 
execution  of  decree.     From  certain 
menis  on  the  back  of  the   bond  it 
that  default  was  made  in  the  payment 
very    first    instalment.     This    default 
place  more  than  twelve  years    befoce' 
institution  of  the  suit. 

The  Moonsiff  decreed  the  claim, 
appeal  the  Subordinate  Judge,  holding 
the  cause  of  action  arose  on  the  date 
first  default,  t'.^.,   more  than  twelve 
before  the  institution  of  the  suit,  and 
the  bond  was  not  established  by  evi< 
dismissed  the  suit. 

In  special  appeal  it  has  been  urged 
upon  the  facts  admitted  and  found  the  pi 
ill's  suit  is  not  barred  by  limitation.    It 
been  also  contended  that  the   Suborc 
Judge  was  in  error  in  supposing  that  tl 
no  evidence  on  the  record  to  establisli 
authenticity  of  the  bond.     There  is  evi( 
on  the  record  to  establish  its  genuinei 
and   the  Subordinate  Judge  has   not 
sidered  it. 

The  first  question  that  I  have  to  consk 
is,  whether  or  not  the  plaintiff's  suit  is 
by  limitation.     The  instalments  for  vl 
the  present  suit  has  been  brought  are  wit 
twelve  years  from  the  date  of  the  suit  tj 
think  it    is  clear  that    Article    132  of  At 
second  schedule  of  the  new  Limitatioa  hA 
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mnst  govern  the  decision  of  this  queslion. 
According  to  this  schedule,  the  suit  must  be 
brought  within  twelve  years  from  the  date 
when  the  "money  sued  for"  became  due. 
What  1  have  therefore  to  determine  is,  on 
trbat  date  the  money  sued  for  in  this  case 
became    due.     According    to    the    general 
provisions  of  the  bond,  *'the  money  sued  for" 
became  due  on  the  several  dates  on  which 
the  instalments  confirming  it  were  payable. 
There  is  no  question  that  these  dates  are 
within  twelve  years  from  the  commencement 
of   the   suit.      But  the   Subordinate  Judge 
held,  under  the  especial  stipulation  of  the 
bond    referred    to    above,   that    the   whole 
amount  due  under  it  became  payable  when 
the  first  default  was  made.     This  I  do  not 
think  is  the  correct  view  of  the  stipulation 
in  question.     It  provides  that  if  default  be 
made  in  the  payment  of  any  one  instalment, 
the  whole  amount  remaining  due  under  the 
bond  would  be  at  once  recoverable  by  execu- 
Hon  of  the  decree,     I  think  it  is  neither  just 
and  equitable  in  this  case,  nor  is  there  any- 
thing from  which  it  can  be  rightly  inferred, 
that  it  was  the  intention  of  the  parties  that 
the  plain  words  of  the  contract  should  be 
amplified  and  construed  to  mean  that,  upon 
the  happening    of  the    contingency  stated 
above,  the  whole  amount  of  the  kisibundee 
should  not  only  be  recoverable  by  execution 
of  decree    as   the  'stipulation   in    question 
expressly  provides,  but  also  by  a  separate 
suit,  for  which  as  far  as  the  words  go,  there  is 
no  provision  in  the  bond.     I  am  of  opinion 
therefore  that  the  "  money  sued  for  "  did  not 
become  due  when  default  was  made  in  the 
payment  of  the  first  instalment, 

UjiOn  the  question  of  limitation,  the  IMoon- 
siff  held  that  by  the  provision  of  Article  75 
of  the  Schedule  referred  to  above,  the  suit 
was  not  barred.  1  agree  with  the  Subordi- 
nate Judge  that  Article  75  has  no  applica- 
tion in  this  case.  Wnile  I  am  of  that  opin- 
ion, 1  am  by  no  means  sure  that  if  it  were 
necessary,  1  should  not  have  adopted  the 
principle  indicated  in  the  third  column  of 
Article  No.  75  in  determining  the  question 
as  to  when  **the  money  sued  for"  became 
due.  But  it  is  not  necessary  for  me  to 
express  any  decisive  opinion  upon  this  ques- 
tion, because,  according  to  the  construction 
which-  I  think  ought  to  be  put  upon  the 
bond  in  this  suit,  "  the  money  sued  for "  did 
not  become  due  upon  the  default  in  the  pay- 
ment of  the  first  kistbundee  in  the  sense 
that  it  could  be  recovered  by  a  separate 
suit.  1  am  of  opinion,  therefore,  that  the 
plaintiff's  suit  is  not  barred  by  limitation. 


As  regards  the  other  question,  it  also 
appears  to  me  that  the  Subordinate  Judge  is 
in  error  in  supposing  that  the  plaintiff  has 
adduced  no  evidence  in  support  of  the  bond. 
It  has  been  proved,  if  the  witnesses  are  to 
be  believed,  that  the  whole  of  this  bond  is  in 
the  handwriting  of  a  person  who  was 
engaged  as  a  vakeel  for  the  defendants  in  the 
execution-case.  It  was  produced  in  the 
Court  in  which  the  e.xecucion-proceedings 
were  pending,  and  it  bears  on  the  back  of  it 
an  order  signed  by  the  judicial  officer  presid- 
ing in  that  Court.  This  order  recites  that 
it  was  filed  by  the  debtor's  vakeel,  and  con- 
sented to  by  the  pleader  for  the  creditor. 
This  evidence,  I  think,  is  quite  conclusive  of 
the  fact  that  this  bond  was  filed  by  the 
vakeel  of  the  defendants,  and  it  purported  to 
have  been  executed  by  them.  Then  we 
have  the  evidence  of  a  witness,  who  was 
present  in  Court  then,  and  who  acted  as- a 
mookhtear  on  behalf  of  the  plaintiff  in  that 
execution-case.  This  witness  proves  that  a 
bond  written  by  the  vakeel  of  the  defend- 
ants mentioned  above,  and  .signed  and 
approved  by  them  in  his  presence,  was  filed 
in  the  Court  of  execution  by  the  aforesaid 
vakeel.  If  the  testimony  of  the  witnesses 
examined  by  the  plaintiff  be  believed,  can 
there  be  any  reasonable  doubt  that  the  bond 
referred  to  by  the  witness  whom  I  have  last 
noticed  is  the  bond  upon  which  the  present 
suit  has  been  brought  ?  I  think  therefore 
there  is  ample  evidence  on  the  record  to 
establish  the  bond,  but  the  Subordinate  Judge 
has  pronounced  no  opinion  upon  the  credibi- 
lity of  these  witnesses.  1  cannot  therefore 
in  special  appeal  dispose  of  this  case  finally. 
The  appeal  is,  therefore,  remanded  to  the 
Subordinate  Judge  to  determine  whether 
the  evidence  adduced  by  the  plaintiff  in 
support  of  the  bond  is  reliable  or  not.  la 
determining  this  question,  the  Subordinate 
Judge  should  not  lose  sight  of  the  circum- 
stances which  are  alleged  to  have  preceded 
the  execution  of  the  bond,  viz.^  that  in 
execution  of  a  decree  obtained  by  the 
plaintiff  against  the  defendants,  a  sale  of  the 
properties  belonging  to  the  latter  was  im* 
pending  for  the  purpose  of  realizing  the 
very  amount  for  which  the  kistbundee  was 
subsequently  given.  Costs  to  abide  the 
result. 
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The  8th  May  1876. 

Prtseni: 

The  Hon'ble  A.  G.  Macpherson  and 
G.  G.  Morris,  Judges. 


Cause  of  Action— Discharge  of  Debt  to  Mana- 
ger—Presence  of  Vakil  a  Notice. 

Case  No.  2899  of  1874. 

• 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Tipperah, 
dated  the  jrd  August  iS'j^,  reiersing  a 
decision  of  the  Moonsiff  of  Nassirnuggur^ 
dated  the  i^fth  December  1872. 

Rukhyakur  Bhattacharjee,  father  and  guar- 
dian of  Shurno  Moyee  Dabee,  minor  (one 
of  the  Defendants),  Appellant^ 

versus 


Kuroona  Moyee  Dabee  (Plaintiff)  and  another 
(Defendant),  Respondents, 

Baboo  Bykunt  Nath  Doss  for  Appellant. 

Baboo  Aukhil  Chunder  Sen 
for  Respondents. 


Where  a  debt  was  omng  to  a  minor  plaintiff 's  father, 
and  had  been  paid  off  in  instalments  to  the  manager  of 
the  estate  who,  on  the  renewal  of  the  bond,  had  had 
it  renewed  in  his  own  name,  and  had  misappropriated 
the  money,  HELD  that  the  minor  plaintiff  had  no 
cause  of  action  against  the  debtor.  Where,  however, 
the  Subordinate  Judge  had  given  a  decree  for  the 
amount  against  the  estate  of  the  manager  mentioning 
in  the  decree  that  his  vakil  was  present  in  the  Court, 
and  his  heir  sought  to  set  aside  the  decree  on  the 
ground  that  it  had  been  made  behind  his  back,  held 
that  the  presence  of  the  vakil  was  equivalent  to  a 
substantial  notice. 


Macpherson y  J. — There  is  no  doubt  that 
the  Lower  Appellate  Court  was  right  in 
holding  that,  under  the  circumstances,  the 
plaintiff  was  not  entitled  to  any  relief  as 
against  the  defendant,  Anundo  Chunder 
Nundi,  because  the  plaint  shows  no  cause 
of  action  against  Anundo  Chunder  Nundi. 
The  case  made  in  the  plaint  is  that  Anundo 


Chunder  being  indebted  to  the  micor 
ifl's    father,    and    the    father   having 
and    Jibun  Krishna  being  the  mai 
behalf  of  the  minor,  the  document  bff 
the   debt   was  secured  was  renevcd 
lime  to  time  in  the  name  of  Jiban 
till  finally  in  Assin  1277  Anando 
paid   of!    the  whole    amount   with 
to  Jibun  Krishna.     The  plaiot 
state  that  Jibun  Krishna  did    not 
money  over  to  the  minor's  use  but  mi 
priated  it. 

On  these  facts  no  action  can  lie 
Anundo  Chunder.  And  so  far  the 
dinate  Judge  was  right. 

But  the  Subordinate  Judge,  on  the 
of  August  1874,  while  dismissing  the 
against  Anundo  Chunder,  fonnd  as  a 
that  Anundo  Chunder  had  paid  the 
to  Jibun  Krishna  as  alleged  bj  the 
iff;  and  the  Subordinate  Judge  thei 
gave  a  decree  against  the  estate  of  Ji 
Krishna  for  the  amount  so  paid  to  him 
interest  and  costs. 

The  principal  objection  urged  on 
of  the  heir  of  Jibun  Krishna    is  that 
order  of  tbie  Subordinate  Judge  was 
behind   his  back,  and   without    any 
having  been  given   to  him  of  a 
judgment  having  been  applied  for  and  gi 
by  the  Subordinate  Judge.     It  is  true  thati 
record,  so  far  as  it  is  before  us,  does  not 
that  notice  was  issued  to  Rukhyakur  Bl 
charjee,  the    father  and    guardian   of 
minor  widow  and  heiress  of  Jibon  Ki 
But  it  does  not  follow  that,  alihougb 
formal  notice  was  served,  substantial  d( 
may    not    have    been    given    through 
vakil     who    was    acting     in    the    suit 
this  part}.    As  a  matter  of  fact  the  di 
of    the   3rd    August    1874,  now    ap| 
against,  distinctly  states  that   it  was 
in  the  presence  of  the  vakils  of  the  pat 
the   vakil    of    the    minor    appellant    beij 
mentioned  .by    name.    That    statement 
the  decree  is  just  as  binding  as  an; 
else   in   the  decree.      If  that  statement 
not  correct,    the   present   appellant  sh( 
have    applied     to    the  Subordinate  Jad[ 
and  asked  him  to  strike  out  the  name 
the  vakil  improperly  represented  as  havi^ 
been   present.    As  it  is,  the  decree 
that  he  was  present;  and  there  is  oothU 
to  show   us  that  he  was  not.      We  nf 
accept  the  decree  as  containing  a 
statement  of  the  facts  in  the  absence  <3i 
very  strong  evidence  to  the  contrary, 
appeal  must  therefore  be  dismissed. 
We  make  no  order  as  to  costs. 
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The  9th  May  1876. 

Present : 

The  Hon'ble  A.  G.  Macpherson  and  G.  G. 

Morris,  Judges, 

Ejectment— Lapse  of  Righf— Sale  over  a  Gift 

Case  No.  444  of  1875. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Sylhet^  dated 
the  14th  December  iSy^,  reversing  a 
decision  of  the  Moonsiff  of  Fenchoo- 
gungCt  dated  the  tSth  August  18J4, 

Soojat  Mahomed  and  another  (two  of  the 
Defendants),  Appellants ^ 

versus 

Mahomed  Torab  (Plaintiff),  Respondent, 

Baboo  Joy  Govind  Shome  for  Appellants. 

Baboo  Rajendro  Nath  Bose  for 
Respondent. 

Where  a  husband  was  alleged  to  have  given  a  share 
in  some  property  to  his  wife,  and  the  husband  subse- 
<|aeiitly  sold  the  whole  property  to  another  party,  and 
put  the  said  party  in  possession  without  any  objection 
irom  the  wife,  who  for  years  behaved  as  though  she 
had  ao  interest  in  the  property  other  than  that  arising 
from  her  husband's  possession  of  it  in  his  own  right, 
HELD  that  a  person  afterwards  claiming  to  have  pur- 
chased the  wife's  share,  and  seeking  to  be  put  in  posses- 
sion,  could  not  displace  the  bond-fide  purchaser  from 
the  husband  1  for  a  person  in  the  position  of  the  wife  in 
this  case,  who  chooses  to  stand  by  for  years  not  assert- 
ing her  rights,  but  allowing  another  to  deal  with  her 
property  as  his  own,  has  no  equity  to  come  into  Court 
and  eject  any  one  who  has  purchased  in  ignorance  of 
ber  title. 

Mcupherson,  J, — Thb  legal  position  of  the 
parties  is  as  follows:  lu  1262  or  1263 
(that  i.%  about  the  year  1856)  the  husband, 
Chamai,  is  said  to  have  given  the  share  now 
ift  dispute  to  his  wife,  Auron,  under  an  in- 
strument in  the  nature  of  a  kabinnama. 

It  Is  found  by  the  Subordinate  Judge 
that  the  wife,  Auron,  never,  under  that  gift, 
had  any  possession  save  such  as  she  had  by 
f^ason  of  her  husband,  Chamai,  having 
always  continued  in  possession.  Many  years 
later,  •Chamai  appears  to  have  sold  the  pro- 
perty, and  he  having  refused  to  register  the 
bill  of  sale,  legal  proceedings  were  taken 
kgainst  him  and  Mussamat  Auron.  These 
resulted  in  a  solehnama  being  entered  into 
on  the  r4th  of  March  1 866,  and  as  Mussamat 
Auron  was  a  party  to  this  solehnama, 
Chamai  would  seem,  by  his  participation  in  it, 
to  have  recognized  a  right  in  his  wife  jointly 
With  himself  to  the  property. 

The  present  defendants  were  not  parties 
|o,  and  were  in  no  way  bound  by,  that  soleh- 

V0I.XXV. 


nama,  or  the  proceedings  in  which  it  was 
filed. 

In  Aughran  1276  (about  1869),  the  hus- 
band, Chamai,  sold  the  property  to  the  defend- 
ant, executing  the  kobala  under  which 
they  now  claim;  and  the  defendants  there- 
upon were  put  into  possession,  and  have 
remained  in  possession  ever  since. 

On  the  1st  Falgoon  1279  (1871),  the  wife, 
Auron,  sold  her  share  to  the  plaintiff  (her 
own  brother)  by  a  bill  of  sale,  under  which  he 
now  claims.  The  plaintiff  admitting  that 
Auron,  his  vendor,  was  out  of  possession, 
now  sues  to  recover  possession  from  the 
defendants,  alleging  them  to  have  been  irt 
possession  since  their  purchase  in  1276. 

Assuming  all  these  facts  to  be  well  proved, 
as  the  Subordinate  Judge  finds  that  they  are, 
it  appears  to  us  that  the  plaintiff  has  no 
right  to  displace  the  defendants  from  the 
possession  which  they  have. 

The  wife  never  asserted  her  rights,  nor 
had  any  possession  at  all  of  this  property, 
and  the  only  thing,  down  to  the  plaintiffs 
purchase  in  1279,  indicative  of  the  wife's 
being  interested  in  this  property,  was  the 
introduction  of  her  name,  without  any  objec« 
tion  on  the  part  of  her  husband,  in  the 
solehnama  filed  on  the  14th  of  March  1866. 

Even  this  solehnama  (of  which  there  is  no 
evidence  that  the  defendants  had  notice) 
was  followed  by  no  change  in  the  mode  of 
dealing  with  the  property ;  and  the  husband 
appears  to  have  remained  in  possession 
exactly  as  he  had  been  previously.  Nor  is 
there  anything  to  show  that  when,  three 
years  later,  he  again  sold  the  property  to 
the  defendants  and  put  them  in  possession, 
any  objection  was  made  to  the  act  of  her 
husband  or  to  his  giving  possession  to  the 
defendants. 

The  defendants  having  been  in  possession 
from  Aughran  1276,  the  plaintiff  in  1279 
purchases  from  the  wife,  Auron,  whom  he 
knew  not  to  be  in  possession.  It  really 
comes  to  this :  that  the  wife,  Auron,  nevet 
having  asserted  any  right  under  the  kabin- 
nama, and  having  allowed  the  husband  to 
remain  the  apparent  owner  throughout,  even 
afier  she  found  him  dealing  with  and  at- 
tempting to  sell  the  land,  never  took  any 
steps  to  assert  her  rights,  or  put  herself 
forward  as  the  proprietor.  The  husband  in 
1276  put  the  defendants  in  possession  las 
purchasers,  and  the  wife  took  no  steps  to  pre* 
vent  him. 

It  seems  to  us  that  such  conduct  on  the 
part  of  the  wife,  Auron,  debars  her,  and  any 
one    claiming    under    herj    from     coming 
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forward  and  upsetting  the  title  which  the 
defendants  have  under  the  deed  of  1266, 
and  the  possession  which  they  have  had  ever 
since.  If  a  person  in  the  position  of  Auron, 
the  wife,  chooses  to  stand  by  for  years,  not 
asserting  her  rights,  but  allowing  another  to 
deal  with  the  property  as  his  own,  she  has 
no  equity  to  come  into  Court  and  eject  those 
who  have  purchased  bond  fide  in  ignorance 
.of  her  ever  having  had  any  title. 

The  decree  of  the  Lower  Appellate  Court 
is  set  aside,  and  that  of  the  Moonsiff  is 
restored. 

The  appellant  will  have  his  costs  both  in' 
this  Court  and  in  the  Courts  below. 


The  9th  May  1876. 

Present : 

The  Hon'ble  Sir  Richard  Garth,  A7.,   Chief 
Justice^   and    the    Hon'ble    W.   Ainslie, 
Judge. 

Limitation—Title  acquired  in  Twelve  Years— - 

Eodowmeot. 

Case  No.  51  of  1875. 

Regular  Appeal    from    a    decision    passed 
'    by    Ike    Officiating    Judge  ,of   Tirhoot, 
dated  the  30th  December  18 j 4. 

Mohunt  Nursingh  Dass  (one  of  the 
Defendants),  Appellant, 

versus 

Moosharoo  Bhandaree  (Plaintiff), 
Respondent, 

Mr.  C  Gregory  for  Appellant. 

Baboo  Issur  Chunder  Chuckerbutty  for 
Respondent. 

Where  a  plaintiff  was  crossed  in  an  attempt  to 
recover  rent  by  an  intervener  who  claimed  the  land, 
and  was  thus  forced  to  prove  his  title  to  the  land,  and 
brought  a  suit  to  do  so,  wherein  he  both  filed  the  deeds 
by  which  he  acquired  the  property,  and  gfave  evidence 
0!  undisturbed  possession  for  more  than  twelve  years  ; 
HKiiD  that,  though  his  deeds  were  evidently  genuine 
and  valid,  it  was  unnecessary  to  weigh  them,  seeing 
that  the  intervenor's  claim  was  barred  by  the  law 
of  limitation.^ 

The  land  in  suit  in  this  case  was  alleged  to  have 
formed  an  endowment;  and  it  was  held  that  the  plaint- 
iff by  his  twelve  years'  occupation  had  acquired  a  title, 
even  though  his  vendor  had  not  had  power  to  aliene 
the  property. 

Gartky  C,J, — This  is  a  claim  for 
adjudication  of  right  and  confirmation  of 
possession  in  respect  of  30  beeghas  of  land 
in  Mouzah  Behut.  The  suit  originated  in 
this  way;  The  plaintiff,  in  the  year  1871, 
took  proceedings  against  two  persons  whom' ' 


he  alleged   to  be  his   tenants  of  %i 
the  land  in  question,  and  he  obtainedi 
against  them  accordingly.     In 
the  decrees,  he  caused    their   landf^ 
attached,   whereupon    the   defendant^ 
vened  and  claimed  the  land  as  his 
and  his  objection  was  allowed  by  the 
siff.      Consequently   the   plaintifif 
driven  to  bring   this   suit   to    est 
title,  not  only   to   the   particnlar 
which   these   persons    were    alleged- 
tenants,    but    to   the   whole    of     the 
which    the    defendant    claimed,     of 
those  lands  formed  a  part. 

The  plaintiff  founds  his  case   ui 
deeds — one  of    which,   dated    in 
1846,  was  a  deed  by  which  Mofaani, 
Dass  conveyed  32  beeghas  of  jahiriai 
to  two  persons,  Kalika  Dutt  and   Mi 
Dutt,    who  then,    under    the    second 
on  which  the  plaintiff  relies*  and  whii 
dated  in  the  year  1862,  sold  30 
of  the  32  (being  the  30  beeghas  claii 
this  suit)  to  the  present   piaintifF; 
plaintiff  has  given  evidence   in  this 
possession  and  receipt  of  rent  under 
deeds  for  nearly  thirty  years. 

The  defendant,  on  the  other   hai 
called   several   witnesses   to   prove 
has  been  in  possession  and  receipt 
of  these  lands  for  several  years   past 
he  contends,  in  the  first  place,  that  the 
set   up  by  the   plaintiff  are     not     gei 
and,  in   the  next  place,  that,  even  if 
were,  Mohunt  Ram  Dass  had  no  poi 
aliene  the  property,  as  it  was  endowed 
and  he  was  merely  the  mohunt  of  iu 

In  answer  to  this  it  was  contended 
however     incompetent     the     mohunt 
have    been   to   aliene  this  property,  if^ 
plaintiff    and     his     predecessors     in 
have  been  in  possession  of  it  for  upt 
of  twelve  years,  they  have  acquired  a 
to    it   under   section   29   of   the     Lii 
Act.    which    says   that   after   twelve 
adverse  possession,  not  only  shall  the  n 
be  barred,  but  that  the   party  in  po^ 
shall  acquire  a  title. 

The    Judge    in    the    Court    below 
decided  both  the  question  of  right  aoij 
possession  in   the  plaintiff's  favour  ;aar 
his  decision  depended  in  a  great  m( 
upon  evidence  of  facts  of  which,  prol 
he  was  a  much  better  judge  than  we 
I  for  one  should  not  be  disposed  to  orei 
his  judgment    unless   good   grounds 
shown  us  for  doing  so.     But,  having  h<  _ 
Mr.   Gregory  on  behalf  of  the  appellaoUi 
who  has  called  our  attention  to  the  evidestt' 
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Sides,  so  far  from  seeing  any  reason 

\^   dissatisfied   with   the   conclusion 

the    Judge   has   arrived,    I   qwite 

only   with   that  conclusion,   but 

the  reasons  upon  which  he  founds 

defendant's  evidence  to  begin  with 

Inly  very  meagre,  and  bis  witnesses 

(timony    so    nearly     in    the     same 

^e    that  it  looks  as  though  they  had 

;booled  as   to  what   to  say.     More- 

cannot  help  attributing  considerable 

to  the  fact  that  the  defendant  him- 

not   called  as  a  witness  on  his  own 

I    am  quite   aware   of    the    preju- 

lat    exists    in   this   country   (I   have 

itly    had    occasion    to   advert    to  it) 

parties   going   into  the  witness-box 

we   their  own    case.      To    my   mind 

mer  this  prejudice  is  done  away  with, 

letter    it    will   be    for  the   Courts   of 

;    and,  as  long  as  I  sit  here,  I  shall 

attach  great  weight  to  the  fact  that 

who  knows  the  circumstances  of  his 

loroughly,  and   who   could   give   the 

evidence  of   it,  abstains  from  coming 

rd   as   a   witness;   and   the   more   so, 

|se  my  experience,  short  as  it  is,  has 

me  that,  in  cases  where  a  man  has  a 

ms  cause,  he  does  frequently  present 

If  in  the  witness-box,   but,  where   he 

bad   or  untruthful  case,  he  abstains 

Icing  so,  and  then  makes  this  alleged 

lice  an  excuse  for  not  being  examined. 

this    case   the   defendant,   if   he   had 

in  possession  and  receipt  of  the  rents 

jse  years,  was  the  best  person  to  come 

[d   to    prove  it.     His   position   would 

I  given  weight  10  his  evidence.     There 

;ood  reason  suggested  for  his  absence ; 

confess  my  own  impression  is,  that 

;al    reason  was  because  he   knew   his 

ras  a  bad  one.     He  prefers,  therefore, 

forward  these  four  or  five  witnesses 

he  has  called,  and  who,  if  we  believe 

Lse  of  the  plaintiff,  must  be  telling  a 

;tory, 

\  on  the  other  hand,  the  plaintiff  has 

jnly  gone  into  his  evidence  of  posses- 

in    greater  detail,   but    his   witnesses 

to  be  more  trustworthy;  and  I  must 

lat,  with  regard  to  those  deeds  which 

jaintiff  has  set  up,  the  evidence  appears 

to   be   perfectly  convincing;   and    1 

I  cannot   do   better   than    read   that 

|n   of   Mr.   Geddes's  judgment    (with 

I  enlitely   agree)   which   deals   with 

|ubject.     He  says:   *'The  plaintiff  and 

rendor  have  produced  attested  copies 


"procured  from  the  Registration  Office  of 
''the  deeds  of  sale  on  which  they  claim  as 
*'  against  the  late  mohunt  as  vendor,  and  as 
"  against  the  present  mohunt  as  bound  by 
''  his  predecessor's  action.     The  earlier  deed 
"  of  sale,  that  from   the  former  mohunt  to 
**the   plaintiff's   vendor,   defendant  No.    a, 
"  has  been  placed  before  the  Court  in  the 
"shape  of  an  attested  copy  granted  by  the 
"  then  Registrar,  Dr.  Simpson,  who  records 
"  having  registered  it  on  the  28tb  January 
''  1846.     The  absence  of  the  original  itself 
'*  has  been  accounted  for  to  my  satisfaction. 
"  It  is  not  suggested  for  a  moment  that  such 
''  a  document  was  not  registered,  nor  copied 
'*by  the    Registrar  in     1846,   and  that,  if 
*'  genuine,  it  bears  out  the  title  of  plaintiff's 
"  vendor.     In  the  same  way,   the  deed  of 
"  sale  (but  in  this  instance  the  original,  and 
'*  not  a  copy)   from   plaintiff's    vendor    to 
''  plaintiff  has  been  produced,  and  incontes- 
"  tably  has  been  attested  by  Dr.  Macnamara, 
''  the  then  Registrar,  on  the  26ih  December 
•*  1861. 

"  The  theory  put  forward  by  the  defend- 
"  ants  is,  that  the  plaintiff  and  the  plaintiff's 
''vendor  have  been,  all  along  from  1846  till 
''  1^73)  getting  up  a  conspiracy  against  the 
"  muih  of  which  defendant  No.  i  is  the 
"  present  mohunt ;  and  that  the  registration  in 
"  1^(46  and  1 86 1  are  merely  two  of  many 
*'  cunning  steps  to  back  up  a  false  claim.  This 
•'  theory  of  a  conspiracy  hatched  over  twenty 
"years  seems  difficult  to  believe,  but  it 
"  quite  falls  to  the  ground  on  examining  the 
"  actual  evidence  put  forward  for  the  plaint- 
"  iff." 

It  appears  to  me  that  the  evidence  given 
by  the  plaintiff  of  possession  and  receipt  of 
rent  is  perfectly  consistent  with  these  deeds 
under  which  he  claims  title ;  and  that,  there- 
fore, by  virtue  of  the  law  of  limitation  (for 
into  the  question  of  the  validity  of  these 
deeds  as  instruments  of  actual  conveyance, 
it  is  unnecessary,  in  this  view,  to  enter),  I 
consider  that  the  plaintiff  has  made  out  a 
perfect  title  and  right  to  possession.  This 
appeal,  therefore,  is  dismissed  with  costs. 

It  is  admitted  by  the  vakils  of  both 
parties  that  the  appeals  numbered  53,  53, 
54,  55,  56,  and  113  will  be  governed  by  the 
principle  of  this  decision.  Those  appeals, 
therefore,  are  also  dismissed  with  costs. 

Ainslie,  J, — In  this  case  I  think  that, 
even  if  we  were  to  take  the  evidence  on 
each  side  as  primd  facie  equally  valid, 
which  certainly  it  is  not  (I  entirely  agree 
with  the  remarks  made  by  the  Chief  Justice 
as  to  the  evidence  adduced  on  behalf  of  the 
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status  of  the  family  continued  at  the  time  of 
his  death  to  be  that  of  a  joint  and  undivided 
Hindoo  family,  his  interest  in  the  joint 
family-property  survived  to  his  male  co-par- 
ceners. The  only  persons  who  answered 
that  description  were  Sudaburt  Pershad,  and 
the  plaintiff  Hurreenath  Pershad.  They,  in 
some  of  the  proceedings,  are  called  his 
nephews,  but,  according  to  the  pedigree  set 
out  in  the  appellant's  case,  and  apparently 
proved  in  the  cause,  they  were  his  first-cousins, 
the  sons  of  two  different  uncles. 

It  must  now  be  taken  to  have  been  conclu- 
sively determined  that  Bhugwan  at  the  time 
of  his  death,  though  entitled  to  certain 
subsequent  acquisitions  as  separate  estate, 
was,  as  to  all  the  properties  acquire  i  by  the 
family  in  the  name  of  any  of  its  members 
before  the  year  1846,  joint  in  estate  with 
Sudaburt  and  Hurreenath,  and  accordingly 
that  his  share  in  those  properties  became 
vested  by  survivorship  in  them.  This  ques- 
tion was  first  litigated  in  a  suit  brought  by 
Sudaburt  in  1S61.  The  principal  defend- 
ants to  that  suit  were  the  widows.  The 
judgment  of  the  Ziihh  Judge  confirmed  on 
appeal  by  the  High  Court  on  the  loth  of 
March  1863  made  the  distinction  above 
stated  between  the  properties  acquired  before, 
and  those  acquired  subsequently  to,  1846, 
affirming  the  title  of  the  surviving  male 
members  of  the  joint  family  to  the  former. 
It  unfortunately,  however,  happened  that, 
owing  either  to  the  frame  of  this  suit  or  to 
the  manner  in  which  the  decree  made  in  it 
was  executed,  the  result  of  this  earlier  liti- 
gation was  only  to  put  Sudaburt  into  posses- 
sion of  one  moiety  of  Bhugwan's  share  in 
the  joint  family-property. 

Subsequently  the  remaining  half-share  of 
Bhugwan  in  portions  of  the  joint  family- 
property  appears  to  have  been  seized  and 
sold  in  execution  of  various  decrees  obtained 
against  his  widows  as  his  representatives. 
And  on  the  loth  of  April  1865,  the  present 
suit  was  instituted  by  the  mother  and  guar- 
dian of  Hurreenath  in  order  to  recover 
possession,  and  to  have  his  name  entered  as 
proprietor  of  his  moiety  of  Bhugwan's  share 
in  the  joint  properties,  and  to  cancel  and  set 
aside  the  execution-sales  under  the  decrees 
against  the  widows.  The  defendants  to  that 
suit  were  the  widows,  the  different  pur- 
chasers under  the  execution- sales,  and,  under 
the  description  of  "  Precautionary  Defend- 
ants," the  widow  of  another  deceased 
member  of  the  joint  family,  as  to  whom  there 
is  now  no  question,  and  Sudaburt  Pershad, 
the  plaintiff  in   the  former  suit.     As  such 


defendant    Sudaburt   ^\f:d    the 
meat  at   page  18  of  the  record 
disclaimed   all    interest    in    the  \ 
ground  that,  under  the  decree  in 
he  had    been  put  in  possession  i 
in  the  property  in    dispute.      Thj 
tried   between   the    plaintiff     ancf, 
defendants,   and   a  decree   was  mj 
Principal  Sudder  Ameen   on  the 
1866;  which,    in    so  far  as   it  rel 
particular   properties   which    are  tl^ 
of  the  present  appeal,  was    in  favii 
plaintiff.     Against    this   decree    t   ^ 
defendants,  who  were  affected  by 
to    the    High    Court.     Their 
necessarily   separate,    inasmuc 
was  so  framed  as   to  embrace  i 
only  dependent  on  different  titles, 
ed    to  particular  portions  of  the  p 
dispute.     The  High   Court  decided 
these   appeals  in  favour  of  the  d 
upon  grounds  of   which  some  will 
wards    considered.      This    appeal 
Majesty  in  Council  originally  emb 
eleven  of   the    separate    decrees  sa 
And  of  these  Mr.  Cowie  has  given 
viz..  No.  237.     Accordingly  their  L 
have  now   only   to   deal  with  the  q 
involved   in  the  ten  appeals,  nam' 
spectively  178,  224,  235,  239,  244i^J 
238,  240,  and  245. 

The  course  of  proceeding  in  the 
Court  with  respect  to  these  appeals 
follows:  The  Division  Bench  before 
they  came,  conceiving  that  they  ir 
points  of  law  on  which  the  authoriti 
conflicting,  referred  the  foUowiogqi 
to  the  consideration  of  the  Full  Bench 

I .     Bhugwan  Lall,  a  member  of  a 
family,  living  under  the  Mitakshara  IM 
having  joint  family-property,  died  enif 
an    undivided  share  in  such  proper 
leaving   two   widows  him   surviving, 
the  death  of  Bhugwan  Lall,  his  widov 
sued  in  their  representative  capacjiyj 
spect  of  debts  incurred  by  him  in  his  In 
on  his  own  account,  and  not  for  me  r 
of  the  joint  family,  and  decrees  werecl;! 
against   the    widows   in   that  capacity. 
execution  of   one   or  more  of  these  ue( 
an   interest  in   certain    portions  0/ wtf 
family-property,  to  the  extent  of  the  a 
to   which  Bhugwan  Lill   was  eniiiledj 
lifetime,  has  been  sold  by  auclion,a°J 
purchasers  have  taken   possession.  ^^ 
nephew  of  Bhugwan  Lall,    who \sone( 
surviving     members    of     the  join^  " 
recover  from  the  purchasers  possession 
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On  that  sapie  evidence  (unless  for  some 
very  excei^ional  reason)  it  is  the  duty 
of  the  Lo^jtr  Appellate  Coart  to  decide  on 
appeal  w^,^ther  the  Moonsiff's  finding  is 
right  or  n^i. 

If  it  w%s  necessary  to  inquire  further  as 
to  the  knbooleut  of    1265,  the  Subordinate 

Judge  ouj^ht  to  have  retained  the  appeal  on 
is  own  file  and  to  have  proceeded  under  sec- 
tion 354  of  the  Civil  Procedure  Code.  He 
ought  (as  directed  by  that  section)  to  have 
framed  in  issue,  and  referred  it  for  trial  to 
the  Moon'^iff.  Thereupon  it  would  become 
the  duty  of  the  Moonsif!  to  try  that  issue, 
and  return  to  the  Appellate  Court  his  find- 
ing  thereon,  together  with  the  evidence. 
That  finding  and  evidence  would  become 
part  of  the  record  in  the  suit  before  the 
Lower  Appellate  Court,  and  either  party 
might  (within  a  time  to  be  fixed  by  the 
Subordinate  Court)  file  a  memorandum  of 
any  objection  to  the  finding  of  the  MoonsifT ; 
after  which  the  Lower  Appellate  Court 
would  proceed  to  determine  the  appeal. 
There  is  no  conceivable  reason  why  this 
case  should  have  been  sent  back  to  the 
MooQsiff  for  trial  generally. 

It  was  the  business  of  the  Subordinate 
Judge  to  try  the  case  himself,  and  to  decide 
upon  such  questions  of  law  as  arose  out  of 
the  facts  finally  found  by  him  to  be  proved. 

The  order  of  remand  is,  therefore,  set 
aside  ;  the  appeal  will  go  back  to  (and  will 
be  restored  to  its  old  number,  &c.,  on)  the  file 
of  the  Subordinate  Judge,  who  is  directed 
to  dispose  of  the  appeal  finally  himself.  If 
he  deems  it  essential,  he  can,  under  section 
354»  refer  an  issue  to  the  Court  of  first 
instance  for  trial  as  to  whether  the  kuboo- 
lent  of  28ih  Cheyt  1265  is  or  is  not  a 
genuine  document.  We  have  already  called 
attention  to  the  manner  in  which  any  such 
issue,  if  referred,  is  to  be  dealt  with. 

The  Subordinate  Judge  must  take  this 
case  up  at  once  out  of  its  turn.  If  he 
frames  an  issue  and  refers  it  to  the  Moonsiff 
for  trial,  he  will  direct  the  Moonsiff  to  dis- 
pose of  it  without  any  delay,  and  to  return 
the  evidence  taken  by  him,  together  with 
his  finding  thereon,  to  the  Lower  Appellate 
Court  within  one  month  of  his  receiving 
the  Subordinate  Judge's  order  referring  the 
issue  for  trial.  And  the  Subordinate  Judge, 
as  soon  as  the  case  comes  back  to  him  from 
the  Moonsiff,  will  forthwith  dispose  finally 
of  the  whole  case. 

The  costs  of  this  appeal  will  follow  the 
result  of  the  suit. 


The  ist  February  1876. 

Present : 

Sir  James  W.  Colvile,  Sir  Montague  K  Smith, 
and  Sir  John  B.  Byles. 

Recovery  of  Possession  —  Undivided  Hindoo 
Family— Setting  aside  Sale  — Prior  Lien^ 
Limitation. 

On  Appeal  from  the  High  Court  of  Judica- 
ture at  Fort  William  in  Bengal,* 

Mussamut  Phoolbas  Koonwur  and  another 

versus 
Lalla  Jogeshur  Sahoy  and  others. 

Where  a  member  of  a  Hindoo  family,  living  under 
Mitakshara  Law,  and  havingr  joint  family-property,  dic»d 
entitled  to  an  undivided  share,  leaving  two  widows, 
who  were  afterwards  sued  for  debts  incurred  for  his 
own  benefit  by  their  husband,  and  against  whom 
decrees  were  obtained  by  the  creditors,  and  one  of  the 
surviving  members  of  the  joint  family  sought  to  recover 
possession  of  the  interests  which  had  been  sold  in  exe- 
cution of  the  decree  against  the  widows,  held  that, 
so  far  as  the  interests  in  suit  were  not  covered  by  any 
prior  lien,  the  surviving  member  was  entitled  to  recover 
them  from  the  auction-purchaser. 

Where,  however,  some  of  the  interests  in  question 
were  covered  by  a  ziir^i-peshgee  mortgage,  and  the 
exact  nature  of  the  lien  thus  created  had  not  been  fully 
explained  in  the  trial,  held  that  the  surviving  mem- 
ber could  not  recover  his  interests  until  he  had  satisfied 
this  lien. 

And  where,  in  the  same  suit,  the  objection  was  taken 
that  the  claim  would  not  stand  because  of  a  defect  in 
the  frame  of  the  suit  whereby  a  co-sharer  in  the  joint 
family-property  was  not  made  a  party  to  the  suit,  HELD 
that,  as  the  said  co-sharer  had  previously  been  put  in 
possession  of  his  moiety  of  the  property,  and  had  put 
m  a  waiver  of  all  further  claims,  and  no  further  claim- 
ant couM  possibly  arise,  the  plaintiff's  suit  was  not 
prejudiced  by  the  defect : 

Hbld,  also,  that  a  guardian,  in  a  suit  like  this  one,  is 
not  debarred  from  bringing  a  suit  on  behalf  of  a  minor 
claimant,  whiht  the  disability  of  infancy  continues, 
because  it  is  not  the  policy  ot  the  law  to  postpone  the 
trial  of  claims. 

Thc  suit  out  of  which  this  appeal  has 
arisen  concerns  a  moiety  of  the  undivided 
share  of  one  Bhugwan  Lall  Sahoo  in  certain 
immoveable  property,  situate  in  Zillah  Sarun. 
Bhugwan  Lall  Sahoo,  who  died  in  i860,  was 
the  member  of  a  Hindoo  family  which  was 
descended  from  a  common  ancestor  named 
Deepa  Sahoo,  and  was  governed  by  the  law 
of  the  Mitakshara,  the  general  law  of  the 
province  in  which  it  was  domiciled.  He 
died  childless,  but  left  two  widows,  Mohes- 
hee  and  Parbutiee.  They,  therefore,  would 
have  been  his  general  heirs  had  he  been 
wholly  separate  in  estate  ;  and  were  in  any 
case  entitled  to  such  part  of  his  succession 
as  had  been  acquired,  or  was  held  by  him  as 
separate  estate.     On  the  other  hand,  if  the 

•  From  the  judgment  of  Kemp  and  Markby,  J  J., 
decided  on  the  iSth  November  12^70. 
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Status  of  the  family  continued  at  the  time  of 
his  death  to  be  that  of  a  joint  and  undivided 
Hindoo  family,  his  interest  in  the  joint 
family-property  survived  to  his  male  co-par- 
ceners. The  only  persons  who  answered 
that  description  were  Sudaburt  Pershad,  and 
the  plaintiff  Hurreenath  Pershad.  They,  in 
some  of  the  proceedings,  are  called  his 
nephews,  but,  according  to  the  pedii<ree  set 
out  in  the  appellant's  case,  and  apparently 
proved  in  the  cause,  they  were  his  first-cousins, 
the  sons  of  two  different  uncles. 

It  must  now  be  taken  to  have  been  conclu- 
sively determined  that  Bhugwan  at  the  time 
of  his  death,  though  entitled  to  certain 
subsequent  acquisitions  as  separate  estate, 
was,  as  to  all  tue  properties  acquirei  by  the 
family  in  the  name  of  any  of  its  members 
before  the  year  1846,  joint  in  estate  with 
Sudaburt  and  Hurreenath,  and  accordingly 
that  his  share  in  those  properties  became 
vested  by  survivorship  in  ihera.  This  ques- 
tion was  first  litigated  in  a  suit  brought  by 
Sudaburt  in  iS6x.  The  principal  defend- 
ants to  that  suit  were  the  widows.  The 
judgment  of  the  ZilUh  Judge  confirmed  on 
appeal  by  the  High  Court  on  the  loth  of 
March  1863  made  the  distinction  above 
stated  between  the  properties  acquired  before, 
and  those  acquired  subsequently  to,  1846, 
affirming  the  title  of  the  surviving  male 
members  of  the  joint  family  to  the.  former. 
It  unfortunately,  however,  happened  that, 
owing  either  to  the  frame  of  this  suit  or  to 
the  manner  in  which  the  decree  made  in  it 
was  executed,  the  result  of  this  earlier  liti- 
gation was  only  to  put  Sudaburt  into  posses- 
sion of  one  moiety  of  Bhugwan's  share  in 
the  joint  family-property. 

Subsequently  the  remaining  half-share  of 
Bhugwan  in  portions  of  the  joint  family- 
property  appears  to  have  been  seized  and 
sold  in  execution  of  various  decrees  obtained 
against  his  widows  as  his  representatives. 
And  on  the  loth  of  April  1865,  the  present 
suit  was  instituted  by  the  mother  and  guar- 
dian of  Hurreenath  in  order  to  recover 
possession,  and  to  have  his  name  entered  as 
proprietor  of  his  moiety  of  Bhugwan's  share 
in  the  joint  properties,  and  to  cancel  and  set 
aside  the  execution-sales  under  the  decrees 
against  the  widows.  The  defendants  to  that 
suit  were  the  widows,  the  different  pur- 
phasers  under  the  execution- sales,  and,  under 
the  description  of  "  Precautionary  Defend- 
ants," the  widow  of  another  deceased 
member  of  the  joint  family,  as  to  whom  there 
is  now  no  question,  and  Sudaburt  Pershad, 
the  plaintiff  in   the  former  suit.     As  such 


defendant  Sudaburt  filed  the 
ment  at  page  18  of  the  record 
disclaimed  all  interest  in  the 
ground  that,  under  the  decree  in 
he  had  been  put  in  possession  oi 
in  the  property  in  dispute.  The 
tried  between  the  plaintiff  and 
defendants,  and  a  decree  was  nia 
Principal  Sudder  Ameen  on  the  9t] 
1866,  which,  in  so  far  as  it  relati 
particular  properties  which  are  thi 
of  the  present  appeal,  was  in  fa* 
plaintiff.  Against  this  decree  t 
defendants,  who  were  affected  by 
to  the  High  Court.  Their  j  _ 
necessarily  separate,  inasmuch  as 
was  so  framed  as  to  embrace,  inlei 
only  dependent  on  different  titles,  but 
ed  to  particular  portions  of  the  prop< 
dispute.  The  High  Court  decided 
these  appeals  in  favour  of  the  deh 
upon  grounds  of  which  some  will 
wards  considered.  This  appeal 
Majesty  in  Council  originally  einbnic( 
eleven  of  the  separate  decrees  so 
And  of  these  Mr.  Cowie  has  given 
viz..  No.  237.  Accordingly  their  Loi 
have  now  only  to  deal  with  the  qa< 
involved  in  the  ten  appeals,  numbei 
spectively  17S,  224,  335,  239,  244,  23. 
238,  240,  and  245. 

The   course   of  proceeding  in  the 
Court  with  respect  to  these  appeals 
follows:  The  Division  Bench  before 
they   came,   conceiving   that    they   ioi 
points  of  law  on  which  the  authorities 
conflicting,  referred    the  following  qu< 
to  the  consideration  of  the  Full  Bench 

I.  Bhugwan  Lall,  a  member  of  a 
family,  living  under  the  Mitakshara  La! 
having  joint  family-property,  died  eniii 
an  undivided  share  in  such  propertfij 
leaving  two  widows  him  surviving, 
the  death  of  Bhugwan  Lall,  his  widows] 
sued  in  their  representative  capacity}) 
spect  of  debts  incurred  by  him  in  his  li 
on  his  own  account,  and  not  for  the 
of  the  joint  family,  and  decrees  were  cbt 
against  the  widows  in  that  capacity, 
execution  of  one  or  more  of  these  dec 
an  interest  in  certain  portions  of  the 
family-property,  to  the  extent  of  the 
to  which  Bhugwan  L^ll  was  entitled  if 
lifetime,  has  been  sold  by  auction,  andj 
purchasers  have  taken  possession.  Can] 
nephew  of  Bhugwan  Lall,  who  is  one 
surviving  members  of  the  joint  fai 
recover  from  the  purchasers  possession 
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^terests  wtfich  they  have  purchased,  or  any 
ttt  of  therfn  ? 

2.    Bhsgwan  Lall,  in  his  lifetime,  executed 
ordiMiry    zur-i-peshgee   mortgage  in  re- 
let of  (lis   undivided  share  in  a  portion  of 

joiT^  family-property  in  order  to  raise 
foney  qip   his  own  account,  and  not  for  the 
mefit  yf  the  family.     Can  the  nephew  of 
lugwsfei  Lall  recover  from  the  mortgagee, 
rithoutj  redeeming  the  same,  possession  of 
[he  moRgaged  share  or  any  portion  of  it  ? 

The  i^rst  of  these  questions  the  Full  Bench 

inanimoVisly   answered    in    the   affirmative. 

^he  result  of  their  opinions  is  thus  expressed 

\y  the  Chief  Justice,  Sir  Barnes  Peacock, 

It  the   close  of    his   judgment:    "I    think, 

therefore,  that  this  property,  not  being  the 

property  of  the  widows,  and   not  being  the 

property  of  the  heirs  of  the  deceased,  could 

not  be '  made    available   under   the    decree 

against  the  widows;* that,  if  it  could  be  made 

available  at  all  for  payment  of  the  debts  of 

the  deceased,  it  must  be  in  a  suit  against  the 

survivors  to  charge  the  share  of  the  deceased 

m  the  joint  estate  with  the  payment  of  the 

decree  by  suing  the  survivors  for  the  debt, 

and  asking  to  have  the  deceased's  share  of 

the  estate  made  available  in  the  hands  of  the 

survivors  to  the  same  extent  as  that  to  which 

it  would  have  been  made  available   if    the 

deceased  had  left  a  son,  and  the  estate  had 

gone  to  him  by  inheritance,  instead  of  to  the 

survivors    by   survivorship.     1   think,    then, 

that  the  question  must  be  answered  in  the 

affirmative;  that  plaintiff  has  a  right  to  sue 

the  purchaser  under  the  decree  to   recover 

back  the  estate,    inasmuch   as  the   property 

belongs  to  him,  and  the  title  of  the  purchaser 

under  the  decree  against  the  widows  is  an 

Tnvalid  title." 

Upon  the  second  and  more  difficult  ques- 
tion ihe  Chief  Justice,  after  reviewing  the 
authorities,  came  to  the  conclusion  that, 
according  to  the  law  of  the  Mitakshara  as 
settled  by  authority  in  the  Presidency  of 
Bengal,  Bhugwan  Lall  had  no  authority, 
without  the  consent  of  his  co-sharers,  to 
mortgage  his  undivided  share  in  the  joint 
family-property  in  order  to  raise  money  on 
his  own  account,  and  not  for  the  benefit  of  the 
family.  He  further  observed  that  the  facts 
were  not  sufficiently  staled  to  enable  the  Full 
Bench  to  say  whether  the  nephew,  Bhugwan 
Lall,  could  recover  from  the  mortgagees, 
without  redeeming  the  same,  possession  of 
the  mortgaged  share  or  any  portion  of  it. 
The  other  members  of  the  Full  Bench  also 
concurred  in  this  opinion. 

The  appeals,  the  parties  not  consenting  to 


have  them  decided  by  the  Full  Bench,  neces- 
sarily went  back  to  the  Division  Bench,  and 
were  thus  dealt  with.  Mr.  Justice  Markby, 
after  going  through  the  facts  in  each  case, 
held  that  Nos.  170,  224,  235,  239,  and  244 
were  wholly  governed  by  the  answer  of  the 
Full  Bench  to  the  first  question,  inasmuch 
as  in  each  the  title  of  the  appellant,  defend- 
ant, depended  entirely  on  the  validity  of  his 
purchase  at  a  sale  had  in  execution  of  a 
decree  against  the  widows,  and  was  conse- 
quently defective. 

In  No.  243  it  was  alleged  by  the  appellant 
that  the  property  claimed,  Mouzah  Telpar 
khoord,  was  subject  to  a  zur-i-peshgee  lease 
executed  by  Mukhun  Sahoo,  a  member  of 
the  joint  family,  who  predeceased  Bhugwan 
Lall.  Mr.  Justice  Markby,  however  (Re- 
cord, p.  466),  seems  to  have  found  that  the 
title  of  the  appellant  did  not  depend  on  this 
alleged  zur-i-peshgee  from  which  he  had  been 
ousted,  but  on  a  purchase  at  a  sale  in  execu- 
tion of  the  decree  which  he  had  obtained 
against  the  widows ;  and  consequently  that 
this  case  was  not  distinguishable  from 
No.  170. 

In  No.  234,  however,  the  property  in  ques- 
tion was  clearly  subject  to  a  subsisting  zur- 
i-peshgee  lease,  created  by  Bhugwan  Lall ; 
and  in  this  case,  therefore,  there  necessarily 
arose    the    further    question,     whether    the 
plaintiff  could  recover  this   parcel   of   land 
without  redeeming  the  mortgage  on  it.   And 
the   learned    Judge,   accepting,   apparently 
against   his   own   judgment,   the    principle 
affirmed  by  the  answer  of  the  Full  Bench  to 
the  second  question,  held  that  it  would  en- 
title him  to  do  so.     There    remained  three 
other  cases,  viz.y   Nos.  238,  240,  and  245, 
which  would  have  fallen  into  the  first  of  the 
before-mentioned  classes  if  the  learned  Judge 
had  not  held,  for  reasons  which  will  be  pre- 
sently considered,  that  the  plaintiffs'  claim 
in  respect  of  them  was  barred  by  the  one 
year's  rule  of  limitation   prescribed  by  the 
246th  section  of  Act  VIII.  of  1859.    If,  then, 
the  case  had  rested  there,  the  result  would 
have  been  a  decree  in  favour  of  the  plaintiff 
on  all  the  appeals  now  in  question,  except 
the  three  last.    Mr.  Justice  Markby,  however, 
proceeded   to  lay  down  a  principle  which 
governed  all  the  cases,  and,  as  it  seemed  to 
him,  justified  in  each  the  dismissal  as  against 
the  appellant  of  the  plaintiffs*    suit.     That 
principle  will  be  afterwards  more  fully  stated 
and  considered. 

Mr.  Justice  Kemp,  the  other  Judge  of  the 
Division  Bench,  concurred  with  Mr.  Justice 
Markby  on  this  last  pointy  but  expressed  no 
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opinion  on  the  question  of  limitation  wliich 
was  raised  in  appeals  Nos.  238,  240,  and 
145.  A  decree  was  accordingly  made  in 
favour  of  the  parties  appellant  in  each  of  the 
ten  appeals.  And  this  consolidated  appeal 
is  against  those  decrees. 

Their  Lordships  propose  in  the  first  in* 
stance  to  consider  whether  the  appeals  Nos. 
338,  240,  and  245  have  been  righily  dispos- 
ed of  on  the  ground  of  limitation.  The  facts 
proved  are  that,  in  each  of  these  cases,  the 
plaintiff,  through  his  guardian,  preferred  a 
claim  to  the  property,  when  attached  under 
the  246th  section  of  Act  VIII.  of  1859; 
that  that  claim  was  rejected ;  and  that  the 
present  suit  was  not  brought  within  one  year 
from  the  date  of  the  order  of  rejection.  This 
objection  would  have  been  fatal  to  the  suit 
had  the  party  preferring  the  claim  been  an 
adult ;  and  the  only  question  to  be  deter- 
mined was  whether  the  plaintiff,  being  under 
the  disability  of  infancy,  could  claim  the 
benefit  of  the  nth  section  of  Act  XIV.  of 
1859,  which  empowers  him  or  his  represen- 
tative to  bring  a  regular  suit  within  the  same 
time  after  the  cesser  of  the  disabilitv  as  would 
otherwise  have  been  allowed  from  the  time 
when  the  cause  of  action  accrued.  This 
question,  Mr.  Justice  Markby  observed,  in- 
volved several  contested  propositions,  viz: — 

1.  That  sections  11  and  12  of  Act  XIV. 
of  1859  apply  to  section  246  of  Act  VIII.  of 
1859. 

2.  That  the  plaintiff  is  under  disability 
within  the  meaning  of  these  sections. 

3.  That  the  benefit  of  these  sections  ap- 
plies as  well  to  the  period  during  which 
the  disability  continues  as  to  the  period 
when  the  disability  has  ceased. 

Upon  the  two  first  propositions,  his  opi- 
nion was  in  favour  of  the  plaintiff  ;  upon  the 
third  he  held  that  whatever  benefit  the  minor 
was  to  have  was  to  accrue  to  him,  not  during 
the  disability,  but  when  the  disability  might 
cease ;  and  accordingly  that  the  present  suit, 
being  brought  by  him  whilst  still  a  minor 
through  his  guardian,  must  fail. 

Upon  the  second  of  the  propositions  stated 
by  Mr.  Justice  Markby,  their  Lordships  can- 
not see  how,  in  face  of  the  plain  language  of 
the  1 2th  section,  there  can  be  any  room  for 
doubt. 

Upon  the  first  they  also  agree  with  the 
learned  Judge  that  sections  1 1  and  1 2  of 
Act  XIV.  of  1859  do  apply  to  the  246th  sec- 
tion of  Act  VIII.  of  1859. 

The  two  statutes  were  passed  in  the  same 
vear — the  assent  of  the  Governor-General 
being  given  to  Act  VIII.  on  the   22nd   of 


March,  to  Act  XIV.  on  the   ^.th 
The  object  of  the  first  was   to 
al  Code  of  Procedure  for  the  Coaj 
Judicature  .not  established  Y>y   Koj'a] 
The  object  of  the  second  was  to 
general    law    of  limitation    in      sap< 
both  of  the  regulations  which   baci 
those   Courts,   and  of  the    En^lisli^ 
which    had  regulated    the     pra<:tio4 
Courts  established  by  Royal  CVh\ 
ing    to   the    fifth   sub-section     €>f 
section,  and  the  3rd  and  nth  seoti< 
XIV.  of  iS59,their  Lordships  h: 
that  the  intention  of  the  Legislati 
the  period  of  limitation,  resuiti 
246th  section  of  Act  VIII.,  shoaL 
of  a  minor,  be  modified  by  the  opci 
the  nth  section  of  Act  XIV. ;   and 
construction  has  obtained  in  the   C( 
India  appears  from  the  case  cited  fi 
3rd  Weekly  Reporter,  C.  R ,  p.  8. 

In  coming  to  this  conclusion,  their 
ships  have  not  failed  to  consider  the 
decision  of  this  Board  in  the  case  of  Ml 
mud  Babadoor  Khan   vs.  The  ColU 
Bareilly     (L.  R.,    i  Indian  Cases,   p. 
That    ca^e,    however,   they  think,  is 
guishable  from  the  present.     It  arose 
very  special  statute,   and  upon  that 
the  judgment  rests.     Their  Lordships 
said  :  "  It  was  argued  that  the  clauses 
**  general  statute.  Act  XIV.,    i»59, 
'*  to  disabilities,  might  be  imported  in! 
'*  Act,  but  this  cannot  properly  be  done. 
*'  XIV.  is  a  Code  of  limitation  of  gener 
"  plicatioh.     This  Act  is  of  a  special 
"  and  does  not  admit  of  those  enacti 
"  being  annexed  to  it."     And  they  pr< 
to  observe  that  the  application  of  t 
lute  (if  it  did  apply)  would   not  assi^j 
appellants,    who    would    not   even, 
case,    have    brought    their    suit   in 
time. 

This  being  so,  the  only  other  point 
considered  on  this  question  of  limitat 
whether  the  learned  Judge  was  right  in 
ing  that  an  infant  cannot,  after  the  expii 
of  the  year,  bring  a  suit  by  his 
whilst    the  disabUity  of   infancy  coniii 
Their  Lordships  cannot  agree  in  this 
struction,  which,  it  would  appear  from 
cases  cited  by  Mr.  Bell  (RamchunderR< 
Umbica  Dossee.  7  W.  R.  161 ;   Ram  ' 
vs,  Greedhur   Ghose,   14  W.  R.  429; 
Suffuroonissa  Bibee  vs,  Noorul  Hossein,! 
W.  R.  419)  has  not  been  accepted  or 
lowed  by  the  Courts  in  Indian    it  is 
sonable  in  itself,  since  it  implies  that 
infant's  claim,  which  is  admittedly  not 
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too-  soon  rather  than  too  late ; 
lOt  be  the  policy  of  the  law  to 
trial  of  claims.     Again,  to  ren* 
construction    imperative,    the 
;y     of   the    nth   section   must   be 
making  the    words    '*  after  the 
sViall   have  ceased "  precede,    in- 
ToUowing,   as   they  do,  the  words 
le    same  time."     Their  Lordships 
Tore,  of  opinion  that  the  plaintiff's 
it    open   to   the  objection  that,  in 
u  concerns  the  properties  in  ques- 
16s.  238,   240  and  245,  it  has  not 
mg-bt  within  the  proper  time. 
^liext  point  to  be  considered  is  whe- 
High  Court  was  right  in  allowing  all 
appeals,  and  in  dismissing  the  plaint- 
lit  as   to  those  portions  of  the  joint 
»estate  which  were  the  subject  of  them 
ground   that  the  suit  was  wrongly 

to  be  observed   that   the  objection 
\y  the  Division  Bench  to  the  frame  of 
It,  assumes  the  correctness  of  the  an- 
fiven  by  the  Full  Bench  to  the  second 
questions  referred  to  it,  and  is  in  the 
of  a  corollary  from  the   proposition 
affirmed.     The  learned  Judges  of  the 
m  Bench  argue  that,  if  it  be  true  that 
iter  of  a  joint  and  undivided  Hindu 
cannot  alienate  his  undivided  share  in 
It  family- property  without  the  consent 
co-sharers,  it  follows  that  he  cannot 
sue  for  his  separate  share.     And  they 
m  a  decision  in   the    I2ih    Weekly 
ter,  page  83,  in   which   it  was  ruled 
ro  only  of  the   members  of  a   joint 
individed  family  could   not  sue  to  set 
a  charge  created  by  one  member  of 
imily,  and  to  recover  their  particular 
in  the  property  charged,  but  that  the 
ittst  be  brought  by  or  on  behalf  of  all 
lembers  of  the  joint  family.      Their 
lips  do  not  mean,  in  any  way,  to  impugn 
ithorlty  of  that  case,  or  to  dispute  the 
tl  principle  affirmed  by  it.     They  do 
[hovever,   think    that   the  principle   is 
:able  to  the  peculiar  circumstances  of, 
[ht  to  govern,  the  present  case, 
this   case   Sudaburt,   the   only  other 
irof  this  joint  family,  has,  under  the 
lice  which  was  then  allowed  to  prevail 
Courts  of  India,  succeeded  in  recover- 
^nd  has  been  put  into  possession  of  his 
of  the  joint  family- property.     He  can- 
said  to  have  any  beneficial  interest  in 
of  which  he  could  now  sue  as  plaint- 
^ftod  supposing  him  to  have  an  interest, 
resent  plaintiff  has  made  him  a  party 
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to  this  suit  in  the  only  way  in  which  a 
person. who  is  unwilling  or  unable  to  be 
joined  as  plaintiff  can  be  brought  before  the 
Court,  i.e.,  by  joining  him  as  a  defendant. 
In  that  character  Sudaburt  has  disclaimed 
all  interest  in  the  subject-matter  of  the  liti* 
gation,  alleging  that  he  has  already  been  put 
into  possession  of  all  to  which  he  is  entitled. 
Again,  in  most,  if  not  all,  of  the  appeals,  the 
title  of  the  substantial  defendants  is  founded 
on  execution-sales  confined  to  that  moiety 
of  Bhugwan's  share,  which,  on  a  partition, 
would  now  fall  to  the  plaintiff.  The  objec- 
tion to  the  frame  of  the  suit  was  not  taken 
by  the  substantial  defendants ;  it  seems  to 
have  originated  with  the  Judges  of  the 
Appellate  Court.  It  is  one  of  form  rather  than 
substance ;  for  it  cannot  be  said  that,  if  it  does 
not  prevail,  the  defendants  (Sudaburt  being  a 
party  to  this  litigation  and  admitting  that 
he  is  in  possession  of  his  share)  can  be  haras- 
sed by  any  second  suit.  On  the  other  hand, 
if  the  objection  prevails,  the  defendants  will 
remain  in  possession  of  property  to  which, 
after  full  trial,  they  have  been  found  to 
have  no  title,  and  the  plaintiff  will  be  left 
to  the  chances  of  another  suit,  in  which  he 
may  be  met  by  objections  well  or  ill-founded 
on  the  lapse  of  time,  or  the  effect  of  the 
decrees  under  appeal  as  res  judicata.  Their 
Lordships  are  of  opinion  that  they  ought  not 
to  allow  the  objection  to  prevail  against  the 
substantial  justice  of  the  case. 

What  has  been  said  is  sufficient  to  deter- 
mine this  appeal  in  favour  of  the  appellant, 
so  far  as  it  relates  to  the  decrees  of  the  High 
Court  in  the  nine  appeals,  numbered  respec- 
tively 170,  224,  235,  239,  243,  244,  238, 
240,  and  245. 

There  is,  however,  as  has  been  already 
stated,  a  further  question  as  to  the  appeal 
numbered  234 ;  and  at  the  hearing,  it  occurred 
to  their  Lordships,  who  have  unfortunately 
to  determine  this  appeal  ex  parte,  that,  if 
the  respondents  had  appeared,  they  might, 
without  a  cross-appeal,  have  contested  the 
correctness  of  the  answers  given  by  the  Full 
Bench  to  the  questions  referred  to  them, 
answers  which  are  not  in  the  form  of  a 
decree,  or  even  of  an  interlocutory  order. 
To  the  answer  to  the  first  question  their 
Lordships  think  no  objections  could  have 
been  urged  successfully.  The  second  ques- 
tion, however,  involves  a  point  of  Hindoo 
Law  upon  which  the  authorities  are  not 
altogether  consistent;  nor  are  their  Lord- 
ships satisfied  that  the  principle  laid  down 
by  the  Full  Bench  would,  if  correct,  govern 
this  particular  case  of  which  they  will  now 
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proceed  to  examine  the  circumstances  some- 
what more  in  detail. 

The  property  to  which  it  relates  is  thus 
described  in  the  schedule  to  the  plaint  at 
page  8  of  the  record.  The  village  is  speci- 
fied as  Tulmanpore  Bhada  in  two  kalums 
(items).  The  share  of  the  joint  family  is 
stated  to  be  one  of  ten  annas  and  eight  pie. 
Of  this,  five  annas  and  four  pie  are  deducted 
as  the  share  of  Sudaburt  Pershad,  which 
reduces  the  share  claimed  by  the  plaintiff  to 
five  annas  and  four  pie.  The  column  of 
remarks  contains  the  following  statement : — 
''  This  mouzah  was  held  in  zur-i*peshgee  lease 
under  a  zur-i-peshgee  deed  executed  by  Sali- 
gram  Sahoy  and  Ramruchea  Sahoy.  It  was 
sold  at  an  auction  on  the  i8ih  of  November 
i86j,  and  purchased  by  the  defendant 
Bikramajeet  Lall  for  3  rupees.  The  zur*i> 
peshgee  and  lease  are  fit  to  be  cancelled." 
.  Bikramajeet  Lall  and  another  defendant 
were  the  appellants  in  No.  238,  which  seems 
to  have  covered  the  whole  of  the  five  annas 
and  four  pie  share  of  Tulmanpore  Bhada, 
with  other  portions  of  the  property  in  dis- 
pute. From  what  has  been  stated  above 
it  follows  that  their  title,  resting  as  it 
does  upon  a  purchase  at  a  sale  in  exe- 
cution of  a  decree  against  the  widows, 
is  defective;  that  the  right  of  the 
plaintiff  to  impeach  it  is  proved,  and  accord- 
ingly their  appeal  ought  to  have  been  dis- 
missed. This,  however,  does  not  determine 
the  rights  of  the  plaintiff  as  against  the 
zur-i-peshgeedars.  He  may  be  entitled  either 
to  recover  so  much  of  the  property  as  is 
covered  by  the  zur-i-peshgee  by  setting  aside 
the  zur-i-peshgee  lease,  or  merely  to  stand 
in  the  shoes  of  the  nominal  mortgagor.  But 
the  nature  and  extent  of  his  right  can  only 
be  determined  in  appeal  No.  234. 

The  appellants,  on  that  appeal,  were  the 
original  zur-i-peshgeedars,  Saligram  Sahoy 
and  Ramruchea  Sahoy.  The  zur-i-peshgee 
deed  is  at  page  423  of  the  record,  and 
appears  to  have  covered  originally  only  5 
annas  and  4  pie  of  the  entire  16' annas 
of  Mouzah  Tulmanpore  Bhada.  If  then  it  be 
true  that  Sudaburt  Pershad  has  succeeded 
m  recovering  one  moiety  of  this,  the  subject 
of  the  dispute  on  this  appeal  is  the  remain- 
ing moiety  or  a  2  annas  and  8  pie  share. 
And  this  appears  to  have  been  the  view  of 
the  High  Court,  for  their  decree  on  this  ap- 
peal (see  pp.  479-80)  is  limited  to  a  2  annas 
and  8  pie  share.  If,  on  the  other  hand, 
Sudaburt  has  not  succeeded  in  his  suit  in 
setting  aside  the  zur-i-peshgee  «s  against 
him,  or  in  otherwise  wresting  possession  of 


his  share  from  the  zur-i-pesb^ee< 
lows  that  the  question  of   the  vali 
zur-i-peshgee  remains  to  be   deter: 
tween  the  latter  on  the  one  side,  ani 
the  present  plaintiff  on  the  other. 

The  plaint  in  this  suit  aHeg-ed 
grounds  for  setting  aside  the  zur-i 
of  the  9th  December  1859,  and  in< 
tained  no  special  mention  of  it.      Xhl 
statement  of  the  defendants,  Saligrr^ 
Ramruchea  (p.  31),  set  up    that   dj 
insisted  on  their  rights  under  ir. 
of  the   issues  are  specially    poini 
validity  of  the  deed.     Nor  do  thi 
or  the  decree  (p.  439)  of  the   Prij 
der    Ameen   deal  with  that    qi 
that  they  decide  with  respect  to  ihi 
claimed  in  Tulmanpore  Bhada  is  that 
iff  be  put  in  possession  thereof  in  d 
ner   in   which   possession   has    been 
by  the  decree  of  the  5th  of  April  i< 
Sudaburt). 

This  reference  to   the   suit   of  Si 
makes  it  material  to  consider  wheth< 
really  was  any  adjudication  upon  thisqi 
in  that  suit.     The  suit,  it  will  be  remt 
ed,  involved  the  right  of  succession 
whole  of  the  property  of  which 
Lall  died  possessed  as  between  his 
and   the   surviving    members   of  theJ 
family.     The  plaint  which  is  set  out 
226  of  this  record  contains  no  specific 
ment  touching  the  zur-i-peshgee  deed 
9th  of  December  1859,  unless  it  be 
schedule  (at  p.  231),  where  in  the 
of  remarks  it  is  said  '*  the  deed  to  the 
of  plaintiff's  share  ought  to  be  amei 
The  judgment  of  the  Zillah  Judge 
put  the  share  in  Tulmanpore  Bhada  ii 
first  parcel  which  it  found  to  be  joint 
property.     So    far  it  affirmed   the 
Sudaburt  and  Hurreenath,  and  negaiii 
title  of  the  widows,  to  whatever  inter 
it  belonged  to  Bhugwan  Lall  at  the  til 
his  death.     But,  in  answer  to  the  nth 
it~expressly  found  (p.  571)  that  the 
executed  by  Mukhun,  Bhugwan,  or  tbei 
partners   were  valid.      The  decree 
general  decree  for  possession  over  the 
ties  in  the  first  list.     The  High  Coal 
appeal,  simply  affirmed  this  judgmeotj 
decree  of  the  Zillah  Court.     Can  it  be 
that  this  judgment  and  decree  import 
adjudication,  touching  the  invalidity  ofj 
deed  of  the  9ih  of  December  1859,  as  aj  ' 
the  surviving  members  of  the  joidt  ^1 
even  if  the  plaintiff  in  this  suit  could 
the  benefit  of  such  an  adjudicaiioa. 
judgment,  so  far  as  it  goes,  is,  on  the  fac 
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rr  way.    The  terms  of  the  decree 

;t  only  that  the  plaintiif  Sudaburt 

as  his  share  was  concerned,  to  be 

{session  of  the  rights  of  fihugwan. 

execution  of  that  decree,  he  has 

it  may  be  wrongfully,  to  dispossess, 

!iit  of  his  share,  the  zur-i-peshgee- 

circumstance  cannot  give  title  to 

if. 

what  has  been  found  by  the  High 

:h  respect  to  this   appeal  ?    The 

the  Full  Bench  expressly  stated 

Jacts  were  not  sufficientfy  stated  to 

lem  to  say  whether   the   nephew 

'an  Lall  could  recover  from  the 

without    redeeming  the    same, 

>n  of  the  mortgaged  share  or  any 

of    it.      That   statement,   taken   in 

on      with     the     general     principle 

by  them,  imports  that  there   was 

/  that  the  execution  by  Bhugwan 

eed  was  without  the  consent  of  his 

\xs    or  not  for    the    benefit  of  the 

Mr.   Justice   Markby   (at   p,    466) 

»t  consider  this  latter  question,  but 

•says,    "  As  no  objection  was  made  to 

Tence  to  the  Full  Bench,  I  think  we 

accept  its  decision  for  the  purposes 

case,  and  to  hold  that  the  appellants 

iled  to  establish  their  title." 

lese   circumstances  there  appears  to 

^een    no  real  trial  of   the    question 

the  plaintiff  and  the  appellants  in 

14 ;  and,  therefore,  assuming  the  prin- 

munciated  by  the  Full  Bench  in  its 

to  the  second  question  to  be  strictly 

their  Lordships  do  not  feel  them- 

at  liberty  to  reverse  the  decree   in 

of  the  appellants,  and   to   make   a 

in  favour  of  the  plaintiff.    This  being 

\y    abstain    from    pronouncing    any 

upon  the  grave  question  of  Hindoo 

tvolved  in  the  answer  of  the  Full  Bench 

second  point  referred  to  them,  a  ques- 

rhich,  the  appeal  coming  on  ex  parity 

not  be  fully  or  properly  argued  before 

That  question  must  continue  to  stand, 

niow  stands,,  upon  the  authorities,  un- 

id  by  the  judgment  on  this  appeal. 

»r  Lordships  have  felt  some  doubt  as 

form  of  the  order  which  ought  to  be 

on  appeal  No.  234.     The  plaintiff  has 

to  establish  his  title  to  recover  the 

linstthe  zur-i-peshgeedars.  He  might, 

'w,  have  established  such  a  title  even 

suit  had  a  proper  issue  been  framed 

[etcrmined.     On  the  other  hand,  he  has 

whed  his  title  to  the  property,  subject 

'«tr-i-pesbgee.    His  rights  may  be  pre- 


judiced by  the  decree  as  it  stands.  The  suit 
is  an  example  of  the  inconvenience  of  em* 
bracing  in  one  suit  titles  to  various  parcels 
of  land,  which,  although  having  a  common 
foundation,  are  different  in  many  particulars, 
and  are  to  be  asserted  against  defendants 
having  no  common  interest.  Their  Lord- 
ships have  come  to  the  conclusion  that  the 
dismissal  of  the  present  suit  against  the 
appellants  in  No.  234  ought  to  stand,  but 
that  the  decree  of  the  High  Court  on  that 
appeal  ought  to  be  varied  by  adding  a^ 
declaration  that  it  is  to  be  without  prejudice 
to  the  right  of  the  plaintiff  to  recover  the 
lands  in  question  on  satisfaction  of  the 
zur-i-peshgee.  This  appeal,  so  far  as  it  relates 
to  No.  237  (the  case  given  up  by  Mr» 
Cowie),  must  be  dismissed,  and  the  decree 
made  by  the  High  Court  in  that  case 
affirmed.  In  the  other  nine  cases,  the 
decrees  of  the  High  Court  must  be  reversed, 
and  an  order  made,  dismissing  in  each  case 
the  appeal  to  the  High  Court,  with  the 
costs  of  the  appeal  in  that  Court,  and 
affirming  the  decree  of  the  Principal  Sudder 
Ameen  as  to  the  parcels  of  property  which 
are  the  subjects  of  those  appeals.  The- 
above  will  be  the  substance  of  the  order 
which  their  Lordships  will  humbly  recom*' 
mend  Her  Majesty  to  make. 

Their  Lordships  think  that  there  should' 
be  no  order  as  to  the  costs  of  this  appeal. 


The  24th  March  1876. 

Present : 

Sir  James  W.  Colvile,  Sir  Barnes  Peacock^ 
and  Sir  Montague  £.  Smith. 

Adoption— Authori^  to  Adopt— Madras  Law  of 

Adoption. 

On  Appeal  from  the  High  Court  of  Judica* 

ture  at  Madras. 

Sri  Virada  Pratapa 

versus 
Sri  Brozo  Kishoro  Patta  Deo. 

Where  the  widow  of  a  zemindar  claimed  her  hus«r 
band's  estate  on  behalf  of  an  adopted  son,  putting;  in  a 
document,  authorizingf  her  to  adopt,  which  was  alleged 
to  have  been  executed  by  her  deceased  husband ;  and 
the  rival  claimant  was  a  half-brother  of  the  deceased, 
who  would  have  inherited  the  estate  but  for  the  said 
document,  but  who  was  shown  to  have  been  on  bad 
terms  with  the  deceased  (during  his  lifetime),  the  Privy 
Council,  dealing  with  the  document  as  one  that 'bore  a 
genuine  signature,  and  was  supported  by  antecedent 
probabilities,  declared  in  favour  of  the  plaintiff's  claim. 

Held,  also,  however,  that  though  in  Madras  a  Hindu  .. 
widow,  ilot  having  her  husband's  express  permission, 
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may»  if  duly  authorized  by  his  kindred,  adopt  a  son  to  | 
him,  yet  the  permission   must  be  ^iven  by  some  one 
within  the  undivided  family  and  having  a  direct  interest 
in  the  estate,  and  not  by  a  distant  relative. 

Rajah  Adikonda  Deo,  the  then  bolder 
of  an  impartible  zemindary  in  the  district  of 
Ganjam,  which  in  these  proceedings  is  called 
sometimes  Chinnakimidy,  and  sometimes 
Pratapagheri,  died  on  the  23rd  of  November 
1868.  He  left  no  legitimate  male  issue,  bat 
a  widow,  then  enceinte y  whom  it  will  be 
convenient  to  designate  by  her  title  of  Maha- 
devi.  He  had,  however,  several  natural  sons, 
one  of  whom,  Ramakrishna  Deo,  contrived, 
on  the  death  of  his  father,  to  be  invested  by 
some  of  the  retainers  with  the  ''  sadhi,"  and 
asserted  a  claim  to  the  zemindary  on  the 
ground  that  he  was,  in  fact,  legitimate,  and  had 
been  designated  by  Adikonda  as  his  successor 
in  an  urzi  signed  by  him  on  the  19th  of 
November,  and  forwarded  to  the  Collector. 
This  claiYn  has  since  been  found  to  be  ground- 
less, and  may  be  treated  as  no  longer  existent. 

The  appellant,  Raghunadha,  .who  was  a 
half-brother  of  the  deceased  zemindar,  must 
now  be  taken  to  have  been  an  undivided 
brother,  and  the  person  who,  according  to 
the  ordinary  law  of  succession,  was  entitled 
to  the  zemindary  on  the  death  of  Adikonda 
without  a  legitimate  son,  either  procreated  or 
adopted. 

It  is  necessary,  in  order  to  explain  some 
parts  of  the  subsequent  history  of  the  case,  to 
observe  that  the  question  of  succession,  when 
it  first  arose,  was  further  complicated  by  the 
fact  that  the  zemindary,  though  permanently 
settled,  was  one  of  those  as  to  which  it  was 
then  conceived  that,  owing  to  the  omission 
to  issue  a  permanent  sunnud,  the  Govern- 
mertt  of  Fort  St.  George  had  retained  the 
right  of  nominaring  on  the  death  of  each 
successive  holder  his  successor.  The  con- 
firmation by  this  Board  of  the  decision  of 
the  High  Court  of  Madras  in  the  Maran- 
gapury  case  (see  Law  Reports,  i  Indian 
Appeals,  p.  282)  has  since  established  that 
there  was  no  legal  foundation  for  this  preten- 
sion on  the  part  of  Government ;  and  it  must 
now  be  taken  to  be  settled  law  that  the  title 
to  the  zemindary  is  to  be  determined  by  the 
ordinary  law  of  succession  in  like  cases. 

On  the  dav  after  that  of.  the  death  of 
Adikonda,  i.  e ,  on  the  24th  of  November 
ib68,  the  Mahadevi  addressed  an  urzi  to  the 
Collector  (p.  143),  in  which  she  stated  the 
death  of  her  husband ;  that  the  family  was 
composed  of  women  and  children  ;  that  she 
had  then  none  legally  entitled  to  the  taluq, 
but  was   three    months  gone   with    child  ; 


and  prayed  to  be  entrusted  with 
this  taluq.     In  this  document  she 
mention  of  an  authority  to  adopt. 

It  is  shown,  however,  beyond  all 
by  the  Collector's  letter  of  the  2nd 
her  1868,  which  is  recited  in   the 
ings  of  the  Board  of  Revenue  at  p. 
the  record,    that  before   that    date 
received   a   second  urzi   or  letter 
Mahadevi,  in  which  she  had  alleged 
was  her  husband's  express  wish  that, 
event  of  her  having  not  a  son  bat  a 
she  should  adopt  a  son.     And,  if  the 
R  at  p.  64  of  the  record  be  that  sec 
or  a  true  copy  of  it,  there  can  be  no 
ihat»  as  early  as  the  26th  of  November 
the  Mahadevi  had  asserted  publicly 
husband   had,  on  the  20th  of  that 
executed  in  her  favour  a  written  aai 
adopt  a  son  in  the  event  which  aft 
happened.     The   confusion  which 
have  taken   place  in   the   Civil  Coart 
respect  to  the  proof  of  exhibit  R  has 
rise  to  a  controversy  on  its  authenticity 
will  be  afterwards  considered.     Bat,  w 
may  have  been  the  precise  contents  of 
second  urzi,  it  is  unquestionable  that,  as 
as  the    nth    of    December,    the    Ma 
presented  a  formal  petition  to  the 
ment  of  Fort  St.  George  in  which  she 
that  Adikonda,  before  his  death,  executed 
gave   to   her  a  putrica  or  will  cootai 
words  to  this' effect :  "  You  have  now 
ceived  ;  if  you  bring  forth  a  male  chil 
will  be  a  Rajah  to  the  taluq  ;  in  case 
female  child,  you  are  authorized  to 
good  child  for  the  seat;"  and  that, in 
subsequent  petitions  and  applications, 
persistently  put  forward  and  reUed  u 
written  authority  to  adopt  executed  by 
husband.     One  of  these,  bearing  date 
i8ih  of  March  1869,  stated  the  date  of 
instrument   to   be   the    20th    of   Now 
1868  ;  and  in  most  of  them  she  claimed 
be  heiress  to  the  zemindary  in  defaah 
legitimate   son,  natural  or  adopted,  of 
husband.     Raghunadha  seems  on  bis  side 
have  been  also  asserting  his  claim  before 
Government  and  the  Revenue  Authorities. 

The  action  taken  by  the  Govemmest 
Fort  St.  George  was  as  follows  : — 

The  Board  of  Revenue,  on  the  report  «l 
the  Collector,  had,  on  the  7th  of  Januiif 
1869.  expressed  its  opinion  that  Raghaoacte 
had  the  best  claim  to  the  zemindary,  piP*i 
vided  the  Mahadevi  did  not  give  birtiitoa 
son  ;  but  that,  if  she  should  have  a  sob, 
that  son  ought  to  succeed.  TheieopOQ 
Government,  on  the  1  st  of  Marcb^  ruled  tbat 
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a  posthumous  son  would  be  entitled  to  the 
inheritance,  and   directed   the   Collector  to 
take   such  measures  as  he  might  think  fit  to 
ascertain    whether    the    widow   was    really 
pregnant,  and  to  verify  the  sex  of  the  child 
when  born.  To  the  widow's  repeated  applica- 
tions  it  made  answer  that  the  claim  to  the 
zemindary  was  under  consideration.     On  the 
iilh     of    July     1869,     (he    Mahadevi    was 
delivered  of  a  daughter,  and  on  the  17th  of 
September  in  that  year  Government,  in  the 
exercise  of  its  supposed  power,  and  on  the 
recommendation  of  the  Collector,  supported 
by   ihe  Board  of  Revenue,  resolved  (p.  143) 
to    recognize    Raghunadha,  who    had    been 
reported  by  the  Collector  to  be  the  undivided 
brother  of  the   deceased   zemindar,  as  the 
successor  to  the  Chinnakimidy  estate  ;  there- 
by  overruling  the  Mahadevi's  claim  to  be 
heiress  to  her  husband ;  and  ignoring  her 
asserted  right  of  adoption. 

Pending  these  proceedings  there  had  been 
litig'ation  between  the  Mahadevi  and  Raghu- 
nadha, touching  the  right  to  a  certificate, 
under  Act  XXVIL  of  i86o,  for  the  collection 
of  the  debts  due  to  the  deceased  zemindar. 
This  was  determined  in  favour  of  the  Maha- 
devi by  the  Civil  Judge  on  the  31st  of 
March  1869.  But,  on  the  nth  of  February 
1870,  his  decision  was  reversed  by  the  High 
Coart,  and  the  certificate  granted  to  Raghuna- 
dha, apparently  on  the  general  ground  that 
the  claim  of  an  undivided  brother  was  pre- 
ferable to  that  of  a  widowj  and  that  there 
was  no  satisfactory  proof  of  division. 

For  some  short  time  after  the  determina- 
tion of  the  Government  in  his  favour,  Raghu- 
nadha and  the   widow  seem  to  have  lived 
together  in  amity.     She  retained,  apparently 
with   his  consent,  the  custody  of  the  keys 
of  the   goutaghoros  or  treasuries,  in  which 
the  jewels,   cash,  and  other  valuables  that 
had   been   left  by  the  late   zemindar  were 
kept ;  but  allowed    Raghunadha  to  receive 
tnereout  both  jewels  and  cash  for  the  pur- 
poses of  his   installation,  which  took  place 
on  the    1st  of  February   1870.     He   again 
was  in  correspondence  with  the  Collector  in 
November,  touching  the  villages  to  be  assigned 
^to  her  for  her   maintenance  (pp.   1*15  and 
116),  and  speaks  of  their  friendly  relations, 
although  in  one  of  his  letters  he  complains 
that  Haribondha  Surmanto  and  two  or  three 
more  wicked  persons  were  "  making  intrigues 
and  giving  evil  advice."     But  this  state  of 
amity,   if-  it  ever  sincerely  existed,   was  of 
brief  duration.    In   the  course  of  1870  the 
parties  again  plunged  into  active  litigation. 
In  bis  suit  numbered  9  of  that  year,  Raghu- 


nadha sought  to  recover  from  the  Mahadevi 
the  jewels  and  cash  in  the  goutaghoros, 
greatly  exaggerating  their  amount  and  value, 
as  property  to  which  he  was  entitled  as 
zemindar.  In  her  suit  No.  12  of  1870,  she 
sought  to  recover  from  him  the  particular 
jewels  and  cash  which  had  passed  from  her 
to  him  on  the  occasion  of  his  installation, 
alleging  that  he  had  received  ihem  by  way  of 
loan  on  a  promise  to  restore  the  former  and 
repay  the  latter.  IJer  suit  was  ultimately  dis- 
missed on  the  ground  that  she  had  failed  to 
establish  any  such  contract.  In  the  other  suit 
the  material  issues  were  whether  Raghunadha 
was  the  undivided  brother  of  Adikonda,  or 
separate  in  estate  from  him ;  whether  the 
Mahadevi,  as  widow  of  Adikonda,  was  entitled 
by  right  of  succession  to  the  money  and 
jewels  left  by  him;  and,  if  not»  whether 
Adikonda  had  made  to  her,  at  the  time  of  his 
death,  a  gift  of  them  that  was  valid  against 
Raghunadha. 

In  this  suit,  the  Civil  Judge  found  that 
Raghunadha,  the  plaintiff,  was  the  undivided 
brother  of  Adikonda,  and  that  Adikonda,  at 
the  time  6i  his  death,  did  not  make  a  gift  to 
his  wife  of  any  part  of  the  property  then  in 
dispute.  He  found,  however,  in  the  first 
instance,  upon  the  second  issue,  that  the 
Mahadevi,  as  widow  of  Adrkonda,  was  enti- 
tled to  all  the  money  and  jewels  left  by  him ; 
proceeding,  apparently,  on  the  ground  that, 
inasmuch  as  each  succeeding  zemindar  must 
be  taken  to  have  held  the  estate  by  virtue  of 
a  new  graiit  from  Government,  he  held  it  as 
self-acquired  properly ;  and  consequently, 
that,  on  his  death,  his  personal  assets  would 
pass  to  his  widow  to  the  exclusion  of  his 
brother.  Before,  however,  a  final  decree 
had  been  drawn  up  in  this  suit,  the  Maranga- 
pury  case  was  decided  by  the  High  Court  of 
Madras;  and  the  Judge  thereupon  granted 
a  review  of  his  decision.  On  that  review, 
he  found  that  the  Mahadevi,  as  widow  of 
the  late  zemindar,  was  not  entitled  to  the 
money  or  jewels  left  by  him;  and  finally 
made  a  decree  in  favour  of  Raghunadha,  but 
for  an  amount  much  less  than  that  claimed 
by  him.  There  was  no  appeal  against  the 
decrees  in  these  suits.  They  decided  as 
between  the  Mahadevi  and  Raghunadha  that 
the  status  of  the  family  was  that  of  indivi- 
sion  ;  and  that  Raghunadha  being,  in  default 
of  male  issue  of  Adikonda,  entitled  to  the 
estate,  was  entitled  to  the  jewels  and  cash  as 
appurtenant  thereto.  They  have,  however, 
little  bearing  on  the  questions  now  to  be 
determined ;  although  some  of  the  deposi- 
tions taken  in  them  have  been  relied  upon  4$ 
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affecting  the  credibility  of  the  testimony 
given  by  the  same  witnesses  in  the  present 
suit. 

Pending  these  two  suits  of  1870,  and  on 
the  20ih  of  November  in  that  year,  the 
Mahadevi  adopted  ihe  present  respondent. 
He  was  the  son  of  the  zemindar  of  Piddalci- 
midy,  who  is  admitted  to  be  a  sapinda  of 
Adtkonda  Deo,  though  separate  in  estate 
from  him ;  both  families  being,  as  shown  by 
the  pedigree  at  p.  19,  derived  from  a  common 
ancestor,  Purushotiama  Deo.  Nor  is  the 
validity  of  the  adoption  impeached,  except 
on  the  ground  that  the  Mahadevi  had  not 
sufficient  authority  to  make  it. 

On  the  15th  of  December  1870,  the  res- 
pondent, by  his  adoptive  mother  and  guardian, 
the  Mahadevi,  commenced  his  suit  for  the 
recovery  from  Raghunadha  of  the  zemindary 
and  of  all  the  property  appurtenant  thereto 
with  mesne-profits.  The  defendant,  Raghu- 
nadha, originally  set  up,  by  way  of  defence, 
that  his  title  as  zemindar  appointed  by 
Government  could  not  be  questioned.  But 
it  is  now  admitted  that,  since  the  decision  of 
the  Marangapury  case,  this  defeiice  cannot 
prevail ;  and  that  the  only  questions  to  be 
decided  are,  whether  the  exhibit  Q,  which 
is  propounded  as  the  written  authority  to 
adopt,  of  the  20th  of  November  1868,  was, 
in  fact,  executed  by  Adikonda  Deo,  and,  if 
not,  whether  the  adoption  is  not  neverthe- 
less valid  according  to  the  law  that  prevails 
in  the  Presidency  of  Madras,  as  one  made 
by  a  widow  without  express  authority  from 
her  husband,  but  with  sufficient  sanction  and 
consent  on  the  part  of  her  husband's  rela- 
tives. 

The  Civil  Judge  decided  both  these  ques- 
tions against  the  respondent.  He  came  to 
the  conclusion,  both  from  external  and  inter- 
nal evidence,  that  the  document  was  a 
forgery;  he  was  also  of  opinion  that  the 
requisite  assent  to  an  adoption,  in  the  absence 
of  an  authority  from  the  husband,  was  not 
given,  tfnd  consequently  that  the  adoption 
was  not  valid  as  against  the  defendant.  The 
High  Court  inclined  to  the  opinion  that  Q  was, 
in  fact,  executed  by  Adikonda,  but  did  not 
go  very  much  into  the  evidence  for  or  against 
the  document,  being  of  opinion  'that,  even 
if  no  express  authority  was  given  by  Adi- 
konda, the  adoption  by  the  widow,  being 
made  with  the  consent  of  one  of  his  sapindas 
(the  father  of  the  child  adopted),  was  valid 
by  the  law  of  Madras. 

Their  Lordships  propose  to  consider,  first, 
whether  Q  was,  in  fact,  executed  by  Adi- 
konda. 


It  has  been  strongly  urged  upon 
the  judgments  of  the   two  Indian 
upon  this  question,  though  not 
are  not  directly  conflicting,  the  Higk 
having  omitted  to  find  that  the  d< 
genuine,  or  fully  to  consider  the 
concerning  it ;  that,  in  this  state  of 
their  Lordships  cannot  safely  ovei 
decision,  upon  a  question  depending 
on  the  credibility  of  confiicting  witn< 
a  Judge  of  great  local  experience 
and  examined  those  witnesses,  and 
pressed  his  conclusion   in  a  jadgmi 
demonstrates  with  what  remarkable 
industry  he  tried  the  cause. 

Their  Lordships  are,  by  no  means, 
sible  to  the  force  of  the  general  pn 
involved    in    this    argument.     Thai 
however,   seems   to  them  to  be 
diminished   by  particular  circamsiai 
this  case.     They  consider  that  the  volui 
judgment  of  the  Civil  Judge  deserves 
credit  due  to  a  most  painstaking  endi 
to  arrive  at  the  truth  in  a  difficult  case. 
its  excessive  elaboration  tends  to  impakj 
value  by  defeating  the  proper  object 
judgment,  which  is  to  support,  by  the 
cogent  reasons  that  suggest  themselves, 
final  conclusions  at  which  the  Judge  has 
scientiously  arrived.    This  document  r< 
the  fluctuations  of  the  Judge's  mind 
day  to  day  in  the  course  of  an  ezcepik 
long  trial ;  the  effect,  often  temporary, 
him  of   a  particular  piece  of   evidence 
argument  of  Counsel ;  it  subjects  every 
ness  to  criticism  more  or  less  unfavonral 
and,  from  this  mass  of  often  coofiicting 
ments,  it  is  not  easy  for  a  Court  of  A( 
to  extract  the  precise  grounds  on  which 
final  conclusion  rests. 

Again,  the  Counsel  for  the  respoa< 
have  strongly  insisted  on  the  objection  to 
authority  of  this  judgment,  which 
founded  upon  the  observations  of  the  V 
Judge  in  paragraph  62,  &c.  (p.  376). 
must  be  admitted  that  the  passage  is  ai 
guous.  If  it  means  only  that,  where  a 
has  been  manifestly  proved  to  be  false 
e,g.,  if  Q  had  been  shown  to  be  written  onsi 
stamp  paper  purchased  after  Adikonda'i^ 
death),  it  is  unnecessary  to  weigh  geoend 
probabilities,  the  observation  is  a  mere  tmisair 
smce  it  is  obviously  idle  to  inquire  whether 
it  was  likely  a  man  should  do  that  which  it 
has  been  demonstrated  he  never  did.  0» 
the  other  hand,  if  it  imports  that  the  Jodge 
refused  to  weigh  the  probabilities  of  the  case, 
because  he  believed  one  set  of  witness** 
rather  than  the  other,  it  would  support  the 
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objection  taken,  viz.,  that  in  forming  his 
belief  he  bad  excluded  from  his  consideration 
that  which  ought  to  have  entered  into  it. 
Their  Lordships,  however,  upon  a  review  of 
the  whole  judgment,  are  of  opinion  that, 
in  whatever  sense  the  learned  Judge  made 
the  observation  in  question,  he  did  not,  in  fact, 
fail  to  consider  the  probabilities  of  the  case. 
Whether  he  gave  due  weight  to  ihem  will 
be  afterwards  considered. 

A  more  substantial  objection  to  the  judg- 
ment is  that  it  does  not  dispose  of  the  ques- 
tion as  it  was  presented  by  the  parties.     The 
learned  Judge  was  not  content  to  find  that 
Q  was  a  forgery.     By  a  careful  examination 
and  comparison  of  it  with  admitted  signa- 
tures of  Adikonda,  he  satisfied  himself  that 
the  signature  purporting  to  be  that  of  Adi- 
konda was  itself  forged.     Yet  the  appellant 
(P-  255)  ^^^  admitted  that  that  signature, 
and  the  sankhu  and  chakrun  (the  emblems 
on    it)    were  of   his  brother's  handwriting; 
and  the  case  made  by  him  and  his  witnesses 
was  that  the  forgery  was  effected  by  filling 
up,  after  Adikonda's  death,  a  blank  paper 
which  had  these  genuine  marks  and  signature 
^    upon   it.     Their  Lordships  agree  with  the 
Judges  of  the  High  Court  in  thinking  that 
r     little  weight  ought  to  be  given  to  a  compari- 
son of  Oorya  handwriting  by  an  European 
Judge,  however  skilled  and  experienced,  when 
opposed   to   the   admissions  of  those   who 
dispute   the   document.     They  feel  bound, 
therefore,  to  assume,  and  that  has  been  almost 
admitted  in  the  argument  addressed  to  them 
on  the  part  of  the  appellant,  that  the  signa- 
ture of  Adikonda  upon  Q  is  of  his  handwrit- 
ing.    It  is  obvious,  however,  that  the  erro- 
neous conviction  of  the  Civil  Judge  to  the 
contrary  may  greatly  have  biased  his  esti- 
mate  of   the   credibility    of    the    plaintiff's 
story,  and   may   have  prevented  him   from 
duly   weighing   the   improbabilities  of  that 
told  by  the  defendant,  which   he   did    not 
adopt.     The  genuineness,  therefore,  of  the 
signature  of   Adikonda   is   a   circumstance 
wbich  materially  detracts  from  the  general 
value  and  authority  of  the  judgment  of  the 
Civil  Judge;  and  their  Lordships  cannot  but 
feel  that  they  have  to  determine  the  question 
before  them  upon  the  evidence  taken  in  the 
cause    without   the    assistance    which    they 
generally  find  in  similar  cases  in  the  judg- 
ment of  one   or   the   other   of   the  Indian 
Courts. 

That  there  is  in  this  case  a  strong  antece- 
dent probability  that  Adikonda  did  authorize 
an  adoption 4s  incontestable.  It  does  not  rest 
upon  mere  presumption  that  on  his  death*bed 


he  would  desire  to  perform  that  general  duty 
of  imperfect  obligation  which  prompts  a 
childless  Hindoo  to  supply  the  want  of 
natural  male  issue  by  adoption.  It  is  shown 
that  the  brothers,  though  legally  undivided, 
were  long  on  bad  terms  with  each  other. 
The  strife  began,  as  appears  by  the  Collec- 
tor's letter  at  page  106,  on  the  death  of 
their  father  in  1835,  when  there  was  a 
dispute  as  to  their  succession  to  the  zemin- 
dary,  Raghunadha  claiming  it  as  the  eldest 
son  of  the  then  Mahadevi,  though  younger 
in  years  than  Adikonda,  who  was  born  of  a 
wife  of  inferior  rank.  .  This  controversy  was 
determined  by  the  then  Government,  in  the 
exercise  of  its  assumed  power,  in  favour  of 
Adikonda.  The  strife,  however,  was  embit- 
tered by  subsequent  quarrels  between  the 
brothers,  and  by  the  desperate  attempt  of 
Raghunadha,  as  late  as  185  a,  to  oust  his 
brother  by  proving  him  to  be  illegitimate. 
In  these  circumstances,  whatever  may  have 
been  the  precise  relation  of  the  brothers  during 
the  later  years  of  their  joint  lives,  there  is  a 
high  degree  of  probability  that  Adikonda 
would  desire  to  retain,  by  all  means  in  his 
power,  the  zemindary  in  his  own  line ;  and 
would  be  unwilling  to  expose  the  wife,  to 
whom  he  was  attached,  to  the  chance  of 
falling  from  the  rank,  which  even  as  adoptive 
mother  of  a  reigning  Rajah,  she  would 
possess,  to  that  of  a  widow  entitled  only  to 
be  maintained,  however  honourably,  by  her 
brother-in-law. 

There  being  then  this  antecedent  probabi- 
lity that  he  would  execute  some  such  docu- 
ment as  that  which  bears  his  admitted  signa- 
ture, what  is  the  direct  evidence  to  show 
that  he  really  did  or  did  not  execute  it? 
The  witnesses  whose  names  are  upon  it 
are  Suroanto,  the  Treasurer,  Siva  Purohit, 
nowtheDewan  of  Raghunadha,  but  formerly 
the  servant  in  the  like  capacity,  first,  of 
Adikonda,  and,  afterwards,  of  the  Mahadevi, 
Balaji,  the  scribe,  and  Damapattojosi,  the 
Purohit.  Of  these,  the  two  former  are  the 
only  subscribing  witnesses  in  the  strict  sense 
of  the  term;  Balaji  signing  only  as  the 
writer  of  the  instrument;  and  Damapatto- 
josi, though  named  as  a  witness,  not  having 
signed  at  all.  Again,  the  only  one  of  the 
four  who  deposes  to  the  execution  of  the 
instrument  is  Sumanto.  His  story  (page 
215)  is  that  on  the  20th  of  November  (1'^., 
on  a  day  between  which  and  the  day  of  the 
Rajah's  death  two  clear  days  intervened),  at 
about  3  prohoros  of  the  day  ( i.e.,  about  3 
p.M  ),  the  Rajah  sent  the  peon  Narayana  to 
call  in  any  respectable  people  (Bollolokho) 
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that  might  be  in  the  outer  hall  (Sodoro); 
that  the  peon  returned  with  Siva  Purobit, 
Damapattojosi,  Bordhono  Santo,  Bhagirathi- 
pani,  and  Balaji ;  two  oiher  persons,  viz.,  Boyi- 
duorahu  and  Gouro  Bondhari,  being  already 
in  the  room  when  the  order  was  given  ;  that 
Balaji  was  then  sent  out  to  bring  paper,  pen, 
and  ink;  that  on  his  return  he  wrote  toe 
authority  to  adopt  under  the  Rajah's  dicta- 
tion, making  first  a  draft,  and  atterwards  a 
fair  copy ;  that  the  list  of  witnesses  ^hich 
appear  in  Balaji's  handwriting  on  it  was  also 
written  at  the  Rajah's  dictation,  first,  in  the 
draft,  and,  then,  in  the  fair  copy ;  that  the 
subscribing  witnesses,  Siva  Purohit  and  the 
witness  himself,  then  signed,  Damapaitojosi 
excusing  himself,  with  the  Rajah's  consent, 
from  signing,  on  the  ground  that  he  was  an 
old  man,  and  could  not  see;  that  Balaji  also 
wrote  his  name  as  the  writer  of  the  docu- 
ment; thaC  the  Rajah  himself  traced  the 
sankhu  and  chakrun  at  the  top.  and  wrote 
his  own  signature  at  the  bottom  of  the  docu- 
ment; that  they  all  wrote  with  the  same 
pen  dipped  in  the  same  ink-bottle;  that  it 
took  about  2  ghadyahs  (i^  hour)  to  com- 
plete the  transaction;  and  that  afterwards, 
and  when  about  the  same  space  of  the  day 
remained,  the  witness,  by  order  of  the 
Rajah,  took  the  document  to  the  Mahadevi, 
who,  while  it  was  being  prepared,  was  in 
"  the  chapel,"  being  a  room  near  that  of  the 
Rajah,  and  put  it  on  the  threshold,  the  door 
being  ajar.  The  witness  also  states  that 
nearly  two  ghadyahs  before  this,  and  previ- 
ously to  the  preparation  of  the  document, 
he  had  taken  to  the  Mahadevi,  by  order  of 
the  Rajah,  the  keys  of  the  Treasury  House, 
and  had  said  to  her :  *'  The  keys  of  the  other 
Treasury  House  were  given  you ;  now  keep 
the  keys  of  this  Treasury  and  all  the  pro- 
perty therein."  \ 

This  witness  is  directly  contradicted  by 
the  three  other  persons  whose  names  are 
upon  Q,  Siva  Purohit,  Balaji,  and  Damapat- 
tojosi.  Their  testimony  in  this  suit  is  to  be 
found  at  pages  189,  269,  and  267  of  the 
Record.  The  account  which  they  give  of 
the  fabrication  of  Q  is  the  following :  About 
ten,  or  at  most  twelve,  days  after  the  death 
of  Adikonda,  Sumanto  brought  to  Balaji  a 
paper,  having  upon  it  Adikonda's  signature, 
and  the  sankhu  and  chakrun,  but  otherwise 
blank,  together  with  a  draft,  and  told  him  to 
fair-copy  the  draft  upon  the  blank  paper. 
Balaji,  according  to  his  own  account,  at  first 
refused,  but  afterwards  obeyed.  The  result 
was  Q,  as  it  now*  stands,  with  the  exception 
of    the  signatures  of  the  subscribing  wit- 


nesses.    The  paper  in  that  state 
by  Balaji  to  Sumanto,  who  took  k 
Purohit  for  his  signature.     He   sv4 
he  refused  to  sign  it,  and  denies 
signature  upon  ic  which  purports  to 
is  of  his  handwriting.     The   vaiae  dk\ 
denial  will  be   presently    considered. 
paper  was  subsequently  {i.e.,  about  U 
days    after    Adikonda's    death)     tak< 
Sumanto  to  Damapattojosi,  who  also 
he  refused  to  sign  it  as  witness. 

The  question  is  which  of  these  two 
is  to  be  believed.     The  last  their 
think  must  be  taken  with  the  qaaiil 
that,   notwithstanding  the    denial     of 
Purohit,   the   disputed   signature    is  € 
handwriting.     That  it  is  so  was  found 
Civil  Judge,  and  his  finding  does  not 
on    mere   comparison   of   handwriting. 
correctness  seems  to  their  Lordships 
placed  beyond  doubt  by  the   exhibit 
page  3,  in  which,  writing  to  Iswara 
as  late  as  the  loih  of  July  1869,  he 
of  the  document  executed  by  the  iate 
to  the  Mahadevi.  and  urges  his  corr< 
dent  to  use  his  best  endeavours  to  gel 
Government  a  recognition  of  it.     It  is 
therefore,   that,   if   Q   be    a    forgery, 
Purohit  was  at  one  time  a  consenting 
to    that    forgery.     The    Civil     Judge 
undoubtedly  recorded  a  most  onfavoi 
opinion    of    Sumanto.     He    says    of 
'*  H.  S.  lied  and  prevaricated  grievously, 
could  not  believe  anything  one  bit  the 
readily  from  the  fact  that  he  asserted 
(Judgment,  paragraph  54,  page  320). 
the    credibility    of    this    witness,     hoi 
small,   is   nevertheless  superior   to    that 
Siva  Purohit  and   Balaji.     Notwithstan( 
his  demeanour  he  may  have  told   whit 
substantially    a    true    story ;    whereas 
others    must    either    have    been    gailtf 
perjury  in  this  suit,  or  have  been  coci 
actors  in  an  antecedent  forgery.     Dami 
tojosi  is  not  open  to  this  imputation,  aikd 
apparently  a  more  respectable  witness. 
that  the  Judge  says  against  him  is,  that 
protested  too  much."     But  there  is  a 
degree  of  improbability  in  his  story. 

The  primd-facie  improbability  that  tl 
should  exist'  any  blank  paper  with 
genuine  signature  of  the  deceased  Raja 
upon  it  is  no  doubt  removed  by  theevideocii 
of  Binayaka  (p.  263),  and  the  produ€tio9< 
of  the  four  blank  papers  similarly  sigoei 
which  thit  witness  swears  he  discovcffll 
eighteen  months  before  he  gave  his  depo»- 
tion  (/>.,  early  in  1870)  in  iht  late  Rajah's 
record-box.    There  is,  however,   no  pioof 
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that,  at  the  time  when  Q  is  said  to  have  been 

forged,  any    sach  papers  had  been  found  ; 

and  the  subsequent  discovery  of  them  may 

have  suggested  the  present  answer   to  the 

plaintiff's  case.     If,  however,  it  be  assumed 

that  the  supposed  forgers  had  but  one  such 

paper  in  their  hands  ten  days  after  the  late 

Rajah's  death,  it  is  obvious  that  such  a  paper 

was  very  precious ;  and  it  is  inconceivable 

that  they  would  have  inserted  Damapacto- 

josi's  name  in  the  list    of  witnesses    until 

they  were  assured  of  his  willingness  to  sign. 

If,  again,  they  had  then  in  their  hands  more 

than  one  such  paper,  they  would  naturally, 

on   Damapattojosi's    refusal  to  join  in  the 

conspiracy,  have  destroyed  it,  and  fabricated 

a  similar    instrument   on  which   his   name 

should  not  appear.     The  story  then  told  by 

him  is  less  probable  than  that  told  by  the 

pla'miiff's  witnesses  in  order  to  account  for 

the  non-signature  of  it  by  him ;  for  he    is 

shown  to  be  a  person  of  weak  sight,  and  not 

to  have  been  in  the  habit  of  writing  with  a 

pen.     All  these  three  witnesses  against  the 

document  are  shown  to  be  now  more  or  less 

dependent   upon  the  defendant ;  and  there 

is  little,  if  any,  other  affirmative  evidence  in 

sapport  of  the  defendant's  case. 

On  the  side  of  the  plaintiff,  however, 
there  is  a  considerable  amount  of  direct 
testimony  in  confirmation  of  that  of  Su- 
manto. 

Of  the  witnesses  in  this  category,  who  are 
vouched  by  Sumanto  as  present  when  it  was 
prepared   and   executed,    are   fioyiduorahu, 
the    native   doctor,  and   Gouro   Bhondhari, 
the  barber,  who  are  said  to  have  been  with 
the  Rajah  when  he  sent  the  peon  to  call  in 
the    respectable    people   (Narayana    Bisoyi 
was  the  peon  sent)  ;  and  Bordhono  Santo  and 
Bhaghirathipani,  who  were  brought  in  with 
Siva   Purohit,    Damapattojosi,    and    Balaji. 
They  generally  confirm  Sumanto's  account  of 
the  transaction.    It  is  true  that  all  are  more  or 
less  discredited  by  the  Civil  Judge  ;  that  the 
barber  is  not  relied  upon  even  by  the  res- 
pondent as  worthy  of  credit ;  and  that  the 
evidenceof  the  peon,  who  says  he  was  not  con- 
tinuously in  the  room,  is  of  little  value.     But 
the  others,  particularly  Bordhono  Santo,  who 
was  related  by  marriage  to  Adikonda,  seem 
to  be  of  respectable    position,    are  persons 
who  were  not  unlikely  to  be  present ;  and 
their  statements,  notwithstanding  some  slight 
discrepancies,  in  the  main  confirm  Sumanto's 
account  of  the  transaction.     In  further  cor- 
roboration of  the  plaintiff's  case,  his  Counsel 
^^ly  on  the  evidence  of  the  Mahadevi  and 
0*  Uwara  Puttro. 
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The  latter  is  the  vakeel,  who,  in  1868 
and  1869,  prosecuted  the  Mahadevi's  claim 
before  the  Government  at  Madras.  He 
seems  to  have  been  employed  as  a  vakeel 
by  Adikonda  in  his  lifetime ;  and  there  Is 
nothing  to  impeach  his  general  respectability. 
His  testimony  is  to  the  effect  that  having 
been  sent  for  by  the  Rajah  on  account  of 
some  pending  suit,  he  was  at  the  house  after 
the  execution  of  Q ;  and  that  on  the  next 
day,  that  is,  on  the  21st  of  November,  the 
Rajah  being  then  in  full  possession  of  his 
faculties,  told  him  that  he  had  the  day  before 
executed  in  the  Mahadevi's  favour  a  written 
authority  to  adopt.  This  evidence  does 
not  justify  the  observation  of  the  Civil  Judge 
that  **  it  amounts  to  nothing,"  since,  if 
believed,  it  would  establish  a  clear  admission 
by  the  Rajah  of  his  antecedent  act.  It  is, 
however,  open  to  the  exception  taken  by 
Mr.  Norton,  viz,j  that  it  is  but  evidence  of 
an  oral  admission,  said  to  have  been  made  by 
a  deceased  person,  and,  as  such,  incapable  of 
contradiction  and  open  to  suspicion.  His 
presence,  moreover,  at  the  place  at  the  time 
in  question  is  not  sworn  to  by  any  other 
witness,  and  is  not  very  satisfactorily 
accounted  for. 

The  evidence  of  the  Mahadevi  (p.  205)  is 
to  the  effect  that,  on  the  morning  of  the  20th 
of  November,  she  was  weeping  over  the 
Rajah,  who  was  very  ill ;  that  he  told  her, 
in  the  event  of  her  not  having  a  male  child, 
to  adopt  one,  and  promised  to  give  a  writ- 
ten authority  for  the  purpose;  that  in  the 
evening  of  that  day,  whilst  she  was  sitting 
within  her  room  with  the  door  a  little  ajar, 
Sumanto  brought  a  paper  and  left  it  on  the 
threshold,  saying  it  was  the  authority  to 
adopt ;  that  afterwards,  and  when  the  lamp 
was  lighted,  /.  e.^  after  sunset,  she  took  the 
paper  to  the  Rajah,  nobody  else  being  in 
the  room ;  that  he  took  it  from  her 
and  said  :  "  1  have  given  you  written  autho- 
rity— you  are  pregnant.  You  will  bring 
forth  a  male  child,  if  not  you  will  adopt," 
and  then  returned  it  to  her;  and  that  she 
afterwards  kept  it  in  her  box.  She  identi* 
fied  Q  as  that  paper.  She  further  deposed 
that  the  key  of  the  goutaghoro  was  brought 
to  her  by  Sumanto  before  he  brought  the 
document;  and  afterwards,  in  answer  to  a 
question  not  given  in  the  record,  said,  "  The 
keys  and  this  written  authority  were  given 
to  me  in  the  evening  when  there  were  two 
ghadyahs  to  sunset.'' 

Of  this  witness  the  Civil  Judge  (p.  320) 
has  recorded  the  following  opinion :  **  On 
the  face  of  her  deposiUoii*  L  see  no  reason  tp 
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think  her  untruthful,  but  rather  the  con- 
trary ;  and  yet  in  O.  S  No.  g  of  1 870  she 
put  forward,  and  supported  with  much  evi- 
dence,  three  assertions  on  important  facts 
which  have  been  declared  false,  or  have  been 
disbelieved,  viz.  (/J/),  division  between 
Adikonda  and  the  defendant,  it  being;  admit- 
ted by  her  in  this  suit  that  they  were 
undivided ;  i2nd)  an  examination  of  the 
treasuries  showing  that  they  contained  but  a 
small  sum,  with  a  view  to  reduce  the  amount 
recoverable  by  the  plaintiff  against  her,  if  he 
should  be  successful  in  that  suit ;  ijrd)  the 
gift  of  the  jewels  and  cash  by  Adikonda  to 
her.  And  now  she  has  put  forward  Q, 
which  is  certainly  a  forgery ;  she  has  sup- 
ported it  with  much  evidence ;  she  has 
sworn  that  Adikonda  himself,  in  speaking 
to  her,  acknowledged  it  as  his;  and  she 
has  contradicted  the  story  told  by  all  her 
witnesses." 

Of  the  objection  to  the  Mahadevi's  credit, 
which  the  learned  Judge  founds  upon  Q. 
and  the  evidence  given  by  her  in  support  of 
its  execution,  it  is  enough  to  observe  that  he 
thereby  begs  the  question  which  he  had  to 
try,  viz.,  whether  it  was  a  forgery  or  a 
genuine  instrument.  He  would  hardly  have 
done  this  if  he  had  not  previously,  and  by 
comparison  of  handwriting,  satisfied  himself 
that  the  signature  of  Adikonda  was  itself 
forged.  That  this  foregone  conclusion,  which 
must  now  be  taken  to  be  erroneous,  must  ma- 
terially have  affected  his  general  estimate  of 
the  credibility  of  the  plaintiff's  witnesses  is, 
therefore, shown bv  the  passa|?e  just  cited  from 
his  judgment.  Nor  dotheir  Lordships  attach 
much  more  weight  to  his  other  objections  to 
this  lady's  credit.  They  do  not  find  any 
material  contradiction  between  her  statement 
in  this  suit  and  those  of  the  other  witnesses. 
There  is  undoubtedly  a  discrepancy  as  to  the 
time  when  the  key  was  delivered  (as  to 
which  only  Sumanto  and  the  native  doctor 
speak).  But  that  the  Mahadevi,  a  native 
woman  examined  from  behind  the  purdah, 
should  have  made  some  confusion  as  to  tlie 
time  that  elapsed  between  the  two  acts  of 
delivery  does  not,  in  their  Lordships'  view, 
materially  affect  her  credit.  Again,  her 
contention  in  the  former  suit,  that  her 
husband  and  the  defendant  were  undivided 
brothers,  may,  under  the  circumstances,  have 
been  raised  dond  fide.  The  fact  which  was 
found  against  her  cannot  have  been  in  her 
own  personal  knowledge,  and  it  was  one 
which,  before  that  decree,  was  not  perfectly 
clear.  That  she  should  have  undervalued 
(if  she    did    undervalue)    the    amotint    of 


property   in   the  goutaghoros    will 
nobody  conversant  with  native  soils 
On  his  side,  Raghunadha  grossly 
rated  the  amount  and  value  of  thai 
Again,  the  alleged  gift  of  the    je^ 
cash  to  her  was  no  doubt  found  by  U 
learned  Judge  against  her.    There 
been   no   appeal  against  his   decisis 
adoption  h.iving  then  taken  plsLce), 
obvious  that  the  fact  of  that  gift  is 
issue  in  this  suit,  and  that  it   was 
less  determined  in  the  other  apon 
which  this  same  Civil  Judge  then   foi 
the  credibility  of  the  plaintiff's    tHtn< 
this  suit.     There  is,  however,  one 
stance  connected  with  that  suit  of  1 870 
affects  the  credibility,  not  only  of  the  " 
devi,  but  of  other  witnesses  for   the 
iff,  and  ought  here  to  be  considered, 
circumstance  is  the  date  on  which 
was  said  to  have  taken  place.     The 
devi,  in  that  as  in  the  present  suit,  d< 
that  she  received  the  key  and   the 
authority  to  adopt  on  the  same  day. 
this  is  the  story  now  told  by  those  dti 
witnesses  who,  in  their  depositions  iff 
former  suit,  were  silent  on  the  anibt 
adopt.     But  the  date  assigned  to  the 
the  jewels  throughout  the  suit  of  1870 
"  two  days"  before  the  Rajah's  death, 
in   common   parlance,   would    im {K>rr» 
seems  to  have  been  so  understood,  the 
of   November.     The  date   assigned  10 
transaction    in  this  suit  is  a   date  belt 
which  and  that   of  the  Rajah's  death 
clear    days    intervened,    ;>.,    the     20tk 
November. 

This  circumstance  would  be  almost 
to  the  plaintiff's  case  as  to  Q  if  it 
possible  to  suppose  that  that  case  had 
got  up  alter  the  evidence  in  the  jewel 
was  given.  But  the  depositions  in  that 
were  taken  in  December  1870;  and  « 
it  is  shown  beyond  all  doubt  that  the  M 
devi  had  at  least,  as  early  as  the  i8tb 
March  1869  (in  her  petition  at  page  3 
stated  the  date  of  the  alleged  authority  to 
the  20ih  of  November;  that  the  witncJ 
who  impeach  Q  which  bears  that  date  ad 
it  to  have  been  in  existence  ten  davs  a 
the  Rajah's  death,  and  say  that  Sum 
was  the  concoctor  of  the  fraud ;  it  is  i 
possible  to  suppose  that  Sumanto  would  c^ 
have  treated  the  authority  to  adopt  ^ 
executed  only  on  the  aist.  Nor,  inde«4 
is  it  easy  to  see  why  the  gift  of  the  jcwclf 
should  have  been  represented  to  have  iale0 
place  on  that  day.  One  of  the  issues  cw* 
tested  in  the  cause  was  whether  Adikond* 
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of  safficient  mental  capacity  to  make 
the    gift;  and  the  nearer  to  the  time  of  his 
€lea.th    the    date  of  the  gift  was  laid,   the 
greater  the  difficulty  of  showing  his  capacity 
'  of   making  it.     There  may  have  been  some 
str%nge  confusion  in  the  jewel  suit  as  to  the 
effect   of  the  term   "two  days  before    his 
death/'  and  misapprehension  as  to  the  date 
to  \irhich  the  witnesses  then  meant  to  depose. 
Their     Lordships    are     unable    further    to 
explain  this  discrepancy;  but,  for  the  reasons 
ahove  given,  they  do  ^not  think  that  it  seri- 
ously affects  the  question  now  under  con- 
sideration. 

Their  Lordships  desire  next  to  say  a  few 
words  about  two  documents  of  which  much 
has  been  said  in  the  argument  before  them. 

The  first  is  E  £  at  page  89  of  the 
Record.  Their  Lordships  are  not  inclined 
to  adopt  the  statement  of  the  defendant 
that  he  signed  this  security-bond  without  a 
knowledge  of  its  contents.  They  do  not, 
however,  attach  much  weight  to  the  words, 
•*  as  soon  as  1  or  my  son,  from  my  giving  him 
in  adoption,  get  possession  of  our  zemin.lary,'* 
as  evidence  in  favour  of  the  genuineness 
of  Q;  for  the  utmost  that  any  inference  to 
be  fairly  drawn  therefrom  would  establish  is, 
that,  in  January  18^9,  -the  defendant  knew 
that  the  Mahadevi  had  asserted  an  authority 
to  adopt  (a  circumstance  which  is  otherwise 
probable) ;  contemplated  the  possibility  of  the 
power  being  established  and  his  son  adopted 
under  it ;  and  was  persuaded  by  his  creditor 
to  provide  against  such  a  contingency.  Siva 
Purohit  was  at  that  time  acting  for  the 
Mahadevi ;  and  if  Q  were  forged,  the  defend- 
ant would  not  then  have  had  the  knowledge, 
which  he  says  he  subsequently  acquired,  of 
the  fabrication  of  the  document.  The  most, 
then,  that  can  be  said  of  £  £  is  that  it 
contradicts  his  statement  that  he  knew 
nothing  of  an  alleged  authority  to  adopt 
until  a  later  period. 

The  other  document  is  R.    It  is  dated 
the  26th  of  November,  and  contains  a  dis- 
tinct statement  by  the  Mahadevi   that  her 
husband,  on  the  20th  of  November,  executed 
in  her  favour  a  written  authority  to  adopt 
to  the  effect   of  Q.    It  bears  upon  it  the 
words   (by   whom   written    is    not    known), 
"Received  ist  December  evening,  by  hand, 
foul  copy."     The  contention,  on  the  part  of 
the  defendant,  is  that  this  document  affords 
no  legal  proof  of  the  contents  of  the  second 
urzi,  stated  in  the  Collector's  letter  of  the 
and  of  December  to  have  been  received  by 
him  from  the  Mahadevi ;  and  that  the  terms 
in  which  he  refers  to  that  nrzi  are  consistent 


with  the  supposition  that  the  Mahadevi  then 
put  forward  only  an  oral  authority  to  adopt 
— Q  not  having  then  been  fabricated.  What 
the  Collector  says  on  this  point  is  :  "  In 
her  second  (letter)  she  adds  that  it  was  her 
husband's  express  wish  that,  if  she  brings 
forth  a  son,  such  son  should  succeed ;  if  a 
daughter,  that  she  (the  widow)  should  then 
adopt  a  son."  These  terms  are  not  necessa- 
rily inconsistent  with  those  of  R.  All  that 
can  be  said  of  them  is,  that  they  do  not  state 
affirmatively  that  she  alleged  her  husband's 
wish  to  have  been  expressed  in  writing,  or 
on  a  particular  day. 

It  is  now  admitted  on  both  sides  that  R 
is  not  the  original  urzi ;  that  it  is  not  an  < 
official  copy  of  it,  which,  as  such,  would  be 
receivable  as  evidence  ;  and  that  if  grounds 
had  been  laid  for  proving  the  contents  of  the 
missing  urzi  by  secondary  evidence,  R  has 
not  been  shown  to  be  a  true  copy  of  it. 
£ach  $:ide  has  imputed  to  the  other  foul  play 
in  respect  of  this  document,  but  neither 
hypothesis  is  supported  by  proof  or  probable 
in  itself.  The  proceedings  afford  some 
grounds  for  thinking  that  the  original  urzi, 
as  well  as  R,  was  produced  from  the  Col- 
lectorate,  but  it  seems  that,  owing  to  a 
blunder,  or,  as  suggested,  a  fraud  on  the  part 
of  a  vakeel,  R  was  shown  to  thtf  witnesses 
who  were  at  first  examined  upon  it  as  if  it 
were  the  original,  and  that,  the  original,  if 
ever  before  the  Court,  has  slipped  out  of  the 
record. 

It  is  to  be  regretted  that  when  the  mistake 
was  discovered,  and  the  contest  about  this 
document  arose,  the  Civil  Judge  did  not 
further  investigate,  by  inquiry  at  the  Collec- 
torate  or  otherwise,  the  history  of  R,  and 
ascertain  what  had  become  of  the  original 
urzi.  Either  party  might  have  called  on  the 
Judge  to  do  this,  but  neither  did  so.  It  was 
suggested  by  Mr.  Norton,  in  his  reply,  that 
their  Lordships  might  now  see  fit  to  direct 
such  an  inquiry.  They  do  not,  however, 
think  that  they  would  be  justified  in  thus 
prolonging  this  litigation,  inasmuch  as  they 
do  not  consider  that  a  knowledge  of  the 
precise  terms  of  the  second  urzi  is  essential 
to  the  determination  of  the  issue  before  them. 
It  is  no  doubt  true  that,  if  the  second  urzi 
were  in  the  terms  of  R,  the  Mahadevi  must 
have  asserted  the  existence  of  a  written 
authority  to  adopt  bearing  the  same  date  and 
to  the  same  effect  as  Q  before  the  date  at 
which  Q  is  said  by  the  defendant's  witness- 
es to  have  been  fabricated.  But  this  circum* 
stance,  though  it  would  throw  considerable 
discredit  on  the  defendant's  case,  would  not 
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conclusively  disprove  it ;  because  it  is  possi- 
ble that  the  document  so  said  to  exist 
might  not  have  then  actually  come  into 
«xistetnce.  Again,  if  the  second  urzi  were 
only  in  the  terms  of  the  Collector's  letter, 
it  would  not,  as  has  before  been  observed, 
be  mconsistent  with  the  existence  of  a 
written  authority  to  adopt.  Their  Lordships 
will,  therefore,  deal  with  the  questions  before 
them  on  the  assumption  that  the  precise 
terms  of  the  second  urzi  have  not  been 
proved,  and  leave  the  plaintiff  to  bear  the 
burthen  of  having  failed  to  esiablish  that, 
before  the  2nd  of  December,  the  Mahadevi 
asserted  that  she  had  a  written  authority  of 
a  particular  date;  and  the  defendant  to 
bear  that  of  having  failed  to  show  affirma- 
tively that  she  then,  asserted  only  a  parol 
authority.  They  now  proceed  to  consider 
the  grave  objections  to  the  genuineness 
of  Q.  which  the  learned  Counsel  for  the 
defendant  have  founded  on  the  form  and  ap- 
pearance of  the  document. 

Their  Lordships  have  the  original  before 
them,  and,  so  far  as  they  can  judge,  some  of 
ihese  objections  are,  to  say  the  least,  plau- 
sible. The  list  of  witnesses  in  the  hand- 
writing of  the  writer  of  the  instrument  is 
unusual.  It  is  also  unusual  for  the  witnesses 
to  sign  before  the  executing  parly,  and  to 
write  their  signatures  immediately  above  his. 
The  form  of  the  instrument  might  naturally 
be  expected  to  be  that  of  exhibit  Xd 
(p.  'j';)y  the  translation  submitted  to  Govern- 
ment  by  the  Mahadevi's  vakeel  with  her 
petition  of  the  26ih  of  July  1869;  and  it 
has  been  contended,  on  the  part  of  the  appel- 
lant, that  that  exhibit  was  purposely  so  mo- 
dified in  order  to  avoid  the  suspicions  which 
a  more  literal  translation  of  Q  would  have 
engendered.  Lastly,  it  was  contended  that 
the  appearance  of  the  document  is  inconsis- 
tent with  the  evidence  which  represents  that 
all  the  signatures  were  written  at  the  same 
time,  and  with  the  same  pen  and  the  same 
ink;  the  fine  signature  of  Balaji  being  writ- 
ten after  those  of  the  sub.scribing  witnesses. 
Their  Lordships  were  certainly  at  first  much 
impressed  by  the  last  objection.  It  is,  how- 
ever, to  be  observed  that,  after  insisting  on 
the  impossibility  of  all  the  signatures  being 
written  with  the  same  pen,  the  Zillah  Judge, 
on  the  26lh  of  November  1871  (p.  311), 
saw  fit  to  record  that,  having  just  had  to 
look  again  at  Q,  he  thought  it  quite  possible, 
.though  not  very  likely,  that  with  the  pen 
that  made  the  last  "  ro"  of  Sumanto's  signa- 
ture Adikonda  might  write  as  well  as  his 
signature  is  written ;  s^nd  a  good  writer  like 


Balaji  might  write  as  finely  as  lus 
is  written.     Very  different  appear 
certainly  be  produced  by  the 
ink  when  used  by  different  hands  ; 
is  more  likely  to  happen  with  the 
that  is  used  by  the  natives  of  India. 

Again,  as  regards  the  objection  foai 
Xd,  it  is  to  be  observed  that  it  seem! 
satisfactorily  answered  by  the  Jadge 
at  p.  318,  who    finds  that  Xd     is,    i 
the  translation  of   a  Telega    version 
taken  down  probably  by  a  Telegn  man 
the  mouth  of  Iswara  Puttro»  there  p; 
being  few  persons  at  Madras  who  coolil 
or  translate  an  Oorya  document  like  Q 

Of  the  list  of  witnesses,  it  is  suffi 
say  that  it  is  difficult  to  see  why  it 
have  been  inserted  in  Q,  if  it  were  not 
by  the  order  of  the  Rajah.     The  sug\ 
on  the  other  side  is  that  it  was  inse 
order  to  fill  up  the  space  above  the 
signature  on  the  blank  paper.     Bot 
forger  would  have  had  no  difficnitv 
panding  the  document  so  as  to  fiU  npi 
vacant  space.     Nor,  as  their  Lordships 
already  remarked,  is  it  likely  that  a 
would  have  inserted  the  name  of  Dam; 
josi  in  that  list  until  he  had  ascertained 
ther  that  person  wa^  willing  to  sign. 

Upon  the   whole,  then,   their  Lordi 
dealing  with  this  document  as  one 
bears    the  genuine  signatnre  of  Adi 
and  as  containing  a  disposition  which  be 
likely  to  make,  and  weighing  the  evid 
and  the  probabilities  in  favour  of  the 
iff>  case,  against  the  evidence  and  the 
babilities  in  favour  of  the  defendant's 
have  not,  without  doubt  or  difficalty, 
to  the  conclusion  that  the  former  so  prei 
derates  over  the  latter  that  they  ought 
pronounce  in  favour  of  Q  as  a  valid 
authority  to  adopt  executed  by  Adikonda 
the  20ih  of  November  1868. 

This  finding  is,  of   course,    sufHcient 
dispose  of  the  present  appeal,    and  reo( 
it  unnecessary  for  their  Lordships  to  cons^ 
whether,  if  it  had  been  the  other  wav, 
could  have  affirmed  the  decree  of  the 
Court  upon  the  grounds  stated  in  the  jad 
ment  of  Mr.  Justice  Holloway.     The 
importance,  however,  of  the  subject  indi 
them  to  make  some  observations  upon  it. 

That,  according  to  the  law  prevalent  it] 
the  Dravada  country,  which  includes  ite; 
district  in  which  the  Chinnakimidy  zeoiB* 
dary  is  situate,  a  Hindoo  widow,  not  haviiy 
her  husband's  express  permission,  mar,  f 
duly  authorized  by  his  kindred,  adopt  a  soft 
to  him,  is  a  proposition  which  cannot  00^ 
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b«  controverted.  The  law  has  been  so  settled 
by  the  decision  of  this  Committee  in  the 
Ramnad  case ;  and  the  principles  and  autho- 
lities  upon  which  it  rests  are  elaborately 
considered  and  reviewed  both  in  the  judg- 
ment of  the  Committee,  i2  Moore's  Indian 
Appeals^  p.  269,  and  in  the  judgment  of 
Mr.  Justice  Holloway  in  the  same  case, 
3  Madras  H.  C.  R.,  page  206. 

The  two  judgments,  however,  though 
agreeing  in  this  general  conclusion,  which 
was  all  that  was  necessary  for  the  determina- 
tion of  the  cause,  were  by  no  means  ad  idem 
on  several  points,  and  notably  on  the  nature 
of  the  auihoriiy  required. 

Mr.  Justice  Holloway  intimated  an 
opinion  that,  if  the  requirement  of  consent 
is  more  than  a  moral  precept,  the  assent  of 
any  one  of  the  husband's  sapindas  would 
suffice.  This  Committee  was  far  from  adopt- 
ing that  broad  proposition.  It  pointed  out 
that  on  the  question,  who  are  the  kinsmen 
whose  assent  will  supply  the  want  of  a 
positive  permission  from  the  husband,  the 
authorities  are  extremely  vague;  that  there 
exists  %  broad  distinction  between  cases  in 
which  the  deceased  husband  was  a  member  of 
a  joint  and  undivided  Hindoo  family,  and 
those  in  which,  he  being  separated,  the 
widow  has  taken  his  estate  by  right  of 
inheritance ;  but  that,  even  in  the  latter 
case,  the  assent  of  some  person  who  stands 
to  her  in  the  relation  of  protector  may  be 
requisite.  It  is  unnecessary  to  repeat  at 
Urge  this  portion  of  their  Lordships'  judg- 
ment on  that  occasion  which  is  to  be  found  at 
pages  441  to  443  of  Mr.  Moore's  Report. 

The  question  has  since  come  before  the 
Sudder  Court,  of  Travancore  in  the  case 
reported  in  the  ''Madras  Jurist"  of  Febru- 
^^y  1S73,  ^"^  before  the  High  Court 
of  Madras  in  the  present  case.  In  the 
Travancore  case  the  Court,  though  a  foreign 
Court  not  bound  by  the  decisions  of  this 
tribunal,  in  a  ju^igment  of  remarkable  ability 
and  research,  adopted  the  principles  suggested 
by  this  Committee  as  those  which  should 
govern  the  determination  of  the  question  in 
the  case  of  an  undivided  family,  and  ruled 
that  the  assent  of  certain  separate  dayadies 
of  the  deceased  husband  was  not  sufficient 
to  validate  an  adoption  by  a  widow,  to  which 
the  husband's  undivided  brother  and  the 
head  of  the  undivided  family  had  not 
absented.  In  the  present  case  Mr.  Justice 
Holloway,  adverting  to  what  was  said  by 
this  Committee  in  the  Ramnad  case,  concern- 
ing an  undivided  family,  observed  :  "  Whether 
^Js  be  80  or  not,  it  has  no  application  to 


the  present  case  in  which  the  property  is 
to  be  held  in  severalty,  and  not  in  coparcen- 
ary." And  he  finally  formularized  the 
following  propositions  : — 

1.  The  adoption  by  the  widow,  with  the 
assent  of  a  sapinda,  is  a  substitute  for  the 
actual  begetting  by  a  sapinda. 

2.  That  the  argument  from  analogy  is 
in  favour  of  the  assent  of  one  sapinda  rather 
than  more. 

3.  That  his  assent  is  not  to  supply  a 
capacity  for  rights,  but  a  capacity  for  action. 

4.  That  proximity  to  the  deceased  with 
respect  to  rights  of  property  is  wholly  beside 
the  question,  and,  if  this  were  not  so,  the 
rule  would  be  entirely  defeated. 

5.  That  in  the  present  case  that  capacity 
has  been  sufficiently  supplied,  as  in  the  law 
which  this  assent  of  sapindas  has  superseded,  a 
child  begotten  by  this  assenting  sapinda 
would  have  been  undoubtedly  legitimate. 

Their  Lordships  cannot  adopt  these  pro- 
positions as  a  correct  exposition  of  the  law. 

They  observe,  in  the  first  place,  that  they 
are  all  more  or  less  founded  on  the  assump- 
tion that  the  law  of  adoption  now  prevalent 
in  Madras  is  a  substitute  for  the  old  and 
obsolete  practice  of  raising  up  seed  to  a 
deceased  husband  by  actual  procreation ;  and 
that  the  limitations,  if  any,  upon  the  power 
to  adopt  are  to  be  traced  by  analogy  from 
that  practice.  In  the  Ramnad  case  (11 
Moore's  1.  A.,  p.  441)  their  Lordships,  after 
stating  their  general  conclusion,  added  the 
following  observations  :  "  They  think  that 
positive  authority  affords  a  foundation  for  the 
doctrine  safer  than  any  built  upon  specula- 
tions touching  the  natural  development  of 
the  Hindoo  Law,  or  upon  analogies,  real  or 
supposed,  between  adoptions  according  to  the 
Dattaka  form,  and  the  obsolete  practice 
with  which  that  form  of  adoption  co-existed, 
of  raising  up  isstie  to  the  deceased  husband 
by  carnal  intercourse  with  the  widow.  It 
may  be  admitted  that  the  arguments  founded 
on  this  supposed  analogy  are  in  some  measure 
confirmed  by  passages  in  several  of  the  ancient 
treatises  above  referred  to,  and  in  particular 
by  the  Dattaka  Mimansa  of  Vidya  Narain- 
samy,  the  author  of  the  Madhavyam  ;  but,  as 
a  ground  for  judicial  decision,  these  specula- 
tions are  inadmissible,  though  as  explanatory 
arguments  to  account  for  an  actual  practice 
they  may  be  deserving  of  attention." 

To  these  remarks  of  their  predecessors 
their  Lordships  adhere.  They  desire  further 
to  observe  that  it  is  to  their  minds  extremely 
doubtful  whether  the  supposed  analogy  is 
sufficient  to  support  Mr.  Justice  Holloway's 
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propositions  in  their  integrity.  The  myth 
of  Satyavaty  referred  to  by  Narainsamy, 
^nd  most  of  the  texts  relating  to  the  obso- 
lete practice  which  are  to  be  found  collected 
in  Colebrooke's  Digest  and  elsewhere,  all 
imply  an  authority  external  to  the  widow 
as  the  justification  of  her  act,  an  act 
repugnant  to  the  general  rule  of  asceticism 
and  celibacy  imposed  upon  Hindoo  widows. 
Most  of  the  texts  speak  expressly  of  *'  the 
appointed  "  kinsman.  By  whom  appointed  ? 
If  we  are  to  travel  back  beyond  the  Kali 
age,  and  speculate  upon  what  then  took 
place,  we  have  no  reasonable  grounds  for 
supposing  that  a  Hindoo  widow,  desirous 
of  raising  up  seed  to  her  deceased  husband, 
was  ever  at  liberty  to  invite  to  her  bed  any 
sapinda,  however  remote,  at  her  own  discre- 
tion ;  and  that  his  consent,  of  itself,  consti- 
tuted a  sufficient  authorization  of  his  act. 

Positive  authority,  then,  does  not  do  more 
than  establish  that,  according  to  the  law  of 
Madras,  which  in  this  respect  is  some- 
thing intermediate  between  the  stricter  law 
of  Bengal  and  the  wider  law  of  Bombay,  a 
widow,  not  having  her  husband's  permission, 
may  adopt  a  son  to  him,  if  duly  authorized 
by  his  kindred.  If  it  were  necessary,  which 
in  this  case  it  is  not,  to  decide  the  point, 
their  Lordships  would  be  unwilling  to  dissent 
from  the  principle  recognized  by  the  Travan- 
core  case,  viz.^  that  the  requisite  authority  is, 
in  the  case  of  an  undivided  family,  to  be 
sought  within  that  family.  The  joint  and 
undivided  family  is  the  normal  condition  of 
Hindoo  society.  An  undivided  Hindoo 
family  is  ordinarily  joint,  not  only  in  estate, 
but  in  food  and  worship ;  therefore  not  only 
the  concerns  of  the  joint  property,  but  what- 
ever relates  to  their  commensaliiy  and  their 
religious  duties  and  observances,  must  be 
regulated  by  its  members,  or  by  the  manager 
to  whom  they  have  expressly  or  by  implica- 
tion delegated  the  task  of  regulation.  The 
Hindoo  wife  upon  her  marriage  passes  into 
and  becomes  a  member  of  that  family.  It  is 
upon  that  family  that,  as  a  widow,  she  has 
her  claim  for  maintenance.  It  is  in  that 
family  that,  in  the  strict  contemplation  of  law, 
she  ought  to  reside.  It  is  in  the  members  of 
that  family  that  she  must  presumably  find 
such  councillors  and  protectors  as  the  law 
makes  requisite  for  her.  There  seem  to  be 
strong  reasons  against  the  conclusion  that, 
for  such  a  purpose  as  that  now  under  consi- 
deration, she  can  at  her  will  travel  out  of 
that  undivided  family,  and  obtain  the  autho- 
rization required  from  a  separated  and  remote  ^ 
kinsman  of  her  husband. 


Mr.  Justice  Holloway,  however, 
ly   determining  anything  adversdj 
principle  affirmed  in  the  Tra^ 
distinguishes  the  present  on  the 
ah  bough  the  family  must  be 
undivided,  the  particular  propenj  is 
held  in  severalty,  and  not  in   c< 
It   is  not   necessary   for  the    deu 
of  this  appeal  that  their  Lordships 
decide  whether  this  distinction 
ported,   and   they   abstain   from    df 
They  may«  however,  observe  that  a 
tion  which    is   founded    on   the 
property    seems   to  belong    to    the 
property,  and  to  militate  against  the 
which   Mr.   Justice  HoUoway    has 
strenuously  insisted  upon  elsewhere  {t\ 
ras  H.  C.  R.,  p.  229),  vtt,^  that  the 
of  an  adoption  is  to  t>e  determined  by 
lual   rather  than   temporal    considi 
that  the  substitution  of  a  son  of  the  di 
for  spiritual  reasons  is  the  essence 
thing,  and  the  consequent  devolation  of  j 
perty  a  mere  accessory  to  it. 

Their  Lordships  desire  further  to 
that,  even  if  the  distinction  suggested 
adopted,  it  would  be  necessary,  in  ore 
maintain  the  present  adoption  as  one 
made  without  the  permission  of  the  hi 
to  go   the   full   length  of  'ruling   that 
assent  of  one  separated  and  distant  sf| 
(and  that  the   natural   father   of    the 
taken  in  adoption)  is  an  authority 
to  validate  the  act. 

Mr.  Justice  HoUoway,  indeed,  in  one 
treats  Raghunadha  as  an  assenting  ps 
the  exercise  of  the  power  to  adopt, 
not  to  the  particular  adoption. 

Their  Lordships,   however,   are    of 
nion  that  even  this  general   assent  Is 
established  by  £  £,  or  by  the  other  cvi< 
in  the  cause.     The  parol  testimony  oa 
point    is   untrustworthy;  and   £   £,  11 
it    at    its    highest,   is  consistent    with 
supposition  that  Raghunadha  then  int 
only  to  provide  for  the  contingency  of 
Mahadevi's    establishing    the    authority 
adopt,  which  she  said  she  bad  derived 
her  husband,  and  exercising  it  in  favour 
his  son.     It  must,  therefore,  be  taken 
the  only  sapinda  of  Adikonda,  who  is  si 
to  have  assented  to  this  adoption,  is  the  Raji 
of  Piddakimidy,  the  father  of  the  ado( 
child ;   and   their    Lordships    have  alr( 
intimated  their  grave  doubts  whether 
assent  would  in  any  case  have  constituted t^ 
sufficient  authority. 

In  the  present  case  there  is  an  additiooal 
reason  against  the  sufficiency  of  such  ^ 
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assent.  It  is  admitted  on  all  hands  that  an 
aathorization  by  some  kinsman  of  the  hus- 
band is  required.  To  authorize  an  act  implies 
the  exercise  of  some  discretion  whether  the 
act  ought  or  ought  not  to  be  done.  In  the 
present  case  there  is  no  trace  of  such  an 
exercise  of  discretion.  All  we  know  is,  that 
the  Mahadevi,  representing  herself  as  having 
the  written  permission  of  her  husband  to 
adopt,  asked  the  Rajah  of  Piddakimidy  to 
give  her  a  son  in  adoption,  and  succeeded  in 
getting  one.  Tnere  is  nothing  to  show  that 
the  Rajah  ever  supposed  that  he  was  giving 
the  authority  to  adopt,  which  a  widow,  not 
having  her  husband's  permission,  would 
require. 

Their  Lordships  have  deemed  it  right  to 
make  these  remarks,  though  not  essential  to 
the  determination  of   the   present    appeal, 
because  this  doctrine  of  the  power  of  a  widow, 
not  having  her  husband's  express  permission 
to  adopt  a  son  to  him,  which,  before  the 
decisions  in  the    Ramnad    case,    had    not 
assumed  very  definite  proportions,  has  obvi- 
ously an  important  bearing  upon  the  law  of 
properly  in  the  Presidency  of   Madras.     It 
^    may  be  the    duty  of  a   Court    of  Justice 
;     administering  the  Hindoo  Law  to  consider  the 
I    religious  duty  of  adopting  a  son  as  the  essen- 
'    tial  foundation  of  the  law  of  adoption ;  and 
the  effect  of  an  adoption  upon  the  devolution 
of  property  as  a  mere  legal  consequence. 
But  it  is  impossible  not  to  see  that  there  are 
grave  social  objections  to  making  the   suc- 
cession of  property,  and  it  may  be,  in  the 
case  of  collateral  succession,  as  in  the  present 
instance,  the  rights  of  parties  in  actual  pos- 
session,   dependent    on    the    caprice   of   a 
woman,  subject  to  all  the  pernicious  influences 
which  interested  advisers  are  too  apt  in  India 
to  exert  over  women  possessed  of,  or  capable 
of  exercising  dominion   over,  property.     It 
seems,  therefore,  to  be  the  duty  of  the  Courts 
to  keep  the  power  strictly  within  the  limits 
which  the  law  has  assigned  to  it;  and  the 
propositions  of  Mr.  justice  Holioway  appear 
to  their  Lordships  calculated  unduly  to  enlarge 
those  limits. 

Their  Lordships  have  further  to  observe 
that  the  decree,  as  it  stands,  makes  the 
defendant  accountable  for  mesne-profits  from 
the  time  when  he  was  placed  in  possession 
by  the  order  of  Government.  That  was 
about  September  1869.  At  that  time 
Rag^hunadha  was,  in  default  of  a  son  of 
Adikonda, natural  or  adopted,  nnqiie>tionabiv 
entitled  to  the  zemindary.  The  adoption 
took  place  on  the  20th  November  1870,  and 
the  plaint  states  that  the  cause  6i  action  then 


accrued  to  the  plaintiff.  The  plaint  itself 
was  filed  on  the  i5ih  of  December  1870, 
and  there  is  no  proof  of  a  previous  demand 
of  possession.  Their  Lordships  are  of  opi- 
nion that  the  account  of  mesne-profits  should 
run  only  from  the  commencement  of  the 
suit.  They  think  that  the  decree,  with  that 
modification,  ought  to  be  affirmed,  and  they 
will  humbly  advise  Her  Majesty  accordingly. 
But  their  judgment  must  be  understood  to 
proceed  on  the  establishment  of  Q  as  a 
genuine  permission  to  adopt;  and  not  upon 
the  ground  upon  which  the  High  Court 
principally  relied.  The  costs  of  the  appeal 
must  follow  the  result. 


The  1 2th  May  1876. 

Present : 

The  Hon'ble  W.  Ainslie  and  E.  G.  Birch, 

Judges, 

Joint    Hindoo  Family— Personal   Decree— Co- 
sharers  in  Execution-sale. 

Case  No.  2216  of  1875. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Sarun,  dated  the  roth  July 
i8ys^  reversing  a  decision  of  the  Second 
Moonsiff  of  PursUf  dated  the  joth  May 
J874,  ' 

Doorga  Dutt  Singh  and  others  (some  of  the 
Defendants),  Appellants^ 

versus 

Pearee  Lall  (Plaintiff),  Respondent, 

Baboo  Chunder  Madhub  Ghose  for 
Appellants. 

No  one  for  Respondent. 

Where  an  auction-purchaser  sougfht  to  recover  posses- 
sion of  the  ricrhts  of  a  judf^ment-debtor  who  was  one  of 
five  co-sharers  in  an  undivided  Hindoo  family,  and  con- 
tended that  the  judgfment-debtor  was  manag-er  for  the 
whole  family,  all  whose  interests  had  therefore  g^one  in 
the  sale,  but  the  co  sharers  contended  that  no  more  than 
the  one-fifth  share  of  the  judgment-debtor  had  been 
purchased,  hrlo  that,  as  there  was  nothing:  in  the  docu- 
ments filed  by  the  auction-purchaser  to  show  that  the 
sale  covered  more  than  the  individual  share  of  the 
jud^or.ent'dehtor,  or  that  the  first  Court  intended  it  to 
do  so,  the  sale  certificate  must  be  taken  as  disposing  of 
only  the  interest  of  the  individual  judgment-debtor. 

Ainslie^  J. — Thk  plaintiff  in  this  suit  is 
the  auction-purchaser  of  the  rights  and  in- 
terests of  one  Ram  Bhurosee  Singh  in 
\Ioa.zah  Ramghuri,  soil  in  execution  of  a 
decree  obtaine  i  by  the  Court  of  Wards  re- 
pr'-sent'mg  the  Rajah  of  Durbhangah.  The 
plaintiff  alleges  that  by  this  sale  8  annas  of 
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he  village  passed  to  him.     The  defendants, 
on  the  other  hand,  set  out  that  Ram  Bharosee 
was  only  one  of  five  members  of  a  Hindoo 
family,  who  held  between  themselves  eight  \ 
annas  of  the  village,  and  that  Ram  Bhurosee's  ' 
interest  was  only  one-fifth  of  the  eight  annas. 

The  first  Court  found  that  the  plaintiff  had 
obtained  possession  of  a  fifth  share  of  halt 
of  the  village,  and  that  he  was  entitled  to 
no  more,  and  dismissed  the  suit. 

The  second  Court  has  reversed  that  judg- 
ment, and  has  come  to  the  conclusion  that  the 
five  persons  who  held  the  half  of  the  village 
formed  an  undivided  family;  that  Ram 
Bhurosee  Singh  was  the  managing  member 
of  that  family ;  and  that  the  sale  in  the  suit 
of  the  Court  of  Wards  passed  the  interest, 
not  only  of  Ram  Bhurosee  Singh,  but  of  the 
entire  family. 

The  first  point  to  be  noted  is  that  this  is 
not  the  case  set  up  in  the  plaint.  If  the 
plaintiff  intended  to  charge  the  other  members 
of  the  family  on  account  of  a  decree  obtained 
against  Ram  Bhurosee,  and  a  sale  of  his 
interest  following  on  that  decree,  he  should 
have  framed  his  suit  in  such  a  way  as  to  jjive 
them  distinct  notice  of  this  intention.  What 
the  result  of  such  a  suit  would  have  been  it 
is  not  for  us  to  say. 

The  Judge  has  also  found  that  the  debt 
for  which  the  sale  was  held  was  a  charge  on 
the  whole  property.  But  we  think  that  there 
is  no  evidence  upon  which  the  Judge  could 
properly  come  to  this  finding. 

Then  there  is  another  point  which  is  fatal 
to  the  claim  of  the  plaintiff,  namely,  that 
there  is  no  evidence  on  the  record,  except 
the  admission  of  the  defendants,  as  to  the 
extent  of  the  interest  of  Ram  Bhurosee 
Singh  purchased  by  the  plaintiff.  The  sale- 
certificate  is  in  the  usual  form,  merely  setting 
out  that  the  rights  and  interests  of  Ram 
Bhurosee  in  a  certain  village  had  been  sold 
Now,  primd  facie,  these  are  the  rights  and 
interests  of  the  individual.  Before  it  can  be 
said  that  the  sale-certificate  covers  more  than 
his  individual  share,  it  must  be  shown  thai 
it  was  the  intention  of  the  creditor  and  of 
the  Court  holding  the  sale  to  deal  with  some- 
thing more  than  that  particular  share.  It 
was  necessary  for  the  plaintiff  in  this  case  to 
bring  the  attachment-proceedings,  or  the 
notification  of  sale,  especially  the  latter,  into 
Court,  to  show  that,  at  the  date  of  the  sale, 
there  was  really  an  intention  to  deal  with  so 
much  as  an  eight-annas'  share  of  the 
property,  supposing  that  Ram  Bhurosee  held 
that  share. 

The  case,  therefore^  fails  at  the  outset^  for 


the  plaintiff  has  come  into  Court 
document  which  does  not  indicate  the 
of  the  rights  conveyed  by  it  to  o 
which  at  first  sight  he  seems  to  hav«^ 
to,  namely,  the  rights  of  Ram  B 
co-sharers,  and  he  has  not  attempted 
ply  the  defect  by  producing  the  record 
proceedings  which  terminated  in  tbe 

We  cannot  allow  the  case  to  pass  \ 
without  observing  that,  in  the  coarse 
judgment,  the  Judge  has  imponed 
of  personal  knowledge,  or,  as  he  styles 
notoriety  into  the  case  which  shouM 
been  taken  into  consideration  at  alL 
case  had  to  be  decided  on  the  evid 
the  record  as  brought  before  the 
the  parties,  and  not  on  anything  wit 
personal  knowledge  of  the  Judg^e,  or 
thing  which,  in  his  opinion,  is  m 
notoriety. 

We  regret  that  in  this  case  we  h 
had  th?  assistance  of  argument  in  sn 
the  judgment ;  but  at  the  same  lime 
it  right  to  say  that  the  appeal  has  been 
ducted  with  perfect  fairness  and  mode 

The  judgment   of   the    Lower    Ap 
Court  will  be  reversed,  and  the  judgm 
the  first  Court  will  be  restored  with  c 
this  Court  and  in  the  Lower  Appellate 

Birch,  y, — I  concur. 


The  I2lh  May  1876. 

Present: 

The  Hon'ble  W.  Ainslie  and  E.  G. 

Judges. 

Finality  of  Order  refusing^  Rehearing^  after 

parte  Decree. 

Case  No.  2049  ^^  ^^75- 

Special   Appeal  from    a  decision  passd 
the    Subordinate   Jud^e    of    Gya^ 
the   I'jth  August  i8y$,  affirming  a 
sion    of   the    Moonsiff    of   Aurun^ai 
dated  the  jrd  October  i8j^. 

Rung  Lall  Misser  (Plaintiff),  Appellant, 

versus 

Tokhun  Misser  and  another  (Defendant 

Respondents. 

Baboo  Abinash  Chunder  Banerjet 
for  Appellant. 

Mr,  Yottnan  for  Respondents. 

Where  a  plaintiff  had  obtained  an  ex  parte itcs^V^ 
the  first  Court  had  refused  a  rchearinof  to  thedefew. 
ant  who  applied  for  it  after  the  proper  time,  hattl« 
District  Judge  bad  granted  a  rehearing  at  vbieh  AK*' 
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I  plasatifip  failed  to  make  good  his  case,  held  that  all 
'  the  proceedings  subsequent  to  the  order  for  the  rehear- 
tii|r  were  illegal,  and  must  be  quashed. 

Ainslie,  J, — This  case  is  really  a  very 
simple  one,  although  a  good  deal  of  time  has 
been  expended  over  it. 

The  plaintiff,  who  is  the  special  appellant 
before  as,  instituted  a  suit  against  the  defend- 
ant, and  obuined  an  ex-parte  decree  on  the 
5th  of  July  1873.     On  that  decree,  a  warrant 
of     execution    was    issued    on   the    9th   of 
August  of   the   same  year.     On  the    nth 
of  November  following,  the  defendant  put  in 
aa    application   for  a  rehearing  under   sec- 
tion   119.     After   taking  a  report  from   his 
office,  the  Moonsift  rejected  the  application  ; 
and  it  is  apparent,  and  it  has  not  been  denied, 
that  this  application   was  made  more  than 
two  months  after  ihe  time  limited  by    sec- 
tion 119  for  the  making  of  such  applications. 
From  this  order  there  was  an  appeal  to 
the    District    Judge.     The    District    Judge 
did  not  consider,  or  at  any  rate  did  not,  by 
his  order,  determine,  whether  the  application 
was    within    time    or    not ;    apparently    he 
treated  that  as  ^  matter  of   minor   import- 
ance, and,  going  direct  to  the  merits  of  the 
application,   held   that   the    defendant    was 
entitled  to  a  rehearing. 

On  the  rehearing  the  plaintiff  failed  ;  he 
failed  also  before  the  Judge.  He  now  comes 
to  us  On  special  appeal,  and  the  points  which 
have  been  urged  before  us  are,  that,  whereas 
section  119  provides  a  definite  limit  of  time 
beyond  which  an  application  for  a  rehearing 
shall  not  be  entertained  by  the  Court,  the 
order  of  the  Judge,  admitting  the  appli- 
cation, and  all  the  proceedings  following 
thereon,  have  been  done  without  sanction  of 
la\^ ;  and  that  in  this  appeal  from  the 
decree,  the  appellant  has  a  right  to  question 
every  order  of  the  Subordinate  Courts 
leading  up  to  the  decree  objected  to. 

Section  119  of  the  Code  of  Civil  Proce- 
dure says  that,  in  all  cases  in  which  the 
Court  shall  pass  an  order  undef  this  section 
for  setting  aside  a  judgment,  the  order  shall 
be  final.  But  it  is  contended,  on  the  strength 
of  a  Full  Bench  judgment  reported  in  20 
Weekly  Reporter,  page  84,  that  the  word 
'  iinar  does  not  mean  final  absolutely,  but  final 
♦  for  the  time ;  that  the  order  by  itself  shall 
not  be  open  to  appeal ;  but  that,  whenever  the 
case  is  opened  by  an  appeal  from  the  decree, 
that  order,  as  well  as  every  other  interlocu* 
tory  order,  may  form  the  subject  of  appeal. 

Thefe  can  be  no  doubt  that,  if  a  case 
ander  section  119  cannot  be  distinguished 
in  principle  from  a  case  under  section  378, 
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we  ought  to  follow  the  ruling  of  the  Full 
Bench.  Though  we  arc  not  constrained  by 
a  positive  rule  of  the  Court,  we  ought  not 
to  refuse  to  be  guided  by  a  decision  on  a 
matter  which  appears  to  us  to  be  strictly 
analogous ;  it  is  for  the  respondent  to  satisfy 
us  that  the  supposed  analogy  does  not  really 
exist,  and  that  he  has  failed  to  do. 

Independently  of  this,  there  is  a  reported 
case  exactly  in  point-  decided  by  Mr.  Justice 
Jackson  and  ^Ir.  Justice  McDonell  to  be 
found    in    22    Weekly   Reporter,    page   5; 
and  the  view  taken  by  Mr.  Justice  Jackson 
is  this :  that  a  Court  acting  under  section 
119  has  jurisdiction  to  aot  under  the  parti- 
cular conditions   ^ecified  by   the   section ; 
but,  unless  an  application  can  be  shown  to 
be  within  those  conditions,  the  Court  has  no 
jurisdiction  whatever  to  entertain  it.     After 
referring  to  that  portion  of  the  section  which 
1  have  read  above,  he  says  :  '*  Therefore,  if 
''  it  appears  that  the  Court  had  passed  an 
''  order  otherwise  than  under  this  section, 
"  there  would  be  no  finality,  and  it  has  beeft 
**  held  in  a  matter  very  much  analogous  to 
"this,  m.,  where  an  application  to  review  a 
''  judgment  has  been  admitted,  and  where  a 
**  decision  afterwards  takes  place  on  rehear- 
*'  ing,  and  that  decision  comes  to  the  Lower 
"  Appellate  Court  on  appeal,  that  the  Lower 
'*  Appellate  Court  is  competent  to  look  into 
"  the  question  whether  the  admission  of  the 
<<  review  has  been  in  accordance  with  the 
"  restrictions  imposed  by  the  law." 

On  the  face  of  these  proceedings  it  is 
manifest  that  section  119,  which  strictly 
limits  the  period  for  making  an  application 
for  rehearing  to  thirty  days,  to  be  computed 
from  definite  starting  points,  absolutely 
barred  the  hearing  of  the  application  by  the 
first  or  any  other  Court. 

It  has  been  argued  that  the  plaintiff  had  a 
remedy  by  motion  in  this  Court  under  sec- 
tion 15  of  the  Charter  Act.  It  may  be 
conceded  that  he  had  a  remedy,  but  no  autho- 
rity has  been  shown  to  us  for  the  proposition 
that,  if  a  man  has  two  remedies,  and  does 
not  choose  to  take  the  one,  he  shall  forfeit 
the  other.  If  the  plaintiff  has  a  right  to 
appeal  against  this  order,  the  fact  that  he  had 
a  right  to  question  it  by  motion  under  sec- 
tion t$  cannot  take  away  the  former  right. 
It  was  also  urged  that  it  is  a  matter  of 
discretion  with  the  Court  to  give  to,  or  with- 
hold from,  plaintiff  the  advantage  of  the 
limitation  prescribed  in  section  119.  But, 
if  this  is  a  point  that  he  may  fairly  and 
properly  raise  in  special  appeal,  it  is  not 
a  matter  of  discretion  with  the  Court.    Oat 
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judgment  is  claimed  on  this  point,  and  we 
can  neither  refuse  to  decide  it  in  favour  of 
the  plaintiff,  nor,  having  decided  it  in  his 
favour,  can  we  refuse  to  give  him  the  benefit 
of  the  decision. 

The  result  is,  that  the  order  made  for  the 
rehearing  qf  the  case,  and  dated  the  25th 
June  1874,  and  all  the  proceedings  subse- 
quent thereto,  must  be  quashed,  and  the  whole 
of  the  costs  of  these  proceedings  must  be  paid 
by  the  respondent. 

Birch,  y, — I  concur. 


The  1 2th  May  1876. 

Present : 

The  Hon'ble  W.  Ainslie  and  E.  G.  Birch, 

Judges. 

Lessor  of  Co-sharec— Removal  of  Building. 

Case  No.  2653  of  1875. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  0/  Sarun,  dated  the  i6th 
August  iSjSf  reversing  a  decision  of  the 
Moonsiff  of  Chuprah^  dated  the  6th 
August  iSj4. 

Doorga  Lall  and  another  (two  of  the 
.  Defendants),  Appellants^ 

versus 

Lalla  Hulwant  Sahoy  and  another  (Plaintiffs), 

Respondents. 

Baboo  Boodh  Sen  Singh  for  Appellants. 

Baboo  Doorga  Doss  Dutt  for  Respondents. 

A  lessee  of  co-sharers  stands  in  the  place  of  co- sharers, 
and,  where  some  co-sharers  in  an  estate  souj^ht  to  (ret 
their  right  acknowledged  in  respect  of  some  lands  which 
other  co-sharers  had  leased  out,  and  also  sought  to  have 
tithakoorbmri,  which  the  lessee  had  built  on  it,  removed, 
HKLD  that  the  right  of  the  protesting  co-sharers  to  the 
land  in  suit  was  clear  enough,  but  that,  in  order  to 
acquire  the  right  to  remove  a  building,  it  was  necessary, 
not  merely  to  have  alleged  non-consent,  but  to  prove 
that  objections  had  been  offered  before  the  building 
was  raised. 

Ainslie,  J, — In  this  suit  the  plaintiffs  are 
some  of  the  co-sharers  of  a  certain  property, 
and  the  defendant,  Doorga  Lall.  is  the  lessee 
of  the  other  co -sharers.  The  defendant,  with 
the  permission  of  certain  co- sharers,  entered 
upon  a  portion  of  the  land  constituting  the 
joint  estate,  and  has  built  thereon  a  thakoor- 
bar  in  The  plaintiffs  sue  to  recover,  as  against 
the  co-sharers,  joint  possession  of  this  portion 
of  the  joint  estate,  and  to  obtain  as  against 
the  lessee,  the  builder  of  the  thakoorbari^  an 
order  of  the  Court  to  remove  that  building. 


As  far  as  the  decree  of  the  Lower- 
Court  declares  the  common  o^ 
plaintiffs  and  the  lessors  of  the 
it  is  unobjectionable ;  bnt,  so  far  as  Ui 
if  it  does  declare,  that  the  bailding^ 
removed,  it  cannot  be  supported. 

There  seems  to  be  some  doubt 
fact,  the  decree  of  the  Lower  Appell 
did  direct  the  removal  of  the  buil 
it  was  intended  to  do  so,  it  has 
imperfectly  drawn  up.     The  respond 
claimed  it  as  a  decree  under  wbidi 
entitled    to    remove    the    ihakoon 
therefore  we  have  treated  it  as 
dealt  with^the  case  as  if  the  decree 
tained  a  formal  direction  to  that  effi 

This  case  falls  clearly  within  the 
laid    down   by    the   late    Chief  Jc 
BarnesPeacock,in  the  case  reported  in 
to  the  case  in  16  Weekly  Reporter, 
The  lessee  of  the  co-sharers  stands 
place  of  the  co- sharers.     In  such  a 
absolutely  necessary  for  the  plaintiff  M»| 
out,  not  only  that  he  had  not  joined  " 
lease,  but  that  he  had  not  acquiesced 
building.     The  words  used  by    Sir 
Peacock  apply  exactly  to  this  case.     He 
*'  It  appears  to  me  that,  even  if  the  ^^i 
had  not  a  strict  legal  right  to  build  ifeej 
upon  the  joint  land,  that  this  is  not  a 
which   a  Court  of  Equity  ought  to 
assistance  for  the  purpose  of  having  ihej 
pulled  down.     A  man  may  insist  u] 
strict  rights,  but  a  Court  of  Equity 
bound  to  give  its  assistance  for  the  ei 
ment  of  such  strict  rights." 

If  the  plaintiff  had  shown  that  hej 
protested  at  the  first,  then  no  doubt  the 
would  have  assisted  him.  Bnt,  if  he 
by  and  allowed  this  man  to  expend  his 
without  warning  him  that  he  inteoi 
contest  his  right  to  build,  he  must  not 
anv  aid  from  the  Court. 

It   was   said   by  the  respondent  thJ^ 
case  is  incomplete,  inasmuch  as  there  il 
finding   of  the   Judge   on   the  questii 
plaintiffs'  acquiescence. 

To  show  that  a  judgment  is  incompU 
to  show  that  the  decree  following  on  it 
been  improperly  made.  If  the  object 
to  obtain  a  remand,  I  think  it  ought  not' 
granted.  When  a  man  sues  his  co-sh: 
the  lessee  of  his  co-sharers  for  the  rerao^ 
a  completed  building  on  the  joint  land,  bcl 
not  only  to  allege  non-consent,  but  al« 
allege  and  prove  that  he  did  not  stand  bf 
but  that  he  warned  the  builders  that  he 
uot  consent ;  or  else  such  circnrostancd 
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deprive  them  of  a  right  to  rely  on  his  silence. 
T*his  was  not  tried,  because  it  was  not  alleged. 

The  judgment  of  the  Lower  Appellate  Court 
in  so  far  as  it  directs,  if  it  does  direct,  that 
the  building  erected  by  the  appellant,  defend- 
ant, should  be  removed,  is  reversed.  The 
rest  of  the  judgment  against  which  there  is 
xio  appeal  will  stand.  The  costs  of  this 
appeal  must  be  paid  by  the  respondent. 

Birchj  J, —  I  concur. 


The  I2lh  May  1876. 

Present : 

The  Hon'ble  G.  G.  Morris,  Judge, 

Arrears  of  Rent— Value  of  Produce— Payment 

in  Kind. 

Case  No.  2246  of  1875. 

Special  Appeal  from  a  decision  passed  by 
the  Second  Subordinate  Judge  of  Raj- 
shaky e,  dated  the  2nd  August  18*/^, 
reversing  a  decision  of  the  Moonsiff  of 
Seraj gunge,  dated  the  31st  March  iSj^. 

KLrishto  Bundhoo  Bhuttacharjee  and  another 
(Plaintiffs),  Appellants, 

versus 

Rotish  Shaikh  and  another  (Defendants), 

Respondents. 

Baboo  Sreenath  Banerjee  for  Appellants. 

Baboo  Doorga  Mohun  Doss 
for  Respondents. 

The  Rent  Act  recognizes  payment  in  kind ;  and  wlvere 
there  is  an  agreement  to  pay  rent  in  crops,  and  the  pro- 
duce  is  not  paid,  a  suit  for  the  money-value  of  the 
produce,  at  the  time  when  it  ought  to  have  been  paid, 
will  lie  as  a  suit  for  arrears  of  rent. 

The  suit  must,  I  think,  be  treated  as,  and 
deemed  to  be,  a  rent- suit.  The  plaintiff 
sues  to  recover  from  the  defendant  as  his 
"Borgo"  tenant  a  sum  of  money  which 
represents  the  value  of  that  share  of  the 
produce  of  the  land  which  he,  the  defend- 
ant, had  agreed  to  give  him  as  rent.  The 
fact  that  plaintiff  sues,  not  to  recover  the 
crop  itself,  or- rather  the  half  of  it  to  which 
he  is  entitled,  but  the  money-value  of  it 
with  interest,  does  not  withdraw  the  suit 
from  the  category  of  rent-suits.  The  Rent 
Act,  section  2,  recognizes  payment  in  kind 
as  rent.  Non-payment  in  kind,  therefore, 
must  be  deemed  to  be  an  arrear  of  rent,  and, 
as  such,  a  suit  may  be  brought  to  recover  it 
within  three  years  from  the  last  day  of  the 
Bengalee  year  in  which  it  shall  bav9  become 


due.  But,  inasmuch  as  the  actual  grain  is 
not  producible  at  any  time  within  three  years 
from  the  time  when  it  became  due,  the 
money- value  of  the  grain,  as  it  stood  when  it 
was  ready  for  delivery,  and  ought  to  have 
been  delivered,  must  necessarily  be  taken  to 
represent  the  grain  itself.  This  has  been 
the  rule  recognized  by  our  Courts  in  dealing 
with  suits  like  the  present  brought  for  the 
money-value  of  produce  when  the  rent  is 
payable  on  the  metayer  system.  See  the 
case  of  Luchmun  Pershad  vs,  Hoolas  Mah- 
toon  and  others,  reported  in  Volume  XL, 
Weekly  Reporter,  page  151.  In  this  view 
the  only  ground  taken  in  special  appeal  fails, 
for  an  appeal  did  lie  to  the  Judge  from  the 
order  passed  by  the  first  Court  in  this  suit» 
The  appeal  is  dismissed  with  costs. 


The  1 2th  May  1876. 

Present : 

The  Hon'ble  A.  G.  Macpherson  and  G.  G. 

Morris,  Judges. 

Separate  in  Food  and  Business— Acqaisition  bj 
Marriage—Separately  acquired. 

Case  No.  11  of  1875. 

Regular  Appeal  from  a  decision  passed 
by  the  Subordinate  Judge  of  Rajshahye^ 
dated  the  22nd  August  iSy^, 

Beharee  Lall  Roy  and  another  (Defendants), 

Appellants, 

versus 

Lall  Chand  Roy  (Plaintiff),  Respondent, 

Baboos  Mohinee  Mohun  Roy  and  Kishoree 
Mohun  Roy  for  Appellants. 

Baboos  Bhyrub  Chunder  Banerjee  and  Anund . 
Chunder  Ghosal  for  Respondent. 

Where  a  younger  brother  soufrht  to  recover  a  half 
share  of  certain  property  held  by  his  elder  brother, 
allesring  that  the  said  property  was  ancestral,  and  that 
he  was  one  in  food  and  business  with  his  brother ;  and 
the  Subordinate  Judge  found  that  the  property  had  been 
separately  acquired  by  the  elder  brother  from  his 
father-in-law,  but  held  that  the  younger  brother  was 
entitled  to  a  half  share,  because  he  was  shown  to  have 
lived  and  worked  with  his  brother  for  some  years,  HELD 
by  the  High  Court  that,  as  the  father  of  the  two 
brothers  had  left  them  no  property,  as  property  acquir- 
ed by  marriage  from  a  father- m-law  is  a  separate 
acquisition,  and  as  the  younger  brother  was  proved  to 
have  lived  with  his  elder  brother  in  a  menial  capacity, 
the  younger  brother  was  not  entitled  to  any  share  in 
the  property  in  suit. 

Macpherson,  J, — In  this  case  the  plaint- 
iff brought  his  suit  against  his  elder  brother, 
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Manick  Chunder  Roy.  cUiming  to  be  cnii- 
tied  to  a  half  share  of  certain  property  held 
by  Manick  Chunder,  and  which,  the  plaintiff 
alleged,  was  joint  family-property  acquired 
by  the  use  of  ancestral  funds  and  joint 
moneys,  and  by  the  exertions  of  himself  and 
Manick  Chunder.  The  plaint  stated  that 
the  plaintiff  and  Manick  Chunder,  using 
ancestral  and  joint  funds,  established  and 
carried  on  together  certain  shops  and  trade. 

The  defendant  Manick  Chunder  died 
before  any  written  statement  was  filed;  and 
he  is  now  represented  in  this  suit  by  his 
two  sons.  They  defend  the  suit  contending 
that  the  plaintiff  has  no  interest  whatever 
in  the  properly  claimed,  which,  they  say, 
belonged  to  Manick  Chunder  alone,  and  was 
not  acquired  through  the  use  of  ancestral 
funds,  or  in  any  way  by  the  exertions  of  the 
plaintiff. 

The  Subordinate  Judge   has   found   that 
the    father    of    the    plaintiff    and    Manick 
Chunder  left  them  nothing,  and  that  there 
was  no  ancestral  property.     He  also  found 
that,  as  a  fact,  Manick  Chunder  got  the  shop 
and  business,  which  are  the  principal  subject 
of  the  present  suit,   from   his  wife's  father. 
Ram    Jeebun    Roy^     But    the    Subordinate 
Judge  further  found  that,  although  the  shop 
and    business    were    acquired    by    Manick* 
Chunder  froip  his  father-in-law,  the  plaintiff 
lived  joint  in  food  with  Manick   Chunder, 
and  they  both  were  employed  in  carrying 
on  the  business,  and,  holding  that  the  brothers 
had  been  all  along  joint  and  working  toge- 
ther, he  gave  a  decree  in  favour  of  the  plaint- 
iff.    The  *  Subordinate    Judge   says    in   his 
judgment  that  the  plaintiff  is  a  wholly  un- 
educated person,  who  can  neither  read  nor 
write.     !Ie    says :    "  From   the  appearance 
"of  the  plaintiff  I  am  led  to  believe  that 
"  he  niust  have  been  engaged  in  a  low  pro- 
"  fession ;  his  appearance  shows  him  to  be 
'*  like  one  who  carries  on  his  business  by 
"bearing  loads  on  his  head."     These  obser- 
vations as  to  the  condition  and  appearance 
of  the  plaintiff  are  of  considerable  import- 
ance as  corroborating  the  defendants'  story 
that  the  plaintiff  was  not  joint  in  food   or 
estate  with  their  father,  but  lived  separately 
from  him,  obtaining  a  livelihood  (so  long  as 
he  supported  himself  independently)  some- 
times by  acting:  as  a  hawker  of  goods  at 
fairs  and  the  like,  carrying  about  his  goods 
on  his  head,  and  sometimes  by   acting   as 
charandar  in  charge  of  boats  coming  down 
to  Calcutta. 

The  defendants'  case  is,  that,  some  thirty- 
five  years  or  more  before  his  deaths  Manick 


Chunder  left  bis  father's  boose  and 
and  went  and  settled  in  Bamcb 
where  Ram  Jeebun  Roy,  bis  father 
took  him  into  his  business — first,  e 
him  as  a  gomashta,  and,  shonlj  afi 
giving  him  a  share  in  the  concern. 

This  went  on  till  1853  (1260), 
Jeebun  Roy  retired  aliogciher,  and  m 
the  shop  and  business  to  Manick  C 
who  carried  it  on  till  his  death. 
further  is,  that,  after  Manick  Chunder 
in  Ramchunderpore,  and  became  a 
in  Ram  Jeebun's  business,  the  plai 
taken  by  his  parents  while  still  a 
Ramchunderpore,  but  that  he    never 
with  Manick  Chunder  j  that  Manick  Cb 
resided  always  in  his  father- tn-law*s 
and  the  plaintiff  never  lived   with  him, 
had  any  connection  with  him  in  busi 
anything  else,  until,  during  the  last  s 
eight  years  of  Manick  Chunder's  li/e, 
the  plaintiff  being  in  great  difficulties, 
without  the  means   of   supporting   hi 
Manick  Chunder  gave  him  a   room  in 
house  in  which  he  allowed  him  to  live, 
employed  him  in  doing  odd  jobs  aboat 
shop.     The  defendants  admit  that,  dm 
these  last  years  of  Manick  Chunders 
the  plaintiff  lived  in  a  room  in  their  f; 
house,  and  did  attend  in  the  shop ;  but 
say  that  the  only  work  he  did  was  of  a 
almost  menial,  kind,  and  they  deny  altog 
that  he  was  ever  employed  with   hum 
generally,  or  had  anything  whatever  to 
with  its  management. 

The  plaintiff's  case  is,  that,  from  the 
when  he  first  went  to  Ramchunderpor<u 
at  all  times  was  joint  in  all  respects,  and 
with  his  brother. 

We  agree  with  the  Subordinate  Judff 
finding   as'  a   fact   that  the  sons    inhei' 
nothing  from  their  father,  and  that  M 
Chunder  got  this  shop  and  business  from 
father-in-law,  Ram  Jeebun,  in  conscqacu' 
his  having  married  his  daughter.     Bitf 
differ  from  the  Subordinate  Judge  asreg 
his  finding   that   the  brothers  always 
together  and  carried  on  the  business  jor 
We   think   it   proved    that   the   defcndai 
story  is  substantially  true,  and  that  the  p'i 
iff   was   entirely  separate  from   his  broi 
in  food  and  business,  except  that,  during 
last  seven  or  eight  years  of  Manick  Cbnt* 
der's  life,  he  allowed  the  plaintiff  to  ocotpf 
a  room  in  his  house,  and  gave  him  empfof- 
ment   in  the  shop,   not  as    a   gomashta  0 
manager,  but  as  a  servant.     We  think  it  cfeir 
that  the  business  was  managed  and  cinied 
on   throughout   by  Manick  Chunder  aloo^ 
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and  was  his  concern  only.  The  evidence  of 
the  old  lady,  Goiiri  Dossia,  sister  of  the 
plaintiff  and  of  Manick  Chunder  Roy, 
appears  to  us  especially  deserving  of  credit, 
and  it  entirely  confirms  this  view. 

The  shop  and  business  having  been  ac- 
quired by  Manick  Chunder  from  his  father- 
in-law,  being  in  fact  given  to  him  on  account 
of  his  having  married  his  daughter,  was, 
according  to  Hindoo  Law,  property  separately 
acquired  by  him,  in  which  his  brother  was 
entitled  to  no  share. 

In  the  Dayabhaga,  Chapter  VI.,  section  i, 
verse  9,  we  find  the  following  :  **  So  Menu 
•'  likewise  says :  '  Wealth,  however  acquired, 
**  by  learning,  belongs  exclusively  to  him 
who  acquired  it;  and  so  does  anything 
given  by  a  friend,  received  onr  account  of 
marriage,  or  presented  as  a  mark  of  res- 
pect.'" And  in  the  annotations  on  this  we 
find,  on  the  authority  of  Sreekishna,  that  the 
words  "on  account  of  marriage,"  as  here 
used,  mean  "received  from  a  father-in-law 
on  account  of  becoming  his  son-in-law.'' 

This  verse  and  the  annotation  in  fact  meet 
the  exact  case  which  has  occurred  here. 
We  have  no  doubt  that  the  shop  and  business 
having  been  acquired  from  and  through  the 
father-in-law  exclusively  became  the  sepa- 
rate property  of  Manick  Chunder.  On  the 
whole  we  think  that  the  decree  of  the  lower 
Court  must  be  reversed,  and  the  plaintiff's 
suit  dismissed. 

The  Subordinate  Judge  has  given  himself 
much  unnecessary  trouble  in  setting  out  in  his 
judgment  (pp.  21-24)  a  series  of  questions 
which   the   defendants    wanted   to  ask    the 
pUintiff  by  way  of  cross-examination.     The 
Subordinare  Judge    disallowed   these  ques- 
tions, and  states  at  length  his  reasons  for  so 
doing.     It  seems  to  us  that  the  Subordinate 
Judge  would  have  saved  himself  a  vast  deal 
of  trouble  and  a  great  waste  of  time  if  he 
had    allowed    these    questions    to    be    put. 
Moreover,  many  of  the  questions  were  quite 
proper,  and  such  as  the  defendants  had  a 
right   to   put.     And,  if   the    witnesses    who 
have  given  evidence  in  this  suit  had  been 
cross-examined    with   reasonable    care    and 
intelligence,  the  case  would  have  been  placed 
before  us  in  a  far  more  satisfactory  manner 
than  it  has  been.     The  Subordinate  Judge 
seems  to  forget  that  it  is  not  from  witnesses 
who  merely  report  a  story  by  rote  that  the 
real  facts  of  a  contested  case  can  be  ascer- 
tained, and  that  it  is  all  important  that  the 
Court  should,  by  cross-examination,  satisfy 
itself   that    the    witnesses   are   speaking   to 
matters  within  their  own  personal  knowledge, 


and   are   not   merely  telling  a  story  which 
they  have  been  taught. 

The  jud"gment  of  the  lower  Court  is 
reversed,  and  the  plaintiff's  suit  dismissed 
with  all  costs. 


The  8ih  March  1876, 

Present : 

The  Hon'ble  F.  B.  Kemp  and  E.  G,  Birch, 

Judges. 

Limitatlon^Refund  of  Costs. 

Case  No.  179  of  1875. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Officiating  Judge  of  Patna,  dated 
the  i^th  August  1874, 

Mullick  Mahomed  Yakoob 
(Judgment-debtor),  Appellant^ 

versus 

Chowdhry   Shaikh  Zuhoorul  Huq 
(Decree-holder),  Respondent, 

Mr,  C,  Gregory  for  Appellant. 

Moonshee  Mahomed  Yusufiot 
Respondent. 

On  an  application  for  refund  of  mon^  deposited 
as  costs,  which  was  alleged  to  be  barred  by  limitation, 
HELD  that,  as  litigation  was  protracted  between  the 
parties  for  many  years,  and  the  question  of  liability  for 
costs  remained  unsettled  all  that  time,  limitation  would 
run,  not  from  the  date  of  the  original  order  entitling 
applicant  to  refund,  but  from  the  date  of  the  conclusion 
of  the  proceedings  in  the  final  appeal. 

Kempy  J. — Thb  judgment- debtor  is  the 
appellant  in  this  case. 

An  application  was  made  to  the  Judge  for 
a  refund  of  Rs.  894  odd  paid  in  as  costs 
under  a  decree  given  in  favour  of  the  defend- 
ant. The  application  was  made  on  the 
ground  that  the  petitioner,  under  the  decree 
of  the  High  Court  dated  the  7th  of  July 
1863,  was  wholly  exempted  from  all  liability. 

The  first  contention  in  the  Court  below 
was  that  the  application  was  barred  by  limi- 
tation. On  the  other  hand,  it  was  contexided 
that,  after  the  decree  of  the  High  Court  of 
1863,  further  litigation  went  on  between  the 
parties,  which  was  concluded  by  the  decision 
of  the  Privy  Council  in  ^873. 

The  Judge,  however,  held  that  the  deci- 
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sion  of  the  High  Court  exempted  Mussamat 
Jummaee  from  all  liability  only  in  respect  of 
her  personal  rights ;  and  that  she  was  not 
absolved  in  her  capacity  of  representative 
and  heiress  of  her  father,  Waris  Ali.  The 
application  was,  therefore,  rejected. 

The  argument  before  us  has  been  a  very 
long  one,  and  all  the  proceedings  in  this  case, 
which  extend  from  1854  to  1873,  have  been 
referred  to.  These  proceedings  have  been 
characterized  by  the  Privy  Council  in  their 
decision  as  a  **  labyrinth  of  intricate  and 
irregular  proceedings  from  which  it  is  not 
easy  to  find  the  way  to  a  definite  end."  We 
are,  however,  relieved  from  considerablelabour 
and  responsibility  in  this  matter,  because  we 
are  only  acting  in  a  ministerial  capacity  to 
execute  the  decree  of  the  High  Court. 

There  is  no  doubt,  taking  this  decree  as  it 
stands,  that  Mussamut  Jummaee  was  absolved 
from  all  responsibility  in  both  capacities. 
And,  from  the  observations  made  by  the  Privy 
Council,  it  appears  that  they  also  took  the 
same  view  of  the  case,  namely,  that  *'  the 
decree  of  the  High  Court  stood  unreversed," 
and  that  '*  the  decree  releasing  her  altogether 
was  left  standing."  Therefore,  looking  to 
the  decree  of  the  High  Court  alone  by 
which  we  are  bound,  we  must  hold  oil  the 
first  point  that  Mussamut  Jummaee  was 
exempted  altogether  under  the  terms  of  that 
decree. 

Then  comes  the  question  whether  her 
present  application  is  barred  by  the  Statute 
of  Limitation.  It  appears  that  execution  was 
taken  out.  by  Mussamut  Jummaee  for  the 
costs  which  were  awarded  to  her  by  the 
decree  of  the  High  Court ;  and  that  the 
present  application  was  made  for  a  refund  of 
the  money  which  Mussamut  Jummaee  paid 
in  on  the  16th  of  Mav  1862. 

It  is  contended  by  the  respondent  before  us 
that  the  judgment-debtor  was  bound  to  apply 
for  the  refund  of  this  sum  within  three  years 
from  the  date  of  the  decree  of  the  High 
Court  of  1863.  On  the  other  hand,  it  is 
contended  by  Mr.  C.  Gregory,  who  appears 
for  the  appellant,  and  we  think  rightly,  that 
the  question  as  between  Mussamut  Jummaee 
and  the  opposite  party,  namely,  whether 
Mussamut  Jummaee  was  exempted  by  the 
High  Court  altogether  as  contended  by  her. 
or  only  in  her  personal  capacity,  and  not  as 
representative  and  heiress  of  her  father,  was 
not  decided  until  1873.  We  therefore  hold 
that  this  application  is  not  barred. 

The  order  of  the  Judge  is  reversed,  and 
this  appeal  decreed  with  costs.  Vakeel's  fee, 
five  gold  mohurs. 


The  15th  May  1876. 

Present : 

The  Hon'ble  W.  Markby  and  Roai< 
Chunder  Mitter,  fudges. 

Separate  Decrees— Continaons  Pn 
Execution— Limitatioii. 

Case  No.  31  of  1876. 

Miscellaneous  Appeal  from  an  order 
by  the  First  Subordinate  yudge  of 
gulpore,  dated  the  2gth  January  /^7<^ 

Chowdhry  Hureehur  Singh  and  oil 
(Judgment-debtors),  Appellanti^ 

versus 

Baboo  Hridoy  Narain  and  others 
(Decree-hol'Jers),  Respondents^ 

Baboo  Abinash  Chunder  Banerjee 
for  Appellants. 

Mr,  R,  E,  Tzvidale  and  Moonshet  Mi 
med  yusu/lox  Respondents. 

Where  a  plaintiff  obtained  separate  decrees 
several  persons  in  respect  of  sevefal  duties  whidi 
were  to  perform  separately,  and  the  plaiotxfi 
proceed  in   the  first  instance  against  some, 
a^inst  others,  in  takings  out  execution,  hslo 
proceedinsrs  taken  at  different  times  were  not 
ous  proceeding's  in  execution,  and  that  limitatios 
run  separately  from  date  of  latest  action  in  eadi 

Markby y  J, — From  the  statement  of 
which  the  parties  have  laid  before  os^j 
appears  that  in  this  case  the  Government 
the  present  appellants  were  sued  in  one 
for  possession  of  certain  land  and  for  m< 
profits.     The  result  of  that  litigation 
that  there  was  a  decree  against  all  the 
fendants  jointly  for  possession  of  the  li 
and   as  to  mesne-profits,  a  direction  tl 
certain  portion  of  them,  a   specified 
should    be  paid  by  the   Government, 
another    portion  of   them,  also  a    spec 
sum,  should  be  paid  by  the  appellants. 

An  application  was  then  made  for  ex( 
tion  of  the  decree  against  all  the  defeci 
in  that  suit,  and  those  proceedings 
struck  off  on  the  26th  July  1868. 
were  resumed  on  the  ist  May  1869  ;  boi, 
the  request  of  the  judgment-creditor, 
were  resumed,  not  against  all  the  parties, 
against  the  Government  alone.  Then  llrt 
execution-proceedings  finally  terminated 
the  13th  April  1874  by  the  party  havii 
obtained  possession  of  the  land,  and  by 
Government  having  paid  the  sum  of  moi 
which,  by  the  decree,  they  were  directed 
pay, 
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On  the  13th  July  1875,  an  application 
was  made  to  enforce,  as  against  the  remain- 
ing judgment- debtors,  who  are  the  present 
appeilants,  that  part  of  the  decree  which 
directed  them  to  pay  a  certain  sum  for 
mesne-profits ;  and  the  question  is  whether 
this  application  is  barred  by  the  law  of 
limitation. 

It  is  contended,  first,  that  this  was  a  joint 
decree,  and  that  proceedings  were  going  on 
upon  this  decree  continuously  up  to  the  13th 
April  1874.  It  is  even  then  doubtful  whether 
the  application  would  be  in  time,  because, 
upon  the  Fast  previous  application,  notice 
appears  to  have  been  issued  on  the  6ih  July 
1872  ;  but  in  our  opinion  this  decree  cannot  be 
looked  upon  as  one  joint  decree  against  all  the 
parties  to  the  litigation.  In  respect  of  each 
of  the  different  directions  contained  in  the 
final  order  of  the  Court,  it  must  be  con- 
sidered that  there  is  a  separate  "decree.  The 
case,  in  our  opinion,  is  governed  in  this  res- 
pect by  the  Full  Bench  decision  reported  in 
the  19  Weekly  Reporter,  page  30,  where 
Sir  Richard  Couch  says,  in  a  similar  case,  that 
we  must  treat  a  decree  of  this  kind  as  what 
it  mast  have  been  by  law,  namely,  a  decree 
against  several  persons  in  respect  of  the 
several  duties  which  they  were  to  perform. 
Although  the  defendants  were  jointly  ordered 
to  give  up  possession,  the  Government  sepa- 
rately was  ordered  to  pay  one  sum  of  money, 
and  the  appellants  separately  were  ordered 
to  pay  another  sum  of  money.  The  order 
upon  the  appellants  to  pay  the  sum  of  money 
which  we  are  now  asked  to  compel  them  to 
pay  must,  therefore,  be  treated  as  a  separate 
decree  from  the  rest  of  the  final  order  of  the 
Court. 

The  other  argument  was,  that  this  is  a 
continuation  of  the  proceedings  upon  the 
original  application  of  1866.  That  seems  to 
have  been  the  view  taken  by  the  Court 
below.  The  Subordinate  Judge  refers  to  a 
decision  reported  in  23  Weekly  Report- 
er, page  183,  as  supporting  that  view.  But, 
as  there  explained,  it  will  depend  upon  the 
circumstances  of  each  case  whether,  when 
the  execution-proceedings  are  suspended  and 
resumed,  it  is  to  be  considered  that  they  are 
resumed  upon  the  old  application  or  com- 
menced anew  upon  a  fresh  application. 

In  this  case  we  think  that  we  ought  to  con- 
sider that  the  proceedings  were  commenced 
anew  on  the  ist  May  1869  upon  a  fresh 
application,  for  the  old  proceedings  were 
then  discontinued,  as  far  as  appears,  simply 
because  the  judgment-creditor  did  not  choose 
to  go  on  with  them;  there  was  nothing  to 


impede  his  continuation  of  the  proceedings 
had  he  chosen  to  do  so.  And  when,  in  July 
1868,  they  were  resumed,  it  was  in  a  differ- 
ent form,  being  taken  against  one  of  the 
parties  only  instead  of  all. 

Then  the  Subordinate  Judge  also  held 
that  section  15  had  some  application  to  this 
case.  Now  there  is  one  question  arising 
under  section  15  with  regard  to  which  there 
is  some  conflict  of  decision  in  this  Court, 
namely,  whether  section  15  applies  to  appli- 
cations for  execution  at  all.  Upon  this 
we  express  no  opinion.  It  is  not  necessary 
to  do  so,  because,  in  the  view  we  have  taken 
of  the  nature  of  the  decree,  it  is  clear  that 
section  15  cannot  apply  to  this  case.  We 
think,  therefore,  that  the  decision  of  the 
Subordinate  Judge  is  wrong,  and  must  be 
set  aside ;  and  the  application  for  execution 
dismissed  with  costs. 

The  appellant  will  also  have  the  costs  of 
this  appeal. 


The  i6th  May  1876. 

Present: 

The  Hon'ble  Sir  Richard  Garth,  AT/.,  Chief 
Justice^    and    the   Hon'ble    W.    Ainslic, 
Judge. 

Ancestral  Property— Excepted  Debts- 
Responsibility  of  Manager. 

Case  No.  86  of  1875. 

Regular  Appeal  from .  a  decision  passed  by 
the  Second  Subordinate  Judge  of 
Patna,  dated  the  joth  December  iSj^f, 

Shah  Wajed  Hossein  (one  of  the  Defendants), 

Appellanty 

versus 

Baboo  Nankoo  Singh  (Plaintiff),  Respondent, 

Messrs,  Arathoon  and  C,  Gregory  for 

Appellant. 

Baboo  Mohesh  Chunder  Chowdhry  and 
Moonshee  Mahomed  Yusuf  for  Res- 
pondent. 

In  a  suit  to  set  aside  a  sale  of  ancestral  property,  in 
which  it  was  contended,  firstly ^  that  the  debt,  in  satisfac- 
tion of  which  the  sale  had  taken  place,  was  contracted 
for  an  immoral  purpose ;  secondly,  that  a  debt  mi^ht  be 
immoral  eitlier  in  respect  of  the  object  for  which  it 
was  contracted  or  in  respect  of  the  means  hy  which 
the  money  was  obtained;  and,  thirdly,  that  in  any  case 
the  judgement-debtor  could  only  sell  his  own  half- 
interest,  and  not  the  half-interest  which  his  son  had 
in  the  property,  hsld  that,  as  the  debt  represented 
liabilities  which  the  judj^ment-debtor  had  incurred 
in  making  bond  fide  for  his  employer  a  contract  which 
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that  employer  had  repudiated,  it  was  properly  binding 
on  his  son;  and  that  the  son's  inchoate  interest  in  the 
property,  which  would  ripen  on  the  father's  death,  was 
not  ft  separate  half-interest  in  the  estate,  the  father's 
whole  interest  in  which  had  passed  in  the  sale. 

Garihf  C.J, — This  suit  was  brought  by 
Nankoo  Singh,  the  son  of  Parichit  Karain 
Singh,  to  obtain  possession  of,  and  to  set 
aside  an  execution-sale  of,  certain  property 
in  the  Patna  District,  subject  to  Mitakshara 
Law,  upon  the  ground  that  the  decree  under 
which  the  sale  took  place  was  obtained 
against  Parichit  Narain  Singh  (the  father) 
for  a  debt  contracted  by  him  on  bis  own 
account,  and  not  on  account  of  the  family, 
a  debt  which  it  was  not  necessary  for  him 
to  have  contracted,  and  which  in  point  of 
fact  was  contracted  for  immoral  purposes; 
that,  under  these  circumstances,  the  family- 
property  being  ancestral,  derived  partly 
from  the  plaintiff's  great-grandfather,  and 
partly  purchased  by  his  grandmother  out 
of  the  proceeds  of  ancestral  estate,  was  not 
liable  to  be  sold  to  satisfy  the  father's  debts ; 
and  that  at  any  rate  the  plaintiff  was  entitled 
to  one-half  of  the  property,  as  the  father's 
share  and  right  in  it  alone  passed  by  the 
sale. 

The  answer  made  by  the  purchaser  of 
the  property,  the  first  defendant,  was  that  he 
bought  it  bond  fide  at  the  execution-sale ;  and 
that  the  debt,  in  respect  of  which  the  decree 
was  obtained,  was  not  contracted  for  im- 
moral or  any  other  improper  purposes;  and 
that  the  debt  was  one  which  the  son  him- 
self would  have  been  bound  to  discharge. 

The  Judge  in  the  Court  below  has  found 
that  the  property  was  ancestral ;  that  the 
purchase  by  the  defendant  was  bond  fide ; 
and  that  the  sale  passed  the  father's  interest 
in  the  property;  but  he  considered  that,  as 
father  and  son  had  a  joint  interest,  the 
father's  share  and  interest,  or  one-half  share 
only  of  the  property,  passed  by  the  sale 
to  the  defendant;  and  he  consequently 
decided  that  the  plaintiff  was  entitled  to 
the  remaining  half  share. 

In  this  Court  it  has  hardly  been  contend- 
ed that  the  property  is  not  ancestral ;  but 
an  attempt  has  been  made  to  show  that  the 
debt  in  respect  of  which  the  decree  was 
obtained  comes  within  the  description  of 
those  excepted  debts  which  a  son  is  not 
bound  to  discharge.  Moonshee  Mahomed 
Yu?uf  urged  that  a  debt  may  be  immoral, 
either  in  respect  of  the  objects  for  which 
the  money  is  borrowed,  or  of  the  means  by 
which  it  is  obtained;  and  that  in  this  case 
the  indebtedness  of  Parichit  was  the  result 


of  bis  own  fraud;  that  the  transacttoft^ 
I  consequently  immoral,  and  not  bint 
his   son;  and   that,  therefore,   ihe 
being  ancestral  was  not  liable  to  be 
execution  of  such  a  debt. 

But  it  appears  from  the  decree  to 
our  attention  has  been  called  that  the 
action   which   gave    rise    to    the    loan 
in  substance  thus  :   Parichit,  acting 
edly  as  agent  for  another  party,   h 
principal's  land  to  a  third  person. 

The   principal    repudiated    the 
having   been   made   without    his 
Parichit   failed  to   show    thai  he  had 
authority;  and  consequently  the  lease 
annulled,    and    Parichit    himself    ii 
heavy  liabilities.     To  meet  these   \\\ 
he  borrowed  Rs.  900  from  Mossamitf 
fannissa,  secured  by  a  mortgage  of  tbei 
perty    in  suit,   which    was   the    debt 
which  the  decree  was  obtained. 

Under  these   circumstances,  we  ^m 
impossible   to   say  that   the    debt  was 
properly    or    unreasonably    contraoed 
was  one  which  the  son  himself  would, 
matter  of  pious  duty,  have  been  boQoJj 
discharge;   and    we   consider    that  in 
respect  at  least  the  case  is  governed  byl 
principle  laid  down  by  the    Privy  C( 
in   the   late   case   of    Gridharee   LaH 
another  versus  Kantoo  Lall  and  others 
Muddun   Thakoor   reported  in  2  3  W< 
Reporter,  page  56. 

We  are  of  opinion,  therefore,  that  thei 
to  the   defendant    under   the    decree 
a  valid  one;  and  we  think  that  snder 
sale    the   defendant    purchased   the 
and    not  only   one-half    share,  of  the 
perty. 

It  is  a  mistake  to  suppose  that  father  1 
son    had    several    undivided    shares  in 
family-estate.     The  father  was«  in  factri 
possession  of  the  whole;  and,  akhoi^b 
might  not  have  had  power  to  dispose 
for  immoral  purposes,  so  as  to   defeat 
son's  inchoate  rights,  he  had  still  sock 
entire   proprietary   interest   that,  when 
rights  and   title  were  sold  under  a  di 
b0nd  fide  obtained    upon    a   debt  pro; 
contracted,  and  which  the  son,  in  the 
of  his  father's  death,  would  have  been 
to   pay,   the   whole  interest   passed  to 
purchaser  under  that  sale. 

We  think,  therefore,  that  the  appeal 
the  defendant  should  be  decreed  with  costt^ 
that  the  appeal  of  the  plaintiff  shoald  i%^ 
dismissed  wflh  costs ;  that  the  decree  of  tW 
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Court  below  awarding  one-half  of  the 
property  to  the  plaintiff,  should  be  amended, 
and  jadgment  entered  for  the  defendant, 
and  that  the  defendant  should  have  his 
costs  against  the  plaintiff  in  both  Courts. 


The  1 6th  May  1876. 

Present : 

The  Hon'ble  Sir  Richard  Garth,  KL,  Chief 
yusiice,  and  the  Hon'ble  W.  Ainslie, 
yudge. 

Rig^fats  of  Co-sharers— Damages  for  Exclusive 
Possession— Injunctionagainst  Indigo  Cultiva- 
ioo. 

Case  No.  85  of  1875. 

/Regular  Appeal  from  a  decision  passed  by 
the  Officiating  Subordinate  Judge  of 
Tirhooty  dated  the  joth  December 
J874, 

Mr.  Lloyd  (one  of  the  Defendants), 
Appellant, 

versus 

Mussamut  Bibee  Sogra  (Plaintiff), 
Respondent, 

Mr.  J,  Tn  Woodroffe  for  Appellant. 

Mr,  C,  Gregory  and  Moonshee  Mahomed 
Yusufiox  Respondent. 

Where  a  suit  was  brought  to  recover  possession  of 
certaio  lands  in  which  plaintiff  and  defendant  were 
co-sharers,  and  to  secure  damages  for  the  exclusive 
possession  which  defendant  had  enjoyed  for  some  years, 
and  to  obtain  an  injunction  against  defendant  to  pre- 
vent him  from  cultivating  indigo  on  the  land  in  suit 
without  the  consent  of  the  plaintiff,  held  that,  though 
a  suit  for  pa'rtition  is  the  best  means  of  settling  difficulties 
between  co-sharersnvho  will  not  agree,  every  co-sharer 
in  an  estate  is  entitled  to  joint  possession  with  every 
other  co-sharer,  and  has  a  right  to  prevent  any  one 
not  bavine  a  right  of  occupancy  from  cultivating  any 
portion  of  the  land  contrary  10  his, or  their  wishes, 
and  is  also  entitled  to  damages  for  any  exclusive 
possession  which  can  be  shown  to  have  been  enjoyed : 

Held,  also,  that  it  would  be  an  ineffectual  way  of 
enforcing  plaintiff's  right  in  this  case  to  allow  the 
adverse  possession  of  the  defendant,  and  to  let  plaintiff 
recover  damages*  from  time  to  time. 

Garth,  Cy.-^ls  this  case  the  plaint- 
iff saes  to  recover  possession,  jointly  with 
the  defendants  Nos.  i  and  2,  of  69  beeghas 
12  cottahs  of  land,  situate  in  Mouzah 
Mahomedpore,  and  also  10  recover  damages 
from  the  defendant  for  retaining  exclusive 
possession  of  the  same  lands  during  the 
years  1278,  1279,  1280,  and  a  portion  of 
1 28 1  F.  S. ;  and  she  also  prays  for  an 
Injunction  against  the  defendant  No.  1  to 
restrain  him  from  growing  indigo  or  other 
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crops  upon  the  land  in  question  without 
her  consent.  The  Lower  Appellate  Court 
has  made  a  decree  in  the  plaintiff's  favour, 
awarding  her  the  joint  possession  with 
defendants  Nos.  i  and  2,  which  she  asks ; 
awarding  also  damages  at  the  rate  of  Rs.  3 
per  beegha  during  the  above  period;  and 
also  an  injunction  against  defendant  No.  i, 
restraining  him  from  taking,  retaining,  or 
giving  to  others  exclusive  possession  of  the 
land  as  against  the  plaintiff. 

It  is  stated  in  the  plaint,  and  admitted 
on  both  sides,  that  the  plaintiff  is  the  owner 
of  what  we  may  call  a  12-anna  share  in 
the  land  in  question ;  that,  up  to  the  year 
1272,  the  defendant  occupied  the  entire 
mouzah  (including  this  land)  under  a  lease 
from  the  proprietors,  and  cultivated  it  with 
indigo  and  other  crops ;  that,  upon  the 
expiration  of  that  lease,  he  became  the 
owner  of  a  2^-anna  share,  and  obtained  a 
lease  from  defendant  No.  2  of  another  i^- 
anna  share,  and  that  he  has  continued  to 
cultivate  the  whole  of  the  land  since  the 
lease  in  the  same  way  as  before  without 
the  plaintiff's  consent,  and  has  not  paid 
her  any  rent  or  compensation  for  doing 
so. 

The  answer  which  the  defendant  makes 
in  his  statement  is  very  vague  and  unsatis- 
factory ;  and  we  consider  that  he  ought  either 
to  have  been  ordered  to  amend  it,  or  that 
he  should  have  been  examined  personally  in 
order  to  ascertain  what  his  real  case  was. 

The  3rd  para,  in  his  statement  impugns 
the  correctness  of  the  area  as  stated  by  the 
plaintiff;  but  as  the  defendant  does  not 
explain  what  particular  lands  he  does  or 
does  not  occupy,  and  as  the  Court  below 
has  found  against  him  upon  this  point,  and 
as  the  correctness  of  the  Court's  judgment 
in  this  respect  is  not  impugned  in  the 
grounds  of  appeal,  he  has  no  right  to  ques- 
tion in  this  Court  the  correctness  of  the 
lower  Court's  decision  in  this  respect.  In 
the  same  way  in  para.  5  the  defendant  says, 
that  the  *'zerait"  lands  of  his  vendors 
(elsewhere  said  to  consist  of  5  beeghas)  are 
included  in  the  69  beeghas  1 2  cottahs,  which 
are  mentioned  in  the  plaint;  but  as  he  is 
unable  to  say  where  the  zerait  lands  are, 
or  to  give  any  other  particulars  respecting 
them,  he  cannot,  of  course,  expect  the  Court 
to  decide  rn  his  favour  a  point  which  he 
cannot  explain  himself,  and  upon  which  he 
has  given  no  evidence. 

Then  in  para.  4  the  defendant  makes  a 
claim  to  this  effect :  He  says  that  indigo 
and  other  crops  were  grown  on  the  land  by 
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him  for  upwards  of  12  years  with  the  con- 
sent of  all  the  proprietors ;  that  he  has  now 
himself  become  a  part-proprietor ;  and  that 
as  other  part-proprietors  consent  that  he 
should  still  use  the  land  in  the  same  way, 
he  ought  to  be  allowed  to  do  so,  notwith- 
standing that  plainiifF  withholds  her  consent, 
as  long  as  he  is  willing  to  pay  her  a  fair 
rent  for  her  share. 

It  is  difficult  to  see  upon  what  legal 
ground  the  defendant  can  hope  to  establish 
this  claim.  He  puts  it  forward  in  his 
grounds  of  appeal,  as  if  he  had  acquired 
the  status  of  an  occupancy-ryot ;  but  this  is  of 
course  quite  out  of  the  question.  It  is  not 
12  years  ago  since  defendant  ceased  to  be 
the  lessee  under  a  lease  of  the  whole  vil- 
lage ;  and  if,  whilst  he  was  such  lessee,  he 
exercised  the  landlord's  right  to  occupy  and 
cultivate  lands  not  in  the  occupation  of 
tenants,  it  was  as  landlord,  and  not  as  tenant, 
that  he  held  them.  If,  as  a  matter  of  fact, 
the  defendant  was  a  ryot  of  any  of  the 
lands  in  dispute,  or  if  he  has  acquired  the 
rights  of  any  other  ryots  in  any  of  those 
lands,  he  has  entirely  failed  to  allege  or  to 
prove  it ;  he  has,  therefore,  clearly  no  right 
of  occupancy  in  the  sense  in  which  that 
term  is  used  in  Act  VIII.  of  1869  (B.  C). 

His  real  position  appears  to  be  this  : — 
The  plaintiff  is  a  holder  of  a  i2-anna 
share  in  the  property  ;  and  the  defendant, 
partly  in  his  own  right  and  partly  as  lessee 
of  defendant  No.  2,  is  the  holder  of  the 
remaining  4  annas.  Since  the  expiration  of 
his  former  lease  of  the  whole  mouzah,  he 
has  held  exclusive  possession  of  the  entire 
property  in  question,  and  cultivated  it  with 
indigo  and  other  crops  without  the  plaintiff's 
concurrence,  and  without  having  come  to  any 
arrangement  with  her  ;  and  he  now  claims 
as  his  right  to  hold  this  exclusive  possession 
despite  of  any  objection  which  she  may 
make,  and  to  cultivate  the  land  with  indigo 
or  other  crops  as  he  pleases  without  her 
concurrence. 

He  contends,  moreover,  that,  even  assum- 
ing he  is  wrong  in  this  view  of  her  right, 
the  Court  ought  not,  in  their  discretion,  to 
grant  an  injunction  restraining  him  from 
thus  holding  and  cultivating  the  land,  inas- 
much as  the  effect  of  such  an  injunction 
would  probably  be  to  leave  the  land  un- 
cultivated and  waste,  and,  moreover,  that  the 
plaintiff's  delay  in  instituting  the  suit 
disentitles  her  in  equity  to  such  an  injunc- 
tion. 

We  are  of  opinion,  however,  that,  both 


upon  principle  and  authority,  tbe 
contention  is  quite  untenable. 

It    is   impossible    to   conteiul, 
semblance  of  reason  or  justice,  that 
CO- sharer  in  an  undivided   propeitr 
right  to  possess  himself  of  any  pot 
to  the  exclusion  and  without  the 
of  his  co-sharers,  and  to  deal  with 
cultivate  it  as  he  will,  viihoat  Ht^at 
tion.     We  take  it  to  be  perfectly 
every  co-owner  of  such  property  is 
to  take  a  part  in  determiniQ^  how 
be  used,  unless  restrained  hj   local 
or   special   agreement.     If    authoritT 
needed  for  this  proposition,  it  is  cot 
sary  to  go  further  than  some  of  thej 
which  were  cited  to  us  in   argnmeiH 
Woodroffe  himself. 

In  the  case  of  Gopal  Pandej  vs, 
(20   Weekly   Reporter    i68),    which 
suit  by  a  4-anna  shareholder  of  land 
injunction    to    restrain    the    remainii 
anna   shareholder  from  carrying  ob, 
out  the  plaintiff's  permission,  the  col 
of  indigo  on  the  joint  estate,  it  was  dt 
by    Mr.    Justice    Phear    and     Mr. 
Ainslie,  that,  as  the  plaintiff  was  part 
of   the   whole  and   every   part  of  ihej 
properly,  he  could  either  claim  to 
the  land  jointly  with  the  defendant, 
insist  that  it  should  not  be  occupied 
other  person  except  with  his   consei 
that,  inasmuch  as  the  defendant  had 
exclusive  possession  of  the  land,  the 
iff  was  entitled  to  an  injunction,  resu 
the  defendant  from  excluding  plaintiff 
the  joint  possession,  and  from  taking, 
Jng,  or  giving   exclusive  possession  ofj 
property. 

In  that  case  Mr.  Justice  'Phear  rei 
"  The  lands  have  not  been  partitioned, 
"  therefore,   the  plaintiff,   as   holder 
''  undivided  4-anna  share,  is  part-owi 
*' every  beegha  of  the  whole  mouiab, 
*•  by   virtue  of    that  right  of  ownei 
"  apprehend  that    he    can    claim   eill 
"occupy  the  land  himself  jointly  with 
"  defendant  or  defendant's   assignee 
*'  insist  that  the  land  shall  not  be  oc< 
"and  used  by  any  person  (excepting  all 
"  persons    having    a    right    of   occupi 
"  otherwise  than  with  his  assent." 

In  another  case,  Nundun  Lall 
another  vs,  Lloyd  (22  Weekly  Rej 
page  75),  the  same  learned  Judge,  with 
concurrence  of  Morris,  J.,  observes:  '*< 
"  shareholder  alone  in  a  joint  estate  or  ii|| 
'*  assignee  cannot  claim  to  cultivate  Mf  I 
"  portion  of  the  property  which  is  not  Hi 
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•*  zerait  land  exclusively  without  tiie  con- 
**  sent  of  the  other  shareholders,  merely  on 
**  the  ground  that  he  is  willing  to  pay  a 
"  reasonable  rent  for  it." 

In  another  case,  reported  in  24  Weekly 
Reporter,  page  393,  Mr.  Justice  Birch 
and  myself  decided  that  one  shareholder 
had  no  right  to  sue  another  shareholder 
for  exclusive  possession  or  rent  of  a  portion 
of  the  joint  estate  of  which  the  defendant 
had  taken  possession ;  and  this  case  was 
relied  upon  by  Mr.  Woodroffe  as  showing 
that  the  proper  remedy  in  such  a  case  was 
hy  a  suit  for  a  partition. 

We  certainly  did  suggest  in  that  case 
that  a  partition  and  an  account  would  pro- 
bably be  the  best  way  of  settling  the  dis- 
putes between  the  parties,  inasmuch  as 
they  were  disposed  to  come  to  no  arrange- 
ment amongst  themselves,  and  were  holding 
one  another  at  arm's  length ;  but  it  was 
very  far  from  our  intention  in  that  case  to 
say  that  a  suit  to  recover  joint  possession 
or  for  an  injunction  might  not  have  been 
maintained. 

We  need  not  say  that  we  most  thoroughly 
appreciate  the  unfortunate  position  which 
has.  been  so  forcibly  described  by  Mr. 
Woodroffe,  in  which  both  the  land  and  its 
owners  may  be  placed  in  this  and  other 
instances  by  the  co- sharers  refusing  to  be 
reasonable,  and  to  come  to  any  amicable 
arrangement  among  themselves  with  re- 
ference to  the  cultivation  or  letting  of  the 
joint  property;  but  this  is  a  misfortune 
which  is  inseparable  from  a  tenure  of  this 
description,  and  if  the  parties  find  it  im- 
possible, under  such  circumstances,  to  agree, 
probably  the  only  solution  of  the  difiiculty 
would  be  by  a  partition,  however  undesir- 
able for  some  reasons  such  a  partition  may 
be. 

With  that,  however,  the  Court  has  nothing 
to  do. 

We  have  only  to  determine  the  relative 
rights  of  the  parties  in  this  suit,  and  we 
consider  that  the  plaintiff  is  clearly  entitled 
to  have  what  she  asks,  viz.,  a  possession  of 
the  whole  of  the  land  conjointly  with  her 
co-sharers. 

We  think,  moreover,  that,  under  the  cir- 
cumstances, the  only  effectual  mode  of 
enforcing  the  plaintiff's  right  as  against  the 
defendant  is  by  granting  an  injunction  in 
the  terms  awarded  by  the  Court  below. 

Tfie  defendant  has  no  right  to  complain 
of  any  delay  which  has  occurred,  inas- 
much as  that  delay  operated  rather  as  an 
advantage  than  a  disadvantage  to  himself ;  and 


it  would  obviously  be  an  ineffectual  mode  of 
enforcing  the  plaintiff's  rights  to  leave  her,  as 
Mr.  Woodroffe  suggested,  to  bring  her  action 
for  damages  from  time  to  time  against  the 
defendant  for  excluding  her  from  possession 
of  the  joint  property. 

The  case  which  we  have  already  referred 
to,  decided  by  Phear  and  Ainslie,  JJ.,  in 
20  Weekly  Reporter,  page  168,  is  a  clear 
authority,  if  it  were  needed  that,  in  a  case 
of  this  kind,  an  injunction  is  the  proper 
remedy. 

We,  therefore,  confirm  in  all  respects  the 
judgment  of  the  lower  Court,  and  dismiss 
the  appeal  with  costs. 


The  1 6th  May  1876. 

Present : 

The  Hon'ble.A.  G.  Macpherson  and  G.  G. 

Morris,  Judges,  ' 

Decree  outside  of  Plaint  or  Issue. 

Case  No.  405  of  1875. 

Special  Appeal  from  a  decision  passed  by 
the  Second  Subordinate  Judge  of  Tip* 
perahy  dated  the  2nd  December  18J4, 
reversing  a  decision  of  the  Additional 
Moonsiff  of  Amirgaony  dated  the  24th 
January  iS'j^. 

Bhaygo  Muity  Bibee  and  another    , 
(Defendants),  Appellants^ 

versus 

Mahomed  Wasil  (Plaintiff),  Respondent. 

Moulvie  Serajul  Islam  for  Appellants. 

Baboo  Bharut  Chunder  Dutt  for 
Respondent. 

Where  a  plaintiff  brought  a  suit  to  establish  his  title, 
and  the  lower  Court,  on  a  trial  of  the  issue,  thought 
the  title  was  not  proved,  yet  gave  plaintiff  a  decree  on 
the  ground  of  his  being  in  possession  for  a  long  time, 
HELD  that  the  lower  Court  ought  not  to  have  given  a 
decree  upon  a  ground  not  suggested  in  the  plaint  or  in 
the  issues  tried. 

Macpherson,  J, — The  plaint  in  this  case 
is  extremely  long,  and  exceedingly  confused 
and  unintelligible,  and  the  Court  to  which  it 
was  presented  ought  not  to  have  received  it 
in  its  present  form.  But  it  is  clear  that  the 
plaintiff  sued  to  establish  his  title,  relying 
upon  his  title  as  purchaser  from  Mahomed 
Azim  and  Mahomed  Sommi,  and  upon  no* 
thing  else. 

In  the  Court  of  first  instance  the  parties 
went  to  trial  upon  this  question  of  title  only. 
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The  Lower  Appellate  Court  apparently 
agrees  with  the  first  Court  in  considering 
that  the  title  is  not  proved,  but  considers 
nevertheless  that  the  plaintiff  ought  to  have 
a  decree  upon  the  ground  of  his  having  been 
in  possession  for  a  very  long  time.  This 
was  not  the  question  on  which  the  parties 
came  into  Court,  and  possession  was  not  the 
basis  of  the  plaintiff's  case. 

The  Lower  Appellate  Court  ought  not  to 
have  given  a  decree  in  favour  of  the  plaintiff 
upon  a  ground  which  is  not  suggested  in  the 
plaint  or  in  the  issues  tried.  The  proper 
course  for  the  lower  Court  to-  have  taken 
was  simply  to  have  dismissed  the  plaintiff's 
suit  if  he  failed  to  prove  his  title,  following 
the  example  of  the  Court  of  first  instance. 

The  appeal  is  allowed,  and  the  plaintiff's 
suit  is  now  dismissed  with  all  costs. 


The  22nd  May  1876. 

Present : 

The     Hon'ble     A.    G.    Macpherson    [and 
G.  G.  Morris,  Judges, 

Suit  by  Guardian— Suit  in  Forma  Pauperis— 
Liability  for  Costs— Judgement  and  Decree. 

Case  No.  43  of  1876. 

Miscellaneous  Appeal  from  an  order  pass- 
ed by  the  Judge  of  Sylhet,  dated  the 
8th  February  j8y6, 

Brijessurce  Dossia  (Judgment-debtor), 

Appellant^ 

versus 

Kishore  Doss  and  another  (Decree-holders), 

Respondents, 

Baboos  Joy  Gobind  Shome  and  Bussunt 
Coomar  Bose  for  Appellant. 

Baboos  Unnoda  Pershad  Banerjee,  Ashootosh 
Dhur,  and  Kalee  Mohun  Doss  for 
Respondents. 

Where  a  guardian  obtains  permission  to  sue  in  fortnd 
pauperis  on  behalf  of  a  minor,  the  rejection  of  the 
suit  supolies  no  gfround  for  throwingr  the  costs  of  the 
suit  on  the  guardian  ;  and  where  the  terms  of  a  decree 
do  not  make  any  such  distinct  order  as  to  costs,  no 
expression  of  opinion  in  a  judgment  can  import  any 
such  Uabihty  for  costs  into  the  decree. 

Macpherson,  7.— We  are  of  opinion  that 
there  are  good  grounds  for  this  appeal,  and 
that  execution  cannot  properly  be  issued 
against  Brijessuree  personally.  It  is  quite 
clear  that  the  right  to  execute  depends  upon 


the  terms  of  the  decree  which 
in  the  suit,  and  that  that  decree 
supplemented  by  any  subsequent 
of  opinion  by  the  Judge. 

The  order  which  the  Judge  nxakes  ii 
concluding  paragraph  of  his  judgment 
very    materially    from   the    formal 
drawn  up  and  recorded.    But  begdes 
there  is  nothing    either  in  the  words 
in  the  Judge's  judgment  or  in  the 
used  in  the  formal  decree  subsequently 
up,  which  necessarily  shows  that,  nni 
decree,   Brijessuree  was    liable    pei 
and  not  merely  in  her  character  of  _ 
of  the  minor   plaintiff,   although  ix  is 
that,  as  regards  the  stamp  fees,  it  is 
the    judgment  that   Brijessuree   is  to 
them. 

The  suit  was  by  a  minor,  being  hi 
on  his  behalf  by  bis  mother  and 
Brijessuree.     Whether   Brijessuree 
person  chiefly  moving  in  the  matter  or 
she  was  not  the  plaintiff  in  the  suit, 
minor  was    the    plaintiff.    And    if  it 
intended  by  the  decree  to  declare  the 
personally  liable  for  costs,   the  di 
should  have  been  made  in  clear  and 
takeable  language.    It  is  not  necessaifj 
us  to  say  whether,  under  the  circuj 
of  this  particular  case,  it  would  or 
not  have  been  right  to  order  that  the 
should  be   paid   by  Brijessuree   pei 
It  frequently  is  right  to  make  a 
or  next  friend  liable  for  costs;   but 
are  also  cases  in  which  it  is  not  pn 
hold  him  personally  liable.    Here  the 
obtained  permission  from  the  Court  to 
as  a  pauper  on  behalf  of  her   minor 
and  it  does  not  necessarily  follow  tfaa(,< 
cause  the  suit  was  unsuccessful,  she  is, 
fore,  as  a  matter  of  course,  and  merely 
cause  the  suit  is  unsuccessful,  to  be 
personally  to  pay  the  costs. 

The  objection  is  a  substantial  and  ^ 
objection,  because,  as  the  decree  in.tbe 
nal  suit   now  stands,   it    is  fairly 
Brijessuree  to  contend  that  she  is  not 
sonally  liable    under    that    decree.    If 
decree   had   said    distinctly    that  she 
personally  liable,  she  might  have  ap| 
against  it.     Now  that  execution  has  i^ 
under  it  against  her,   it  is  only  fair 
she  should  be  allowed  to  urge  that,  by 
decree  alone,  and   not  by  any  sabseq< 
expression   of    opinion  by  the  judge, 
position  now  must  be  ascertained. 

The  order  for  the  issue  of  execatk)!.] 
against  Brijessuree  personally  is  set  asid&  I 
But  we  make  no  order  as  to  costs.  ' 
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The  2  and  May  1876. 

Present: 

|be  Hon'ble  W.  Markby  and  Romesh 
Chunder  Mitter,  Judges, 

|W  of^  Proof— Usufructuary  Mortgage— 

under  Deed  of  Sale. 


Case  No.  707  of  1875. 

Appeal  from  a  decision  passed  by 

JTudge  of  East  Burdwaut  dated  the 

JDecember    18^4,    affirming    a    deci- 

q/"    the   Moonsiff  of  Kutwa,    dated 

*jth  May  18^4. 

hinko  Beharee  Mookerjee  and  another 
(Plaintiffs),  Appellants^ 

b  versus 

o  Nath  Paul  (Defendant),  Respondent, 
yaduh  Chunder  Seal  for  Appellants. 
I 

No  one  for  Respondent. 

a  person  sought  to  recover  some  land,  alleging 
had  been  leased  out  on  a  usufructuary  mortgage, 
le   other  party  claimed  to  have  purchased  the 
ider  a  deed  ot  sale;.and  the  first  Court  accepted 
X  plea,  on  the  back  of  the  long  possession 
led  by  the  defendant,  while  the  second  Court 
Lted  the  question  of  possession  from  the  deed  of 
iiyance,  and  though   holding  the  deed  to  be  un> 
d»  yet  called  on  plaintiff  to  establish  a  usuf rue- 
mortgage  as  against  the  actual  possession  proved 
B  defendant,  held  that  the  second  Court  w2(s 
to  separs^ing  the  question  of  possession  from 
td  under  which  it  was  alleged  to  have  arisen, 
calling    on   plaintiff  to  prove  a  usufructuary 
e   on  the  supposition  tnat   the   deed  of  con- 
was  not  proved. 

^arkby,  y. — The  plaintiffs  in  this  case 

to  recover  2  beeghas  and  10  coitahs 

land    which    they    alleged    were    their 

;iral  rent-free  land.    They  also  alleged 

they  had  executed  a  usufructuary  mort- 

t-bond  for  eight  years  extending   from 

year  1272  to  the  year  1279;  and  that 

Ir  right   to   possession    accrued   at    the 

:y   of  the   mortgage  in  the  last-named 

ir. 

'he  defendant's  case  was  that   he   had 

rcbased  the  land  on  the  14th  Cheyt  1268 

the  plaintiff,  Bunko  Beharee  Mookerjee, 

was  then  in  possession  of  the  land  as 

^prietor.  • 

The  first  Court  found  that  the  property 

18  the    property  of  .Bunko   Beharee,  and 

lathe  conveyed  it,  as  the  defendant  alleged, 

the  defendant  in  the  year  1268,   from 

fivch  lime  the    defendant   had    been    in 

ission. 
[  The  MoonsiS  states  that  "  there  is  some 


discrepancy  in  the  evidence  of  defendant's 
witnesses/'  But,  in  substance,  his  judgment 
is  that  from  the  defendant  having  been  so 
long  in  possession  he  came  to  the  conclu« 
sion  that  the  case  which  the  defendant  set 
up  was  a  true  one.  He  further  reverted 
to  the  fact  that  there  vvas  not  an  iota  of 
evidence  in  support  of  the  plaintiff's  case, 
that  the  defendant  came  into  possession 
under  the  mortgage-transaction. 

In  the  second  Court  the  case  was  dealt 
with  in  this  way :  The  District  Judge 
separates  the  title  set  up  under  the  con- 
veyance entirely  from  the  question  of  posses- 
sion. He  examines  the  evidence  in  support 
of  the  conveyance  given  by  the  defendant 
very  minutely,  and  in  consequence  of  certain 
discrepancies  in  the  evidence  (probably  the 
same  discrepancies  to  which  the  Moonsiff 
adverted),  he  comes  to  the  conclusion  that 
the  conveyance  is  not  proved. 

Then,  dealing  with  the  question  of  posses- 
sion, he  points  out  that  only  xx^  years' 
possession  has  been  proved,  and,  therefore, 
not  enough  to  create  by  itself  a  title;  but 
upon  the  strength  of  that  possession  he  calls 
upon  the  plaintiff  to  show  that  there  was  a 
mortgage  in  existence. 

Now  we  do  not  think  that  that  was  the 
correct  way  of  dealing  with  the  case.  If 
the  defendant's  case  as  to  his  conveyance 
had  wholly  failed,  we  are  not  prepared  to  say 
that  the  Court  would  have  been  justified  in 
calling  upon  the  plaintiff  to  prove  the 
mortgage.  But  we  think  the  error  lay  in 
separating  the  question  of  possession  so 
entirely,  as  the  Judge  seems  to  have  done, 
from  the  question  of  the  genuineness  of  the 
kobala.  We  find  this  property  is  a  very 
small  one,  the  purchase-money  in  the  kobala 
was  only  Rs.  36,  and  the  value  of  the  pro- 
perty, as  laid  now,  is  only  Rs.  78.  It  was  a 
transaction  apparently  conducted  in  the 
village,  and  probably  by  not  very  experienced 
persons.  And  we  think  that  the  right 
way  to  look  at  this  case  was  to  consider, 
when  the  plaintiff  came  in  practically  to 
impeach  a  document  and  possession  which 
were  12  years  old  less  one  week,  whether 
these  discrepancies  were  not  sufficiently 
accounted  for  by  the  condition. in  life  of 
the  parties,  the  circumstances  under  which 
the  deed  was  executed,  and  the  distance  of 
time  since  the  transaction  took  place.  A 
great  deal  ought  to  be  presumed  in  favour 
of  the  party  who  has  been  so  long  in  posses- 
sion. We  think  that,  if  the  Judge  had 
looked  at  the  matter  in  that  view,  it  is 
extremely  doubtful  whether  he  would  have 
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come  to  the  same  conclusion.  But,  although 
we  cannot  accept  the  Judge's  judgment  as 
it  stands,  neither  are  we  able,  under  the  law, 
to  reverse  his  judgment,  and  restore  that 
of  the  Moonsiff.  We  can  only  set  aside  the 
judgment  of  the  Lower  Appellate  Court, 
and  remand  the  whole  appeal  for  re-trial. 
Costs  will  abide  the  result. 


The  26th  May  1876. 

Present : 

The  Hon'ble  A.  G.  Macpherson  and 

Morris,  yudges. 

Detennination  of  Future  Rent — ^lit 


The  23rd  May  1876. 

Present : 

The  Hon'ble  W.  Markby  and  Romesh 
Chunder  Mitter,  Judges, 

Interest  on  Time-expired  Bond-debts— Damages 
for  Non-payment  of  Money. 

Case  No.  20  of  1875. 

Regular  Appeal  from  a  decision  passed  by 
the  Judge  of  Beerhhoom^  dated  the  joth 
June  jSJ4, 

Joy  Ram  Gossamee  (Plaintiff),  Appellant, 

versus 

Nobln  Chunder  Doss  and  others  (Defendants), 

Respondents, 

Baboo  Bama  Churn  Banerjee  for 
Appellant. 

Baboos  Hem   Chunder  Banerjee  and   Ooma 
Kalee  Mookerjee  for  Respondents. 

Interest  accruin{|f  after  expiry  of  the  term  of  a  bond  is 
in  the  nature  of  damajres  for  non-payment  of  money, 
and  it  is  in  the  discretion  of  Courts  to  fix  the  rate. 

Markby,  J, — As  to  the  general  mode  in 
which  the  account  is  made  up  in  this  case 
there  is  no  objection  before  us.  The  only 
objection  before  us  is  with  respect  to  the 
interest  which  accrued  after  the  due  date  of 
the  first  bond,  namely,  whether  the  Court 
below  was  bound  to  allow  interest  at  the  rate 
of  12  per  cent.,  the  rate  fixed  by  the  bond 
for  the  interest  which  accrued  previously,  or 
whether  it  had  a  discretion  to  reduce  the 
rate,  it  being  really  of  the  nature  of  damages 
for  non-payment  of  the  money  at  the  due 
date.  The  doubt  that  we  had  in  the  matter 
is  removed  by  the  case  reported  in  18 
Weekly  Reporter,  page  322,  where  it  appears 
that  the  same  question  was  before  the  late 
Chief  Justice  and  Mr.  Justice  Ainslie.  And 
they  held  that  interest  in  such  a  case  is  of 
the  nature  of  damages,  and  that  it  is,  there- 
fore, in  the  discretion  of  the  Court  to  allow 
what  rale  it  thinks  proper.  I  think  I  ought 
to  follow  this  decision,  in  which  Mr.  Justice 
Mitter  concurs,  and  the  result  is  that  the 
appeal  will  be  dismissed  with  costs. 


Case  No.  120  of  1875. 

Special   Appeal  from  a  decision 

the  Judge   of  Tip  per  ah  ^   daied'  iid 
August  iSy^t  affirming  a  decision 
Second    Moonsiff  of    Soodharam^ 
the  30th  March  1874, 

Asgur  All  and  others  (DefcDdants)^'^ 
Appellants, 

versus 

Wooma  Kant  Mookerjee  (Plaintiff^ 
Respondent. 

Baboo  Bama  Churn  Banerjee  for 

Appellants. 

Baboos  Kalee  Mohun  Doss  and  Byl 
Nath  Doss  for  Respondent. 

A  suit  to  determine  not  merely  current  bat 
tive  rates  of  rent  will   lie  under   the   Rent  i 
pottah  is  not  necessarily  mokurruree,  because  it 
a  contingent  holding  on  the  lessee  and  his 

Morris,  J, — The  plaintiff,  deeming 
tenure  of  the  defendants  liable  to  enhj 
ment  of  rent,  served  them  with  notice  to 
from   the   beginning  of    the  year    128s 
certain  enhanced  rates  specified,  but, 
an  arrear  is  due,  he  brings  this  suit  to 
it  declared  that  the  defendants  are  lial 
pay  him  rent  at  the  rates  specified  in 
notice.  This  is,  therefore,  a  suit  for  the  d< 
mi  nation  of  the  raie  of  rent  which  the 
fendants  are  liable  to  pay  plaintiff  in 
future.    ^We  have  no  doubt  that  under 
Rent  Law  a  suit  of  this  kind  will  lie.    Rdj 
ing   sections  28   and    29   with    section 
we  think  that  the  suit  for  the  determine 
of  the  rates  referred  to  in  the  latter 
tion  is  a  suit  to  determine,  not  merely 
current  and  existent  rates  of  rent,  bat 
rates  which,  upon  notice  served  or  othervi! 
the  ryot  may  henceforth  be  liable  to  pay 
his  landlord.     In  the  pfesent  suit  the  defen( 
ants  set  up  a  certain  pottah,  and,  in  virtae 
its  terms,  claim  to  be  protected  from  enhaoi 
ment   of  rent.      The   first   Court  finds  M\ 
poitah  to  be  a  forgery.     On  appeal  the  Lower 
Appellate    Court,  without    arriving  at  isf*^ 
decision  on  this  point,  decides  that  ii  is  not 
of  a  mokurruree  character,  and  that  its  teno; 
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im  protect  the  defendants  from  liability 
jdiancement.     The  correctness  of   this 
fbas  been  disputed  before  us  in  special 
piy  bat,  on  full  consideration,  we  are  of 
ion  that  the  Judge  is  right.     Not  only 
t  the  pottah  not  contain  any  such  term 
pokurruree  in  it,  but  it  is  expressly  de- 
kd  as  a  ryotee  lease,  and  the  interest  of 
penant  is  limited  by  the  condition  that 
not  to  dig  tanks  or  cut  down  trees, 
fient,  no  doubt,  is  entered  at  Rs.  iS-i  per 
I,  and  under  the  lease  the  lessee  and 
>sterity  are  empowered   to  hold    the 
But  we  think  that  this  does  no  more 
confer  a  right  in  the  tenant  and  his 
ity  to  hold  the  land  so  Ions?  as  they 
rgethe  obligations  which,  as  ryots,  they 
bound   to  perform.     The  pottah    is  of 
It  date,  and  we  have  not,  therefore,  the 
manity   of   judging   by  the  conduct  of 
[parties  during  a  long  course  of  years  in 
sense    the   lease   was   understood   by 
-whether   as  a   mokurruree   lease   or 
rise. 
Ls  to  the  objection  taken  to  the  rales  of 
assessed  by  the  Judge,  we  think  that 
is  nothing  in  it,  and  we  decline  to 
tere. 
!he  appeal  is  dismissed  with  costs. 


The  26th  May  1876. 

Present : 

The  Hon'ble  W.  Markby  and  Romesh 
Chunder  Mitter,  Judges. 

tion  of  Landlord  and  Tenant— Determina- 
tion of  Tenancy. 

Case  No.  2828  of  1875. 

tial  Appeal  from  a  decision  passed  by 

Subordinate   Judge  of   East   Burd- 

r«,  dated  the  jrst  July  iS'js,  affirming 

decision  of  the  Second  Sudder  Aloonsiff 

/  that  District y   dated  the  23rd  March 

Ibun  Mudduck  (Defendant),  Appellant, 

versus 

Dlnobundhoo  Mojoomdar  (Plaintiff), 
Respondent. 

Baboo  Ashootosh  I)hur  for  Appellant. 

Baboo  Jadub  Chunder  Seal 
for  Respondent. 


|Jiybereitis  ixroved  that  one  man  has  been  the  tenant 
W  toother,  it  is  necessary,  before  the  former  can  be 


ejected,  to  show  that  the  tenure  has,  in  some  way  or 
other,  come  to  an  end;  and  the  tenant  cannot  be  said  to 
have  put  an  end  to  his  relation  with  his  landlord  if, 
in  order  to  save  himself  from  ejectment,  he,  for  a  time, 
attorned  to  a  third  person  who  legally  put  himself  in  the 
place  of  landlord. 


Markby,  J. — Th«    result   of    the    argu- 
ment in  this  case  is  that  it  is  admitted  that 
the  defendant,  who  is  the  appellant  before 
us,  was  in  possession  of  this  property  as  a 
tenant  of  the  plaintiff,  and  the  only  way  in 
which  it  is  asserted  that  the  tenure  has  been 
put  an  end  to,  is  that  the  defendant  himself 
has  put  an  end  to  it  by  what  is  called  his 
collusion   with   the  other  claimants  to  the 
same  property.     It  appears  that,  while   the 
appellant  was  in  possession  of  the  property 
as  the  tenant  of  the  plaintiff,  certain  other 
claimants  to  the  property  took  proceedings 
under   what   was   then   the   law  relating  to 
these     matters     (section    318    of    the    old 
Criminal  Procedure  Code)  and  ejected  him 
from   the   land.     Upon  that   he    docs    not 
appear  to  have  communicated,  in  any  way, 
wiih    the   respondent,    who    must   now    be 
taken  to  be  the  real   landlord,  but  that  he 
took  a  lease  from  those  persons  who  had 
ejected  him.     Both  the  lower   Courts  have 
considered  that  this  constitutes  an  abandon- 
ment of  the  appellant's  tenure  as  held  from 
the  respondent.     But  we  think  that  that  is 
not  a  right  view  of  the  matter.     He  does  not 
appear  anywhere  or  in  any  manner  to  have 
denied  the  title  of  the  plaintiff.     All  that 
he  did  was,  when  he  found  himself  ejected 
from  the  land,  to  protect  himself  by  taking 
a  lease  from  the  parly  who  had  ejected  him. 
It  is  not  proved  in  this  case  that  he  ever 
denied  his  liability  to  pay  rent  to  the  plaint- 
iff-respondent.     Therefore  there  has   been 
nothing  shown  to  us  which  will  enable  us 
to  say  that  the  tenure  which  the  appellant 
held  under  the  respondent  has  been  put  to  an 
end.       In   this   view   of    the   matter,   it  is 
unnecessary  to  consider  whether  there  was 
any  evidence  upon  which  it  could  be  held 
that    there    was    any    other  tenure    subse- 
quently granted  by   the  respondent  to  the 
appellant.     Even   putting    that    subsequent 
grant  entirely  out  of  consideration,  when  it 
is  admitted  that  the  appellant  was  the  tenant 
of  the  respondent,  it  is  necessary  to  show 
that  the  tenure  held  by  the  appellant  has, 
in  some  way  or  other,  come  to  an  end. 

The  result  is  that  the  decisions  of  both 
the  lower  Courts,  in  so  far  as  they  relate  to 
the  present  appellant,  will  be  reversed,  and 
the  suit  as  against  him  dismissed  with  costs. 
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The  27th  May  1876. 
Present : 

The  Hon'ble  VV.  Ainslie  and  G.  G.  Morris, 

Judgts. 

Acquisition  of  Land  for  Public  Purposes — 
Award  under  Land  Acquisition  Act. 

Case  No.  27  of  1876. 

Miscellaneous  Appeal  from  an  order  pass* 
ed  by  the  Judge  of  Sylhet^  dated  the  gth 
September  i8*j$. 

Gour  Ram  Chunder  (Petiiioner),  Appellant^ 

versus 

Sonatun  Doss  and  another  (Objectors), 
Respondents, 

Baboo  Rajendro  Nath  Bose  for  Appellant. 

Baboo  Kumla  Kant  Sen  for  Respondents. 

Where,  in  a  suit  for  the  recovery  of  the  money 
awarded  by  Government  for  some  land  acquired 
for  public  purposes,  the  Judge,  instead  of  decid- 
ing as  between  the  parties  in  possession  themoney- 
vaiiue  of  their  respective  rights,  determined  as  between 
the  persons  in  possession  and  others  whose  claims  had 
remained  dormant  until  the  acquisition  of  the  land  the 
relative  strength  of  their  titles,  held  that  the  order  of 
the  Judge  was  ultra  vires,  his  duty  under  the  Land  Ac- 
quisition Act  being  to  determine  the  money- value  of 
ascertained  interests,  and  not  to  try  questions  of  title. 

Ainslie t  y. — This  is  a  miscellaneous  re- 
gular appeal  from  an  order  of  the  Judge  of 
Sylhet  made  under  the  provisions  of  section 
39,  Act  X.  of  1870. 

A  certain  sum  of  money  has  been  awarded 
as  compensation  for  property  taken  by 
Government  for  public  purposes.  The  pro- 
perty formed  a  small  part  of  a  talook  for- 
merly belonging  to  one  Hur  Gobind,  who 
died  many  years  since,  leaving  a  widow 
Koruna,  who  took  a  widow's  estate  in  the 
talook,  and  on  the  ist  Chcyt  1272  (B.  S.) 
sold  it  to  the  appellants,  Sham  Ram  and 
others,  on  the  allegation  that  she  was  com- 
pelled to  alienate  the  talook  to  settle  claims 
on  the  estate  that  she  was  bound  to  pay. 

We  are  informed  that  Koruna  died  about 
three  years  ago.  On  the  death  of  Koruna, 
Kisto  Gobind  became  the  heir  to  the  estate 
(if  any)  of  Hur  Gobind ;  he  took  no  steps  to 
assert  his  lights  against  the  purchasers  who 
had  been  in  actual  possession  from  the  date 
of  their  purchase.  The  dale  on  which 
the  proceedings  of  the  Government  for  the 
acquisition  of  the  land  commenced  does  not 
appear  in  the  record  as  sent  to  this  Court, 
but  on  the  19th  July  1875,  corresponding  to 


8th  Srabun  1282,  the  amoaat  of 
tion  payable  by  Government  was 
Some  three  months  before  this, 
Bysack    1282,  Kisto  Gobind  had 
Interest,  whatever   it  was,  to   Soi 
Lukhnn  for  the  trifling  sum  of  Rs.  55. 

These  purchasers  came  forward  to 
the  amount  fixed  as  compensatioo,  acd 
quenlly  a  reference  was  made  to  the  fi 

The  Judge  found,  as  a  fact,  that 
Ram  and  others  had  long  held 
undisturbed,  but  he  ovemded  their 
and   directed    payment   of    the 
Sonatun  and  Lukhun,  on  the  gronad 
the  latter  represent  the  person  to  wl 
talook  would  come  by  inheritance 
conveyance  by  the  widow  is  valid, 
held  that  Sham  Ram  had  failed  to 
his  title   under  that    conveyance.     In 
this  proceeding  under  Act  X.  of  1870 
had  the  effect,  not  of  deciding,  as 
parties  in  possession,   the    money- value 
their  respective  rights  in  the  property 
from  them  by  Government,  but  of 
mining,  as  between  the  persons  in 
and  others  whose  claims  up  to  the  ds 
the  linterference  of   Government   with 
property  had  lain  dormant,  the  questioftj 
title  to  the  estate  out  of  which  a  small 
tion  has  been  taken  under  the  Act. 

Looking  to  the  words  of  section  39^ 
think  the  course  adopted  by  the  Jud| 
wrong. 

When  there  is  a  dispute  as  to  the 
tionment  of  the  sum  awarded  as  com] 
tion,  however  that  sum  may  have  been 
tied,  the  Judge  is  to  decide  the  proponi 
in  which  the  persons  interested  are  ent 
to  share  in  it. 

His  duty  under  this  Act  is  to  detei 
as  between  persons  having  ascertained  u 
ests  in  the  property  represented  by  the 
pensaiion  awarded,  the  money-values  of 
interests.      It  is  not  his  duty  under  this 
to   try    questions  of    title    between   p] 
making  conflicting  claims  to  the  property. 

Section  1 5  provides  for  references  to 
Court  in  five  cases ;  the  second  and  fifth 
cases  in  which  there  is  a  doubt  as  to 
title  of  the  claimants;  these  cases  Ire  not^ 
be  dealt  with  by  the  Collector  at  all ;  they 
to  be  left  to  the  Court,  and   are    mat 
which,  independently  of  the  Act  and  of 
interference  of   Government  with  the 
perty,  are  naturally  the  subjects  of  suits 
the  Civil  Courts. 

It  has  been  pointed  out  by  the  late  1( 
Chief  Justice,  Sir  R.  Couch,  "that  there 
no  express  provision  in  the  Act  'for 
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of  SQch  questions."    (Abdool  All 
jerner,    23     Weekly     Reporter    73.) 

rdship  goes  on  to  say:  ''It  would 

that  they  are  questions  to  be  decided 
le  Court,  but  not  by  the  Assessors; 
the  mode  of  doing  this  would  appear 

by   a  suit  in    Court,     Mr.   Justice 

\VL  expressed  his  entire  concurrence 

judgment/' 

Ing  the  same  view  we  hold  that,  inas- 

las  there  was  no  suit  in  Court  for  the 

[nation  of  the  rights  of  the  parties  in 

»ok,  the  order  of  the  Judge  was  ultra 

id  must  be,  and  the  same  is  accord- 

st  aside. 

appellant  will  recover  his  costs  from 

indents. 
lUow  Rs.  25  as  vakeel's  fees. 


The  29th  May  1876. 

Present : 

ion'ble  A.  G.  Macpherson  and  G.  G. 
Morris,  Judges. 

Putnee  Talook. 

Case  No.  1178  of  1875. 

Appeal  from   a  decision  passed  by 

Subordinate  Judge  of  Sylhet,   dated 

Uh  March  /^7J,  reversing  a  decision 

\e    Moonsiff  of  Nubeegunge,    dated 

;th  October  18J4, 

;Nath  Doss  and  another  (Defendants), 
Appellants^ 

versus 

Nath  Surma  (Plaintiff),  Respondent, 

\boos  Ashootosh  Dhur  and  Mohinee 
Mohun  Roy  for  Appellants. 

\oos  Kalee  Mohun  Doss  and  Aukhil 
Chunder  Sen  for  Respondent. 

a  patnee  talook  had  been  sold  for  arrears  of 
certain  persons,  claiming  to  have  been  in 
t  of  the  superior  zemindaree  rights  in  the  estate. 
It  on  a  former  occasion  to  set  aside  the  sale, 
failed,  and  now  renewed  the  attempt,  held 
m  if  the  claim  of  these  persons  to  the  zemin- 
^hts  had  been  proved,  which  was  not  the  case, 
lU  not  now  repeat  their  old  suit  against  the 
ir  in  a  new  form  ;  stilly  less  could  they,  after 
always  denied  the  existence  of  the  putnee 
now  claim  in  appeal  to  be  its  owners,  if  it 

pherson,  J, — Wk  think  that  the  deci- 
the  Subordinate  Judge  in  this  case 
tatantially  right,  and  that  this  appeal 
e  dismissed. 

VoL  XXV. 


The  plaintiff  brings  this  suit  to  recover 
possession  of  certain  specified  lands  in 
Mouzah  Omurpore,  which,  he  says,  constitute 
a  3-anna  share  in  a  certain  putnee  talook 
which  was  purchased  by  his  vendor,  one 
Dol  Gobind,  on  the  14th  May  1867  or 
Joysht  I  St,  1274,  at  auction-sale  under 
Regulation  VIII.  of  1819  for  arrears  of 
rent  due  on  account  of  the  year  1273  at 
the  instance  of  the  zemindar,  Shama  Nund 
Surma.  He  is  opposed  by  the  principal 
defendants,  Nos.  x,  2,  and  3,  on  the  ground 
that  there  is  no  such  putnee  talook  as 
alleged ;  that,  owing  to  a  prior  sale  in  1265 
to  Gopinath  Boidyo,  their  predecessor  in 
title,  by  the  zemindars  Amanraza  and  Zaman- 
raza,  no  proprietary  interest  in  Mouzah 
Omurpore  passed  to  Shama  Nund  Surma; 
and  that,  by  the  entry  of  their  navies  in  the 
Collector's  register  on  the  15th  October 
1873  or  Assm  30th,  1270,  and  by  a  separate 
account  being  opened  with  them  under 
section  11,  Ad  XI.  of  1859,  on  the  28th 
April  1865  or  Bysack  i6th,  1272,  and  by 
their  subsequent  uninterrupted  payment  of 
the  Government  revenue,  they  have  been 
recognized  by  the  Collector,  and  have,  in  fact, 
been  in  uninterrupted  possession  of  all  the 
lands  appertaining  to  the  decennially-settled 
Mehal  No.  31 185  and  to  the  halabadee 
Mehal  No.  31196,  which  are  situated  within 
Mouzah  Omurpore,  and  comprise  the  entire 
putnee  talook  set  up  by  the  plaintiff. 

Both  the  lower  Courts  are  agreed  in  find- 
ing that  no  such  proprietary  interest  as  is 
claimed  by  them  in  Mouzah  Omurpore  exists 
in  the  principal  defendants.  The  Lower 
Appellate  Court  has  further  found  that  there 
was  such  a  putnee  talook  within  Mouzah 
Omurpore  as  is  represented  by  the  plaintiff. 
That  it  was  sold  for  arrears  of  rent  under 
the  Putnee  Law  in  1867;  that  in  1868  a 
suit  was  brought  by  Kashinath  Boidyo,  the 
father  of  defendant  No.  2,  to  set  aside 
this  sale ;  and  to  this  suit  the  other  principal 
defendants  were  parties,  but  the  suit  was 
dismissed  ;  also  that  Dol  Gobind  obtained 
possession  of  the  putnee  talook  under  the 
auction-sale,  and  that  the  present  plaintiff, 
as  purchaser  from  Dol  Gobind,  likewise 
obtained  possession  of  the  lands  which  form 
the  subject  of  this  suit,  and  remained  in  the 
enjoyment  of  the  same  till  he  was  ousted 
in  Bysack  1278,  as  described  in  the  plaint. 
The  Lower  Appellate  Court  accordingly 
gave  a  decree  in  favour  of  the  plaintifiF. 

In  special  appeal  two  points  have  been 
prominently  urged  before  us :  First,  that  the 
sale  of    the    putnee    talook  in    1867  was 
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invalid  in  law,  inasmuch  as  Shama  Nund 
Surma  was  not  a  proprietor  within  the 
meaning  of  section  8,  clause  i,  Regulation 
VILI.  of  18K9,  who  could  bring  the  putnee 
talook  to  sale.  He  was  only  part-pro- 
prietor in  the  putnee  talook,  as  he  succeeded 
to  the  rigl\ts  and  interests  of  Amanraza 
and  Zamanraza  in  the  one  estate  No.  31185, 
and  not  in  the  estate  No.  31 196,  and  fur- 
ther he  was  not  the  recorded  proprietor 
of  these  estates  on  the  Collector's  towjec. 
Second,  that,  even  it  it  be  held  that  the 
principal  defendants  have  not  established 
a  proprietary  interest  in  these  two  estates 
within  Mouzah  Omurpore,  yet,  inasmuch 
as  their  names  have  been  recorded  separately 
in  the  Collector's  books  in  connection  with 
this  particular  property,  and  they  have 
uninterruptedly  paid  the  Government  reve- 
nue due  on  account  of  it  since  1863,  or,  at 
any  rate,  1865,  they  must  be  held  to  have 
discharged  their  putnee  rent,  and  to  have 
hid  no  arrear  due  in  respect  of  the  year 
1273  o^  account  of  which  the  putnee 
talook  could  have  been  lawfully  put  lip  to 
sale.  Also  that,  inasmuch  as  the  plaintiff 
has  not  shown  that  the  other  zemindars 
have  paid  the  Government  revenue  amount- 
ing to  Rs.  33-8  on  this  property,  it  must 
be  taken  that  they,  the  zemindars,  have 
acquiesced  in  the  payment  of  this  sum  on 
account  of  it  to  the  Collector  by  the  principal 
defendants,  and  so  recognized  their  position 
as  putneedars. 

But  it  is  clear  that  neither  of  these  argu- 
ments can  have  any  force,  because  they  are 
directed  to  show  that  the  sale  of  the  putnee 
talook  in  1867  was  invalid,  and  this  matter 
has  been  already  decided  against  these  same 
parties  in  a  separate  suit.  The  defendants 
cannot  be  allowed  now  to  repeat  in  another 
form  the  arguments  which  they  urged  in  the 
suit  No.  381  of  1868.  Nor  having,  through- 
out this  suit,  maintained  that  there  was  no 
putnee  talook,  and  that  they  held  and 
occupied  these  lands  as  separately-recorded 
proprietors,  can  they  be  allowed  to  fall  back 
upon  the  plea  that,  if  not  proprietors,  ihey 
have  throughout  held  the  lands  as  putneedars, 
and  duly  paid  the  putnee  rent  for  the  same. 
The  suit  in  its  present  shape  is  a  suit  brought 
virtually  by  the  new  putneedar  under  the 
auction-sale  to  oust  the  former  putneedar 
who  resists  his  retaining  possession.  If  it 
be  proved,  as  it  has  been  proved,  that  the 
auction-sale  under  which  the  putnee  talook 
was  sold  to  Dol  Gobind  was  a  valid  sale, 
then  Dol  Gobind  and  his  vendee  are  in 
rightful  possession  of  the  putnee,   and   the 


latter  can  properly  ask  the  Coon  to 
to    him   the     possession    of    wdich 
deprived  by  the  tortuous  acts  of  the 
ants     in     1278.     The    conditioQ   of 
is   not  altered   by  the  fact  that,  since 
the   principal  defendants  have  assi 
status  of  zemindars  in  conneciion  wi 
properly,   and    have   paid    the    Gov( 
revenue  due  on  account  of   it.     This 
matter  in   respect  to  which   there 
a  question  between  the  principal  defei 
and  the  other  zemindars,  but   it  is  not 
with   which  the  rightful  putneedar,  i^ 
present  plaintiff,  can  have  any  coDceou 
result  is  that  we  dismiss    the    appeal 
costs. 


The  3oih  May  1876- 

Preseni  : 

The  Hon'ble  A.  G.  Macphersoa  and 

Morris,  Judges. 

Decree  under  s.  53,  Act  XX.  of  x866l 

Case  No.  855  of  1875. 

Special  Appeal  from   a   decision   pasi 
the    Second    Subordinate  jfudge  0/ 
shahye^     dated  the    ^Ih     February 
reversing   a   decision    of  the    ^loonsi^ 
Bowaleah,  dated  the  ijth  August  iSj^ 

Gunga  Narain  Chatterjee  and  another 
of  the  Defendants),  Appellants, 

versus 

Radha  Krishna  Dutt  and  others  (Plaii 

/Respondents. 

Baboo  Kishoree  Mohun  Roy  for  Appell^ 

Baboo  Taruck  Nath  Sen  for  Respondi 

A  decree  under  s.  53  of  Act  XX.  of  1S66  has 
effect  of  a  decree  in  a  regular  suit  under  the 
Civil  Procedure. 

Macpherson,  J. — A  decree  made 
section  53  of  Act  XX.  of  1806   has  alii 
effect  of  a  decr.ee  passed  in  a  regular 
under  the  Code  of  Civil  Procedure, 
decree,  the  Court  may,  under  special  cii 
stances,  set  aside  the  decree,  and,  if  neces 
stay  or  set  aside  execution ;   but  that 
be   done  by  proceeding  under   section 
The  present  plaintifiFs  did,    in  fact,  pi 
under  section  55.  and  attempted  to  have, 
decree,  which  had  been  made  against  ll 
under  section  53,  set  aside  on  the  groandj 
fraud  ;  but  the  Court  refused   to  set 
the  decree  or  to  stay  execution.    The 
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m  finally  disposed  of,  and  cannot  now 

lened. 

decision  of  the  Moonsiff  was  right, 
it  of  the  Subordinate  Judge  wrong. 

►peal  is  allowed  ;  the  decree  of  the 
Appellate  Court  is  reversed  ;  the  decree 
Moonsiff  is  restored  ;  and  the  resnh 
the  plaintiff's  suit  is  dismissed  with 
ts. 


The  31st  May  1876. 

Present : 

[Hon'ble  Sir  Richard  Garth,  A7.,  Chte/ 
xtice,  and  the  Hon'ble  W.  Ainslie, 
tdge. 

Compound  Interest — Penalty. 

Case  No.  59  of  1875. 

\r  Appeal  from  a  decision  passed  by 
Subordinate  Judge   of  Sarun,    dated 
2jrd  December  1874. 

lad  Mortgage  Bank  of  India,  Limited 
(Plaintiff),  Appellant^ 

versus. 

Soorjo  Prokash  Singh  (Defendant), 
Respondent. 

^  i?.  T,  Allan  and  Baboo  Kashee  Kant 
Sen  for  Appellant. 

ms.  R,  E,  Twidale  and  H.  E.  Mendies 
for  Respondent. 

srea  stipulation  for  compound  interest  is  included 
atract,  the  compound  interest  is  not  a  penalty  but 
srof  contra<5l,  and  a  Court  enforcing^  the  contrail 
'res  should  give  the  compound  interest  also. 

'Ih,    C.y.—Wit  think   that  the  Court 

was  wrong  in  not  allowing  compound 
^  «.  The  bond  itself  provided  for  it, 
Ifaere  is  no  reason  for  supposing  that  it 
intended  as  a  penalty.  The  covenant 
te  bond  is  to  this  effect  that,  if  the 
Jy  is  not  paid  by  the  29th  of  December 
>,  compound   interest,  to  be  calculated 

the  half-yearly  rents  mentioned  in  the 
li  shall  be  charged  from  that  date  on  the 

ipal  sura  lent.  This  is  not  a  penally, 
a  matter   of    contract.     The   covenant 

mis  to  this  :  that  if,  after  the  said  date, 

parties  choose  to  go  on — the  debtor  not 
ing  tha  debt,  and  the  creditor  not  enforc- 
tbe  payment — the  debtor  shall  pay  corn- 
ed interest  upon  the  principal  until  it  is 
'a not  unusual  stipulation  in  transactions 

bankers. 


With  regard  to  the  costs  as  between  attor- 
ney and  client,  we  think  there  is  no  ground 
for  such  a  claim.  The  bond  provides  that, 
if  the  mortgagor  requires  a  re-conveyance  of 
his  property,  he  can  obtain  it  only  upon  pay- 
ing the  principal  and  interest,  and  also  the 
costs  as  between  attorney  and  client.  This 
stipulation  is  in  the  proviso  for  a  re-convey- 
ance, and  does  not  form  part  of  the  covenant 
upon  which  this  claim  is  founded. 

We  think  that  the  interest  at  6  per  cent., 
which  the  Court  below  has  allowed  from  the 
date  of  the  commencement  of  the  suit,  is  a 
very  reasonable  rate;  but  we  consider  that 
it  should  be  charged  upon  the  aggregate 
amount  of  principal  and  compound  interest, 
which  accrued  due  up  to  the  date  of  suit. 

We  think  that  the  appellant  is  entitled  to 
the  costs  of  this  appeal. 


The  31st  May  1876. 

Present : 

The  Hon'ble  Sir  Richard  Garth,  Ei., 
Chief  Justice,  and  the  Hon'ble  W.  Ains- 
lie, Judge. 

Transfer  of  Decree— Attachment— Judgment- 
creditor's  Claim. 

Case  No.  2324  of  1874. 

Special  Appeal  from  a  decision  passed  by 
the  Additional  Judge  of  Tirhoot,  dated 
the  8th  June  18 J4,  affirming  a  decision  of 
the  Moonsiff"  of  Hazeepore,  dated  the 
31st  July  1873. 

Musst.  Bibee  Hosseina,  for  self  and  as 
mother  and  guardian  of  Mahomed  Hus- 
heen  Khan,  minor  (Plaintiff),  Appellant, 

versus 

Jhamun  Singh  and  others  (Defendants), 
Respondents. 

Moonshee  Mahomed  Yusuf  for  Appellant. 

Mr,  Younan  for  Respondents. 

Where  an  estate,  which  was  subject  to  a  mortgage, 
was  attached  in  execution,  but  was  leased  out  to 
fresh  tenants  and  under-tenants  between  the  attach- 
ment and  the  sale ;  and  the  case  was  transferred  from 
the  jurisdiction  of  one  Court  to  that  of  another,  in 
some  way  which  was  not  apparent  on  the  record ;  and 
the  lower  Court  ruled  that  the  transfer  was  irregfular, 
and  that  the  sale  was  void  against  the  new  lessees  and 
under-lessees,  held  that  the  lower  Court  should  have 
assumed  that  the  sale-transfer  was  regular,  and  the 
sale  good,  and  that  all  proceedings  after  the  attachment 
were  of  no  avail  against  the  judgment-creditors. 

Garth,   C/.— We  think  that  the  Lower 
Appellate  Court  has  made  a  mistake  here. 
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The  bond  of  the  loth  of  August  1868  was 
one  which  might  have  been  enforced  as  a 
mortgage-bond.  But  the  plaintiff,  the  mort- 
gagee, chose  to  sue  upon  it  in  the  Court  of 
Mozufferpore,  and  there  a  decree  was  made 
in  his  favour  for  the  payment  of  the  debt 
and  interest.  No  decree  was  made  for  the 
actual  sale  of  the  property ;  but  the  decree 
contained  a  declaration  which  the  Judge 
appears  to  have  had  no  power  to  make,  that 
the  property  should  remain  pledged  as 
Security  for  the  debt.  Consequently,  the 
only  portion  of  the  decree  which  the  plaint- 
iffs could  avail  themselves  of  by  execution 
was  that  which  decreed  to  them  the  debt 
and  costs. 

The  property  which  is  the  subject  of  suit 
lay  ia  the  District  of  Tajpore ;  and  it 
appears  that,  by  some  process  or  other  (it 
does  not  clearly  appear  what),  the  proceed- 
ings in  the  case  found  their  way  into  the 
Court  at  Tajpore,  from  which  Court  an 
attachment  was  issued  against  the  property; 
and  subsequently  a  sale  of  it  took  place 
under  the  decree,  and  the  plaintiffs  became 
the  purchasers. 

Meanwhile,  between  the  date  of  the  at- 
tachment and  the  date  of  sale,  this  property 
appears  to  have  been  leased  to  some  of  the 
present  defendants,  and  under-let  again  to 
other  defendants. 

The  Moonsiff,  in  this  state  of  things, 
decided  that,  because  the  plaintiffs  were  not 
in  a  position  to  prove  the  order  by  which 
the  transfer  of  the  proceedings  was  made 
from  the  one  Court  to  the  other  (the  usual 
form  of  which  order  would  direct  the  exe- 
cution of  the  decree  in  the  District  of  Taj- 
pore), the  sale  must  be  considered  to  have 
taken  place  without  proper  authority;  and 
that  it  was,  therefore,  void  as  against  the 
lessees  and  under-lessees,  the  defendants; 
and  the  Lower  Appellate  Court  seems  to  have 
come  to  the  same  conclusion,  notwithstanding 
that  in  the  defendants'  written  statement 
this  point  with  regard  to  the  order  was 
never  raised. 

Considering  that  the  proceedings  were,  in 
fact,  transferred  into  the  Court  of  the  Taj- 
pore District,  we  think  it  should  have  been 
presumed  that  the  course  of  transfer  was 
regular;  and  that,  at  any  rate,  the  defend- 
ants should  not  have  been  allowed  to  raise 
the  objection,  and  that  the  Judge  below 
should  not  have  acted  upon  it  as  against  the 
plaintiffs,  seeing  that  it  was  not  raised  in  the 
defendants'  written  statement  or  in  the 
issues,  and  consequently  that  the  plaintiffs 


had  no  opportunity  of  calling 
meet  it. 

We  consider  that,  upon  the 
duced  at  the  trial,  the  Judge  ongfat 
held  that  the  sale  was  good;  and 
the   dealings   with   the  property 
attachment  were  of  no  avail  as  a] 
judgment-creditors. 

We    think,   therefore,   that  the 
should   succeed  ;   and    that  it    8b< 
declared  that  they  are  entitled  to  the^ 
session  of  this  property ;  and  that  the 
and  sub- lease  and  all  other  dealings 
property  subsequent  to  the  attach) 
null  and  void  as  against  the  plaintiffs. 

The  plaintiffs  will  have  their  costs 
the  Courts. 


The  2nd  June  1876. 
Present : 

The  Hon'ble  E.  G.  Birch  and  G.  G. 

Judges, 

Review  of  Judgement—Special 

Case  No.  2722  of  1875. 

Special   Appeal  from   a  decision 
the   Subordinate   Jtl^ge   of  Sylhei^ 
the  28th  August  iSy^,  reversing  a 
sion  of  the    Officiating  First  Afoom 
Lushkerpore,  dated  the  sgth  Mesrch  li 

Chunder  Churn  Auggrodan}'  (one  of 
Defendants),  Appellant^ 

versus 

Loodunram  Deb  (Plaintiff),  Respo\ 

Baboo  Bharut  Chunder  Duii  for 
Appellant. 

Baboo  Bykunt  Nath  Doss  for  Responi 

It  Is  not  a  proper  ground  for  £rrantin|r  a  .» 
judgment  that  a  Judgv,  by  goin?  through  the  em 
a  second  time,  might  arrive  at  a  different  conclusiasj 
where  a  review  has  been  •  ranted  without  proper  1 
the  High  Court,  on  special  appeal,  can  set 
order,  and  restore  the  former  judgment. 

Birch,  J. — In  this  case  the  first  obj 
taken  in  special  appeal  is  that  there  has 
an  error  of  procedure  in  granting  the 
which  has  affected  the  decision  of  the 
on  the  merits,  inasmuch  as  the  points 
in  review  had  already  been  raised  and  d 
mined  at  the  original  hearing  of  the  appeat] 

It  appears  that  the  case  first  came  h 
the  same  Subordinate  Judge  in  appeal, 
on  the  23rd  June  1875,  he  recorded  a  j 
ment  after  considering  all  the  evidence 
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the  case,  and  dismissed  the  appeal  affirming 
the    Moonsiff's    decision.     That    judgment 
commences  in  these  words : "  The  plaintiff  has 
*'  not  come  into  Court  in  good  faith ;  he  has 
"  put  in  a  map,    but  he   has    not  marked 
*^  therein  the  place  to  which  he  says  the  path 
'^  in   question   leads."     On  the   225th  June, 
that  is,  five  days  after  he  passed  this  judg- 
ment,  the  Subordinate  Judge  records  a  pro- 
ceeding wherein    he   states  that  perhaps  a 
different  conclusion  might  have  been  arrived 
at,  if  an  Ameen  had  been  sent  to  the  spot. 
This  proceeding  concludes  with  these  words  : 
"  However,  as  he  (the  plaintiff)  has  applied 
**  for  a  review  of  judgment,  1  should  once 
"  again  go  into  the  evidence  on  the  record." 
The  Subordinate  Judge  accordingly  ordered 
that  notice  should  be  issued  to  the  opposite 
party  to  show  cause  why  the  application  for 
review  should  not  be  granted.     On  the  4th 
August  1875,  the  Subordinate  Judge  record- 
ed the  following  judgment :   ''  I  will  again 
go  into  all  the  evidence  in. this  case.  I  think 
I  made  a  mistake.     I  was  wrong  in  saying 
that  the  place  which  the  plalniifiE  says  the 
path  leads  to  does  not  exist,  inasmuch  as 
that  place  does  not  form  the  subject  of  this 
case,"  and  then  he  ordered  that  the  applica- 
tion for  review  be  allowed,  and  the  case  be 
restored  to  its  original  number. 

It  is  difficult  to  understand  this  order  of 
the  Subordinate  Judge.  In  it  he  attributes 
to  himself  a  statement  which,  so  far  as  we 
can  see,  he  had  never  made  in  his  first  judg- 
ment. One  thing  is  quite  clear  to  us  that 
no  admissible  grounds  are  assigned  in  the 
application  for  review,  and  the  only  reason 
for  which  the  Subordinate  Judge  seems  to 
have  granted  it  is  that,  if  he  went  through 
the  evidence  again,  he  might  possibly  come 
to  a  different  conclusion.  This  is  not  a 
proper  ground  for  a  review.  It  has  been 
frequently  held  by  this  Court  that,  if  it 
appear  in  special  appeal  that  no  grounds 
have  been  shown  on  which  a  review  could 
be  granted,  this  Court  can  interfere,  and 
restore  the  judgment  which  had  been  passed 
when  the  appeal  was  originally  heard. 

As  to  the  contention  that,  under  section 
378  of  the  Civil  Procedure  Code,  we  cannot 
entertain  this  objection  in  special  appeal,  it 
is  sufficient  to  refer  to  the  Full  Bench  deci- 
sion reported  in  20  Weekly  Reporter,  page 
84,  where  that  point  is  set  at  rest.  This 
point  was  also  raised  in  a  case  reported  in 
23  Weekly  Reporter,  page  438,  and  the 
objection  was,  in  that  case,  also  overruled 
upon  the  authority  of  the  Full  Bench  case. 
We  think  that  the  Subordinate  Judge  went 


beyond  the  provisions  of  the  law  in  admitting 
the  review  in  this  case.  We  accordingly 
reverse  his  judgment  of  the  28th  August 
1875,  and  restore  that  of  the  23rd  June  1875. 
The  appeal  is  decreed  with  costs. 


The  5tb  June  1876. 

Present : 

The  Hon'ble  Sir  Richard  Garth,   A"/.,  Chief 
Jiisticey   and   the   Hon'ble    W.    Ainslie, 
Judge, 

Remand — Error  in  Law. 

Appeal  under  section  1$  of  the  Letters  Pa-- 
tent  from  a  decision  passed  by  the  Hon'ble 
E.  G,  Birchy  one  of  the  Judges  of  the 
Court y  dated  the  3rd  March  i8y6y  in  Special 
Appeal  No.  iiji  of  i8j^,* 

Hurish  Chunder  Shaha  (Plaintiff), 
Appellant^ 

versus 

Hurish  Chunder  Paul  (Defendant), 
Respondent, 

Baboo  Bungshee  Dhur  Sen  for  Appellant. 

Baboo  Issur  Chunder  Chuckerbutty  for 
Respondent. 

To  justify  a  remand  it  must  be  shown  that  the  lower 
Court  has  committed  some  error  in  law,  or  that  the 
case  comes,  in  some  other  way,  within  the  terms  of 
s.  372,  Civil  Procedure  Code. 

Garth,  C,  J.— We  think  that  this  appeal 
should   be   allowed.     We   quite  agree  with 

•  The  3rd  March  1S76. 
Present : 
The  Hon'ble  E.  G.  Birch,  Judge, 

Case  No.  1171  of  1S75. 

Speciql  Appeal  from  a  decision  passed  by  the  Subor- 
dinate judge  of  Rajshahye,  dated  the  15th  March 
1875,  modifying  a  decision  of  the  Moonsiff  of  Pubna, 
dated  the  21  st  November  1874* 

Hurish  Chunder  Paul  and  others  (Defendants), 

Appellants, 

versus 

Hurish  Chunder  Shaha  (Plaintiff),  Respondent. 

Baboo  Issur  Chunder  Chuckerbutty  for  Appellants. 

Baboo  Bungshee  Dhur  Sen  for  Respondent. 

This  case  has  occupied  the  time  of  the  Court  to  an 
extent  quite  disproportionate  to  the  importance  of  the 
suit,  and  this  is  attributable  to  the  extremely-confused 
judgment  which  the  Subordinate  Judge  has  recorded. 
After  carefully  hearing  all  that  has  been  urged  on 
either  side,  I  am  of  opinion  that  the  decision  recorded 
should  not  be  allowed  to  remain  as  the  Bnal  decision  in 
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Mr.  Justice  Birch  in  thinking  that  the ! 
judgment  ot  the  Lower  Appellate  Court  is 
very  inartisticaliy  drawn,  and  that  it  is  in 
many  respects  confused  and  unsatisfactory  ; 
but,  in  order  to  justify  a  remand,  it  must  be 
shown  that  tne  Louver  Appellate  Court  has 
committed  sjme  error  in  law,  or  that  the 
case  comes  in  som^  other  way  wiihin  the 
terms  of  section  372  of  the  Code  of  Civil 
Procedure;  and,  alihougli  we  have  had  the 
advantage  of  hearing  the  respondent's  pleader 
at  somo  length,  he  has  failed  to  satisty  us  that 
the  Lower  Appellate  Court  has  committed 
any  error  in  law  or  procedure  which  would 
bring  the  case  wiihin  the  provisions  of  that 
section.  Everyming  that  he  has  pointed 
out  resolves  itself  into  a  misapprehension 
of  fact  on  the  pan  of  the  Judge,  and  this, 
of  course,  is  no  good  ground  for  special 
appeal. 

With  regard  to  the  Judge's  observations 
as  to  the  dakhilas,  it  is  not  easy  to  under- 
stand what  hs  means.  But  it  is  clear  that 
he  has  gone  into  the  whole  question  in  a 
very  careful  manner  ;  and,  although  he  may 

a  suit  of  this  nature.  Small  as  the  amount  in  suit  may 
be,  its  proper  decision  may  be  a  matter  of  great  impor- 
tance to  the  plaintiff  and  the  defendant. 

The  Moonsiff  came  to  a  distinct  finding  upon  the 
issues  which  he  had  recorded.  Those  issues  were,  whe- 
ther the  land  was  part  of  the  plaintiff's  or  of  the 
defendants'  tenure  ;  whether  the  plaintiff  had  obtained 
possession,  and  had  been  dispossessed ;  and  whether 
the  defendants  were  in  possession  for  upwards  of  twelve 
years  or  not.  Tljp  Moonsiff  came  to  the  conclusion 
that  the  defendant  had  satisfactorily  proved  that  he 
and  Hull'idhur  were  in  possession  for  more  than  twelve 
years.  As  Hullodhur  disclaimed  any  title  to  the  land 
in  dispute,  the  Moonsiff  jjave  the  plaintiff  a  decree  for 
th'j  halt  share  formerly  held  by  him.  As  regards  the 
other  half  he  found  that  the  pfairitifE  was  not  entitled 
to  obtain  possession.  The  Moonsiff  also  found  that 
the  plaintiff  had  never  (tbtaincd  possession  or  been  dis- 
possessed. 

Upon  the  case  coming  before  the  Subordinate  Judge, 
he  appears  to  have  lost  sight  of  the  issues  which  were 
required  to  be  tried  in  this  case,  and,  as  far  as  I  can 
understand  his  judgment  (for  I  confess  that  I  am  not 
even  now  able  to  understand  what  he  means),  he  starts 
with  the  impression  that  what  he  has  to  try  in  this  case 
is  whether  the  plaintiff's  pottah  is  a  genuine  one  or  not. 
But  nowhere,  as  far  as  I  can  discover,  has  he  come  to 
a  distinct  finding  as  to  whether  the  plaintiff  obtained 
possession  or  not,  and  was  dispossessed  by  the  defend- 
ant. The  Subordinate  Judge  does  not  distinctly  find 
whether  the  defendants  have  held,  as  they  allege,  for 
a  period  whi;h  would  prevent  the  zemindar  or  the 
plaintiff  who  claims  through  the  zemindar  from  obtain- 
ing possession  of  the  land. 

As  I  consider  it  necessary  to  remand  the  case,  I  for- 
bear from  making  any  comment  upon  the  portions  of 
the  judgment  of  the  Appellate  Court  which  appear  to 
me  inconsistent  with  the  evidence.  Suffice  it  to  say 
that  the  case  has  not,  in  mv  ojinioo,  been  proiierly  tried 
by  the  Appellate  Court,  and  it  must  be  rem.inded  for  a 
proper  trial;  but,  with  reference  to  the  remarks  I  hive 
made  above,  I  do  not  think  it  rijfht  t.)  s^nd  the  case 
back  to  the  Subordinate  Jud^e,  and  I,  therefore,  direct 
the  judge  to  put  this  apof-al  upon  his  own  file,  and  try 
it  himself.    The  costs  will  abide  the  result. 


not    have   enunciated    his    views 
subject  in  as  correct  and   clear  a  ws|: 
mignt,  he  evidently  appears  to  have 
to  the  conclusion  that,  whatever  mi| 
been  the  state  of   things    previous  to 
some  change  took  place  in  the  def< 
tenancy  after  tnat  time,  and   that  tl 
hilas  which  have  been  produced  sul 
to  1270  do  not  relate  to  the  same  pn 
that  m  dispute. 

Then,  with  regard  to  the  other 
which  was  taken,*  namely,  that  the 
whose  names  are  mentioned  in  the 
were  not  proved  to  have  been  the  of 
Be  joy  Govmd  Cho^idhry,  tnat  fact 
to  have  been  admitted  in  the  lower 
The  judge  says  that  the  respondent's 
could  not  deny  it,  and  he  must  take 
so  says  to  be  true.  Admissions  of  this 
are  not  unfrequently  made  in  all  suges 
case,  and  especially  in  the  earlier 
and  having  been  made  there,  andactedi 
by  the  Lower  Appellate  CourCy  they 
more  be  questioned  afterw^ards  than 
which  have  been  evidenced  by  actual 

Tne  judgment  of  Mr.  Justice  Birdi^ 
be'  reversed,  and  the  special  appeal 
dismissed.    Tne  appellant  will  have  his 
ot  both  the  hearings  in  this  Court. 


The  8th  June  1876. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F-  A.  Gk 

Judges, 

Irregularity  in  Notice  of  Sale— Name  of 
Pergunnah— Inadequacy  of  Price. 

Case  No.  371  of  1875. 

Miscellaneous  Appeal  from  an  order 
by  the  Subordinate  Judge  of  Gya^ 
the  12th  August  187S' 

Nooral  Hossein  (Judgment-debtor), 
Appeilanly 

versus 

Ram  Coomar  Sahee  and  others 
(Decree-holders),  Respondents, 

Baboo  Boodh  Sen  Singh  for  Appellant 

Baboo  Mohesh  Chunder  Choiolhryi^x 
Respondents. 

Mere  inadequacy  of  price  is  not  a  sufficient  groanii 
setting-  aside  a  sale  in  execution  if  no  substantial i^jf 
has  been  caused  t»  iud;;nicnt-debtor  by  any  mate 
irrecjularity  in  publishing  and  conducting"  the  sale  ;< 
the  mention  of  the  name  of  a  wrong-  pergunnah  n' 
notice  of  sale  is  not  such  an    irregularity  nhc" 
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notice  has  been  served  in  the  right  mouzah,  and  the 
estate  has  been  identified. 

Kemp,  y, — The  judgment-debtor  is  the 
appellant  in  this  case. 

Two  mouzahs  were  sold  in  satisfaction  of 
a  decree  against  him.  As  to  one  of  them, 
Nussurporc,  the  sale  has  been  set  aside,  and 
there  has  been  no  appeal  against  that  order. 

With  reference  to  the  other  Mouzah 
Dhorebaree,  the  objections  of  the  judgment- 
debtor  were  overruled  by  the  Subordinate 
Judge,  and.  the  sale  upheld. 

Under  section  256  of  ihe  Civil  Procedure 
Code  there  must  be  material  irregularity  in 
publishing  or  conducting  the  sale,  and  the 
sale  cannot  be  set  aside  except  on  the  ground 
that  such  irregularity  has  caused  substantial 
injury  to  the  judgment-debtor.  Now,  the 
only  irregularity  in  publishing  the  sale 
was  that  the  wrong  pergunnah  was  given. 
There  is  no  doubt  that  the  proclamation  was 
served  in  the  right  mouzah,  and  the  per- 
gunnah was  described  by  the  decree-holder 
according  to  the  petition  of  the  judgment- 
debtor  himself,  the  said  petition  being  dated 
the  i8th  of  August  1873.  ^^  therefore 
think  with  the  Subordinate  Judge  that  there 
was  no  material  irregularity  in  publishing 
the  sale. 

Then,  as  to  the  irregularity  in  conducting 
the  sale>  it  is  said   that  the  Nazir   who  was 
deputed  to  sell,  having  postponed  the  sale  of 
Mouzah  Dhorebaree,  commenced  the  sale  of 
some  other    mouzah  and  completed  it,    and 
that  it  was  late  in  the   evening  when  he  put 
this  mouzah  up  to  sale,  v;hen  the  purchasers 
had  gone  away,  and  that,  therefore,  the  price 
was  inadequate.     Now,   mere  inadequacy  of 
price,  unless    it    be   shown  that    substantial 
injury  has  been  occasioned  to  the  judgment- 
debtor  by  material  irregularity  in  publishing 
or  conducting  the  sale,  would   not  aJone  be 
a  sufificient  ground   for  reversal  of  the  sale. 
From   the    evidence    of  the   Nazir,  and  we 
sea    no  reason  to   discredit  bis  evidence,  it 
appears  that  the   sale    was    conducted  in   a 
regular    manner.     The  price   is  primd  facie 
inadequate;  but  it  has  been  shown  to  us  that 
this  mouzah  is  held   in   diir-mokurruree,  and 
that  the  income  of  it  received    at  present    by 
the  judgment-debtor  is  only  52  rupees  per 
annum.     But,  be  that  as  it  may,  inadequacy 
of  price,   unless    substantial  injury   has  been 
sustained  by  the  judgment-debtor  by  material 
irregularity   in    publishing   and    conducting 
the  sale,  would  not  alone,  as  already  said,  be 
a  sufficient  ground  for  setting  it  aside. 
-  We   th^ref)re    dismiss   the     appeal    with 
costs.     Vakeel's  fee,  two  gold  mohurs. 


The  8th  June  i«76. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges, 

Mesne-profits. 

Case  No.  33  of  1876. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Subordinate  fuds^e  of  Sarun, 
dated  the  8th  February  rSjd,    • 

Ram  Roop  Singh  (Judgment-debtor), 

Appellant, 

versus 

Sheo  Golam  Singh  (Decree-holder), 
Respondent, 

Baboo  Doorgadoss  Dutt  for  Appellant. 

No  one  for  Respondent. 

When  a  decree  does  not  give  mesne-proHcs,  mesne- 
proBts  cannot  l>e  g^iven  in  execution  of  the  decree,  but 
a  regular  suit  may  be  brought  for  recovery  thereof. 

Glover,  J. — The  appellant,  who  is  the 
judgment-debtor,  brought  a  suit  for  posses- 
sion of  land  under  a  mortgage,  and  the  pre- 
sent decree-holder  intervened. 

The  first  Court  gave  the  plaintiff  a  decree. 

The  High  Court  on  appeal  reversed  that 
order,  declaring  that  the  respondent,  the 
present  decree-holder,  ought  to  have  had 
notice,  and,  not  having  had  notice,  that  the 
plaintiff's  suit  was  bad,  and  should  be  dis- 
missed. 

In  the  interim,  however,  the  plaintiff,  the 
present  judgment-debior,  had  taken  posses- 
sion of  the  land  under  his  decree ;  when 
ousted  by  the  decree  of  the  High  Court,  the 
defendant,  respondent,  put  in  a  claim  for 
raesne-profiis  during  the  time  the  plaintiff 
was  improperly  in  possession. 

It  is  now  urged  in  appeal,  and  there  seems 
to  be  no  doubt  so  far  as  the  law  is  concerned, 
that  the  contention  is  right ;  that,  as  the  High 
Court's  decree  passed  no  order  for  wassilat, 
the  decree-holder  is  not  entitled  to  get  it  in 
execution  of  that  decree ;  and  that,  if  he 
wants  it,  he  must  bring  a  regular  suit  for  the 
purpose.  In  the  case  of  Hurro  Chunder 
Chowdhry  against  Sooradhonee  Debia,  re- 
ported in  I  Weekly  Reporter,  page  5,  Mis- 
cellaneous Rulings,  the  same  point  was  raised 
and  decided  in  the  same  manner.  There 
seems  to  be  no  doubt  that  the  decree-holder, 
having  got  no  decree  empowering  him  to 
realize  mesne-profits^   was   not  justified   in 
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taking  out  execution  for  the  recovery  there- 
of. If  he  desires  to  have  them,  he  must 
bring  a  regular  suit. 

This  appeal  is  allowed,  and  the  order  of 
the  Subordinate  Judge  reversed,  but,  under 
the  circumstances,  without  costs. 


The  9th  June  1876. 

^  Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Execution-sale  —  Indefinite  Postponement  — 
Irreg^ttlarity  in  Sale. 

Case  No.  20  of  1876. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Subordinate  Judge  of  Shahabad^ 
dated  the  Jth  December  18 J^, 

Jhoomuck  Chowdhry  fjudgment-deblor). 

Appellant, 

versus 

Rajah  Radha  Pershad  Singh  and  another 
(Decree-holders),  Respondents, 

Mr,  R.  E.  Twidale  for  Appellant. 

Baboos  Juggadanund  Mookerjee  and  Chun- 
der  Madhub  Ghose  and  Moonshee  Maho- 
med Yusufiox  Respondents. 

Where  a  sale  in  execution  does  not  take  place  on  the 
date  fixed  in  the  orig^inal  notice,  an  indefinite  postpone* 
ment  cannot  be  res^rded  as  an  adjournment  from  day 
to  day,  and  a  f r  'sh  notice  should  nx  another  date  for 
the  sale ;  and  where,  in  consequence  of  an  indefinite 
postponement,  an  estate  has  been  purchased  for  an  in- 
adequate price,  and  especially  by  the  judfirinc^nt-creditor, 
the  irregularity  is  one  that  has  occasioned  substantial 
injury,  and  justifies  a  setting  aside  of  the  sale. 

Kemp,  J, — The  judgment-debtor  is  the 
appellant  in  this  case  The  decree  in  exe- 
cution of  which  the  sale  took  place  is  dated 
the  1 6th  of  December  1872;  and  the  last 
application  for  execution  of  that  decree  was 
made  after  very  nearly  three  years  had 
elapsed  from  the  date  thereof,  that  is  to  say, 
on  the  30th  of  June  1875.  The  date  fixed 
for  the  sale  was  the  8th  of  November  1875. 
It  appears  that  the  judgment-debtor,  on  the 


6th  of  November,  informed  the 
he  was  trying  to  raise  money  on  the 
either  by  sale  or  mortgage,  and 
a   postponement.    The  Snbordtnale 
refused  to  postpone  the  sale  on  the 
that   the  judgment-debtor   had   not 
this  allegation,   and  that   the   di 
had  no  opportunity  of  meeting  iL 
the  8th  of  November,  the  day  ap] 
the  sale,  the  judgment-debtor  repn 
the  Court  that  purchasers  had  not 
in  Arrah,  the  words  used  being  *'A\ 
khariddar  jama  na  hua'\  or  in  other 
that  a  reasonably  sufficient  number  of 
sers  to  ensure  a  fair  price  being  bid 
property  in  the  Mofussil  had  not  col 
the  town  ;  and  he   asked  the  Court 
the  sale  in  the  Mofussil  instead  of 
sudder  station.  The  Court,  thereupon, 
an  order  that  the  sale  should  be  held 
Mofussil   on   the  loth   of   November 
that    the    judgment-debtor  should  fc 
deposit  the    tullubana  and    the 
expenses  of  the   Nazir,    otherwise 
property  should  be  put   up   for    sale. 
clear  that  the  judgment-debtor  did 
posit  the  tullubana  ;  but  the  sale, 
of  taking  place  on  either  the  8th  or 
November,   took   place  on   an   mien 
date,  namely,  the  Qih  of  November. 
two  houses  and-  the  two  gardens  wen 
chased  by  the  decree-holder,  and  the 
waffa  document  was  purchased  by 
harajah  of  Doomraon. 

The  judgment-debtor  now  appeals 
Court  mainly  on  the  ground  that 
has  been  held  upon  a  day  not  fixed 
Court  ;  and  that  he  has  been  subj 
injured  by  this  procedure  of  the*< 
that  the  property  which  he  estiroatesj 
worth  25,000   rupees  has  been   sold 
inadequate  sum. 

Now,  we  propose  in  this  case  to 
the  principle  laid  down  in  the  ded^ 
the  late  Chief  Justice,  Sir  Barnes  Pej 
in  the  case  to  be  found  in  3  Weeklj 
porter,  page  11,  Miscellaneous  Rulings*^ 
that  case  there  was  a  difiFerence  of  oj' 
between  Mr.  Justice  Loch  and  Mr.  Ji 
Seton-Karr  as  to  whether  it  was  ne< 
when  a  sale  is  indefinitely  postponed,  toi 
a  fresh  proclamation  of  the  date  of 
The  learned  Judges  having  differed  is 
nion — Mr.  Justice  Loch  being  of  c 
that  it  was  necessary,  and  Mr.  Justice 
Karr  that  it  was  not — the  case  was  « 
to  a  third  Judge,  and  was  taken  up 
learned  Chief  Justice.  The  remarks  Ia] 
judgment,  which  are  applicable  to  this 

h 


1876.] 


Civil 


THX   WXBKLT    REPORTER. 


Rulings. 


3^9 


•  «< 


•rtsr"' 


c"^ 


Jit' 


are  as  follows :  ''  It  is  always  necessary  to 
watch  with  jealousy  sales  made 'in  execu- 
.*'  tion  of  decrees,  especially  when  it  appears 
**  that  the  property  has  been  sold  much 
"  below  its  value,  and  that  the  ezecution- 
"  creditor  is  the  purchaser.  If,  in  such  a 
''  case,  the  formalities  which  the  law  requires 
''  to  ensure,  as  far  as  possible,  a  sale  at  a  fair 
**  value  have  not  been  gone  through,  is  it 
"  unreasonable  to  set  aside  the  sale  and  re- 
**  quire  a  fresh  sale  to  take  place  ? "  Then 
follow  remarks  which  apply  to  the  judgment- 
creditor  in  this  case :  "  If  the  execution- 
"  creditor  has  not  purchased  at  too  low  a  price, 
*'  be  will  not  be  damnified  by  having  the 
^*  estate  again  put  up  to  auction." 

Now,  in  this  case  it  is  very  clear  that  the 
property  was  not  sold  on  the  day  fixed  for 
its  sale.  Under  section  249  of  the  Code  of 
Civil  Procedure,  in  «ill  cases  of  intended  sale 
by  public  auction,  whether  of  moveable  or 
immoveable  property,  the  Court  shall  fix 
the  time  and  place  for  the  sale.  The  time 
fixed  for  the  sale  was  the  8th  of  November. 
The  sale,  as  a  matter  of  fact,  took  place  on 
the  9th  of  November.  The  Subordinate 
Juds^e  says  that  he  looks  upon  this  case  as 
one  of  postponement  of  sale  from  day  to  day, 
and  not  one  of  indefinite  postponement, 
which,  under  the  ruling  in  3  Weekly 
Reporter  already  referred  to,  would  require 
a  fresh  issue  of  notice.  We  do  not  take  that 
view  of  the  case.  It  appears  to  us  that 
whether  or  not  there  was  a  sufficient  number 
of  purchasers  collected  in  the  town  of  Arrah 
on  the  8th  of  November,  the  day  originally 
fixed  for  the  sale,  it  is  but  reasonable  to 
suppose  that  those  purchasers,  when  they 
heard  that  the  sale  was  to  take  place  in  the 
Mofussil  on  the  loth,  left  the  town.  The 
sale  which  took  place  on  the  9th,  therefore, 
being  not  on  the  day  fixed  for  sale,  and  not 
being,  in  our  opinion,  postponed  from  day  to 
day,  we  think  that  it  was  necessary,  as  the 
sale  was  held  on  a  different  day  to  that 
Vol,  XXV. 


originally  fixed,  to  issue  a  fresh  notice. 
We  also  think,  with  reference  to  the  price 
paid  for  the  properties  sold  in  execution,  that 
the  judgment-debtor  has  been  substantially 
injured  by  the  irregularity  in  the  procedure 
of  the  Court  in  conducting  the  sale.  We 
therefore  reverse  the  sale,  and,  under  section 
258  of  the  Civil  Procedure  Code,  direct  the 
purchase-money  to  be  returned  to  the 
purchaser  with  interest  at  the  rate  of  six 
per  cent,  per  annum.  We  also  think,  looking 
to  the  conduct  of  the  judgment-debtor  in 
this  case,  that  he  ought  to  pay  the  costs  of 
this  appeal.    Vakeel's  fees,  two  gold  mohurs 


The  4th  April  1876. 
Present : 

The  Hon'ble  Sir  Richard  Garth,  Kl.,  Chief 

Justice^    the     Hon'ble  F.     B.     Kemp^ 

L.   S.   Jackson,   A.  G.  Macpherson,  and 
W.  Markby,  Judges. 

Ejectment— Reasonable  Notice  to  qnit^ 
Determination  of  Tenancy. 

Special  Appeal  No.  320^  of  1874  from 
a  decision  passed  by  the  Subordinate 
Judge  of  Nuddea,  dated  the  22nd  Sep* 
tember  18^4^  affirming  a  decree  of  the 
Moonsiff  of  Kooshtea,  dated  the  joth 
May  18J3. 

Rajendronath  Mookerjee  (Defendant)^ 

Appellant, 

versus 

Raseedur  Ruhoman  Khundkar  and  another 
(Plaintiffs),  Respondents. 

Baboo  Bama  Churn  Banerjee  for 
Appellant. 

Mqulvie  Murhumut  Hossein  for  Respondents. 

A  sutt  for  ejectment  brought  by  the  landlord  ajrainst 
a  cultivating  ryot,  whose  tenancy  can  only  be  detei  mined 
by  reasonable  notice  to  quit  at  the  end  of  the  year^  is 
liable  to  dismissal  on  the  plea  of  want  of  such  notice. 


330 


Chil 


THS   WKBKLY   KBPOKTSS. 


Rulings.      [VoL 


Plaintiffs  brought  this  8uit  to  recover  pos- 
session of  the  disputed  plot  of  land,  alleging 
that  the  same  had  been  h«ld  by  them  in 
jamai  right  for  a  long  time,  under  a  pottah 
dated  1260  B.  S. ;  that  thej  had  been 
forcibly  dispossessed  therefrom  by  the  land- 
lord in  1279,  who  let  it  out  to  the  new  tenant, 
defendant.  The  plea  set  up  was,  that  the 
plaintiffs  had  verbally  relinquished  the  jote, 
and  that  thereupon  it  was  let  to  the  new 
tenant.  Tl^e  Moonsiff  decreed  the  claim  of 
the  plaintiffs  on  the  ground  that  the  relin- 
quishment set  up  by  the  defendant  was  not 
proved.  Upon  appeal,  the  Subordinate  Judge 
upheld  the  Moonsiff's  decree,  holding  that, 
when  the  defendant  has  failed  to  prove 
the  plea  of  relinquishment,  it  was  not  for 
the  plaintiffs  to  establish  their  jamai  right, 
which  was  impliedly  admitted  by  the  defend- 
ant, and  that,  therefore,  the  plaintiffs  were 
entitled  to  a  decree. 

In  special  appeal.  It  was  contended  that 
the  plaintiffs  being  out  of  possession  ought 
to  have  proved  the  subsistence  of  their 
jamai  right;  that  the  mere  failure  of  the 
defendant  to  establish  relinquishment  does 
not  and  cannot  of  itself  entitle  the  plaintiffs 
to  a  decree.    •. 

The  appeal  being  below  rupees  fifty  in 
^value  came  on  forbearing  before  Markby,  J., 
sitting  alone,  who  referred  to  a  Full  Bench 
the  question  **  whether  a  ryot,  whose  tenancy 
can  only  be  determined  by  a  reasonable  notice 
to  quit  expiring  at  the  end  of  the  year,  can 
claim  to  have  a  suit  brought  against  him  by 
the  landlord  dismissed  on   the  ground  that 


cultivating  ryot,  not  having  (as  far  as 
any  right  of  occupancy,  and  not  holdi 
any  specified  term.     In  Jeyt  1279,  bis 
lord,  without  giving  him  any  notice  at  aH^i 
in  a  fresh  tenant.    In  Pons  1279  the  pi 
brought  this  suit  to  recover  possessicBi. 
zemindar,  who,  together  with  the  ii 
tenant,  defended  the   suit,  alleged  that 
plaintiff  had  relinquished  his  tenure  in  \\ 
Both  Courts  have  found   that  there 
relin  quisbment,  and  have  given  the  pi 
a  decree. 

In  special  appeal  it  is  contended  that' 
plaintiff  had  no  title  upon  which  he 
recover  possession,  of  course,  as  agamst 
one  but  his  own  landlord.  It  is  clear  tkati 
plaintiff  had  a  title  to  recover 
and  even  as  against  his  own  landlonl^j 
should  have  thought  that  the  plaintiff 
have  recovered  possession.  It  is,  I  li 
clear  upon  the  authorities  that  he  could 
have  been  ejected  without  reasonable  ii( 
and  then  only  at  the  end  of  the  year 
W.*  R.  33 ;  28  W.  R.  548),  And  unless 
tenancy  has  been  put  an  end  to  bj 
present  litigation,  it  is  still  subsisting. 

This  last  point  is  the  one  upon  which 
doubt  arises  in  consequence  of  a  decision 
ported  in  22  W.  R.  440.     There  the  leai 
Judges,  whilst  recognizing  the  right  ol 
tenant  to  a  reasonable  notice  to  quit  ezpii 
at  the  end  of  the  year,  seem  nevetthcless 
consider  that  the  institution  of  a  suit  is  it 
sufficient  demand  of  possession  for  the 
pose  of  maintaining  the  suit,  and  that 
tenant's  claim  for  a  reasonable  notice  e: 


he  has  had  no  such  notice,  or  whether  in  such    »"8^  *^  ^^  ^^^  ^  ^^  y®**"  ^''^*  ^^  saii 


a  case  the  Court  ought  to  give  a  decree  in 
favour  of  the  landlord,  fixing  a  date  for  giving 
up  possession,  which  shall  be  fair  towards 
the  tenant." 

Reference  order, 
Markhy^  J, — The  facts  of  this  case  may  be 


by  fixing  such  a  date  for  giving  up  possessif 
as  will  be  fair  towards  himself. 

If  that  be  so,  I  do  not  think  the  plaii\i]f ! 
in  the  present  case  could  recover  possessions 
he  would  only  be  entitled  to  some  compeih 
sation  for  having  been  ejected  too  soon. 

But,  with  very  great  deference,  I  ca&BOl 


very  shortly  stated ;    The   plaintiff  was    a    bripg  myself .  to  think  that  the  deciaon  I 
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have  referred  to  is  correct.  I  do  not  see 
how  the  landlord,  who  has  not  determined 
the  tenancy  by  a  proper  notice,  can  recover 
in  ejectment.  Even  in  the  case  of  a 
tenancy-at-will,  it  is  necessary  under  Eng- 
lish Law  that  the  will  should  be  deter* 
mined  (Doe  versus  Phillips,  10.  Q.  B.  130), 
where  it  was  argaed  that  the  will  was 
determined  by  bringing  the  action;  but 
the  Court  held  that  it  was  not  so.  The  case 
of  a  ryot  whose  tenancy  can  only  be  deter- 
mined at  the  end  of  the  year  by  a  reasonable 
notice  to  quit  is  a  much  stronger  one. 

It  seems  to  me  impossible  to  consider  such 
a  ryot  otherwise  than  as  a  tenant  from  year 
to  year.  I  do  not  say  that  the  incidents  of 
the  tenancy  are  precisely  the  same  as  those 
of  a  yearly  tenancy  in  England,  but  I  cannot 
think  that  the  ryot  can  be  ejected  without  a 
proper  notice  to  quit. 

The  case  in  the  23rd  W.  R.,  p.  449»  ^s 
based  upon  the  decision  in  the  20  W.  R. 
401  ;  but  I  am  strongly  disposed  to  think 
that  the  learned  Judges  did  not  there  intend 
to  lay  down  any  proposition  of  law  at  all. 

I  think  that  decision  only  carries  out  a 
suggestion  made  by  the  Court  for  the  benefit 
of  the  parties,  and  in  order  to  avoid  further 
litigation. 

The  question  being  one  of  great  impor- 
tance, I  feel  myself  justified  in  referring  to 
the  Full  Bench  the  question  whether  a  ryot, 
whose  tenancy  can  only  be  determined  by  a 
reasonable  notice  to  quit  expiring  at  the  end 
of  the  year,  can  claim  to  have  a  suit  brought 
against  him  by  his  landlord  dismissed  on  the 
ground  that  he  has  had  no  such  notice,  or 
whether,  in  such  a  case,  the  Court  ought  to 
give  a  decree  in  favour  of  the  landlord,  fixing 
a  date  for  giving  up  possession,  which  shall 
be  fair  towards  the  tenant. 

The  opinion  of  the  Full  Bench  was  deli- 
vered on  14th  August  1876. 

Garthy  C.J. — ^We  are  of  opinion  that,  in 
the  case  of  a  ryot  of  the  class  specked  in  the 


question  referred  to  us,  f>.,  a  ryot  whose 
tenancy  can  only  be  determined  by  a  reasons- 
able  notice  to  quit  expiring  at  the  end  of 
the  year,  the  ryot  can  claim  to  have  a 'suit 
for  ejectment  brought  against  him  by  hta 
landlord  dismissed  on  the  ground  that  he  has 
had  no  such  notices. 


The  6th  April  1876. 

Present: 

The  Hon'ble  Louis  S.  Jackson  and  W.'  F. 
McDonell,  Judges. 

Effect  of  new  Kuboolent  on  twenty  years'  occu- 

patiom 

Case  No.  1369  of  1875. 

Special  Appeal  from  a  decision  passed  by. 
the  Judge  of  the  Q^rPergunnahs,  dated 
the  6th  May  18 J^,  reversing  a  decision  of 
the  First  Moonsiff  of  Diamond  Harbour ^, 
dated  the  2nd  December  i8j^, 

Soorjomonee  Dossee,  grandmother  and 
guardian  of  Ram  Ruttun  Napit,  minor 
(Defendant),  Appellant^ 

versus 

Peareemohun  Mookerjee,  guardian  and 
manager  of  Rashbeharee  Mookerjee  and 
another,  minors  (PlaintiCF),  Respondent. 

Baboo  Doorga  Ram  Bose  for  Appellant. 

Baboo  Ashootosh  Mookerjee  for 
Respondent. 

The  presumption  arising'  in  favour  of  tenant  from  a 
twenty  years'  occupation,  when  it  is  supported  by 
evidence,  is  not  necessarily  displaced  by  the  discovery 
of  a  kubooleut  bearing^  a  subsequent  date.  Such  a 
kubooleut  is  as  consistent  with  the  confirmation  of  a 
prcexistingf  rent  as  with  the  settlement  of  a  new  rate, 
and  it  is  for  the  Court  to  balance  the  inferences  drawn 
from  the  kubooleut  ag^ainst  those  arising  from  the 
twenty  years*  holding:, 
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Jacksout  y, — It  appears  to  us  that  the 
Lower  Appellate  Coart  oaght  not  to  have 
held  that  the  presumption  in  the  defendant's 
favour  arisiug  from  his  having  held  for  more 
than  twenty  years  at  an  unchanged  rate  is 
rebutted  by  the  existence  of  a  subsequent 
engagement,  being  a  kubooleut  for  the 
year  1245.  The  terms  of  the  kubooleut 
merely  are,  with  certain  customary  stipula- 
tions, that,  after  measurement,  the  rent  of 
the  tenant  has  been  ascertained  to  be  so 
much,  and  he  thereupon  promises  to  pay  by 
certain  instalments,  and  he  no  doubt  does 
agree  that  the  covenant  shall  have  no  effect 
unless  approved  by  the  Board  of  Revenue. 
If  the  presumption  in  favour  of  the  defend- 
ant were  of  a  less  positive  and  forcible 
kind,  it  might  be  that  the  Judge  would  be 
at  liberty  to  balance  the  inferences  which 
could  be  drawn  from  the  kubooleut  against 
those  arising  from  the  twenty  years'  payment ; 
but  the  law  saying  that  the  very  payment 
for  twenty  years  raises  a  presumption  of 
holding  at  an  unchanged  rent  from  the  time 
of  the  Permanent  Settlement  unless  the 
contrary  be  proved,  that  presumption  is  only 
displaced  by  positive  proof  to  the  contrary, 
and,  we  think  and  we  observe,  it  has  been 
held  by  another  of  our  colleagues  that  such 
a  kubooleut  as  that  relied  upon  by  the 
plaintiff  in  this  case  is  as  much  consistent 
with  the  confirmation  of  a  pre-existing  rent 
as  with  the  settlement  of  a  new  rent. 
We  are,  in  fact,  inclined  to  think  that  the 
kubooleut  only  ratified  and  continued  the 
rent  previously  paid.  Under  these  circum- 
stances, the  presumption  arising  in  favour 
of  the  defendant  was  not  displaced,  and  the 
plaintiff,  therefore,  was  not  entitled  to  the 
declaration  that  he  has  obtained.  The 
judgment  of  the  Lower  Appellate  Court 
will  be  accordingly  reversed  with  costs. 
This  judgment  will  apply  to  appeals  Nos. 
1370  and  1372. 


The  25th  April  1876. 

Present : 

The  Hon'ble  Louis  S.  Jackson  and  WJ 
McDonell,  yudges^ 

ProfesatonalFees — Eadza-professios&I  Fi 
Qnality  of  Banister. 

Case  No.  293  of  1874. 

Regular  Appeal  from  a  decision  passed  \ 
the    Recorder    of    Rangoon^     dated 
^S^d  July  1874. 

The  Land  Mortgage  Bank  of  India,  Lxi 
(Plaintiffs),  Appellants^ 

versus 

John  James  Elmes  (Defendant), 
Respondent, 

The  Advocate- General 2ind  Messrs.  W,Jaci 
and  Morgan  iot  Appellants. 

Messrs,  Macrae  and  Remfry 
for  Respondent. 

Where  a  barrister  renders  services  which  go 
his  profession  as  a  barrister,  his  incapacity  to 
fees  as  a  barrister  does  not  extend  to  such  extia- 
sional  services;  and  where,  as  in  Bumahy  tbe 
enables  an  advocate  to  recover  fees,  and  a  barristen 
both  as  an  advocate  and  in  other  capacities,  the 
neration  claimed  by  him  ought  to  be  divided  into  I 
parts,  and  while,  in  that  part  of  his  services  in  wfaidbl 
acts  as  attorney,  he  should  be  allowed  to  recover 
not  much  in  excess  of  those  allowed  in  Calcutta, 
attorney's  charges  whatever  should  be  allowed  for  i 
part  of  his  services  which  are  extra-professional; 
commission,  or  other  allowance  made  for  such  seni( 
being  the  onl^  proper  and  a  full  remuneration  fori 

yacksoHj  y, — The  questions  which  we  hat 
had  to  consider  in  this  appeal  are  subsu 
tially  iwo  ijlrst,  Is  the  defendant,  Mr.  £im«s».] 
as  a  barrister-at-law,  debarred  from  claimis^^ 
remuneration  for  services  proFessional  and 
extra-professional  rendered  by  him,  or  fr(HS 
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pleading  and  setting  off  a  debt  due  to  him 
on  account  of  such  services?  and,  second^ 
Is  the  remuneration  which  he  demands  in 
this  case,  and  which,  in  large  reduction  of 
his  original  claim,  the  Court  below  has 
awarded  him,  excessive  and  unreasonable  ? 

Upon  the  first  of  these  questions,  it  is  to 
be  observed,  that,  although  Mr,  Elmes 
describes  himself  at  the  head  of  his  bill  of 
costs  and  elsewhere  as  barrister-at-law,  he 
was,  in  fact,  employed  as  advocate  of  the 
Rangoon  Court,  law  agent,  and  general 
man  of  business.  In  Rangoon,  as  the  learned 
Recorder  informs  us,  an  "advocate"  ordi- 
narily and  necessarily  combines  the  functions 
of  counsel  and  attorney,  there  being  no 
attorneys  in  British  Burmah;  and  the  busi- 
ness entrusted  to  Mr.  Elmes  went  far 
beyond  the  business  of  a  legal  practitioner, 
comprising  the  negotiation  of  contracts  of 
sale  and  lease,  interviews  with  the  revenue 
officers  of  Government,  employment  and 
payment  of  engineers  and  surveyors,  and  so 
forth.  In  respect  of  these  various  services, 
Mr.  Elmes  (having  a  considerable  sum  of 
money  belonging  to  the  plaintiffs  in  his 
hands)  exhibited  a  bill  of  charges  amount- 
ing (inclusive  of  commission)  to  Rs.  5,865-6 

• 

annas,  out  of  which  charges  amounting 
in  the  aggregate  to  Rs.  2,218  have  been  dis- 
allowed by  the  Court  below.  Out  of  the 
balance  of  about  Rs.  3,647,  no  less  than 
Rs.  2,250  are  two  lump  sums  payable  as  com- 
mission on  the  letting  and  selling  of  the 
property  in  respect  of  which  Mr.  Elmes  had 
been  connected,  and  Rs.  25  more  are  his 
commission  on  the  sale  of  a  boiler.  It  is  a 
little  difficult  to  see  how  Mr.  Elmes's  quality 
of  barrister-at-law  precludes  him  from 
recovering  these  amounts  if  he  has  earned 
them. 

Upon  the  question  of  law,  we  have  been 
referred  to  these  authorities — Kennedy  rj. 
Brown,  13  Scott,  C.  B.,  Krishna  Rao  w. 
Mutu  Kishen,  4  Mad.  244,  and  Shumsoon- 


nissa  Begum  vs,  Carrapiet,  Bonhier's  316. 
The  first  of  these  cases  commands  our  fullest 
respect,  and  the  other  two  have  our  entire 
concurrence  ;  but  not  one  of  the  three  is 
precisely  in  point.  It  appears  to  us  to 
result  from  the  two  first-mentioned  autho- 
rities that  to  produce  the  incapacity  spoken 
of  there  must  be  the  profession  of  barrister 
or  advocate,  coupled  with  the  right  of  advo- 
cacy in  the  particular  Court  and  the  business 
of  advocacy,  as  the  subject-matter.  In  the 
third  case,  so  far  as  it  bears  on  the  matter 
now  under  consideration,  it  was  decided  that 
the  officer  of  the  Court,  an  attorney,  clothed 
with  'the  character  and  deriving  benefit 
from  his  position  as  such,  could  not 
shake  off  his  responsibility  by  undertaj^ing 
business  just  beyond  the  local  jurisdic- 
tion. In  the  observations  made  by  Jackson* 
J.,  and  by  Colvile,  C.J.,  we  heartily 
agree ;  but,  in  the  present  case,  Mr.  Elmes 
was  acting  both  within  the  jurisdiction  and 
in  a  capacity  in  which  it  seems  not  unusual 
to  employ  law  agents  or  advocates  in 
British  Burmah.  Except  in  one  respect,  to 
which  we  shall  advert  presently,  it  seems  to 
us  that  Mr.  Elmes  styled  himself  barrister- 
at-law  just  as  he  might  have  styled  himself 
LL.D.,  if  he  had  happened  to  take  that  degree. 
We  think,  therefore,  that  Mr.  Elmes  is  not 
precluded  by  his  quality  of  barrister  from 
setting  up  any  debt  which  may  be  due  to 
him  by  the  plaintiffs. 

The  ne^t  question,  and  one  of  some 
embarrassment  to  us,  is,  whether  the  charges 
which  are  actually  made  are  such  as  the 
Court  ought  to  sanction  on  the  part  of  one 
of  its  officers  as  Mr.  Elmes  undoubtedly  was, 
though  the  nature  of  his  business  was  very 
comprehensive.  The  Burmah  Courts  Act, 
1872,  in  section  59,  provided  that  the  fees  to 
be  received  by  any  advocate  should,  at  all 
times,  be  subject  to  the  control  and  taxation 
of  the  Recorder,  and  that  no  fees  should  be 
recoverable  by   any  advocate,   unless  they 
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should  have  been  allowed  after  taxation. 
This  provision  indeed  clearly  points  to  the 
advocate's  capacity  to  sae  for  his  fees,  or 
claim  them  as  a  debt,  and  Mr.  Elmes  appears 
to  us  to  have  been  merely  an  advocate 
admitted  to  practice  upon  his  qualification  as 
a  barrister.  It  has  not  been  shown  to  us 
that  any  rules  or  scale  of  fees  had  ever  been 
prescribed,  which  appears  to  us  a  fact  much 
to  be  regretted,  nor  that  any  of  the  fee$ 
claimed  in  this  case  (and  some  of  them  are 
undoubtedly  fees  proper  to  litigated  business) 
had  been  taxed. 

The  recent  Act  XVII.  of  1S75  more  par- 
ticularly provides  (Chapter  VII ,  section  90) 
for  the  making  of  rules  regulating  the  fees 
payable  to  practitioners  and  the  control  and 
taxation  of  costs;  and  it  is  to  be  hoped  that 
time  has  not  been  lost  in  making  salutary 
provision  for  the  prelection  of  suitors. 

We  have  said  that  we  find  ourselves 
embarrassed  in  dealing  with  this  question  by 
the  novelty  of  the  case  and  by  the  want  of 
such  local  information  as  is  necessarily  pos- 
sessed by  the  local  tribunals.  If  we  could 
discover  the  principle  on  which  the  learned 
Recorder  has  proce«ded  in  allowing  or  dis- 
allowing charges,  and  that  principle  was 
reasonable,  we  should  not  think  it  right  to 
Interfere  on  appeal  in  a  matter  so  much 
within  the  discretion  of  his  Court ;  but  that 
principle  is  not  apparent  to  us,  and  we 
consider  that,  even  after  the  deductions  made, 
there  are  still  charges,  such  as.  the  Court 
below  ought  not  to  have  sanctioned  on  the 
part  of  its  officer.  These  we  shall  very 
shortly  stale ;  but.  before  doing  so,  we  will 
refer  again  to  an  observation  made  at  the 
hearing  of  the  appeal  to  which,  at  the  lime, 
no  satisfactory  answer  was  iriven.  It  was 
asked  why,  during  all  the  time  when  these 
transactions  were  pending,  the  Lind  Mortgage 
Bank  had  made  no  inquiry  as  to  Mr.  Eimes's 
terms.  It  now  seems  to  us  that  some  answer 
to  this  objection  may  be  found  in  the  fact  of 


Mr.  Elmes's  describing  himself 

at-law.     He  was  manifestly  not  acting 

strict  line  of  duty  of  a  barrister.  End 

of  the  work  which  he  undertook  was, 

have   already  observed,    quite    bejondj 

legal  province.     The  only  significance,! 

fore,  which  it  was  possible  to  attach 

using  that  title   was,   that   it    held 

assurance  that  in  his  dealings   be 

observe  that  fairness  and  honoorai>le 

tion  to  professional  rule  which  ch; 

the   Bar,  and   his  instructions   having 

conveyed  to  him  by  a  firm  of  atc< 

Calcutta,  they  may  have  considered 

charges  would  be  regulated  by  the 

sional  custom  with  which  they  were 

sant. 

This  being  said,  the  principle  wbi 

think  should  be  adopted  is  this  :  Mr. 

remuneration   should   be   divided    into 

parts,  corresponding  with  his  legal  and 

legal  employment;  and  in   that  part 

legal  employment,  in  which  he  acted 

as  attorney,  he  should  recover  charges 

very  much   in   excess  of   those    which] 

attorney  here  would  receive,  and  that  iirj 

extra-legal  part,  there  should  be  no  attori 

charges  whatever  allowed.      If    it  be 

that  this  is  the  principle  which  the  1( 

Recorder  intended  to  lay  down  in  the 

which  we  read  from  page  13  of  the  Pi 

book,  viz.:  "In  dealing  with  thedefendi 

"bill,  I  have,  therefore,  to  see  what 

"relate  exclusively  to  the  legal  work, 

"  award  a  fair  and  reasonable  remunei 

"for   it;   and  what,    if   any,    are   made 

*'  services  which  have  reference  to  the 

"  of  the  property  alone,  and  entirely  di! 

"them,  as  the  commission   charged  is 

"  only    remuneration   he   is   entitled  Xo 

"  them,"  then  we  are  bound  to  say  that  it 

not  laid  down  with  sufficient  precision, 

carried  out  with  sufficient  strictness.    Appl 

ing  the  principle  stated  to  items  6,  13, 

44,  47»  49»  5»»  54»  5^'  59'  ^*»  and  64ofi 
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>sts    (as    shown    in    the   margin), 
reductions.         Rs.     289    more    are 

struck  out,  and  a 
very  rigid  application 
would  probably  bring 
about  a  still  further 
reduction. 

We       think       the 
plaintiffs  might  very 
fairly  demur  to  being 
asked  to  accept   the 
award    of   the    three 
len  referred  to,  who,  though  doubtless 
ible  men,  were  all  members  of  the 
rofessioQ  as  the  defendant  and  obvious- 
;sted  in  maintaining  the  very  high 
to  which  the  plaintiffs  objected, 
the  rate  of  commission  which  was 
tized  as   exorbitant    by   the   learned 
ite-General,    we    observe    that    this 
does  not  seem  to  have  been  raised 
Court  below,  and  that   the  rate  is 
itiy  approved  by  the  learned  Recorder. 
IS  also  observed  that  there  was  nothing 
that  defendant  had  brought  vendor 
ircbaser    together;    but,  seeing   that 
h  had  no  other  representative  on  the 
re  think  no  doubt  can  arise  as  to  that, 
is  so  found  by  the  Recorder, 
plaintiffs  were  refused  their  costs  in 
)art  below,  inasmuch  as  the  amount 
lich  judgment   was  given  was  within 
irisdiction    of    the    Court    of    Small 
We  should  have  thought  the  plaint- 
ititled  to  their  costs   notwithstanding, 
the  fact  that,  although  Mr.  Elmes's 
was  exorbitant,  the  Bank's  offer  was 
ly  unreasonable.     They  made  no  offer 
Mr.  Elmes  could  have  accepted,  and 
iTt's  decision  was  equally  far  removed 
the  ground   taken  by  either  of  them, 
therefore  think  we  ought  to  vary  the 
of  the  Court    below  so   far    as    to 
that  the   plaintiffs   are   entitled  to 
n  from  the  defendant  Ks.    935    in 


lieu  of  Rs.  646.  The  order  as  to  costs 
to  stand,  and  each  party  to  pay  his  own  costs 
of  this  appeal. 


The  25th  April  1876. 

Present : 

The  Hon'ble  Louis  S.  Jackson  and  W.  F. 
McDonell,  Judges, 

Mistake  of  Boundaries— Construction  of  Con- 
veyance—Intention of  the  Parties— Hindu 
Widow's  Power  to  grant  Permanent  Tenure— 
Her  interest  in  the  Accumulations  and  in  the 
Income— Ratification  by  Reversioners— Limit- 
ation—Partition  and  Khas  Possession. 

Case  No.  45  of  1S74. 

Regular  Appeal  from  a  decision  passed  ly 
the  Second  Subordinate  Judge  of  the 
24'PergunnahSy  dated  the  gth  Febru- 
ary 1874, 

Sreemulty  Puddo  Monee  Dossee  (Plaintiff), 

Appellant^ 

versus 

Dwarkanath  Biswas  and  others 

(Defendants),  Respondents, 

* 

The  Advocate-General,  Messrs,  W,  C, 
Bonner jee  and  R,  T.  Allan^  and  Baboo 
Ashootosh  Mookerjee  for  Appellant. 

Mr,  J,  T,  Woodroffe  and  Baboos  Ashootosh 
Dhur,  Roma  Nath  Law,  and  Sreenath 
Chunder  for  Respondents. 

Where  by  mistake  a  part  only  of  the  premises  intend- 
ed to  be  mortgaged  is  described  in  the  deed,  and  would 
alone  pass  under  a  bill  of  sale  in  execution  to  the  auc- 
tion-purchaser, HELD  that  the  Court  ought  to  interfere 
for  the  rectification  of  the  instrument,  and  that,  regard 
being  had  to  the  intention  and  subsequent  dealings  of 
the  agreeing  parties,  it  ought  to  be  construed  as  if  it 
had  expressly  and  fully  mortgaged  and  conveyed  the 
entire  premises  in  question. 
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Where  a  piece  o(  land  is  held  partly  by  a  permanent 
lease  and  partly  by  an  amulnama  g^ranted  almost  si- 
multaneously and  intended  eventually  to  be  changed  for 
a  lease,  and  thereupon  the  whole  piece  oi  land  is  thrown 
into  one  compound  and  occupied,  and  new  buildings 
are  erected  thereupon  with  the  consent  of  the  lessor,  and 
there  is  no  failure  on  the  part  of  the  lessee  to  comply 
with  the  terms  of  the  grant,  held  that  the  permanent 
grant  is  to  be  impliedly  extended  to  the  entire  premises 
in  question,  notwithstanding  that  no  lease  was  formally 
granted  with  respect  to  the  remaining  portion  as  ori- 
ginally contemplated. 

It  being  doubtful  whether  the  purchase  of  the  land 
in  dispute  by  the  plaintiff's  mother  was  made  out  of  the 
current  income  (in  which  case  it  is  her  self-acquired  pro- 
perty) or  out  of  accumulations  oi  her  husband's  estate* 
HELD  (broadly  following  the  principle  laid  down  in 
Soorjeemonee  Dassee  vs.  Denobundo  Mullick,  9  Moore, 
p.  123)  that  the  purchase  being  made  with  moneys  do* 
rived  from  the  income  of  her  husband's  estate  then  ly- 
ing in  her  hands,  she  was  competent  to  alienate  her 
right  and  interest  in  whole  or  in  part  to  re-convert  them 
into  money,  and  spend  it  if  she  chose. 

Grose  vs.  Amritomoyee  (4  B.  L.  R.,  O.  C.  J.,  p.  40) 
explained  and  reconciled;  and  Gonda  Koer  vs.  Koe- 
roodoy  Sing  (14  B.  L.  R.,  p.  164)  distinguished. 

The  plaintiff  having  known  the  nature  of  the  original 
grant,  and  herself  recognized  and  acquiesced  in  the  acts 
of  the  lessee,  held  that  she  was  bound  by  the  acts  of 
her  mother,  which  as  a  whole  resulted  beneficially  for 
the  estate ;  and  that  in  any  case  she  was  precluded  from 
questioning  them  now  by  the  law  of  limitation,  the 
present  suit  having  been  brought  more  than  13  years 
subsequent  to  the  death  of  the  mother. 

The  Appellate  Court  is  competent  to  deal  with  the 
point  of  limitation  as  being  one  of  pure  law,  although 
it  may  not  have  been  entertained  by  the  Court  below  : 

Held  that,  in  a  suit  for  partition  like  the  present  one, 
the  land  in  dispute,  being  in  the  exclusive  possession  of 
a  single  co-sharer,  should  fall  as  a  whole  in  the  share  of 
one  or  othdr  of  the  co-owners,  and  not  be  sub'divided 
among  them. 

Jackson^  J. — ^The  plaintiff  brought  this 
suit  against  five  persons,  of  whom  the  first 
four  were  the  sons  of  one  Muthoor  Mohun 
Biswas,  deceased,  and  the  fifth  is  Jugo- 
dumba,  the  widow  of  Muthoor  Mohun,  and 
the  only  sister  of  plaintiff  herself.  The  suit 
was  for  declaration  of  the  plaintiff's  title 
jointly  with  her  sister  to  13  beeghas  of 
land,  for  ejectment  of  the  defendants,  for 
partition  of  the  land  into  two  equal  parts, 
for  khas  possession  of  one-half  share,  mesne* 


profits,  and  costs  of  suit  under  tbe  fi 
circumstances.     It    was    alleged 
C.  B.  Stewart  had  taken,  by  interck 
pottah  and  kubooleut,   from  Rash 
Dossee,  at  a  rental  of  Rs.  169  per 
13  beeghas  of  land,  being  part  of  pi 
lands  owned  and   held  by  the 
Monee  (mother  of  plaintiff  and  of  di 
No.  5) ;  that,  on  the  death  of  Rash 
the  plaintiff  and  defendant  No.  5  as  hcrl 
succeeded  in  equal  shares  to  the  prof 
by  her ;  and  that  Stewart  continued 
to  her  (plaintiff)  and  to  her  sister,  d^< 
the  rent  reserved  in  the  pottah  till  his 
in  1 271,  from  which  date  no  rent  had 
paid  to  the  plaintiff,  whereby  she 
entitled  to  khas  possession,  and  endear 
on  5th  Cheyt  1274,  to  enter  on  such 
sion,  but  was  obstructed  by  Muthoor 
who,  in  collusion  with  defendant  No, 
wife,  remained  in  wrongful  possei 
he  died,  after  which  his  sons,  thedef< 
I  to  4,  in  like  manner,  kept  wrongful 
sion,  and  therefore  this  suit. 

The  main  answer  to  this  plaint  was 
of  Jugodumba,  defendant  No.  5.  Her 
gations  were  the  following:  That 
had  taken,  along  wiih  other  pieces  of 
from  other  owners,  5  beeghas  from 
Monee  under  a  mouroSee  pottah  ;  bad  tl 
all  this  ground  into  one  compound  and 
thereon  a  large  house  with  out-offices; 
the  plaintiff's  assertion  of  the  area 
being  13  beeghas  was  false;  that 
in  May  1863,  mortgaged  the  whole  land 
premises  to  Mr.  Peterson,  who  (after 
death  of  Stewart)  sued  upon  his  mi 
and  obtained  an  order  for  the  sale  of 
property  which  was  knocked  down  to  her 
band,  Muthoor  Mohun,  on  the  27th  Aa;^ 
1867,  for  Rs.  27,000 ;  that  he  got  into  possd 
sion  and  enjoyed  the  property  till  his  datfl| 
when  the  defendants,  his  sons,  succeedeifj 
that  they  first  made  a  gift  to  her  of  a  sndl 
portion  of  the  ground^  and  three  of  tM 
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afterwards  made  her  a  gift  of  the  remainder, 
whereon  the  defendant  had  commenced  and 
was  then  proceeding  with  the  erection  of 
a  large  temple,  on  which,  at  the  commence- 
ment of  the  suit,  a  large  outlay  had  already 
been  incurred;  that  she  consequently,  as 
representative  in  title  of  Stewart,  was  lawfully 
in  possession  as  mourosee  mokurrureedar; 
that  all  questions  relative  to  the  partition  of 
joint  property  between,  her  and  the  plaintiff 
had  been  determined  by  a  partition-suit  and 
decree  in  the  High  Court,  Original  Jurisdic- 
tion, and  that,  moreover,  from  the  ground  in 
question  having  become  mixed  up  with  the 
ground  obtained  by  Stewart  from  other 
sources,  partition  was  impossible ;  that  con- 
sequently, if  the  land  in  question  was  to  be 
the  subject  of  any  fresh  decision  as  to  parti- 
tion, it  ought  to  be  assigned  as  a  whole  to  one 
or  other  owner  in  the  general  division ;  that 
plaintiff  was  not  entitled  to  khas  possession, 
bat  to  her  share  of  the  rent,  which  she  could 
have  whenever  she  pleased. 

Two  only  of  the  other  defendants  (Nos.,  2 
and  3)  filed  a  written  statement.  They 
generally  confirmed  the  allegations  of  their 
mother;  they  likewise  spoke  of  the  land  as 
consisting  of  5  beeghas,  but  did  not  make 
the  specific  statement  on  that  head  which  was 
made  by  their  mother.  (The  Court  below 
thinks  this  difference  was  designed,  the  men 
having  a  fear  of  the  penalties  of  perjury 
from  which  a  purdanasheen  woman  might 
be  supposed  to  be  exempt.  We  think  this 
conjecture  ill  founded  and  attach  no  import- 
ance to  the  variation.)  The  defendants,  more- 
over, all  alleged  that  plaintiff  had  received 
rent  from  the  mourosee  mokurrureedar  after 
he  acquired  Stewart's  rights  by  purchase. 

It  may  be  mentioned  here  that  plaintiff, 
after  she  had  lodged  her  plaint,  applied  for 
an  injunction  to  restrain  the  defendant,  Jugo- 
dumba,  from  proceeding  with  the  erection  of 
her  temple,  stating  that,  if  she  (plaintiff) 
succeeded  in  her  salt  and  got  possession^  it 
Vol.  XXV. 


would  be  repugnant  to  her  feelings  as  a 
Hindoo  to  pull  the  temple  down,  and  that 
consequently  to  continue  the  building  would 
be  a  continuance  of  waste.  This  applicationi 
however,  on  cause  being  shown,  was  refased. 

Subsequently,  after  hearing  evidence,  the 
Subordinate  Judge,  in  an  elaborate  and  able 
judgment,  dismissed  the  plaintiff's  suit. 

We  think  it  unnecessary  to  set  forth  in  oar 
judgment  the  various  issues  which  were 
framed  and  inquired  into,  because  some  of 
them  are  now. immaterial,  and  others  may, 
with  convenience,  be  stated  differently  and 
in  different  order. 

The  Court  below  found  in  short  that 
Stewart  had  taken  13  and  not  5  beeghas  from 
Rash  Monee — 5  under  a  regular  mokar- 
ruree  pottah,  and  the  remainder  ander  an 
amulnama  which  was  to  have  been  ex- 
changed for  a  pottah  after  final  measurement 
of  the  land ;  but  that  no  such  further  steps 
had  been  taken,  the  tenancy  continuing  on 
the  footing  of  the  amulnama.  That 
Stewart  had  given  a  mortgage  to  Peterson, 
but,  by  mistake,  the  deed  of  mortgage  only 
operated  on  Stewart's  land  other  than  wha^ 
had  been  taken  from  Rash  Monee  ;  that  the 
Court  had  ordered  a  sale  of  the  property, 
but  that,  by  a  like  inadvertence,  the 
Registrar  of  the  Court,  in  its  Original 
Jurisdiction,  had  only  sold,  that  is,  his 
deed  only  conveyed,  the  like  portion;  that 
in  consequence  the  defendants  had  not 
acquired  any  title,  but  that  plaintiff  was  not 
thereby  entitled  to  re- enter,  the  title  being 
still  in  Stewart's  representatives.  He  found 
that  plaintiff  had  received  no  rent  since 
Stewart's  death,  but  held  that  such  failure 
gave  her  no  right  to  re-enter.  Being  there- 
fore of  opinion  that  plaintiff  was  not  entitled 
to  khas  possession,  but  that  the  defence 
had  not  been  wholly  honest,  he  dismissed 
the  suit,  but  without  costs. 

The  plaintiff  appealed  to  this  Court,  and 
the  appeal  came  on  for  hearing  first  on  the 
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a5ih  January  1875.  On  that  occasion,  11 
was  contended,  and  as  we  thought  wiih 
reason,  that  it  was  material  to  inquire 
whether  Rash  Monee  had  power  to  grant 
the  pottah  and  amulnama;  and,  for  the 
reasons  stated  in  our  interlocutory  order  of 
that  day,  we  sent  the  case  down  for  a 
finding  on  that  issue.  This  point  was 
considered  very  fully  and  discussed  at  greai 
length  by  the  Subordinate  Judge,  with  the 
result  that  he  found  it  nut  proved  thai 
Rash  Monee  had  no  authority  to  grant  the 
lease,  and  that  he  toundcircumbtance»  which, 
in  his  opinion,  fully  juhtiiied  the  grant. 
He  reported  that,  with  reference  to  this 
part  of  the  inquiry,  a  plea  of  limitation  had 
been  raised;  but  ihat,  conceiving  himseh  pre- 
cluded by  the  terms  of  our  order,  he  had 
not  heard  the  parties  on  that  qucsiiun.  Tnc 
plaintiff,  appellant,  thereon  filed  her  objec- 
tions to  such  finding,  and  the  appeal  came 
on  again  for  hearing  on  the  7th  December 
last. 

It  may  be  taken  as  undisputed  now  that 
Rash  Monee  gave  Mr.  Siewart  a  pctiah 
fo**  5  beeghas  in  1859,  and  an  amulnama 
for  8  beeghas  more  in  April  i8^o;  and  thai 
It  was  their  mutual  intention  that  the  whole 
13  beeghas  should  be  held  by  Stewart 
as  a  mourosee  and  mokurruree  holding,  and 
that  Stewart  occupied  and  paid  rent  accord- 
ingly to  the  time  of  his  death  in  June  1864  ; 
that  Muthoor  Mohun  Biswas  bought  what- 
ever was  sold  under  the  Court's  order;  and 
that  in  consequence  he  got  possession  of 
the  hnd  in  di<?pute  Finallv  that  Jugo- 
dum^a  is  now  clohcd  with  whatever  righi« 
Muthoor  Mohun  acquired. 

The  material  questions  in  this  appeal 
are,  it  seems  to  us,  the  following  : — 

!si. — D.)es     the  defendant,    jujo^umla. 
completely  represent  in  estate   Mr.   C    B 
Stewart  ? 

and. — ^Did    Stewart    hold    all    the    Uud 


including  that  to    which     the 
relates  by  a  mourosee  mokumiree  ti 

jrd, — Had  Rash  Monee  paver  10 
such  tenure  (and    this    inquiry 
que>tion  of  ownership  of  the  laad 
these  13  beeghas  formed  a  pan)? 

f/A. — Has  the  plaintiff   recogoiaed 
ratified  Rash  Monee 's  act  by  the 
ot  rent  or  otherwise  ? 

jM. — If  these  two  qaesiioos  be 
mined  in  the  negative,  is  the  presi 
oui  of  time  ? 

6ih, — If  the   tenure  be  not  valid, 
piainiiO  entitled  to  a  partiiion  aiul  10 1 
diate  [.csse^siGt)  6i  a  moiety? 

As  to  the  fiist  of  these  qnestionSt 
doubtless  true  thai  the   montage 
uv  *ur  of  Mr.  Peterson  contained  by 
cation  of  boundaries  only   that  poiti 
his  Pitiaghur  premises  which  be  bad 
chased  from  the  Biswas'  semindais, 
13  out  of  the  26  beeghas,  or,  to  desc 
in  a  different  way,  the  other   balf  of 
compound  from  that  now  in  dispute; 
we   entirely   concur  with  the  Coori 
in  thinking  that   Stewart  intended  to 
gage,  and  th  at  Peterson  intended  to 
mortgage,  the  whole  compound  and 
ings  standing  on  it,  and  that  the  d 
the  deed,  undiscovered  by  the  parties, 
from  the  mistake,  and  it  must  be  said 
want  of   care,  of  the   attorneys   who 
up  the  deed,   and  who  for  this  purpose 
ferred  only  to  the  English  conveyance 
gave  Stewart   title  as  to  13  beeghas 
examining   the    Bengali    document 
i;ave  him  title  to  the  remainder.    It  s 
be  aided,   however,  that  the  mistake 
iireitiy    promoted  by    the    Identity  of 
Bis. v  13   zemindars   who   conveyed   the 
^>ee;^his  in  question  with  the  SQperk>r  I 
l"rd  of  Rash   Monee  under  whom  the 
other  principal  p  mtons  were  held. 

I(  i<«  also  true  that  the  conveyance  ei^ 
cd  by  the  Registrar  on  the  Onginal  SMe  mi 
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Muihoor  Mohun  carried  on  ihe  misicike  by 
using  the  same  terms  as  tho^^e  contained  in 
the  mortgage-deed,  which,  indeed,  was  natu- 
ral and  inevitable,  unless  the  Court,  at  the 
time,  had  ordered  otherwise.  But  it  is  no 
less  clear  that  the  Court  intended  and 
ordered  the  sale  of  the  entire  mortgaged 
premises  in  the  same  manner  as  the  mort- 
gagor and  mortgagee  mutually  understood 
themselves  to  be  dealing  with  the  whole 
land  and  premises. 

This   consequently  appears  to   us  to  be 
precisely  one  of  tliose  cast's  in  which   thtr 
Court  would,  if  called  on,  inteifere  for  the 
rectification   of    instrumcfnts    which   imper- 
fectly carry  out  the  intentions  of  the  panics 
agreeing,  and  we  iihall,  therefore,  treat  these 
instruments     as    if     they     had    fully     ami 
expressly     mortgaged    and    convt-yed     the 
whole  of  his  premises,  such  a  course  being, 
moreover,  in  accordance  with  the  behaviour 
of  Stewart's  own  representatives  who  sur- 
rendered up  the  whole  of  the  premises  afiei 
the  sale,  and  have  never  since  questioned 
the  effect  of  it  as   a  transfer  of  the  whole 
property ;  nor  is  the  price  paid  by  Muihoor 
Mohun  at  all  an  element  for  conbideration 
here.    Though   less  by  a  good   deal  than 
what  Stewart  had  spent,  it  was  not  incon- 
siderable, nor  was  the  depreciation  greater 
than  is  gommon  in  such  cases.     Moreover, 
Muthoor   Mohun   was   not   a  party   to   the 
suit,  and  had  no  share  in  bringing  on  the 
sale,   and  he  bought  at  a  public   auction. 
This  question,  therefore,  we  decide  in  favour 
of  the  defendants. 

Upon  the  second  point,  we  are  clearly  of 
opinion  that  the  amulnama  for  8  beeghas  Is 
now  as  much  binding  on  Rash  Monee  and 
her  heirs  as  the  pottah  for  the  5  beeghas 
first  granted.  It  was,  undoubtedly,  in  con- 
templation to  execute  a  further  and  formal 
pottah  after  measurement,  but  Rash  Monee 
did  not  tbiDk  fit  (0  measure.    Stewart  did 


all  that  he  was  called  .upon  to  do.  He 
paid  the  consideration,  he  afterwards  paid 
his  rent.  He  was  allowed  to  enclose  the 
whole  area,  and  he  finally  built  his  house 
and  out-buildings  partly  on  the  land*  in 
dispute,  and  he  certainly  would  not  have 
built  in  that  position  at  all,  unless  he  had 
been  as>ured  of  his  grant  in  perpetuity. 
We  are,  therefore,  of  opinion  that  Rash 
.Monee,  as  far  as  she  could,  conferred  upon 
Mr.  Stewart  a  mourosee  mokurruree  right 
Which  extended  to  the  whole  13  beeghas 
held  by  her. 

We  come  now  to  consider  whether  such 
act  of  Rash  Monee  was  valid  and  is  a  good 
answer  to  the  plaintiff's  claim  to  re-enter; 
and  in  connection  with  this  issue  it  has  been 
debated  whether  the  property  of  which  the 
13  beegiias  forme  i  a  pirt  was  included  in  the 
husband's  estate  or  v^s  Rash  Monee's  stree- 
dhun ;  whether  it  was  purchased  out  of  the 
income  ot  the  estate  or  out  of  accurpulations; 
whe:her    Rash     Monee    distinguished    her 
separate  estate  and  kept  separate  khattas  and 
accounts  thereof,  and  so  on ;  and  plaintiff  has 
contended  that,  if  the  property  in  question 
was  purchased  out  of  accumulations  of  the 
income,  or,  if  not,  as  part  of  the  income 
converted  into  land  and  so  Impressed  with 
an    immoveable    permanent     property,     it 
merged    in    the   corpus    of    the  husband's 
estate,  and  so  was  beyond  the  power  of  a 
Hindoo  widow  to  alienate,  for  that  the  grant 
of  a  mourosee  mokurruree  tenure  was  as 
much  an  alienation  in  the  eye  of  the  law 
as    if    she    had    sold    the    land    out    and 
out. 

It  is  clear  that  Rash  Monee  was,  for  many 
years,  in  the  enjoyment  as  widow  of  an 
estate  yielding  little,  if  anything,  short  pf 
65,000  rupees  yearly,  and  possibly  more. 
This  is  staled,  we  find,  by  a  witness  of  the 
plaintiff's  own  as  the  income  of  the  Calcutta 
property  ajiione.    Tbe  pric9   p^d   for   the 
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property  in  qaestioQ  was  a  little  over  Rupees 
lo.ooo,  or  less  than  a  sixth  part  of  the  year's 
income.  It  is  not  very  clear  whether  Rash 
Monee  had  any  property  of  her  own  besides 
what  she  inherited  from  her  husband.  If 
she  had,  it  probably  was  very  small.  Evi- 
dence has  been  offered  to  show  that  she  had 
separate  accounts,  and  the  conclusion,  per- 
haps, cannot  be  very  certain.  If  the  property 
was  not  purchased  with  private  funds  of 
Rash  Monee's  own,  there  are  certainly  no 
materials  for  a  determination  whether  she 
bought  it  out  of  current  income  or  out  of 
accumulations,  the  former  is  quite  as  possible 
as  the  latter.  But  we  are  inclined  to  think 
this  inquiry  unimportant,  and  to  base  our 
decision,  if  necessary,  on  a  broader  and 
clearer  ground,  z^is.,  that  Rash  Monee,  having 
purchased  this  land  (if  she  did  so)  with 
moneys  derived  from  the  income  of  her 
husband's  estate  then  lying  in  her  hands, 
was  competent  afterwards  to  alienate  her 
right  and  interest  in  whole  or  in  part,  to 
re-convert  them  into  money  and  spend  it 
if  she  chose.  We  are,  indeed,  prepared  to 
go  so  far  as  this,  but  it  is  unnecessary  in 
this  case,  because  the  act  of  Rash  Monee  was, 
in  fact,  highly  beneficial  to  the  estate,  for 
she,  not  merely  obtained  a  bonus  which  came 
back  into  the  coffers  of  the  family,  but 
secured  a  large  rent  payable  for  ever.  It 
must  be  observed,  indeed,  that  the  position 
of  the  plaintiff  as  to  this  matter  in  the  latter 
stages  of  the  suit  is  very  widely  shifted 
from  the  ground  which  she  took  in  the 
plaint.  The  litigation  has  been  a  remarkable 
instance  of  the  cropping  up  of  fresh  points, 
themselves  in  turn  giving  rise  to  new 
objections.  But  we  have  not  thought  it 
proper  to  limit  the  investigation,  as  it  seemed 
best  to  consider  every  point  which  could  be 
suggested,  the  case  being  likely  to  be 
carried  as  far  as  animosity  and  the  possession 
of  ample  means  would  dictate. 

According  to  the  language  of  the  plaint. 


the  property  out  of  which  these  13 
were  granted   was    "  the    pun 
*'  bearing  and  rent-free  as  well 
**  and  mokurruree  lands  owned  and 
"the  late  Rash  Monee  Dossee/'  to 
"  on  the  death  of  our  mother  afores 
"  the  cO'Sharer-defendant  No.  5,  as 
'<  succeeded  in  equal  shares  to  the 
"  left  by  her."    Not  a  word  is  here 
the  property    being   part    of    the 
estate,   but  it  is  treated  as  Rash 
absolute  property  to  which  the  plaii 
the  defendants,  as  her  heirs,  had 
But  is  the  mourosee  lease  granted  bj 
Monee    from    any    point   of    view 
as  against  her  daughters,  and 
as  against  one  of  them  only?   It 
indeed   that,   on   the  death   of   the 
the   daughters  take  absolutely,  and, 
widow  has  exceeded  her  powers,  thq^i 
avoid  the  alienation  in  like  manner 
reversioners   may.    But  has   the  wtdi 
this  case,  exceeded  her  rights  ? 

Let  us  consider  the  case  first  as 
purchase  out    of  current,    i*.  e.^   the 
income,    as    we    have    said   appears 
probable.     It    in    that    case    becomesj 
self-acquired  property  obtained  with 
which    unquestionably   was    hers    to 
if  she  thought  fit.     If  she  had  sqi 
the   whole   amount   on   frivolous  pi 
or   bestowed   it  on    her    father's  r< 
the  heirs  would,  according  to  a  cui 
modern    decisions,    have    had    nothii 
complain   of.     She   has   not  done  sOb- 
she  has  spent  it  in  land  of  which  the< 
has  been  allowed  to  descend  to  the 
As  to  the  particular  portion,  she  has 
a  part  of  the  owner's  right  in  terms 
advantageous     to     the     heirs.       Bat 
Advocate-General  contended  that,  by 
verting  the  money  into  land,  she  roaitoj 
irrevocably  part  of  the  corpus.     We 
no  authority  for  this  contention. 

But  we  can  conceive  a  case  in 

d 


cm 


THE  WSEKLT  REPORTER. 


Rulings* 


341 


w   having  no  present  occasion  for 

f^  moneys,  but,  foreseeing  one  after 

!|>se    of  a   year  or  two,  had  thought 

ble  to  invest  the  money  temporarily 

id,    can    she,    when    the    anticipated 

n  arrives,  re-sell  the  land   and   take 

ney,  or  can   the  heirs  step  in  and 

No.      You     have     unintentionally 

ht   this    money  into    the  corpus  of 

estate  by  converting  it  into  land,  and 

I  the  land  now  will  be  waste  which 

entitled  to  restrain  "  ? 

will  next  take  the  case  of  accumula- 
There  is,  in  9  Moore's  Indian  Appeal 
the   case  of   Soorjo    Monee   Dossee 
[no   Bundhoo   Mullick,   in  which  the 
lal  Committee  held  that  the  appellant 
t**  entitled  absolutely  in  her  own  right 
such  interest  and  accumulations  as, 
the  death  of  Suroop  Chunder  Mullick, 
or    have   arisen    from    the    one-fifth 
of     the    accumulations    to    which 
is    before    declared    to    have    been 
titled." 

the   later  case  of  Genda  Kooer   vs. 
vc    Oodoy     Singh,    14     Bengal     Law 
irts,  page  164,  the  Lords  there  sitting 
id  some  disposition  to  recede  from  the 
tentioned  ruling,  yet  their  Lordships' 
lal  to  apply  it  to  the  case  then  before 
was  based  on  grounds  of  distinction 
do    not  exist  in   the   present    case, 
i.  being  a  Bengal  case,  and  the  heirs  of 
Monee  herself  being  identical  with  the 
of  her  husband. 

[There  is  a  case  more  directly  in  point, 

nng  that  of  Grose  vs.  Amritamoyee  Dossee, 

Bengal    Law     Reports,     Original    Civil 

liction,  page  40,  in  which  Mr.  Justice 

»herson  clearly  holds   that  there   is  a 

inction     between     accumulations     and 

le,  and  observes  that  there  is  no  authority 


A 
«- 


which    permits    the    widow    to    deal    with 
accumulations  as  she  may  with  income. 

It  is  to  be  observed  that  this  was  an  ' 
appeal  heard  by  Peacock,  C.J.,  and  Mac- 
pherson,  J.,  and  the  Chief  Justice  is  silent 
on  this  point  as  he  held  the  agreement 
complained  of  to  be  invalid  on  other 
grounds.  The  case  of  Soorjomonee  Dossee 
appears  to  have  been  cited  in  the  argument, 
but  is  not  noticed  by  Macpherson,  J.  But 
what  are  accumulations  in  the  view  of 
these  cases?  Not  surely  the  accidental 
balances  of  one  or  two  years  of  the  widow's 
income,  but  a  fund  distinct  and  tangible. 
There  is  nothing  whatever  in  this  case 
to  indicate  that  any  such  fund  ever  had 
been  formed  ^or  had  existed,  and  we  see 
no  reason  to  suppose  that  accumulations 
had  ever  arisen,  except  that  the  widow 
may  have  spent  in  some  years  more,  in 
others  less,  and  in  that  sense  the  savings 
of  the  less  costly  year  mighj  be  an  accumula- 
tion to  meet  the  charges  of  the  next ;  and  as 
already  observed  there  is  not  even  technical 
"  waste."  The  dealings  of  Rash  Monee  with 
the  property  should,  we  think,  be  considered 
as  a  whole,  and  in  that  light,  they  result 
in  a  material  increase  both  of  property  and 
of  income  to  the  heirs. 

And,  if  the  evidence  for  the  plaintiflf  on 
this  point  proved  much  more  than  it  does, 
we  should  still  hesitate  in  the  face  of  her 
own  declaration  in  the  plaint.  On  this 
point  also,  therefore,  we  find  for  the  defend- 
ant. 

The  next  question  is  that  of  ratification 
or  adoption  by  the  plaintiff  of  the  act  of 
Rash  Monee.  We  think,  in  the  first  place, 
there  can  be  no  doubt  that  plaintiff  knew 
the  nature  of  the  first  pottah  at  any  rate, 
and  the  plaint  seems  to  show  that  she  or 
her  advisers  believed  the  whole  13  beeghas 
to  have  been  granted  by  the  pottah.    The 
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person  who  drew  up  ihe  poiuh  iias  biiice 
been  her  own  confidential  servant,  and  the 
fact  of  Stewart's  taking  the  giound  and 
building  extensive  premises  upon  it  would 
be  notorious.  We  find  it  stated  in  the 
plaint  Itself  that  Stewart  continued  to  pay 
rent  after  the  death  of  Rash  Monec  to  plaint- 
iff and  her  sister  so  long  as  he  lived,  and 
in  all  these  years  there  has  never  been  a  sug- 
gestion of  avoiding  the  lease  until  the  land 
having  come  into  Jugodumba's  han^ls,  bhe 
began  to  signalize  herstlt  by  an  act  which, 
whether  it  means  genuine  pieiy  or  onl) 
ostentation,  was  likely  to  give  offence  to  a 
sister  with  whom  she  was  on  bad  terms,  and 
who  would  be,  in  accordance  with  hum  in 
nature,  her  persistent  enemy  as  being  of  her 
own  household. 

But,  if  this  were  not  so,  the  suit  would, 
in  our  opinion,  be  too  late,  tor  both  grants 
are  antecedent  to  tne  death  of  Rash  Monee, 
which  took  place  in  February  1861,  the 
plaint  having  been  fiUd  on  the  i^tti  March 
1873.  Possession  had  thus  been  held  under 
those  grants  for  more  than  twelve  years 
before  the  commencement  of  this  suit.  Tne 
Subordinate  Ju  ige  refused  to  entertain  this 
plea  as  already  mentioned,  but  it  is  purely  a 
question  of  law,  and  we  have  no  difficulty  in 
dealing  with  it  on  tne  record. 


appears  to  u^  extremely  ofiFcnsive.  Wei 
therefore,    irrespectively    of    other 
stances,  hold  the  suit  to  be  barred  bf 

tion. 

And  upon  the  last  qaestion  of  tDpj 
reference  10  our  deci^]on  of  the  ether 
the  plaintiff  has  of  course,  in  oor 
no  right  wbattvir  10  khas  posse&sioii. 
even  if  the  defendants'  title  were  ii 
and  Ra>h  Monee*s  Uase  invalid, and  the^ 
good  time,  ue  should  have  great  diffic 
such  a  ca^e  in  directing  a  panrtioo 
Und  which  has  come  into  the  possessboi 
of  I  he  co-ownt*rs  in  the  waj  described; 
.should  ceriainlv  direct,   if   the  matter 
not,  as  it  seems  that  it  is  not,  disposed^ 
the   decree  of   this   Court    in   its 
lurtsdiciion,  that  the  land  should  CaK 
whole  into  the  share  of  one  or  other 
two,  and  probably  into  the  share  of  the  d( 
ants. 

We,  therefore,  affirm  the  judgment 
Court  below,  and  dismiss  the  appeal 
suit   appears   to    us   exceedingly  vi 
and,  although  the  complication  of  the 
<ind  of  the  issues  raised   has  obliged  asl 
at  some  length  into  the  case,  we  think 
been  conspicuous  throughout  thatjusti( 
on  the  side  of  the  defendants. 


There  can  be  no  doubt  the  plaintiff  well 
knew  on  what  terms  the  land  was  held  and 
by  whom  it  was  held,  and  there  is  nothing 
on  record  from  which  we  can  infer  that  such 
knowledge  arose  at  any  time  subsequent  to 
the  death  of  Rash  Monee.  The  plaintiff 
affects  in  her  plaint  entire  ignorance  of  the 
purchase  by  Muthoor  M<»hun  and  of  the  fact 
that  Jugodamba  was  In  possession  ;  and  yet 
we  find  her  immediately  after  applying  for 
an  injunction  to  restrain  the  defendants  from 
proceeding  with  the  erection  of  the  temple, 
with  an  assumption  of  tenderness  of  con- 
science which,  considering  the  circurosuoces,  I 


We  do  not,  on  the  whole,  take  so 
able  a   view   of  the  defence  as  the 
below  has  taken,  but  we  do  not  di'^i 
order  as  to  costft.     But  the  plaintiff  mi 
all  the  costs  of  this  appeal,  inclodiiVI 
reference  under  section  354. 
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The  27ih  April  1876. 

Present : 

[on'ble  Louis  S.  Jackson  an.i  W.  F. 
McI>oneH,  Judges, 

it-debtor— Inheritance— Decree-holder. 

Case  No.  370  of  1875. 

Uaneous  Appeal  from  an  order  passed 
the     Subordinate    Judge   of  Funed- 
dated  the  20th  September  i8y£, 

if.  N.  P.  Pogose  (Decree-boldei), 
Appetlant, 

versus 

^ddeen   Mahomed  Ahsan  alias  Ali- 
^ddeen  Chowdhry  (Judgment-debtor), 
\pomdent, 

\e  Officiating  Advocate-General  and 
\  Mr,  C.  Gregory  for  Appellant. 

wo  Sreenath  Doss  for  Respondent. 

a  judg'inent'debtor  becomes,  by  inheritance, 

[the  decree* holders  in  respect  of  the  same  pro- 

a  share  in  it,  the    effect  of  the  inheritance, 

to  a  part  or  as  to  the  whole  of  the  decree,  is 

ish  it  pro  tanto, 

ckson,  y. — In  this  case  it  is  sufficient 
that  we  concur  in  the  view  taken  by 
ibordinate  Judge.  We  considered  for 
lent  whether  it  was  possible  to  make 
distinction  between  the  capacity  in 
Azim  Chowdhry  was  the  judgment- 
and  that  -in  which  he  became  one  of 
JCiee-hoiders  as  representing:  his  de- 
wife  ;  bm  it  appears  to  us  that  the 
tquence  as  regirds  ihat  share  in  the 
is  the  same  as  it  would  have  been  if 
id  purchased  the  whole  or  a  part.    . 

fe  think  the  effcfCt  of  inheritance  as  tn 
or  as  to  the  whole  is  the  e<tinction 
decree  pro  tvtlo.     The  appeal  is  di-- 
Kd  with  costs— five  gold  mohurs. 


The  3rd  May  1876. 

Present : 

The  Hon'ble  Louis  S.  Jackson  and  W.  F. 
McOonell,  Judges. 

Reyiew  of  Jadgfment— Fresh  Eyidence. 

Case  No.  1664  of  1875. 

Special  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Moorshedabad^ 
dated  the  4th  May  i^TS^  reversing  a 
decision  of  tfie  Moonsiff  of  Jungypore^ 
dated  the  2^lh  February  i8y^, 

Mr.  C.  G.  D.  Beits  and  others  (Plaintiffs), 

Appellants^ 

versus 

Bonsi  Mundul  (Defendant),  Respondent, 

Mr,  R,  T,  Allan  and  Baboo  Bhowanee 
Churn  Dull  for  Appellants. 

Baboo  Anund  Gopal  Paleet  for  Respondent. 

Where  a  suit  under  the  Rent  Law  was  dismissed,  and 
the  MoonsifT  granted  a  review  of  judgment  on  fresh 
evidence  without  satisfying  himself  that  it  had  been 
out  of  plaintiff's  power  to  produce  such  evidence  at 
first,  HELD  that  the  Moons-iff  had  acted  illegally  and 
without  jurisdiction,  and  that  the  Subordinate  Judge 
was  right  in  reversing  his  judgment  after  the  re-hear* 
ing,  but  that  the  decision  did  not  prejudice  plaintiff's 
liberty  to  appeal  from  the  original  decision. 

Jackson,  J, — This  was  a  suit  by  the 
landlord  for  khas  possession  or  ej'ectment 
of  the  defendant,  his  ryot. 

Ttie  defendant  pleaded,  amongst  other 
ihings,  that,  by  occupancy  for  more  than  twelve 
vears,  he  had  obtained  what  is  called  the 
right  of  occupancy,  and  he  could  not  be  eject- 
ed ;  and  this  (dea  of  his  was  made  out  in  the 
ju<igmeni  of  ihe  Mo  »nsiff,  who  accordingly 
dismisstd  the  plaintiff's  suit. 

After  the  suit  was  dismissed,  the  plaintiff 
teiidered  some  additional  evidence,  and  with- 
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oat  affording  proof  to  the  satisfaciion  of 
the  Moonsiff  that  such  evidence  was  not 
within  his  power  to  produce  at  the  time  of 
the  suit,  he  succeeded  in  obtaining  a  review 
of  judgment.  Thereupon  further  investiga- 
tion took  place,  and'finally  the  Moonsiff,  by 
a  second  judgment,  gave  the  plaintiff  a 
decree.  That  decree  not  being  commen- 
surate  with  the  plaintiff's  claim,  both  parties 
were  dissatisfied  and  appealed  against  it,  and 
both  the  appeals  came  before  Baboo  Amrito 
Lall  Chatterjee,  the  Subordinate  Judge. 
He  first  took  up  the  appeal  of  the  defendant, 
and,  finding  that  the  petition  of  review  had 
been  admitted  improperly  and  contrary  to 
the  ruling  of  the  Full  Bench  in  1 1  Bengal 
Law  Reports,  page  423,  he  entirely  set  aside 
the  second  judgment  of  the  Moonsiff,  and 
declared  that  the  suit  should  be  dismissed 
as  it  was  done  by  the  Moonsiff  in  the  first 
instance. 

It  is  contended  before  us  that  the  Lower 
Appellate  Court  ought  not  to  have  set  aside 
the  judgment  in  review,  inasmuch  as  the 
defendant  had  not  made  effectual  objection 
to  the  reception  of  that  petition.  Now  it 
is  shown  to  us,  however,  that  the  defendant 
did  all  that  he  could  by  making  a  petition 
of  objection  to  the  admission  of  the  review. 
It  is  clear  from  the  ruling  of  the  Full  Bench 
that  the  defendant  could,  at  that  time,  do 
nothing  more,  the  order  of  the  Moonsiff 
granting  the  review  being  final,  although  the 
decision  itself  is  open  to  appeal.  It  was 
on  the  occasion  of  the  appeal  that  the  defend- 
ant renewed  his  objection,  and  the  Subor- 
dinate Judge  was,  therefore,  quite  right  in 
interfering  with  what  the  Moonsiff  had  done 
illegally  and  without  jurisdiction,  and  revers- 
ing a  judgment  so  obtained.  This  special 
appeal,  therefore,  must  be  dismissed  with 
costs. 

Mr.  Allan  has  represented  that,  in  that 
case,  his  client  will  have  no  remedy  as  regards 
the  first  objection  by  which  the  suit  was 


dismissed.  We  might  not,  perfa^)s,  be 
disposed  to  sympathize  with  him  in 
matter ;  but,  as  at  present  advised,  we 
inclined  to  think  that  the  plaintiff  may 
an  application  to  the  Lower  Appellate 
for  leave  to  appeal  against  the  jad| 
originally  pronounced,  and  the  Court 
thereupon,  if  it  thinks  fit  in  the 
its  discretion,  admit  the  appeal,  regard 
had  to  the  mistaken  proceedings 
followed  upon  the  petition  of  review. 
this  is  a  matter  wholly  within  the  dii 
of  the  Lower  Appellate  Court. 


The  3rd  May  1876. 

Present : 

The  Hon'ble  Louis  S.  Jackson  and  W. 
McDonell,  Judges, 

Rejection  of  Plaint  under  Section  15. 

Case  No.  1600  of  1875. 

Special  Appeal  from  a  decision   passed 
the  Updating  Additional  Judge  of 
24'PergunnahSy     dated    the     ijtk    J\ 
iSyS,   reversing  a  decision   of  th* 
Moonsiff  oj  Alipore,  dated  the  gth  Ji 
nary  iS'jS- 

Sreemutty  Shoovankurry  Dabee  (Plaint 

Appellant, 

versus 

Dwarka  Nath  Mookerjee  (Defendant), 
Respondents 

Bah 00s  Ashootosh  Dkur  and  Mohinu 
Mohun  Roy  for  Appellant. 

Bahoo  Doorga  Mohun  Doss  for 
Respondent 

The  extraordinary  powers  conferred  on  Hijrh  Cositt 
by  section  15  are  only  exerdsed  when,  firstly,  thereto  ' 
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li  error  in  the  judj^mcnt  of  the  lower  Court ; 

%  the  plaintiff  has  entitled  himself  to  special 

:e.     The  rejection  of  an  application    under 

does  not  necessarily  amount  to  a  decision  on 

u     Where  a  suit  for  rent  was  thrown  out  by  a 

{and  subsequently  thrown  out  by  a  Small  Cause 

in  either  case  the  High  Court  refused  to 

|aoder  section  15,  but  a  different  Moonsiff  in* 

the  second  order  of  the  High    Court   as   a 

[of  the   Brst,  and  entertained  the  suit,  held 

fh  the  action  of  the  Hiofh  Court  did<not  affect 

yet»  as  plaintiff  had  a  substantial  claim,  the 

[oonsifF  did  right  in  receiving  it. 

\on,  y.— The  only,  question  which 
called  on  to  decide  in  this  case  is 
the  Judge  was  right  in  holding  that, 

|he  circumstances,  the  Moonsiff  had 

ly  to  entertain  the  suit.  It  was  a 
the  landlord  to  recover  rent.  The 
at  first  sued  to  recover  this  rent  in 

^rt  of  one  of  the  Moonsiffs  of  Alipore, 

•ew  out  the  plaint — returned  it,  we 
The  plaintiff  then,  being  given  to 
md  that  the  proper  Court  for  suing 
Small  Cause  Court  of  Sealdah,  went 
The  Small    Cause    Court,    in   turn, 

»at  the  plaint,  and  the  plaintiff  then 
tnis  Court,  and  applied  for  an  order, 
action   15  of  the  High  Courts  Act, 

ig  the  Moonsiff  to  receive  the  plaint. 

jhat  application,  the    Court   did    hot 

ii  to  make  any  order.  In  another 
tcisely  similar,  the  plaintiff  afterwards 
to  the  High  Court  for  a  similar  order 
Imall  Cause  Court.  That  application 
refused.  This  suit  was  then  again 
^d  in  the  Court  of  a  different  Moon- 

{Alipore,  and  it  being  objected  that 
bad  been  once  thrown  out,  and  that 
intiff  had   unsuccessfully   moved  the 
lourt   in   the   matter,   the    Moonsiff 
to   have   held   that,    although    the 

lourt  had  refused  to  make  an  order  in 
mce  with    the  plaintiff's   first   prayer. 

It,  by  afterwards  refusing  to  make  a 
order  on  the  Small  Cause  Court  in  a 

\t,  the  High  Court  had  in  fact  varied 
VoL  XXV- 


its  own  decision  in  the  matter  of  the  pre- 
vious application.  He  therefore  entertained 
the  suit,  and  gave  judgment  for  the  plaintiff. 
One  of  the  defendants   appealed,   and   the 
appeal   was   tried   before   Mr.  Cornell,  the 
Officiating  Judge  of  the  2*4-Pergunnahs.  Mr. 
Cornell   tried    the   appeal    merely    on    the 
point  of  jurisdiction.     He  considered,     in 
the  first  place,  that  the  order  of  the   fourth 
Moonsiff,  who  had  rejected  or  relumed  the 
plaint,  debarred  the  first  Moonsiff  from  after- 
wards entertaining  the  same  point.     He  also 
considered  that  the  order  of  the  High  Court, 
refusing  to  direct  the  Moonsiff  to   receive 
such  plaint,  ought  to  have  guided  the  first 
Moonsiff,  and  he  consequently  threw  out  the 
plaint.     Now  it  is  necessary  to  observe  that 
both  the  Courts  appear  to  have  quite  mis- 
apprehended the  effect  of  the  order  of  the 
High  Court  refusing  to  interfere  under  sec- 
tion 15  of  the  Statute.  That  is  a  section  giv- 
ing extraordinary  powers  to  the  Court,  at  least 
it  has  been  so  interpreted ;  and  it  is  one  on 
which   the   Court  never  acts    unless    it   is 
satisfied  of  two  things — firstly,  that  there  has 
been  a  capital  error  in  the  judgment  of  the 
Court  below  which  is  complained  of;  and,  in 
the  next  place,  that  the  plaintiff  has  entitled, 
himself  to  the  special  interference  of  this 
Court.     It,  therefore,  constantly  happens  that 
an  order  under  section  15  is  refused  by  this 
Court,  not  thereby  importing  that  the  action 
of  the  Court  below  has  been  right,  but  simply 
because  the  application  has  not  been  made 
under  circumstances  which  would  induce  this 
Court  to  exercise  its  extraordinary  powers. 
The   Additional  Judge   was,   therefore,  we 
think,  wrong  in  considering  that  the  order 
of  this  Court,  dated  the  18th  of  March  1874, 
ought  to  have  had  any  influence  with  the 
Moonsiff   in    dealing   with   this    suit.     The 
question  then  remains  whether  the  MoonsiS 
w^   precluded   by  the   act  of  the  former 
Moonsiff — whether  he  was  his  predecessor, 
strictly  speaking  or  nbt — from  refusing  the 
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plaint.  It  is  clear  that  the  plaintiff  has  j 
been  pat  to  very  great  hardship.  He  had 
a  claim  for  rent  against  the  defendants. 
From  the  judgment  of  the  MoonsifF,  dated 
the  9th  of  January  1875,  it  would  appear 
that  that  was  a  jast  claim.  He  has  been  shut 
oat,  first,  by  one  Court,  and  then  by  another. 
The  only  mistake  that  he  seems  to  have  made 
is  that  he  did  not,  upon  the  rejection  of  the 
first  claim  by  the  Moonsiff,  go  to  the  District 
Judge  in  appeal.  We  think  sucha  mistake 
on  the  part  of  the  plaintiff  ought  not  to  debar 
him  from  having  an  inquiry  into  his  suit;  and 
as  the  plaint  was  received  by  the  subsequent 
Moonsiff,  and  the  suit  was  inquired  into 
upon  its  merits,  it  appears  to  us  that 
the  Additional  Judge  ought  not  to  have 
entertained  the  technical  objection,  but  ought 
to  have  tried  the  appeal  on  the  merits,  and 
seen  whether  anything  was  due  to  the 
plaintiff  from  the  defendants  or  not.  We 
reverse  the  judgment  of  the  Lower  Appellate 
Court,  and  direct  the  appeal  to  be  tried  on 
its  merits.  It  may  be  remarked  that  the 
Moonsiff,  succeeding  afterwards  to  the  juris- 
diction possessed  by  the  former  fourth  Moon- 
siff, might,  without  any  serious  stretch  of  his 
powers,  entertain  by  way  of  review  the 
application,  and  try  this  suit.  He  was  not 
debarred  from  doing  so  by  any  previous 
appeal,  and,  if  we  understood  him  to  have 
dealt  with  it  in  that  way,  we  should  not 
certainly  be  disposed  to  interfere.  The  costs 
of  this  appeal  will  abide  the  result. 


The  17th  May  1876. 

Present: 

The  Hon'ble  A.  G.  Macpherson  and 

Birch,  Judges, 

Rent-suit— Rate  fixed  nnder  Act  VL  (&i 

of  X862,  S.  ID. 

Case  No.  745  of  1875. 

Special  •  Appeal  from  a   decision 
the  Subordinate  Judge  of  Zillah 
pore,    dated  the  gth    of  yanuary 
modifying  the  decree  of  the   Mooi 
Bhote marry,  dated  the  21  si  of  Fei 
T874. 

Hurry  Sankar  Patwari  (Defendant}^ 
Appellant^ 

versus 

Sheikh  Badha  Chowdhoorj  (Plaintil 
Respondent, 

Baboos  Mohini  Mohun  Roy  and  Shi 
Charan  Mitter  for  Apf^llanL 

Mr,  C  Gregory  and  Baboo  Girija 
Majoomdar  for  Respondent 

In  order  to  object  to  the  proceeding  of  the 
under  section  lo  of  Act  VI.  (B.  C)  of  1862,  tbc] 
course  for  the  ryot  is  to  appeal  to  the  District  Ji 
and  not  wait  until  the  zemindar  briog^  a  suit  lor  j 
of  rent  on  the  basis  of  the  rate  fixed  by  the 

The  arrears  of  rent  due  for  more  than  three 
before  the -institution  of  the  su<t  hsld  to  be 

The    plaintifiF    sues    the     defendant 
rent,  at  the  rate  fixed  by  the  Collectoi  I 
the  29th  June  1870,  in  a  proceeding 
section  10  of  Act  VI.  (B.  C.)  of  1862. 

It  may  be  doubted  whether  the  pi 
of  the  Collector  were  regular,  and  whc 
they  might  not  have  been  set  aside  b; 
defendant  Hmrry  Sankar  and  the  o4j 
tenants  whose  rates  of  rent  the  Colted( 
recorded  in  those  proceedings  if  they  if 
come  forward  and  objected  at  the  picp^ 
time  and  place.  They  preferred,  howeftj 
to  remain  out  of  sight,  and  lo  ignore  ll 
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notices  and  summons  served  upon  them, 
and  to  allow  the  Collector  to  proceed  as  he 
did;  and  they  failed  to  take  the  means 
which  the  law  prescribes  for  setting  aside 
such  proceedings,  for  they  never  appealed 
against  the  Collector's  order. 

No  doubt  a  landlord  is  placed  in  a  very 
difficult  position  when  the  tenants  combine 
against  him,  and,  withholding  all  informa- 
tion,  refuse  to  appear  when  the  Collector 
proceeds  to  ascertain  the  rates  of  rent  pay- 
able by  them.  Tenants  would,  however,  do 
well  to  bear  in  mind  that  it  is  possible  to 
abstain  over  much  (so  far  as  their  own 
interests  are  concerned)  from  acknowledg- 
ing or  appearing  in  any  proceeding  which 
parties  may  take  against  them  ^yith  a  view 
to  enforcing  their  rights.  And,  in  the 
present  instance,  the  defendant  has  possibly 
considerably  damaged  his  own  interests  by 
the  obstinate  course  he  pursued. 

The  defendant  urges  now  that  the  pro- 
ceedings before  the  Collector  were  all  bad. 
But,  if  they  were,  he  ought  to  have  appeal- 
ed against  them  at  the  proper  time.  More- 
over, the  Collector's  jummabundee  has  been 
accepted  as  the  basis  of  at  least  three  decrees 
for  rent  which  have  already  been  made  in 
other  suits;  and,  in  one  of  these  suits,  the 
defendant  Hurry  Sankar  was  apparently  a 
defendant. 

Independently  of  this,  however,  there  is 
on  •  the  record  evidence  (apart  from  the 
Collector's  jummabundee)  as  to  the  rates 
of  rent  payable;  and  on  that  evidence  also 
the  Subordinate  Judge  finds  that  the 
defendant  is  liable  to  pay  rent  at  the  rate 
which  he  has  decreed.  The  Subordinate 
Judge  is  satisfied  with  this  further  evidence ; 
and  we,  in  special  appeal,  cannot  question  his 
finding,  as  there  is  undoubtedly  some  evi- 
dence to  support  it. 

So  far  there  is  no  reason  why  we  should 
interfere  with  the  decree  of  the  Lower 
Appellate  Court. 


But,  as  to  the  only  ground  of  appeal 
mentioned  in  the  memorandum  of  appeal 
filed  by  the  appellant,  viz,,  that  the  plaint- 
iff's claim  is  barred  except  as  regards  the 
rent  which  accrued  due  within  three  years 
of  the  institution  of  the  suit,  we  think 
that  the  decision  of  the  Subordinate  Judge 
is  wrong.  All  rents  which  accrued  due 
more  than  three  years  before  suit  were 
clearly  barred,  and  the  decree  must  be 
altered  accordingly. 

The  parties  will  bear  their  own  costs  of 
this  appeal. 


The  23rd  May.  1876. 

Present  :^ 

The  Hon'ble  L.  S.  Jackson  and 
W.  F.  McDonell,  Judges. 

Construction  ofPottah— Conditions  for  Re-settle* 
ment— Occupancy  and  Jotedaree  Rights- 
Eviction  on  expiry  of  Lease* 

Case  No.  108  of  1875. 

Regular  Appeal  from  a  decision  passed  by 
the  Judge  of  Zillah  Moorshedahad, 
dated  the  21st  January  18^$, 

Ranee   Shoorut  Soondry  Dabea  (Plaintiff), 

Appellant, 

versus 

Mr.  Charles  Binny,  Mr.  Robert  Jardine, 
Mr.  John  Skinner,  Mr.  J.  R.  Bullen 
Smith,  and  Mr.  T.  H.  Wardie  of  the  firm  of 
Messrs.  Jardine,  Skinner,  and  Co.  (De- 
fendants), Respondents. 

Bahoos  Mohinee  Mohun  Roy,  Sreenauth 
Doss,  and  Kissory  Mohun  Royior  Appel- 
lant. 

Mr.  R.  r.  A  llan  and  Baboo  Bhowany 
Churn  Dull  for  Respondents. 

Held  that  no  farmer  can,  duringr  the  term  of  his  lease, 
create  for  himself  a  sub- tenure  which  is  to  endure  after 
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the  lease  expires  to  the  prejudice  of  the  owner  whose 
locum  tenens  he  is  ;  and  that  no  occupancy  or  jotedaree 
rights,  which  relate  to  a  specific  extent  of  land,  could 
be  acquired  in  respect  of  an  undivided  share  of  an  estate. 
Where,  upon  a  consideration  of  the  terms  set  forth  in 
the  lease,  it  was  found  to  be  a  stipulation  that  the  jote 
was  not  to  terminate  ipso  facto  with  the  conclusion  of 
the  iJarOf  but  that  it  was  open  to  ti\c  parties  to  make  a 
fresh  agreement  in  respect  of  the  land  upon  the  quan- 
tity  and  rents  being  measured  and  assessed  in  accordance 
with  the  productive  pow^r  of  the  land,  held  that  the 
plaintiff  was  entitled  to  a  decree  for  khas  possession,  the 
stipulation  being  extremely  uncertain  in  its  character, 
and  the  defendants  having  done  noihin,<;  for  years  in 
response  to  the  proceedings  taken  by  the  pliintlfT. 

This    was    a   suit    by     Ranee     Shooriu 
Soondry     D.ibea     against     the     gentlemen 
composing    the    firm    of    Messrs.    JarJine, 
Skinner,   and  Co ,   to    recover  khas  posses- 
sion of  certain  lands,  the  claim  being  laid 
at    Rs.    54.o63-7    anna^.     The    plainiiiT    is 
the  owner  of  a  share  which  is  described  as 
(he  2  annas  15  gun. las  share  of  Pergannah 
Lushkerpore .  Burro,    TurufI    Hissa,    within 
which  are  certain  mouzis,  an  i  ii  is  the  plaint- 
iff's   share    of     the    rents    and    profits     of 
ai,ooo  beegha?   ofchurani  accreted  hnds 
within   that   pergunnah   to   which    the   pre- 
sent    suit     relates.      The     plaintiff     stated 
that,    in     1272,    the    defendants    took     an 
ijara-settlem^nt      of      her      z*mindari      in 
those  mehals  for   a   term  of  five  years,  ex- 
piring  in    1276,   and   that   a   pottah  and  a 
kubooleut   were   executed  on  that  occasion, 
containing  a  stipulation   which   is  the  sub- 
ject  of   principil    ontrov^rsy    in    the    pre- 
sent   case.     That    stipulation    is    that    the 
defendants    were    to    hold    these    lands    by 
way   of  jote — th2   rent  of  Rs.  609-4  annas 
having   been    received    in    respsct    thereof, 
and    included     in     the    ijara-rent     of    Rs. 
4,417.     The    agreement    went    on    to    say 
that,    on    the    expiration    of    the    term    of 
the  ijara,  *'  a  pottah  and   a   kubooleut   will 
**  be   given    and    taken    in    respect   of   the 
**  jote   with    reference    to    the    quantity    of 
^  land  and  the  amount  of  rent,  which   will 


"  be     established    to    belong    to 
"share,  in  accordance  with  the  pi 
"  power   of   wliat   the   land    will   be 
**to   be   in    quantity   upon    a    oaea 
"of   the   said   chur.     if   I   do   not 
"  pottah  and  give  a  kubooleut   whl 
'*  months   after  the   fixing   of    the 
"that  land,  yoj   will   make    a    s 
"with     others     to    which    I     shall 
"able  to  make  any  objection.''     No«vi 
alleged  that  the  term  of   the    ijara 
expired  as  before  mentioned   at  the 
1276,  the  plaintiff  did,  in    1279 — it 
from    the    notice   that    it    was  on  the 
Pou-?  1279— inform  the  defendants 
had    measured    the    lands,,  and    f< 
area  to  be  21.818  beeghas,  being 
benghas  m3re  than  the   quantity    prei 
estimated,   and  the  rent  to   which  she] 
man  led    in    respect    of    her    share 
land  amounted  to  Rs.  4.005  upon  the 
Tuere  were  t-.vo  notices— one  of  which 
to     a     portion     of     the      lands      cl; 
viz.,    1,414  be?ghas ;  and  the    other 
related  to  the  reraiinder.      The  defend 
refused  to.  come  into  this  arran^emei 
made  no  offer  of  their  own,  and  consec 
the  plaintiff  endeavoured  to  reduce  the 
into  khas|  possession.     Thereupon  tliei 
a  case  unider  section  530  of  the  Criminal 
cedure  Code  in  the  Court  of  the   Mai 
of   Junghipore,    which   ended    in    an 
made   in    favour   of   the   defendants, 
plaint  concluded  in  these  words:  "Ai 
"  defendants  have  no  right  whatever  to 
"the  Ian  1,  I  beg  to  bring  this  salt  for] 
"  khas    possession    of    it   by    evicting 
*•  defendants,  laying  the  claim  at  Rs.  54,c 
"  the  actual  value  of  the  said  land." 

Tne  defendants  put  in  their  yriiteo 
ment,  in  which  they  alleged,  amongst 
things,  that  they  held  the  share  of 
plaintiff  and  of  certain  other  co^sharei 
a  legal  jotcdaree  right,  having,  as  they 
a   mowrosee  jo:e  in  respect  of  certaia 
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who  are  specified.  They  then 
that,  having  held  the  lands  in  dispute 
right  for  upwards  of  12  years  since 
rmalion,  they  had  acquired  a  right 
ipancy,  and  could  not  be  evicted. 
brther  disputed  the  measurement  and 
I,  and  they  said  they  had  been  and 
ill  ready  to  take  the  pottah  at  a  reason- 
;a  and  jumma.  They  denied  that 
iintlff  had  taken  khas  possession,  and 
that  the  suit  might  be  dismissed. 
lit  came  on  for  trial  before  Mr.  Field, 
strict  Judge  of  Moorshedabad.  He 
six  issues,  of  which  he  first  tried 
irth  and  the  fifth,  viz.,  **  Was  there  a 
tree  holding  by  defendants  of  plaint- 
share,  antecedent  to,  independent  of, 
[not  merged  in,  the  interest  conferred 
Ihe  ijira  lease?"  And,  *'  If  there  were 
a  jotedaree  holding,  has  it  ripened  into 
jfht  of  occupancy?'' 

Ml  this  Mr.  Field's  finding  was,  that 
(fendants    had    a  jotedaree   interest  in 
(S's    share     antecedent    to    the    ijara 
and  not  merged  therein,  but   he  also 
that" the  defendants  acquired  no  right 
Jupancy.     He  then  proceeded  to  con- 
whelher.lhe  plaintiff  was  entitled    to 
le  defendants,  and,  amongst  other  things, 
tsidered    whether   the    plaintiff    had 
the  proceedings,  which  in  his  opinion 
material,  with  reference  to   the  clause 
ijara- pottah  and  kubooleut,  previous 
:ting  the  defendants.     The  issue  which 
[adge  framed  on  this  point  is  noticeable, 
ise  it  appears  to  us  to  contain  a  miscon- 
)n  which  led  to  an  error  in  the  deci- 
He  says :  "  Was  there  such  a  breach 
the  conditions  contained  in  the  kubooleut 
the   i4ih   Jeyt    1272    as    entitles    the 
lintiff  to  evict."     In  his  view  the  plaint- 
claim  rested  upon  some  breach  of  con- 
is  to  be  performed  by  the  defendants, 
6h  breach  h^d  to  be  made  out  before  the 
&i   could    succeeds    Upon    that    the 


;  Judge  came  to  the  conclusion  that  the 
I  plaintiff  had  not  really  and  fairly  measured 
the  lands  in  dispute;  that  the  pretended 
measurement  had  been  made  behind  the 
back  of  the  defendants ;  that  the  rates 
had  not  been  properly  ascertained ;  and 
holding  that  it  was  not  the  business  of 
the  Court  to  go  into  the  question  of  rates 
or  decide  what  is  the  proper  construc- 
tion to  be  put  upon  the  stipulation  that  th« 
rates  are  to  be  fixed  according  to  the  produc* 
tive  powers  of  the  soil,  he  finally  observes: 
''I  am  of  opinion  that  plaintiff  has  not  ful« 
filled  her  share  of  the  agreement ;  that  she 
has  not  made  a  measurement  in  a  manner 
reasohable  in  itself  and  fair  to  the  defend- 
ants ;  and  I  think  that  the  defendants  were 
justified  in  refusing  to  accept  a  pottah  and 
execute  a  kubooleut  at  the  rent  fixed  thus 
arbitrarily  by  the  plaintiff.  The  defendants 
were  ready  an  J  willing  to  have  the  rent 
fairly  assessed.  They  sent  their  servants, 
and  intimated  this  to  the  plaintiff.  I,  there- 
fore, am  of  opinion  that  they  have  com- 
mitted no  breach,  and  that  plaintiff  cannot 
eject  them  on  the  ground  of  a  breach."  So 
he  dismissed  the  plaintiff's  suit.  The  plaintiff 
appeals,  contending  that  she  has  pretty  well 
made  out  her  right  of  evicting  the  defend- 
ants, and  the  defendants  have  made  a  cross- 
appeal,  being  dissatisfied  with  the  finding  of 
the  Judge  in  respect  of  the  nature  of  their 
holding.  It  appearS'to  us  that  the  nature  of 
the  plaintiff's  suit  was  very  simple  and  very 
clear.  She  was  the  undisputed  zemindar 
of  the  land  in  suit ;  she  alleged  that  the  defend- 
ants had  no  title  whatever  to  retain  posses- 
sion of  the  lands.  She  recited  the  provisions 
of  the  ijara  lease  and  the  stipulations  in 
favour  of  the  defendants,  which  stipulations, 
she  said,  the  defendants  had  not  acted  up  to, 
and  therefore  were  not  competent  to  rely 
upon.  She,  therefore,  asked  the  Court  to 
give  her  possession  of  the  lands.  The  defend- 
ants' case  in  substance  was  two-fold— -^rj//vi 
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that  they  had  a  bond-fide  valid  subsisting 
right  of  their  own  in  the  land  irrespective  of 
the  ijara  lease;  and,  secondly ,  that  they  were 
protected  by  the  stipulations  in  the  lease,  and 
could  not  be  ousted  by  the  plaintiff.  Now, 
taking  the  first  branch  of  the  defence  first,  it 
appears  to  us  clear  from  the  evidence,  as  well 
as  from  the  law  in  the  case,  that  the  defend- 
ants could  have  no  valid  jotedaree  right  or 
right  of  occupancy.  It  is  said  vaguely  that 
the  occupancy  of  the  defendants  in  the  land 
in  question  commenced  about  5  and  20  years 
ago.  The  precise  origin  of  that  occupancy 
is  not  stated.  It  is  not  shown  precisely 
when  it  began.  No  grant,  lease,  or  other 
document  is  produced,  nor  is  there  anything 
to  show  in  what,  any  more  than  at  what  time, 
the  occupancy  originated.  But  U  is  amply 
shown  that  before  the  formation  or  the  re- 
formation of  the  land  to  which  this  dispute 
relates,  which  took  place  about  5  and  20 
years  before  the  bringing  of  the  suit,  the 
defendants  were  already  in  possession  of  the 
pergunnah  and  the  adjoining  mehals  under 
ijafa  which  they  held  of  the  entire  Pergun- 
nah Lushkerpore.  Their  first  farming 
lease  of  that  pergunnah,  it  is  said — 
and  no  later  date  is  suggested — was 
granted  in  the  year  1252,  which  is  anterior 
to  the  alleged  time  of  the  formation  of 
these  lands.  At  any  rate,  it  seems  an 
irresistible  conclusion  that  the  occupancy  of 
the  defendants  in  these  lands  was  connected 
with,  and  arose  entirely  out  of,  their  tenure 
as  ijaradars  of  the  pergunnah.  No  other 
origin  is  either  proved  or  so  much  as  sug- 
gested. That  being  so,  the  case  falls  under 
the  repeated  decisions  of  this  Court  that  no 
farmer  or  leaseholder  can,  during  the  term 
of  his  lease,  create  for  himself  a  sub-tenure 
which  is  to  endure  after  the  lease  expires  to 
the  prejudice  of  the  owner  whose  locum 
ienens  he  is  during  the  time  of  his  lease. 
But,  even  if  that  were  not  so,  it  is  impossible 
0    see    how    the    defendants    could    have 


acquired  either  a  right  of   occaj 
jotedar's  right  in  respect  of  aa 
share  of  an  estate.    I  cao  only  ssf 
never  heard  of  such  a  thing  in 
Joie  is  a  term  of  very   wide  and 
signification,    and   whatever  right 
conferred  by  it  relates  to  a  specific 
extent  of  land.    I  never  heard  the 
tion  of  jote  or  the  right  of  occnpan^ 
right  to  collect   rents  as   co-sharer 
estate.     It  is  clear,  therefore,  that  the 
ants  really  had  no  right  which  thej 
maintain  against  the  will  of  the  pi 
these  lands  beyond  that  which  is 
on    the  stipulation  contained  in  the 
poitah  and  kubooleut. 

It  is  necessary,  therefore,  to    inqnim^ 
the  nature  of  that  stipulation,  and 
how  far  it  can  be  pleaded  as  a  dej 
the  present  suit.    The  words  are  as  I 
already  read,  and  they  seem  to  import 
regard  to  the  lands  to  which  they 
the  jote,  at  least  the  occupancy   w1 
there  described  as  being  held  as  a  ji 
not  to  terminate  ipso  /ado   with   the 
elusion  of  the  ijara ;  but  that  it  wks 
the  parties  to  make  a  fresh  agreei 
regard  to  that  land  with  reference 
quantity    and  the  rents    which    migK| 
assessed   upon   it  in  accordance    with' 
productive  power  of  the  lands.     Notlui 
said  as  to  the  manner  in  which  the 
were  to  be  assessed  or  the  measuremi 
be  effected.     Nothing  is  said  as  to  the 
for  which  the  proposed  pottah  and  b 
leut  were  to  subsist.     It  is,  therefore,  a 
lalion  which  it  would  be  extremely  dil 
to  apply  for  the  benefit  of  the  defendi 
But  we  should  certainly  be  disposed. to 
all  we  could  in  that  direction  if  the  def< 
ants    had    given    us   the    least    assist 
Now  it  seems  that,  in  respect  of  the  an 
ment  to  be   made,  the  plaintifif    took 
initiative.     She  made  in  soms   fashioa 
other  a  measurement,  assessed    ren^ 
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served   the    defendants    with    notice.     The  i 
defendants,  no  doubt,  at  once  replied  to  this 
notice,  objecting  to  the  measurement,  object- 
ing to  the  rates,  and  saying  that  they  were 
quite  willing  to  give  what  was  a  fair  rent, 
and  inviting  a  measurement  in  their  presence 
and   ascertainment  of  the  rent.    But   they 
did  no  more.     They  had  been  in  possession 
of  thQ   land,  as  they   themselves  say,    for 
upwards  of  twenty   years,   and   they  knew 
therefore  precisely  what  the  land  consisted 
of,  what  the  area  was,  what  different  kinds 
of  land  were  comprised  in  it,  and  what  upon 
the  whole  would   be   a  fair   and    equitable 
rent.     Neither  in  answer  to  the   plaintiff's 
notice,  nor  in  answer  to  this  suit,  nor  up  to 
this  date,  have  the  respondents  ever  breathed 
one  single  word  on  the  subject.     They  kept 
in  their  own  breasts  all  the  knowledge  they 
possessed,  and  simply  made  professions  of  a 
readiness  to  come  to  terms  which  were  reason- 
able.    It  seems  to  us  that,  under  the   cir- 
cumstances, we  have  no  means  of  assisting 
the  defendants.     The  plaintiff,  on  the  other 
hand,  it  seems,  has  done  all  that  she  could 
do  ;   she  waited   for  three  years  after  the 
expiry  of  the   ijara  lease   before  she  gave 
notice  to  the  defendants,  and  allowed  the  de- 
fendants to  occupy  at  the  old  rate,  which  was 
very  much  less  than  what  was  now  demand- 
ed.    After  that  she   waited   for  two   years 

• 

more  before  she  brought  the  present  suit ; 
and,  finally,  about  six  or  seven  years  have 
now  elapsed  since  the  termination  of  the 
ijara,  and  the  defendants  are  still  holding 
at  the  rate  of  Rs.  609  that  which  the  plaint- 
iff claims  to  be  worth  Rs.  4,000.  Having 
regard  simply  to  this  circumstance,  it  appears 
to  us  that  the  defendants  had  already  had  the 
full  benefit  which  they  could  have  derived 
from  the  stipulation  in  the  ijara-pottah. 
They  could  not  have  required  the  plaintiff 
to  give  them  the  land  for  more  than  five 

years,  nor  could  they  have  expected  to  hold 

-(be  Und  at  anything  to  b^  so  f^voqrable  a 


rent  as  that  at  which  they  have  been  so  long 
enjoying.    That  being  so,  it  appears  to  us 
that  no  terms  could  be  fairer  than   those 
offered  by  the   plaintiff  to-day  before   the 
Court.    The  stipulation  on  which  the  defend- 
ants relied  being  extremely  uncertain  in  its 
character,  and  the  defendants  having  done 
nothing  to  show  what  would   be  fair  and 
reasonable  in  the  case,  we  think  we  have  no 
choice   but  to  reverse  the  judgment  of  the 
Court  below,  and  to  order  the  plaintiff's  suit 
to  be  decreed.    I  should  add  that,  in  respect 
to  a  portion  of  the  land  in  dispute,  which  is 
said  to  consist  of  1,000  beeghas  out  of  the 
2 1 ,000  and  odd  beeghas  in  the  whole  chur, 
it  appears  that  that  is  in  the  actual  cultiva- 
tion   of    the    defendants.  .  The    plaintiff's 
vakeel,  in  arguing  the  case,  stated  that  it  was 
not  the  desire  of  the  plaintiff  to  obtain  khas 
possession  of  such  land  by  means  of  this 
decree.    We  think,  therefore,  that  the  decree 
should  be  limited  to  putting  the  plaintiff  in 
possession  of  her  rights  as  zemindar,  so  that 
she  should  be  enabled  to  collect  rents  from  all 
occupying  ryots,  and  that  any  question  as  to 
lands   held   by  the  defendants    in  person 
should  not  be  affected  by  the  present  decree. 
As  to  the  costs,  we  think  that  regard  being 
had   to  the  plaint,  to  the    finding  of  the 
Judge  in  respect  of  which  we  see  no  reason 
to  differ  as  to  what  took  place  in  the  mea- 
surement, the  suit  should  be  decreed  without 
costs  in  the  Court  below,  but  the  plaintiff 
should  be  entitled  to  her  costs  of  the  present 
appeal. 
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The  I  2th  June  1S76. 

Present : 

The  Hon'ble  A.  G.  Macpherson  and  G.  G. 

Morris,  fudges. 

Sale  of  Estate— Recovery  of  Purchase-money— 
Register  of  Mutatioas. 

Case  No.  1735  of  1875, 

Special  Appeal  from  a  decision  passed  by 
the  Judicial  Commissioner  of  Assam, 
dated  the  21st  May  iS-jS,  affirming  a 
decision  of  the  Officiating  Deputy  Com- 
missioner of  Durrung,  dated  the  2nd 
April  187  s. 

Gedeera  Kolka  (Plaintiff),  Appellant, 

versus 

Debendro  Narain  Konwar  (Defendant), 

Respondent. 

Baboo  Roop  Nath   Banerjee  for  Appellant. 

Baboo  Bykunt  Nath  Doss  for  Respondent. 

Where  a  person  purchased  certain  lands  under  a 
deed  of  sale,  in  which  the  vendor  undertook  to  apply 
to  the  Revenue  Authorities  for  the  transfer  of  the  lands 
to  the  name  of  the  vendee,  and  did  so,  and  both  persons 
clearly  understood  what  they  were  doingf,  held  that 
the  refusal  of  the  Revenue  Authorities  to  enter  the  pur- 
chaser's name  in  the  mutation-register  did  not  consti* 
lute  a  ground  for  cancelling  the  sale,  and  recovering 
the  purchase-money. 

Macpherson,  7.— We  cannot  interfere  in 
this  case. 

The  suit  is  brought  to  recover  the  pur- 
chase-money paid  for  certain  lands  sold  by 
the  defendant  to  the  plaintiff,  who  complains 
that  his  name  has  not  been  re'gistered  in  the 
CoUectorate,  and  that  possession  has  not 
been  given  to  him  as  agreed. 

Both  the  lower  Courts  have  dismissed  the 
suit.  The  Lower  Appellate  Court  finds  that 
the  defendant  did  not  act  in  bad  faith  or 


intend  to  give  a  wrong  descriptkME 
properly   sold ;   that  the  plaintiff 
the  land  before  he  concluded  the 
and  knew  thoroughly  what  he  was 
and  that  the  refusal  of  the  Revenue 
riiies  to  register  the  name  of  tbe  ph 
lieu  of  that  of  ihe  defendant  is  no 
for  instituting  this  suit. 

The  bill  of  sale  executed  by  the 
ant   is  to  the  following  effect:   ". 
•*  have  sold  to  you,  for  Rs.  1,698,  35 
*' &c.,  homestead  lands ;   345    beegl 
**  lurable  lands ;   6  beeghas,  &c.,  /a 
'*  lands ;  and  568  beeghas  jungle  lands^^ 
"  955  beeghas,  &c.,   in   all,    as    well 
"  beeghas,  &c.,  taken  on  the  occasion 
'*  survey-measurement  in  exchange  of 
"  of  other  mouzahs,  &c.,  in  all  1,000 
"  numbered  249  in  the  Towz:e^  and 
''  in  mouzah,  &c.,  standing  in  my  nai 
**  settled  with  me  for  twenty  vears  in 
'*  at   half   rate,    bearing    sudder   jami 
"  Rs.  65-1-10.     I  have  this  daj  appli 
"  the  registration  of  your  name.     I  lb< 
'*  give  this  writing  that  you  continue  to 
"  uninterrupted  possession  of  the  said 
"  from  generation  to  generation  by 
"  your  name  registered  and  by  being  ei 
**  to  alienate,  <&c.     .     ,     ." 

The  plaintiff  taking  under  such  a 
as  this,  knowing  what  he  was  buying, 
being  content  with  the  defendants 
applied  for  mutation  of  names  in  the 
lectorate,  it  seems  to  me  that  he  is 
entitled  to  cancel  the  contract  and  d< 
back  his  purchase-money,  merely 
difficulties  have  occurred  in  getting 
transfer  of  names  completed.  The  pi 
chose  to  buy  and  to  pay  the  purchase-i 
before  the  exchange  of  lands  had 
actually  effected,  and  before  he 
whether  the  Revenue  Authorities  were 
pared  to  register  his  name  in  the  maai 
proposed  by  him.  Having  done  so,  it  ll 
.  him  to  take  such  steps  as  may  be  Dec( 
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full  possession.     Of   course   the 
is  bound  to  render  all  assistance  in 


appeal  is  dismissed  with  costs. 
"x,  JT, — I  concur.  It  is  found  as  a 
It  the  plaintiff  knew  perfectly  what 
doing  when  he  contracted  to  buy  the 
and  that  there  was  no  misrepre- 
in  of  fact  or  of  boundaries  on  the  part 
defendant.  The  Survey  Authorities 
'eady  measured  off  the  44  beeghas 
lich  they  proposed  to  add  to  the 
estate  in  exchange  for  detached  lands 
equal  amount  elsewhere.  -Their  pro- 
this  effect  had  been  submitted  to 
imenty  but  not  yet  acceded  to,  when 
lintiff  agreed  to  take  the  entire  1,000 
of  which  these  44  beeghas  odd 
a  part,  and  paid  down  the  money. 
da.y  that  the  deed  of  sale  was  exe- 
and  the  money  paid,  the  defendant 
the  necessary  application  to  the  Collec- 
register  the  property  in  the  name  of 
Lintiff .  He,  the  defendant,  thus  did  all 
was  incumbent  upon  him  to  do,  and 
the  plaintiff  thought  it  necessary  for 
to  do.  In  this  state  of  things,  the 
[aent  refusal  of  the  Collector  to  register 
iperty  in  the  name  of  the  plaintiff  was 
tingency  which  neither  party  appears 
re  contemplated  or  at  least  provided  for 
deed  of  sale.  It  may  be,  as  the  Judi- 
Commissioner  says,  the  arrangement 
fliat  detached  lands  should  be  given  in 
rent  of  Government  not  giving  up  the 
sghas  odd  asked  for.  At  any  rate  the 
(ant  is  in  no  way  to  blame  for  the 
d  of  the  Collector  or  for  the  conse- 
:es  attendant  upon  such  refusal.  The 
fiff  took  the  properly  on  the  understand- 
^that  defendant  would  apply  for  registra- 
\\  and,  as  the  defendant  did  this,  he,  the 
dff,  must  suffer  the  consequence  of 
kg  a  premature  bargain. 


YpL  ZXY. 


The  7th  March  1876. 

Present : 

The  Hon'ble  Louis  S.  Jackson  and  W.  F. 
McDonell,  Judges. 

Partition— Separate  Use  of  Portion— Private 

Agreement. 

Case  No.  192  of  1874. 

Regular  Appeal  from  a  decision  passed  by 
the  Subordinate  Jndge  of  Bkaugulpore^ 
dated  the  t^th  May  18 J4, 

Baboo  Lalljeet  Singh  and  others 
(Defendants),  Appellants, 

versus 

Baboo  Raj  Coomar  Sing  (Plaintiff), 
Respondent. 

Mr.  M.  M.  Ghose  and  Baboo  Chunder 
Madhub  Ghose  for  Appellants. 

Mr.  Branson  and  Moonshee  Abdool  Baree 

for  Respondent. 

Where  an  applicant  for  *  the  partition  of  a  joint 
undivided  estate  holds  any  portion  of  it  for  his  own 
private  use  under  a  private  agreement,  hsld  that  the 
whole  estate,  includini;  such  portion  of  it  as  has  been 
separately  enjoyed,  must  be  brought  into  account  before 
the  partition  can  be  effected. 

Jackson,  J. — This  is  a  suit  by  a  son, 
being  a  Hindoo  subject  to  the  Mitak'shara 
Law,  for  partition.  The  defendants  are  the 
father  of  the  plaintiff,  a  brother  of  his  who 
appears  to  be  a  minor,  and  the  mother.  The 
plaintiff  first  brought  a  suit  against  his 
father  and  brother  only  for  partition  of  the 
same  property  as  far  as  the  immoveable 


354 


Cinil 


THE   WIBKLY   RBPORTftft. 


Rulings. 


[VoL 


property  was  concerned,  in  which  he  alleged 
that  he  was  entitled  to  a  one-third  share,  and 
he   obtained  a  decree  accordingly  in  the 
District  Courts;  but,  on  special  appeal,  the 
case  coming  before  a  Division  Bench  of  this 
Court,  it  was  held  that  the  mother  was  a 
necessary  party;  that  the  plaintiff  was  not 
entitled  to  the  one-third  share  he  sued  for  in 
that  suit;  and  his  suit  was  dismissed,  but 
without   prejudice  to   his  right  to  bring  a 
fresh  suit  making  all  the  interested  persons 
parties    thereto.    The    present  suit   is   the 
consequence  of  that  decision.    The  claim  in 
the  present  suit  has  been  very  greatly  swollen 
by  the  inclusion  of  moveable  property,  houses, 
and    so  forth,   bringing  the   value  of   the 
claim  from  something  below  Rs.  5,000  to 
Rs.      12,432.    The    suit    was    heard     by 
Baboo  Muthoora  Nath  Goopto,  the  present 
Subordinate    Judge    of  Bhaugulpore,   who 
framed  the  following  issues :  first,  whether 
or    not  section  7   of  the   Civil   Procedure 
Code  bars  any  portion  of  the  suit;  secondly, 
whether  or  not  the  plaintiff  has  relinquished 
his     right     to    demand    partition;    thirdly , 
whether  or  not  the  plaintiff  has  a  right  to 
demand  partition  of  personal  property  \fourth- 
ly,  whether  or  not  the  plaintiff  is  in  posses- 
sion of  any  personal  property ;  and,  fifthly^ 
whether  or  not  the  plaintiff  is  entitled  to 
partition  free  of  religious  charges.    As  to 
the  personal  property,-  we  may  dismiss  that 
part  of  the  case  by  saying  that  in  the  judg- 
ment   of    the   Court  below,   which   is  not 
seriously  disputed  here,  the  evidence  of  both 
sides  has  been  held  to  be  of  no  value  at  all, 
and,  therefore,  that  part  of  the  case  may  be 
fairly  put  out  of  the  question.    As  to  the 
religious  charges  there  is  no  serious  question 
either,  and  we  do  not  think  it  necessary  that 
our  judgment  shall  refer  to  that  part  of  the 
case,  nor  has  the  appellant  here  raised  any 
question  as  to  section  7  of  the  Code  of  Civil 
Procedure.    The  second  issue  framed  by  the 
Court  below  originated  in  the  third  para- 


graph of  the  defendants'  written 
which  is  in  these  words:     *'Tfae  pi 
"has  no  right ^or  getting  panition  oC 
"  property  mentioned   in  the  plaint. 
''  plaintiff  has  relinquished  the  claim 
''  ing  partition  during  the  life  of  the 
'*  ant  No.  I.  One  Mouzab  Jeojieapiir, 
"  with  kamat  land,  has  been  given  to 
"  his  personal  expenses,  and  is  still  hefil 
"  him."     No  doubt  that  parag^Faph  VBUf 
read  as  meaning  that  the  plaintiff  has 
ed  himself  of  the  right  of  partition  by 
act  of  relinquishment  which  the  d^K 
seemed  prepared  to  prove  by  the  prod 
of  a  chitta,    dated    the    ist    Cbeyt    i 
printed    at    page    15    of    the    paper-i 
Regarding  this  chitta    in    the    light  of 
formal    instrument  of   relinqnishmeirt. 
Subordinate  Judge  held  that  it  came 
the  purview  of  section  17  of  the  R 
tion   Act   of    1866,   and   that   for  watf 
registration  it  was  not  receivable  in  e 
and  this  decision  of  the  Subordinate  J 
affects  to   a  considerable  extent  the 
parts  of  the  case,  because,  when  it  was 
ed  to  ask  the  witnesses  for   the   defei 
any  question  relating  to  the   grant  of 
villages  to  the  plaintiff  for  his  mainteoi 
and  the  like,  such  questions  were  sti 
by   the   Court  as   relating  to   a  matter 
respect  of  which  an  arrangement  had 
come  to  between  the  parties  under  a  wrii 
agreement.    The  .result  is  that  evidence 
to  some  material  points  has  been  shot 
by  the  course  taken.    It  appears  to  us, 
as  far  as  we  can  see  the  Court  below 
came  to  the  conclusion,  that  Monzah  Jeoj 
pur  had,   in  fact,   been  made  over  \sy 
plaintiff,  and  remained  in  his  possession 
the  time   when   the   litigation  commenced 

■ 

It  is  also  admitted  in  our  presence  by  bolk 
parties  that  this  mouzah  is  an  ancestnl 
property,  and  the  learned  Counsel  for  the 
appellant,  who  represents  all  the  defendaoti 
to  the  suit,  likewise  states  that  the  monah« 
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which  are  shown  both  by  this  chltta  and  by 
the  petition  of  the  defendants,  printed  at 
page  19  of  the  paper-book,  to  have  been 
made  over  to  the  younger  brother  for  his 
maintenance,  are  also  ancestral  properties. 
We  have  no  doubt  that  in  order  to  entitle 
plaintiff  to  partition  of  the  ancestral  pro- 
perties, he  shall  have  to  bring  into  hotchpotch 
also  that  portion  of  the  ancestral  property 
which,  by  the  previous  arrangement,  is  in  his 
hand  for  the  purpose  of  his  separate  use. 
Considering  the  judgment  recorded  in  this 
case  at  the  previous  trial  by  the  Division 
Bench  of  this  Court,  and  considering  the 
arguments  before  us  to-day,  we  see  no  reason 
to  doubt  that,  as  a  matter  of  law,  the  plaintiff 
is  entitled  to  a  fourth  share  of  what  he 
claims  in  the  joint  ancestral  property;  but 
we  are  also  of  opinion  that  the  decree  should 
not  have  been  given  to  him  for  that  fourth 
share  without  taking  a  strict  account  of  the 
whole  joint  ancestral  property  including  that 
which  has  been  in  his  possession.  We  think, 
therefore,  that  the  decree  of  the  Court  below 
should  be  so  far  varied  as  that  the  whole 
property  should  be  taken  into  account,  and 
there  should  be  an  inquiry  as  to  the  extent  and 
value  of  that  property,  and,  upon  that  being 
ascertained  and  determined,  there  should 
be  a  proceeding  for  coming  to  a  partition. 
This  must  also  include  the  two  mouzahs 
which  appear  to  have  been  made  over  to  the 
younger  brother.  The  whole  should  be 
brought  into  account,  and  the  share  of  the 
plaintiff  must  be  given  to  him  after  taking 
all  into  consideration.  As  the  defendants 
have  not  desired  that  their  separate  shares 
should  be  defined  and  ascertained,  it  will  not 
be  for  the  Court  to  do  that.  The  question 
remains  as  to  the  costs,  and  as  to  that  the 
order  that  seems  to  us  proper  to  make  is 
that  the  plaintiff  in  this  case  should  bear  his 
own  costs  throughout,  and  pay  two-thirds 
of  the  costs  of  the  defendants,  leaving  the 
father  to  pay  the  remainder  of  such  costs. 


The  25th  April  1876. 

Present : 

The  Hon'ble  Louis  S.  Jackson  and  W.  F. 
McDonell,  Judges. 

Separate  Enjoyment  of  Share. 

Case  No.  204  of  1874. 

Regular  Appeal  from  a  decision  passed  by 
the  Judge  of  Midnapore^  dated  the  2gth 
July  1874. 

Joy  Narain  Giri  (Plaintiffj,  Appellant, 

versus 

Goluck  Chunder  Mytee,  father  and  guardian 
of  Grish  Chunder  Mytee,  minor,  and  others 
(Defendants),  Respondents. 

Messrs.  J.  T.  Woodroffe  and  R.  T.  Allan 
and  Bahoos  Kalee  Mohun  Doss  and  Ram 
Churn  Milter  for  Appellant. 

Bahoos    Mohinee    Mohun    Roy^      Umbica' 
'    Churn  Rose,  and  Bhowanee  Churn  Dutt 
for  Respondents. 


.Where  the  surviving  sharer  in  an  estate  sought  to  be 
put  in  possession  of  his  co<sharer's  portion,  as  manager 
on  behalf  of  the  latter's  widow,  on  the  ground  that, 
though  the  deceased  co-sharer  had  made  efforts  to 
reduce  his  share  to  distinct  possession,  those  efforts 
had  not  been  completely  successful  when  he  died,  and 
he  could  not  therefore  be  said  to  have  had  a  separate 
enjoyment  of  the  said  share,  hbld  that,  as  the 
deceased  co-sharer  had  done  all  that  was  possible  to 
obtain  separate  possession,  and  it  was  only  the  opposi- 
tion of  the  plaintiff  that  has  obstructed  him,  it  would  be 
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allowing  plaintiff  to  benefit  by  the  wrong  he  had  done 
to  give  him  possession;  and  that  the  share  of  the 
deceased  co-sharer  must  be  held  to  have  passed  to 
those  to  whom,  though  not  his  immediate  heirs,  he  had 
been  taking  steps,  when  he  died,  to  devise  the  possession 
of  it. 

Jacksofty  7- —The  questions  to  be  deter- 
mined in   this  appeal  arc;   tsl — Was  Shib 
Proshad  and  are  the  members  of  his  family 
subject  to  the  law  of  Mitakshara  or  of  Ben- 
gal? ^</—Was  Shib  Proshad,  at  the  lime  of 
his  death,  legally  separate  in  estate  from  Joy 
Narain  or  not?  jrd — Did  he  make  the  will 
propounded   in   favour  of  his  sister's  son? 
^M— Is  that   will  operative?      j/A — Ought 
the  plaintiff  to  be  put  in  possession  as  mana- 
ger or  otherwise?    We   think  on  the  first 
issue,  though  the  evidence  is  not  of  the  most 
satisfactory  kind,  that  the  family  is  shown 
to    be    governed    by    the    Mitakshara.     It 
appears  to  have  migrated  from  the  south, 
and  the  district  of  Midnapore  being  border 
land,  the  probabilities  are  in  favour  of  this 
view.    The  Judge  was  of  this  opinion,  and 
we  see  no  reason  to  dider  from  him.  On  the 
second  question,  it  is  clear  that  Shib  Proshad 
had  been,  for  some  years  since  1272,  sepa- 
rate in  food,  and  had  left  his  paternal  home 
on   account  of  his   cousin  Joy  Narain's  ill 
usage  and  denial  of  his  rights.    He  brought 
a  suit  eventually  to  establish  these  rights,  in 
which  he  was  successful,  though  it  was  con- 
tested by  Joy  Narain  up  to  the  Privy  Council. 
He  seems  to  have  taken   refuge  with  his 
sister's  husband,  Goluck  Chunder  Mytee,  the 
father  of  the  infant  Grish  Chunder,  and  to 
have  been  assisted  and  supported  by  him 
while  the  litigation  continued.     He  applied 
to  execute  his  decree,  but  this  application 
was  resisted  by  Joy  Narain,  and  while  the 
appeal  to  England  was  pending,  Shib  Proshad 
died,  and  Joy  Narain  at  that  time  applied  to 
the  Court  to  have   Shib  Proshad's  widow, 
Taramonee,  put  on  the  record  as  respondent, 
alleging  her  to  have  succeeded  by  right  of 


W< 


inheritance.    An  order  was  eventoatlf 
in  favour  of  Grish  Chunder  Mjtee, 
his  fatHer  Goluck  Chunder.     Shib 
thus  endeavoured  by  all  means  in 
to  reduce  to  possession  his  distinct 
share  divided    or  undivided ;   he 
himself  in   food  from  bis   unjast  kl 
he  incurred  expenses  on  his  separate 
and,  finally,  he  did  what  he  could  to 
the  specific  share  to  one  near  in  blood, 
not  his  immediate  heir.     But  it  is 
he  never  reduced  his  share  into 
that  separate  enjoyment  is  essenlial, 
separation  with  its  legal  consequences 
established.     We  have  been  referred 
following  cases,  amongst  others,   5 
Reporter,    page    78;   9  Weekly      Re 
page  61;  12  Weekly   Reporter,    page 
As  to  the  case  in  5  Weekly   Reporter, 
is  just  one  of  the  class  of  decisions 
are  overruled  by  the  judgment  of  the 
cial    Committee     in    Appovier's    x:a5^ 
Moore,    page   92.    In  9  Weekly 
it  was  held,  no   doubt,  by  the  late 
that  the   Court    would   not   consider 
had  been  a  separation  unless  there  had 
enjoyment     of     the     several     shares. 
that  was    a    very    diflFerent  case   from 
present,  and  we  may  be  quite  sure  that 
and  able  Judge  would  never  have,  al 
the  plaintiff  to    profit  by  such  a  plea 
the    deceased    co-owner    had    not   m^ 
declared  his  intention,  but  done  every 
that  lay  in  him  to  carry  it  out,  and 
the  failure  to  do  so  was  entirely  the 
of  plaintiff's    own    determined    oppo 
That,  as  the  District  Judge  observes, 
be  to  allow  the  plaintiff  to  benefit  by 
own    wrong.     The    .case     in     12    W 
Reporter  was  a  certificate-case,  and  we 
the  decision   inapplicable.     Mr.  Wood 
indeed,  threw  it  out  that  Shib  Proshad  mi 
have  chosen  to  live  jointly  with  the  plai 
but  Joy   Narain,   cynical   as   he  has 
throughout,  never  ventured,  in  his  leogliif> 
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rto  make  any  such  suggestion.     It  is 

Lty  if  we  hold  Shib  Proshad  to  have 
legally  separated,  we  shall  bd  going 

Appovier's  case,  a  thing  which  ought 
be  done ;  bat  we  think  that  is  not  so. 

It  we  are  merely  applying  the  prin- 

that  case  to  one  in  which  the  Judicial 
llttee  would  have  applied  it  themselves. 

Loreover,  we  think  it  pretty  clear  that, 

time   of  Shib  Proshad's  death,  Joy 

himself  regarded  him  as  separate  in 

otherwise  a    man   so    keen,   as   he 

\y   is,   would  never  have  informed 

»art   that-  the  widow  had   succeeded, 

vxxXd  himself  have  jumped  at  the  sue- 
We   hold,   therefore,  that  in  this 

tare  was  separation  in  estate  between 

[arain  and   Shib   Proshad;   and   that, 

the  decision  in  favour  of  the  latter, 

Farain  knew  himself  to  have  been  hold- 

severalty.     Oar  determination  of  this 

would  be  enough  to  put  the  plaintiff 

Coart,  but  we  think  it  will  be  well  to 

opinion  on  the  points  which  remain. 

the   will,  we  agree  with  the  District 

that   it    was    really    made    by    Joy 
In,  and   that  he   made  it  with  all  his 

about  him.  There  is  no  reason  to 
Iteve  such  of  the  subscribing  witnesses 
re  been  examined  ;  and  the  Sub -Regis- 
testimony,  which  is,  of  course,  above 

►icion,  is  strongly  corroborative  of  the 
i:  for   the   will.     It   is  said   that  all  the 

^s  have  not  been  examined,  nor  has 
absence  been  accounted  for.  But  the 
sis  of  the  Midnapore  Court  are  doubt- 
better  acquainted  with  principles  of 
ive  law  than  they  are  with  the  correct 

of  presenting  a  case,  and  it  probably 
sr  occurred  to  them  that  it  was  necessary 

more  than  examine  such  witnesses  as 
Id  suffice  to   prove   the   document.    It 

be  borne  in  mind  too  that  what  Shib 
lad  is  said   to  have  done  is  just  what 
Stiw  circumstimces  he  would  be  likely  to 


do.  He  had  carried  on  a  lifelong  struggle 
with  his  cousin,  and  had  only  succeeded 
after  years  of  litigation,  and  at  the  cost  of 
much  money,  labour,  and  anxiety,  in  estab- 
lishing his  own  rights.  Could  he  see,  with- 
out^ anxiety,  his  affairs  pass  into  the  hands 
of  three  helpless  females,  his  wife,  mother, 
and  daughter.^  Is  it  not  probable  in  the 
highest  degree  that  he  would  take  a  step 
which  would  not  only  convey  the  property 
to  a  male  descendant,  but  would  ensure  the 
active  support  of  Goluck  My  tee,  who  had 
already  been  for  long  his  mainstay,  and  who 
was  in  circumstances  to  carry  on  any  further 
contest  that  might  be  necessary ;  and,  lastly, 
this  instrument  has  the  assent  and  acqui- 
escence of  those  who  would  otherwise  be  the 
immediate  heirs,  and,  but  for  the  will,  would 
now  lake  the  estate.  We  think  also  that 
this  instrument  must  have  full  effect ;  it  is, 
in  fact,  a  will,  a  disposition  of  property  to 
operate  on  and  after  the  death  of  the  maker. 
It  consequently  required  no  stamp,  and  the 
failure  to  obtain  registration  is  immaterial. 
But,  even  if  this  were  otherwise,  we  should 
not  easily  be  satisfied  that  it  could  be  right 
to  give  the  plaintiff  possession  as  manager, 
and  to  place  at  his  mercy  in  a  certain  sense 
the  unprotected  family  of  the  man  whom  he 
did  his  best,  through  many  years  and  many 
Courts,  to  keep  out  of  his  rights.  This 
arrangement,  if  under  any  circumstances  a 
necessity  arose  for  putting  the  estate  under 
management,  would  be  the  last  that  we 
should  be  inclined  to  sanction.  In  point  of 
fact,  however,  the  question  does  not  arise. 
The  infant  is  entitled,  and  his  father  is  his 
natural  and  proper  guardian  and  the  best 
protector  of  his  interests.  The  plaintiff's 
suit,  therefore,  failing  upon  all  points,  was, 
we  think,  properly  dismissed,  and  this  appeal 
is  also  dismissed  with  costs. 

This  judgment  disposes  of  the  miscella- 
I  neous  appeal  No.  396  of  1 874,  which  we  regref 
having  kept  so  long  in  abeyance. 
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The  3rd  May  1876. 

Present : 

The  Hon'ble  Louis  S.  Jackson  and  W.  F. 
McDonell,  Judges. 

Partition— Rectification  of  Partition. 

Case  No.  1647  of  1875, 

Special  Appeal  from  a  decision  passed  hy 
the  Additional  Judge  of  Backergunge^ 
dated  the  tst  June  iSjSi  affirming  a 
decision  of  the  Second  Moonsiff  of  Mada- 
reepore,  dated  the  joth  December  18^3, 

Tripoora  Soondaree,  for  self  and  as  guardian 
and  stepmother  of  Chunder  Kant  Roy 
and  others,  minors  (Defendant)^  Appel- 
lant^ 

versus 

Gopal  Nath  Roy  (Plaintiff),  Respondent. 

Mr.  y.  T.  Woodroffe  and  Baboo  Kashy  Kant 

Sen  for  Appellant. 

Baboo    Grija  Sunkur  Mojoomdar  for 

Respondent. 

Where  a  raemberof  a  Hindoo  family,  which  had  once 
been  joint,  claimed  to  be  put  in  possession  of  a  certain 
portion  of  the  estate  of  which  he  complained  he  had  been 
dispossessed  during^  minority,  and  the  opposite  party 
denied  the  reality  of  the  partition  under  which  the  claim 
was  advanced,  and  urged  that  an  earlier  partition  had 
taken  place  in  which  plaintiff's  father  had  acquiesced, 
HELD  that  a  person^  on  attaining  to  majority,  could 
not  contest  an  arrangement  in  which  the  person  from 
whom  he  inherited  had  during  his  minority  acquiesced ; 
and  that,  where  a  property  had  been  divided,  and  one 
of  the  sharers  was  dissatisfied  with  the  result,  he  could 
bring  a  suit  to  have  the  division  entirely  revised,  but 
was  not  at  liberty  to  ask  for  a  rectification  of  a  small 
portion  of  the  divided  property. 

Jackson,  J. — The  present  suit  is  brought 
by  the  plaintiff  Gopal  Nath  Roy,  who  was  a 
member  of  a  Hindoo  family  which  had  been 
joint,  against  certain  other  members  of  the 


same  family.    The  suit  was  valaci 
80,  and  was  designed  tc  obtain 
a  certain  share  of  the  land  and 
taining  to   Bagbari,  the  specific 
the  plaint  being  to  obtain  pos 
I  anna  6  gundas  2  cowries  2  krauts 
of  the  lands  Nos.  x,  4,  5,  6,  7,  and  9, 
tank  No.  10  stated  in  the  map.     The 
iff  also  declared  his  intention  of 
separate    sait    for    wassilat. 
alleged  that  a  division  of  the  joint 
which  this  claim  relates  had  taken 
Kartick  1271,  and  that,  while  he 
was  a  minor,  and  at  which  time  the 
ant  No.  9,  Dinonath  Roy,  his  brocJ 
been  his  guardian,  the  whole  of  the 
cipal  defendants  had  taken    po! 
the  land  in  collusion  with  each  other, 
had  been  dispossessed  from  the  land 
tanks.    He  stated  that  he  had  ai 
majority  shortly  before  Bysack    1277, 
he  then  attempted  to  take  possession  ot\ 
he  considered  to  be  his  proper  shares 
that  he  was  resisted  by  the  defendant. 

In  answer  to  this  claim,  the  del 
principally  affected   being   Tripooia 
daree,  the  wife  of  defendant  No.  1, 
Kant  Roy,  who,  we  understand,  is  d^d,' 
her  written  statement,  in  which  it 
forth  that  no  such  butwara  as  that 
of  by  the  plaintiff  had  taken  place  in  i) 
that   long  before,  viz.,  in  the  year  iij 
private  partition  of  the  said   8-anna 
had  been  made,  and  that  the  parties 
cerned  had  been  in  possession  of  their  sei 
shares   in  accordance  therewith ;   and 
defendant  also  alleged  that  she  had  acqiui 
a  part  of  this  property  by  purchase  from 
husband  sometime  before  this  suit,  and 
expended  a  large  sum  of  money  in  improvii 
the  land,  excavating  a  tank,  and  so  forth. 

The  Moonsiff  framed  three  issues— ^rj/, 
to  misjoinder ;  secondly,  as  to  possession, 
connected  with  that,  as  to  general 'limitati(»ff 
and,  thirdly,  as  to  whether  the  plaintiff  W0 
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entitled  to  the  share  which  he  claimed. 
Afterwards  there  was  an  additional  issue  on 
the  ground  of  special  limitation. 

The  Moonsiff  found  upon  the  evidence  that 
the  butwara  of  1233  set  up  by  the  defend- 
ant was  not  proved,  that  that  document,  as 
also  a  certain  kobala  by  which  the  property 
passed  to  the  defendant,  Tripoora  Soondaree, 
from  her  husband,  and  in  which  a  previous 
kobala  was  recited,  was  collusive ;  and  he 
found  that  the  butwara  of  1271  was  true. 
He  considered,  in  answer  to  the  objection  of 
the  defendant,  that  the  plaintiff  was  at  liberty, 
if  he  thought  lit,  to  repudiate  the  butwara 
entered  into  by  his  guardian ;  and  being  of 
opinion  that  the  plaintiff  had  not  been  at  all 
fairly  dealt  with  in  that  butwara,  he  gave 
him  a  decree  for  part  of  his  claim. 

On  appeal,  the  Additional  Judge,  Mr. 
Harris,  although  he  does  not  concur  with 
the  Moonsiff  on  all  points,  has,  in  fact, 
affirmed  the  judgment  of  the  Moonsiff,  and 
has  dismissed  the  appeal  with  costs.» 

It  appears  to  us  that  the  judgment  of  the 
Additional  Judge  is  not  based  upon  proper 
judicial  grounds,  and  that  it  contains  errors 
of  various  kinds  which  are  altogether  fatal 
to  its  being  maintained.    The  main  question 
of  fact  with   which    the   Lower    Appellate 
Court  had  to  deal,  was  the  allegation  of  the 
plaintiff  as  to  the  partition  come  to  in  1271, 
and  the  counter-allegation  of  the  defendants 
that  the    previous   butwara,   in    which    the 
interests  of  all  the  parties  had   been  fully 
dealt  with,  had  taken  place  in  1233.    It  is 
clear  that,  if  there  had  been  a  partition  in 
1233,  that  would  in  itself  go  a  long  way  to 
disprove  the  plaintiff's  allegation  regarding 
the  subsequent  one  in  1271,  and  that  circum- 
stance, it  seems,  drew  the  attention  of  the 
Moonsiff,  because   he  says  in  his  judgment 
at    page     13    of   the   printed    paper-book: 
**Now,    if  the  partition-deed  of    1233    ^ad 
been  a  true  one,  I  do  not  find  any  reason 
why  there  would  be  a  second  partition  in 


1 27 1."     The  Judge,  being  of  opinion  that 
the  partition  of  1271  was  sufficiently  proved, 
as  he  calls  it,  lays  aside  as  unimportant  the 
inquiry    as  to  whether  that  of   1233   took 
place  or  no  ;  and  further  he  says  that,  even  if 
it  did  take  place,  it  was  not  acted  upon  by 
the  parties  or  was  superseded  by  the  later 
arrangement  of   1271,     But    that    was   not 
the  case  of  either   party.     It  was  not  the 
case  of  the  plaintiff,  because  the  plaintiff 
denied    altogether  the  transaction  of  1233 
alleging  that  partition  of  the  family-property 
had  taken  place  in   1271.    It  was  not  the 
case  of  the  defen  dants  who  alleged  possession 
under  the  partition  of  1233.    Therefore,  in 
order  to  determ  ine    this  question,  it    was 
highly    necessary    to   inquire    whether    the 
partition  of  1233   had  taken  place  or  not- 
and  then,  in  respect  of  this  partition  of  i333» 
there  was  a    very    important  circumstance 
which    the    Judge    deals    with    as    of   no 
importance  at  all.  It  is  the  existence  and  the 
execution  of  a  deed  between  the  defendant 
Tripoora  Soondaree,  and  her  deceased  hus- 
band, Rukini  Kant,  in  1264,  in  which  the 
previous     butwara    of     1233   was    recited. 
Now  it  is  clear   that,   if  that  kobala  was 
really   executed  in  1264,  there  must  have 
been  at  all  events  in  existence,  and  therefore 
not  devi  sed  or  brought  forward  for  the  first 
time  in   reference  to  this  suit,  some  transac- 
tion of  an  antecedent  date,  probably  of  1233^ 
The  Judge  puts  aside  this  transaction,  simply 
observing  that  it  was  between  the  husband 
and  the  wife.     Now,  if  the  husband  and  the 
wife  played   into  each  other's  hands,  it  is 
very  strange  it  should  have  been  so  long 
back  as  the  year  1261,  some  sixteen  years 
before  the  present  suit.  It  was,  therefore,  very 
necessary  for  the  Judge  to  find  whether  this 
kobala  of   1264   was  executed  or  not,  and 
what  makes  it  still  important  is,  that  there 
was    the  signature  of  the  plaintiff's  father 
as  subscribing  and  consenting  thereto.    It 
is  impossible  to  conceive  anything  stronger 

g 


3*0 


Civil 


THft   WKCKLY   RKFORTBR.  RuUngS. 


[Vol 


than  that  if  the  document  is  genuine.  Then 
there  is  a  circumstance  to  which  the  Judge 
refers  as  being  against  the  earlier  butwara. 
He  says  :  "  The  survey-map  does  not  show 
that  there  had  been  the  butwara  referred 
to.'*  It  is  not  suggested  before  us  that  the 
survey-map  in  any  way  shows  the  existence 
of  the  butwara,  and  further  the  Judge 
remarks  that  "the  absence  of  defendant 
No,  I  is  not  material  for  the  plaintiff's  side," 
and  he  seems  to  think  that  the  defendant 
might  have  appeared,  because  his  illness  was 
not  of  such  a  nature  as  to  render  the  giving 
of  his  evidence  impossible.  It  is  stated  in 
an  earlier  passage  of  the  judgment  that 
"  a  medical  certificate,  dated  29th  August 
"  1873,  was  produced,  stating  that  defendant 
"  No.  1  was  under  treatment  for  melancholia 
**  for  one  month  previous,"  and  we  are  told 
that  the  defendant  was  in  fact  suffering 
from  a  species  of  madness,  and  that  he  has 
since  then  died.  It  was  unlikely,  therefore, 
that  the  defendant  could  have  been  produced, 
or  even,  if  produced,  that  his  evidence  would 
be  of  any  service  to  either*party.  Then,  in 
dealing  with  the  butwara  of  1271  and  its 
legal  effect,  and  the  question  of  the  plaintiff's 
right  to  sue  and  set  it  aside,  the  Judge 
commits  what  is  a  still  more  serious  mis- 
take. He  seems  to  think  in  the  first  place 
that  the  butwara,  although  solemnly  executed 
between  all  these  parties,  was  not  intended  to 
be  perpetual ;  and  the  pleader,  who  appears 
before  us  to-day  in  support  of  that  observa- 
tion of  the  Judge,  points  out  that  the  docu- 
ment contains  no  term  or  expression  by 
which  the  heirs  of  Dinonath  would  be  bound. 
We  see  no  force  in  this  argument.  If  parties 
choose  to  come  together  and  voluntarily 
divide  any  property  common  to  them,  the 
shares  so  divided  cannot,  in  any  way,  come 
together,  unless  the  parties  choose  to  re-unite 
and  bring  them  together  again,  so  that  if  the 
specific  partition  of  1271  is  true  as  alleged  I 
by  the  plaintiff,  it  must  be  regarded  as  being 


a  final  and  conclusive  partition.  Tl 
Judge  considers  that,  because  the 
was  at  the  time  a  minor,  he  is  noc 
it.  He  says:  '* Under  any  circm 
"it  is  not  necessarily  binding,  now 
"  minor  has  come  of  age.  It  is  not 
"sary  therefore,  to  consider  whether, 
"  arrangement  itself  had  been  of  a 
"or  continuing  nature  after  the 
"  attained  his  majority,  the  act  of  the 
"dian,  defendant  No.  9,  would  by 
"  binding  upon  the  plaintiff.  The  pi 
"now  entitled  to  assert  his  fight  11 
"whole  land,  if  he  does  not  wish  the 
"  wara-arrangement  to  continue :  "  so 
in  the  Judge's  view,  when  the  members  1 
family  have  met  together  and  detei 
upon  a  division  of  the  family-property, 
happens  that  one  of  them  is  not  of  age] 
the  time  when  the  partition  is  come  to, 
at  liberty,  when  he  comes  of  age,  to 
into  Court,  and  ask  to  have  the  documc 
aside.  It  is  not  suggested  that  his  bi 
defendant  No.  9,  who  acted  |for  him  di 
his  minority,  acted  at  all  in  bad  faith, 
it  suggested  that  the  interests  of  the 
were  sacrificed.  By  what  took  pi 
seems  that  he  simply  prefers  a  dil 
arrangement.  This  particular  point, 
ever,  was  not  made  an  issue  in  the  M001 
Court,  and  it  seems  possible  that  the  plait 
might  have  been  prejudiced  by  the  omissioni 
the  Moonsiff  to  frame  an  issue  on  that 
and  on  that  account  we  might  possibly 
disposed  to  remand  the  case  in  order  tbati 
issue  might  be  raised  and  tried;  but, 
pointed  out  by  the  learned  Counsel  for 
appellant,  that  course,  we  think,  is  unnec 
sary,  because  the  plaintiff's  suit  is  for  am 
reason  bad  on  the  face  of  it.  It  has  bem\ 
frequently  held  in  this  Court,  and  with  obn*! 
ous  reasonableness,  that  where  a  propeiff 
has  been  divided,  and  one  of  the  pardei 
affected  by  the  division  complains  of  whit 
has  been  done,  he  is  not  at  liberty  to  ask  the 
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order  the  rectification  of  a  small 
of  the  property  so  divided.     If  the 
iment    is  not  to  be  carried  out  as  it 
it  must  be  entirely  revised,  that  is,  the 
f.of  the  property  divided  must  be  again 
before  the  Court,  and  there  must  be 
ion    de  novo  of  the  property   in  its 
What  the  plaintiff  seeks  here  is 
be  put  in  possession  of  certain  speci- 
ous of  the  property,  not  that  there 
^division  of  the  whole.    For  all  these 
we  think  that  the  suit  was  bad;  that 
kinti£E  really  had  no  proper  cause  of 
;  and  that  the  judgments  of  the  Courts 
were  erroneous,  and  must  be  set  aside 
i«ll  costs. 


The  3rd  May  1876. 

'Present: 

Hon'ble  Louis  S.  Jackson  and  W.  F. 
McDonell,  fudges. 

ittta—Stamp-duty— Balance  of  Account 
Case  No.  1598  of  1875. 

ial  Appeal  from  a  decision  passed  by 
Subordinate  Judge  of  Dacca,  dated 
2jth  April  7(^75,  affirming  a  decision 

the  Sudder  Moonsifi  of  that  District^ 

iidthe  28th  August  1874. 

mjo  Mohun  Doss  and  others  (Plaintiffs), 
Appellants^ 

versus 

Krishna  Chunder  Shaha  and  others 
(Defendants),  Respondents. 

w  Rash  Beharee  Ghose,  Hem  Chunder 
Banerjee,  Nullit  Chunder  Sen,  and  Gooroo- 
\  doss  Banerjee  for  Appellants. 


.. 


ioos  Chunder  Madhub  Ghose  and  Huree 
Mohun  Chuckerbutty  for  Respondents. 

A  hftt-chttta,  drawn  up  by  only  one  of  two  parties  to 
Money-transaction,  and  purportingr  to  represent  the 
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balance  of  accounts  between  them,  but  not  assented  to 
in  any  way  by  the  other  party,  is  not  such  a  document 
as  is  contemplated  by  article  5,  Schedule  II.  of  the  Ge- 
neral Stamp  Act,  and  does  not  require  to  be  stamped. 


Jackson,  J. — The  plaintiff  sued  to  recov- 
er Rs.  757-7I  annas,  including  interes 
entered  in  a  h^t-cbitta,  and  he  produced  an 
account-book,  each  leaf  of  which  contained 
accounts  of  separate  persons  with  entries  of 
debit  and  credit;  and  in  the  particular  in- 
stance the  account  was  made  up  by  the  plaintiff, 
after  payment  of  a  sum  of  money  as  stated 
in  the  plaint  from  the  26th  Assin  1 379.  The 
defendant's  signature  is  shown  in  the  margin 
at  the  top  of  the  leaf,  in  which  this  account 
appears,  and  we  may  assume  at  present^ 
although  no  evidence  has  been  taken  on  that 
point,  that  the  defendant's  name  was  there 
signed.  The  suit  was,  in  the  first  instance, 
dismissed  by  the  Moonsiff,  on  the  ground 
that  the  wrong  party  had  sued.  The  Judge 
reversed  that  judgment  and  ordered  a  trial 
on  the  merits,  at  the  same  time  throwing  out 
the  suggestion  that  the  b&t-chitta  referred  to 
in  the  plaint  not  being  stamped,  the  suit  was 
liable  to  be  dismissed  on  that  ground.  On 
that  ground  accordingly  the  Moonsiff  has 
dismissed  the  suit,  holding  that  the  h^t-chitta 
should  bear  a  one-anna  stamp ;  and,  as  it  is 
not  stamped  according  to  law,  the  stamp- 
duty  cannot  be  made  up  and  the  hflt-chitta 
admitted.  On  appeal  this  judgment  has  been 
affirmed  by  the  Subordinate  Judge,  Baboo 
Bhooputy  Roy,  who  held  expressly  that  the 
hUt-chitta  produced  was  a  note  or  memoran- 
dum of  accounts  expressing  the  debt  or 
account  to  be  balanced,  and  that  it  came 
under  article  5,  Schedule  II.  of  the  General 
Stamp  Act ;  and  we  are  now  asked  to  decide 
whether  this  view  of  the  case  is  correct. 
We  think  it  clear  that  article  5  of  the 
second  Schedule  applies  to  cases  where  any 
account,  debt,  or  demand,  or  any  part  thereof, 
amounting  to  Rs.  30  or  upwards,  is  expressed 
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to  have  been  balanced  and  assented  to  by 
both  parties.    The  Legislature  could  never 
have   intended   that,   because    the    plaintiff 
looked  up  his  account,  and  added  up  what  he 
found  to  be  the  balance,  that  should  amount 
to  a  memorandum  binding  the  customer,  and, 
in  that  sense,  should  be  used  against  him,  and 
should,   therefore,  be  liable  to  stamp-duty. 
We  think,  therefore,   that  the  entry  in  the 
hit-chitta  was  not  a  memorandum   of  that 
description  and  did  not  require  to  be  stamp- 
ed.    At   the   same   time    there   is    nothing 
clearer  than  that  the  plaintiff,  whose  advisers 
appear  to  have  blundered  in  the  most  singu- 
lar fashion  in  the  suit,  has  very  much  misled 
the  Court,  because  in  the  plaint  he  describes 
the  suit  as  being  one  for  recovery  of  Rs.  757- 
7  annas  including  interest  entered  in  a  h^t- 
chitta,  and  then  speaks  of  the  h^t-chitta  book 
being  used  by  the  defendants  according  to 
the  usage  of  the  banking  transaction.     He 
then  says,  '*  I  am  duly  entitled  to  the  sum 
iiiider  claim  after  deducting  the  money  paid 
by  them,"   and  in   that   way   suggests   the 
inference   that  it  was  a   balanced  account 
between  the  parties,  which,  if   true,  would 
make  the  document  liable  to   stamp-duty. 
There  is  no  doubt  that,  in  the  judgment  of 
the  Moonsiff,  the  case  was  looked  upon  as 
based  on  the  h^t-chitta ;  but  we  think,  if  the 
plaint  be  carefully  read,   it   discloses  facts 
upon  which  the  plaintiff  would  be  entitled 
to  recover,  notwithstanding  the   misleading 
expressions  used.     As  the  plaintiff  himself 
very  much  contributed  to  the  mistake  of  the 
Court,  we  think  he  quite  properly  had  to  pay 
and  should  pay  all  his  costs  of  the  Courts  of 
Appeal,  and  also  should  properly  suffer  the 
loss  or  penalty  which  he  had  to  pay  to  the 
Court   under   misapprehension   by   way   of 
stamp-duty. 

We  cannot  dismiss  this  matter  without 
remarking  upon  the  extreme  inconvenience 
of  the  course  taken  by  the  Court  below  in 
this  case.     The  Subordinate  Judge,  having 


this  appeal  before  htm  in  the  first 
and  finding  that  an  error  had  been 
by  the  Moonsiff,  suggests   another 
upon  which  the  soit  of  the  plaintiff 
got  rid  of.     Now,  that    was  either  a 
ground  or  not  ?    If  it  was  a  valid 
ought  not  to,  have  sent   the  case 
trial,  but  ought  to  have  adjadlcated 
point  himself.     If  it  was  not  a  valid 
he  ought  not  to  have  snggeated  it 
Moonsiff  as  a  reason  for  throwing  fA\ 
suit.     The  Moonsiff  unfortnnately  fc 
the  suggestion  of  the  Subordinate  Jad| 
dismissed  the  suit ;  and    the  result  is 
although  the  case  has  been   heard  tvic 
the  original  Court,  twice  in  the  Lover, 
late  Court,  and  once  in  this  Court,  the< 
dence  has  yet  to  be  taken.     The  case 
go  back  to  the  Court  of  first  instance  tol 
tried  on  the  merits. 

It  is  obvious  that,  in  this  case,  there 
no  acknowledgment  by  the  def endanL 
defendants'  name  merely  appears  at  the 
of  the  h&t-chitta  in  accordance  with 
usage. 

As  already  observed,  the  plaintiff  will 
his  own  costs  of  the  Appellate  CoartJ 
if  the  ultimate   decision   be  in  his  fai 
The  other  costs  of  the  suit  will  foDow 
result. 


Civit 


THS  WSSKLY  lUtPORTEM. 


Ruttn^s. 


363 


The  9th  May  1876. 

Present  : 

Hon'ble  L.  S,  Jackson  and  W.  F. 
McDonell,  Judges, 

Lbility  of  Witness— Question  of  Fact 

Ca^e  No.  1S35  of  1875. 

Appeal  from  a  decision  passed  by 
Additional   Judge   of   Backer  gunge, 

the  2jrd  June  iSj^,  reversing  a 
ion  of  the  Moonsiff  of  Maudaripore, 

the  8th  September  1874, 

»bin  Chunder  Pooshalee  (Plaintiff), 
Appellant, 

versus 

ingo  Chunder  Chatterjee  and  others 
(Defendants),  Respondents, 

\oos  Mohinee  Mohun  Roy  and  Bykunl 
Nath  Doss  for  Appellant. 

Baboo  Hem  Chunder  Banerjee 
for  Respondents. 

re  a  certain  property  was  alleged  to  have  been 
two  occasions  to  two  different  persons,  and  the 
I  arose  whether,  in  both,  the  purchasers  had  acted 
\fideoz  only  one  was  a  genuine  sale,  and  the  Moon- 
ided  on  the  evidence  that  the  sale  over  which  the 
llff  made  his  claim  was  genuine,  and  the  other 
»usy  but  the  District  Court  reversed  the  judgment, 
ground  that  the  evidence  on  the  other  side  was 
truslworthy,  held  that,  as  the  plaintiff's  witness- 
impressed  the  Moonsiff  as  being  trustworthy,  the 
net  Court  was  not  at  liberty,  unless  there  were  very 
reasons  for  so  doing,  which  there  were  not  in  this 
to  reverse  the  Mponsiff's  decision  on  a  question 

^ackson,  J. — The  plaintiff  in   this   suk 

^ht  to  recover  possession  of  a  fractional 

of  a  certain  talook,  which  he  alleged 

tself  to  have  purchased  from  the  defendant, 

igo  Chunder  Chatterjee.  He  alleged  that, 

proceeding  to  take  possession  of  his  pur- 

id  share,  he  was  opposed  by  the  defen- 

^ts  generally,  the  defendants  2  to  5  being, 

lie  said,  in  collusion  with  the  defendant, 

lor. 


The  defendant,  Bungo  Chunder,  made  no 
answer,  but  the  defendant  No.  3,  Anund  Churn 
Chatterjee,  put  in  a  written  statement,  in 
which  he  alleged  that  the  plaintiff's  story  of 
purchase  and  of  going  to  take  possession  was 
f&lse ;  that  the  defendant  No.  i  had  sold  a 
larger  share  than  that  claimed  by  a 
plaintiff  to  him  (defendant  No.  3) ;  and,  as  it 
appeared  that  the  kobala  under  which  this 
defendant  claimed  had  been  registered  con- 
siderably after  that  set  up  by  the  plaintiff,  it 
was  alleged  that  the  defendant  No.  i  had 
been  ill,  and  could  not  effect  registration,  and 
so  the  delay  in  getting  his  kobala  registered 
had  taken  place.  The  defendant  also  alleged 
that  he  was  at  enmity  with  ihe  plaintiff  and 
with  the  defendant  No.  i,  and  that  the  suit 
was  the  result  of  collusion  between  plaintiff 
and  defendant  No.  i. 

The  suit  was  tried  before  the  Moonsiff  of 
Maudaripore,  who  framed  these  issues : 
''  Whether  plaintiff  or  the  answering  defend- 
'*  ant  is  the  bond-fide  purchaser  of  the  pro- 
*'  perty  in  dispute  ;  whose  purchase  Is  valid, 
"  if  both  be  held  to  have  purchased  the  pro- 
"  perty  in  good  faith  ? " 

On  the  first  issue,  the  Moonsiff  found  very 
decidedly  in  favour  of  the  plaintiff.  He 
found  that  the  plaintiff  had  in  good  faith 
entered  into  the  contract  of  purchase  and 
sale  with  the  defendant  No.  i,  and  he  found 
that  the  evidence  adduced  by  the  defendant 
was  good  for  nothing  as  he  says.  That 
being  so,  the  second  issue,  of  course,  was 
equally  found  for  the  plaintiff,  and  a  decree 
was  given  accordingly. 

An  appeal  from  this  judgment  was  heard 
by  Mr.  Harris,  the  Ading  Additional  Judge 
of  Backergunge.  It  is  not  easy  by  any 
means  to  discover  on  what  definite  ground 
the  Additional  Judge  has  proceeded  In 
reversing,  as  he  does,  the  judgment  of  the 
Moonsiff.  After  reciting  in  a  somewhat 
rambling  way  the  different  allegations  and 
statements  of  the  witnesses,  he  begins  by 
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saying :  ''  The  plaintiff  adduced  four 
"  witnesses  in  support  of  his  kobala,  and  1 
**  certainly  think  that  their  evidence  is  as 
''  reliable  as  that  of  the  defendant's  wit- 
"  nesses."  A  few  lines  further  on  he  says  ; 
"  In  such  a  case  as  this  where  the  decision 
"  rests  upon  the  preference  given  to  the 
**  witnesses  on  one  side  or  the  other,  I  think 
**  the  Moonsif!  has  not  given  sujQ&cient  reason 
"  for  preferring  the  plaintiff's  evidence  to 
"  that  on  behalf  of  the  defendant."  Now, 
where  the  Moonsiff  had,  after  having  the 
evidence  on  both  sides  before  him,  preferred 
that  of  the  plaintiff,  it  is  clear  that,  from  the 
nature  of  the  evidence  given  by  the  wit- 
nesses, the  testimony  of  the  plaintiff's  wit- 
nesses bad  impressed  the  MoonsiS's  mind 
more  favourably  than  that  of  the  defendant's; 
and  the  circumstances  of  the  case  are  not  far 
to  seek  which  would  suggest  very  good 
reasons  for  believing  those  witnesses.  But, 
be  that  as  it  may,  the  Moonsiff  having  come 
to  that  conclusion,  the  Lower  Appellate  Court 
was  not  at  liberty,  unless  there  were  very  good 
reasons  for  so  doing,  to  reverse  the  decision 
of  the  Moonsiff  upon  a  question  of  fact.  He 
was  not  at  liberty  to  reverse  the  judgment  of 
that  officer  upon  a  mere  question  of  testimony, 
because  the  reasons  ^given  by  that  officer  did 
not  satisfy  him.  The  Judge  goes  on  to  say  : 
"  Neelambur,  one  of  the  plaintiff's  witnesses, 
^'  was  defendant's  first  servant,  defendant 
**  No.  I  being  related  to,  and  living  in  the  same 
"  house  with,  defendant  No.  3.  lam  inclined, 
"  therefore,  to  place  some  weight  on  Neelam- 
"  bur's  evidence,  there  being  no  evidence  of 
**  collusion  between  defendant  No.  i  and 
"  plaintiff ;  on  the  contrary,  the  former  snp- 
**  ported  the  defendant's  kobalas  before  the 
**  Registrar."  The  Judge's  reasons  are 
exceedingly  inconclusive  in  themselves,  and, 
If  anything,  they  favour  the  plaintiff's  case 
rather  than  the  defendant's.  We  regard  his 
decision  as  being  exceedingly  unsatisfactory 
iind  set  it  aside,  and  remand  the  case  to  the 


Lower  Appellate  Court  in  order  ion  a 
decision  on  the  evidence.     The  plaii 
have  the  costs  of  this  appeal. 


The  9th  May  1 870. 
Present  : 

The  Hon'ble  L.  S.  Jackson  and 
W.  F.  McDonelU  Judges. 

Frandnlent  Sale— Senrice  of  Notice— 
Re-conyeyance. 

Case  No.  1894  of  1875. 

Special  Appeal  from  a   decision  pasu 
the    Officiating   Additional  Judge  ^f] 
24'Pergunnahs,  dated  the  jist  May  W 
reversing  a  decision  of  the    First 
siff  of  Baraset,   dated  the    20th  A\ 
1874. 

Gobind  Chunder  Mookerjee  (Plaictii 

Appellant, 

versus 

Ram  Komul  Chattecjee  and  otben 
(Defendants),  Respondents. 

Baboo  Umhika  Churn  Bose  for  Appellant 

Baboo  Bhowanee  Churn  Dull  iot 
Respondents. 

Where  immoveable  property  of  considerable  lahe 
had  been  sold  for  Rs.  1 1  in  a  sale  in  esecotioa  oft 
decree  for  Rs.  17-11  annas,  and  purchased  beaanci 
by  the  execution-creditor  in  the  name  of  a  relttrKiV^ 
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»uod    that    the    judgment-debtor    had    not 

»riiied    of    the  sale,    held    that    all    these 

inches  taken  together  justified  a  suspicion  oi 

it   dealing,  and  that  the  judgment-debtor  was 

recover  his  property  on  payment  of  the  ori- 

rxinif  of  a  notice  of  sale  in  a  not  very  con- 
part  of  the  land,  when  the  judgment-debtor 
di£Ferent  district,  is  not  suflScient  to  satisfy 
iremeots  of  justice. 

wn^  y.-^WK  are  unable  to  concur  in 

pe  with  the  judgment  of  the  Lower 

late    Court.      The    circumstances   on 

the  plaint! fiFs  relied  to  establish  fraud 

illusion  against  the  defendants  were 

and  it  appears  to  us  that  the  Judge 

[her  taken  those  circumstances  one  by 

id  dismissed  them  as  not  severally  and 

Lely  amounting  to  fraud,  whereas  he 

to  have  considered  them  collectively, 

^en  whether,  taken  together,  and  with 

ice  to  one  another,  they  did  not  amount 

act  of  fraud  such  as  is  set  up.     In 

liar  we  may  refer  to  what  the  Judge 

regard   to   the  individuality  of  the 

^r— one  of  the  circumstances  strongly 

[  upon  by  the  plaintiff  was,  that  this 

:ty  had  been  purchased  in  execution 

judgment-creditor  himself,  but  in  the 

I' of  a  connection.    The  Judge  appears 

Lit  that  the  purchase  was,  as  contended 

plaintiff,  a  benamee  purchase.      He 

"  The      relationship     between     the 

tndants   is   not  denied,  but  it  merely 

*ates  the  benamee  nature   of  the  pur- 

le,  not  that  the  proceedings  in  execu- 

were  fraudulent."     No   doubt,  taken 

[elf,  it  tould  not  show  that  the  proceed- 

{were  fraudulent,  but,  wheii  taken  with 

kct  that  no  notice  was  served    on  the 

lent-debtor,  and,  with  the  other  facts  of 

tase  to  which  we  shall  presently  refer, 

ircumstances  seem  very  strongly  against 

}nd'fide    sale.     It    was     said     that     in 

ition,  where  immoveable  property   was 

(rned,  it  was  not  necessary  to  serve  the 


notice  of  attachment  personally  on  the 
judgment-debtor,  but  that  it  was  sufficient 
if  the  notice  were  served  on  the  land — the 
notice  being  an  order  not  to  part  with  the 
property.  Now,  this  is  very  well  if  the 
judgment-debtor  be  residing  on  the  land ;  but, 
where  the  judgment-debtor,  as  in  this  case, 
not  only  does  not  reside  on  the  land,  but  in  a 
different  district  altogether,  it  is  clear  that  the 
affixing  of  a  notice  in  a  not  very  conspicuous 
part  of  the  land  is  not  sufficient  to  satisfy 
the  requirements  of  justice.  It  seems  to  be 
almost  certain  from  the  circumstance  that 
immoveable  property  of  a  considerable  value 
had  been  put  up  to  sale  for  the  small  sum 
of  Rs.  1 1 ;  that  the  judgment-debtor  was 
not  aware  of  what  took  place.  Besides,  the 
sale  of  the  whole  of  the  property  in  one  lot 
was  not  at  all  fair  to  the  debtor,  and  to  this 
may  be  added  the  further  circumstance 
which  casts  suspicion  on  the  whole  proceed- 
ings that  the  execution-creditor,  having 
effected  this  purchase  in  the  manner 
described,  took  no  steps  to  get  into  possession 
of  the  property  until  he  (vas  obliged  to 
intervene  in  a  suit  brought  to  recover  rent. 
It  appears  to  us  that  the  Moonsiff  was  right 
in  taking  all  these  circumstances  in  the 
aggregate  and  finding  therein  a  sufficient 
case  of  fraud;  and  that  the  Judge,  in  dealing 
with  the  circumstances  one  by  one  and  in 
not  regarding  them  as  a  whole,  has  departed 
from  the  jtidicial  principle  of  inquiry,  and 
therefore  his  judgment  reversing  that  of  the 
Moonsiff  is  erroneous,  and  must  be  set  aside 
with  costs.  The  defendant  should  re-convey 
to  the  plaintiff  this  property  upon  the 
plaintiff  paying  the  former  due,  Rs.  17- 
II  annas  with  costs.  The  purchase-money 
is  to  be  restored. 
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The  lath  Maj  1876. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  W.  F. 
McDonell,  Judges, 

Res  Adjttdtcata— Nemo  debet  bis  YejEari  pro 
eadem  causa-^Improper  Conduct  of  Pleader. 

Case  No.  2252  of  1875. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Additional  Judge  of  the 
24'Pergunnahs^  dated  the  31st  August 
iSySy  reversing  a  decision  of  the  First 
Moonsiff  of  Aliporcy  dated  the  26th  May 
1874. 

Gunga  Ram  Sadhookhan  (Defendant), 

Appellant, 

versus 

Panch  Cowree  Poramanlck  (Plaintiff), 
Respondent, 

Bahoos  Mohinee  Mohun  Roy  and  Nil  Ma- 
dhub  Bose  for  Appellant. 

Baboo  Tarinei  Kant  Bhuttacharjee 
for  Respondent. 

Where  the  mother  and  guardian  of  minor  sons  had 
once  sued  a  certain  party  in  order  to  set  aside  certain 
kobalas  by  which  she  had  conveyed  away  to  him  the 
property  of  her  late  husband,  on  the  ground  that  her 
action  may  have  been  injurious  to  the  interests  of  her 
sonsf  and  the  said  suit  had  been  thrown  out  by  the 
Judge ;  and  the  sons  subsequently  brought  another  suit 
with  substantially  the  same  object  in  view,  but  making 
the  mother  a  co-defendant  with  the  original  defendant : 
HELD  that  the  validity  of  the  kobalas  having  once  been 
decided,  the  only  ground  on  which  the  present  suit 
could  lie  would  be  that  the  mother  had,  in  giving  the 
kobalas,  acted  collusively  with  the  defendant,  of  which, 
however,  there  was  no  evidence  whatever. 

It  having  also  appeared  that,  without  any  instructions 
to  that  effect,  the  pleader  conducting  the  suit  in  the 
Lower  Appellate  Court  had  suggested  of  his  own  motion 
that  the  mother  was  a  frail  woman,  and,  being  in  im- 
proper intimacy  with  the  defendant,  bad  executed  the 


kobalas  for  him  :  held  that  the 
with  gross  impropriety,  and  sboald  be 
censured  by  the  District  Jadge. 


Jackson,* J. — The    groan d    wfakkj 
been  argued  with  our  permtssion 
which  by  some  oversight  was  not 
the  memorandum  of  special   appeal, 
this  suit  is  really  barred,  both  under 
of  the  Code  of  Civil   Procedure,  -  aad- 
under  the  general   principle    nemo 
vexari  pro  eadem  causd,  the   subj( 
in  the  present  suit  being  disposed  of 
decision  of  the  previous  suit  recited 
plaintiff  himself  in  his   plaint.     The 
sets  out  that  the  plaintiff's   father 
Srabun  1273,  leaving  the  plaintiff 
years  and  his  brother  aged  9  years  ; 
defendant  No.  i  dispossessed  their 
and  took  possession  of  their  valuable 
perty,  on  which  she  brought  a  pai 
against  the  defendant;  that»  when  the 
came  on  for  hearing,  the  defendant  pi 
two  false  and  fraudulent  kobalas,  beb 
very  kobalas  impugned  in  the  presealj 
purporting   to    have  been    given    by 
mother,  one  dated  the  3rd  fihadro  riffl^i 
the  other  3rd  Bysack  1274.     The  plaint i 
went  on  to  urge  that  there  was  no  dil 
in  respect  of  the  maintenance  of  the 
that  the  assertions  with  regard  to  the  k4 
were  false,  and  made  simply   to  makt 
plaintiff     despair     of    getting     back 
property.    Then  the  plaintiff  goes  on  .*" 

*■  Anyhow  our  mother  did  not  give 
*'  kobalas  nor  receive  any  money ;  and, 
**  there   was  no   want  in  our  feeding 
**  clothing  ourselves,  and  more  parti< 
'*  when  our  father  had  no  debt  caaselei 
''  contracted,  we  cannot  be  bound  by 
'*  kobalas,  even  if  our  mother,  the  def 
"  ant,  had  given  them  in  reality,  neither 
'*  these  kobalas  remain  valid."  This  soft' 
brought  against  the  defendant  (dispossc 
Gunga  Ram  Sadhookhan,  and  also 
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linee  Dossee,  mother  of  the  plaintiff, 

lian  of  her  minor  son,  the  plaintiff's 

\sl    brother.       Whether    she     should 

^n  saed  in  her  capacity  of  guardian  is 

open  to  question.    She  might  be  made 

lant  if  the  allegation  had  been  that 

improperlj^  conveyed  the  property 

other  defendant,    but   the   plaintiff 

»ut    asserts  that    the    kobalas  were 

Lecuted  at  all. 

defendant,  Gunga   Ran),  put   in  as 

to   the  effect  that  the  two  kobalas 

executed  by  the  plaintiff's  mother 

for  valid  reasons,  and  are  now  valid 

[,  and  so  forth.     Before  the  Judge, 

ibt,  a  question  appears  to  have  been 

althoagh  it  is  not  quite  evident  how 

^  whether  the  sale  by  the  mother  had 

raudulent  and  collusive.    On  that  point, 

Enll  evidence  had  been  taken,  the  Judge 

to  the  conclusion  that  there  was   no 

^ion  of  fraud  against  the  mother.     He 

went     on     to    inquire     whether    the 

had     been    executed     for    legal 

ty,  and  on  that  point  he  came  to  the 

{ion   that  no  real  necessity   existed. 

it  is  clear  that  the  mother  brought  the 

suit  in  her  capacity  of  guardian,  and, 

interests  of  her  minor  sons,  raised  the 

question    whether    the    property    was 

red  to   the   defendant  by  the  kobalas 

[in  dispute,  and  one  of  the  issues  raised 

whether  the  kobalas  were  valid  in  the 

the  law,  because  the  mother,  although 

\.  proceeding  would  be   singular,   would 

)ly  be  justified  in  raising  the  question 

rdian  of  her  minor  sons,  whether  her 

act    had    been    consistent    with    the 

of  her  sons  and  consistent  wiih  the 

Law.     Therefore  the  very  identical 

>ii  which  is  now  sought  to  be  raised 

liaised  in  the  previous  suit,  and  decided 

tvoar  cf  the  defendant.     The  only  pos- 

ground  upon  which  the  present  plaintiff 

dd  be  entitled  to  raise  it  again  would 


be  if  he  alleged  that  the  sale  and  the  pre- 
vious suit  had  all  been  carried  on  in  collusion 
between  the  defendant  and  the  mother. 
But  nothing  of  that  sort  had  been  alleged 
in  the  plaint,  and,  although  an  issu  ehad 
been  framed,  no  evidence  was  forthcoming 
on  that  point.  Without,  therefore,  going 
into  the  other  points  that  arise  in  the  case, 
it  seems  sufficient  to  say  that,  on  the  prin- 
ciple of  res  judicaidf  this  suit  is  cohcluded 
and  barred;  and  we  are  bound  to  say  that, 
on  a  perusal  of  the  plaint,  we  do  not  find 
at  all  the  good  faith  on  the  part  of  the  plaintiff 
suggested  to  us  looking  to  what  took  place 
before. 

There  is  one  thing,  however,  which 
remains  to  be  noticed.  The  Judge,  in  his 
second  judgment  after  the  remand,  in  a 
parenthesis  makes  the  following  statement: 
'^  The  pleader  did  indeed  make  a  suggestion 
''  of  her,"  viz.,  the  plaintiff's  mother,  ''  being 
'*  possibly  a  frail  woman,  and  in  improper 
''  intimacy  with  defendant;  but,  on  my  ask- 
'*  ing  if  he  was  instructed  to  put  forward 
'^  so  improper  an  imputation,  admitted  he 
"  had  no  instructions  and  no  foundation 
"for  it."  We  are  unfortunately  too  much 
accustomed  to  see  litigants  put  forward  rash 
and  unfounded  imputations  upon  the  conduct 
and  character  of  their  opponents  in  these 
Courts.  This  practice,  not  at  all  justifiable, 
may,  at  least,  find  some  explanation  in  the 
animosity  and  struggle  that  is  taking  place 
between  the  contending  parties,  but  it  seems 
to  us  far  worse,  scandalous,  and  inexcusable 
that  a  pleader  of  the  Appellate  Court  should, 
of  his  own  motion,  without  any  ground 
suggested,  and  without  any  instruction  what- 
ever, volunteer  the  shameful  insinuation  put 
forward  in  this  instance.  The  name  of  the 
pleader  does  not  appear.  We  desire  that 
the  Judge  will  ascertain  from  the  record 
who  the  pleader  was  who  argued  the  case 
before  the  Additional  Judge  of  the  24*Per- 
gunnahs,  send  for  him  in  open  Court,  and 
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express  to  him  this   Court's   exireme   dis- 
approval of  the  course  adopted  by  hitn. 

The  judgment  of  the  Lower  Appellate 
Court  is  reversed,  and  the  plaintiff's  suit 
dismissed  with  costs. 


The  12th  May]; 1 876. 

Present: 

The  Hon'ble  Louis  S.  Jackson  and  W.  K. 

McDoneli,  Judges. 

Suit  for  Possession^AdTerse  Possession—Li- 
mitation—Refund  of  Purchase-money. 

Case  No.  2363  of  1875. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Backergunge, 
dated  the  t4th  July  i8j$,  modifying  a 
decision  of  the  First  Subordinate  Judge 
of  that  District^  dated  the  2gth  January 


Rakhal  Chunder  Roy  Chowdhry  and  others 
(Defendants),  Appellants^ 

m 

versus 

Gopal  Krishto  Sen  (Plaintiff),  Respondent. 

Baboo  Doorga  Mohun  Doss  for  Appellants. 

Baboos  Grija  Sunker  Mojoomdar  and 
Issur  Chunder  Chuckerbutty  for  Respond- 
ent. 


Where  a  person  purchased  and  leased  portions  of  the 
property  of  a  joint  family  without  notice  that  there  were 


contested  rigfhts  and  in  the  belief  that  the 
entitled  to  sell  or  grant  a  mourosee  lease; 
representatives  of  the  family  afterwards  snail 
sentatives  of  the  purchaser  to  recover 
ground  that  a  miras  pottah  covering  a  poftios 
property  in  suit  was  made  by  a  widow  of 
three  original  owners,  who  were  brothers,  and 
not,  under  Hindoo  Law,extend  t^eyood  her  ow« 
but  the  latter  claimed  to  hold,  both  in  r 
widow's  lease  and  in  respect  of  the  share  of 
the  three  brothers,  which  their  predecessor  is 
purchased,  bbld,  firstly,  that,  as  the 
whom  the  lease  had  been  taken  was  not  tbe 
the  brother  whose  share  defendants  held,  their 
sion  for  a  long  series  of  years  under  the 
be  taken  as  an  adverse  possession,  any  distw 
which  was  now  barred  by  limitation  ;  and, 
that,  in  respect  of  the  portion  which  was 
tected,  the  plaintiffs  could  only  recover 
it  ^  repaying  the  amount  of  the  mooey  laid 
the  purchase  by  the  defendant's  predecessor  in 

Jackson^  J. — Ok  the  two  points 
have  been  argued  in  this  case,  it  ap] 
us  that  the  special  appellants  have  peas 
their  side.    The   plaintiff  sued    to 
possession   of  an   8-anna   share  of 
properties  specified,  making  his  title 
heir  of  Huro  Prosad  and  Liikhee  Pre 
brothers.    When  the  suit  came  on  fori 
turned  out  that,  besides  Huro  Pr< 
Lukhee  Prosad,   there  was  a  third 
named  Kali  Kishore.     The  defendants] 
under  a  lease  from  Cbitro  Rekha, 
the  widow  of  Lukhee  Prosad,  and  the 
iff's  contention  was  that  there  was  no 
ground  under  the  Hindoo  Law  for  the 
of  this  miras  pottah,  and  that,  conseqm 
was  not  good  beyond  the  lifetime  (rf 
Rekha.    The  defendants  thereupon 
however  that  might  be,  they  were 
the  share,  not  only  of  Chitro  Rekha,  bsti 
of  Kali  Kishore,  and  as   Kali  Kishore  1 
many  years  ago,  and  Chitro  Rekha 
his  heir  under  the  Hindoo  Law,  the  p< 
held    by  her    during  all    this   time 
be  considered   as.  an    adverse  p< 
and     the     reversioner     is     barred, 
that   the    Judge    observes :     "  If    a 
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**  has  to  decide  on  the  evidence  before  it 
**  in  this  case,  whether  Lukhee  Prosad  pre- 
"  deceased  Kali  Kishore  or  not,  I  think  it 
''  must  be  said  that  it  will  be  very  difficult 
**  to  come   to  a  satisfactory  or    a  definite 
**  conclusion.     Now,  both  the  brothers  died 
"during  a  cholera  epidemic  in   1233  B.S., 
**  that  is,  nearly  fifty  years  before  the  witnesses 
"  "were    examined.     There   are    only    three 
**  witnesses  who  depose   to  this  fact — ^Joy 
"  Chunder  Sen,  Raj  Mohun  Roy,  and  Kirtee 
"  Chunder  Surraah.     One  witness  says  that 
"  Lukhee    Prosad    died  a  month    before ; 
**  another  says  twenty  days  before.    Now,  how 
**  can  such  evidence  be  accepted  to  prove 
"  the  fact  of  Lukhee  Prosad's  dying  before 
"  Kali  Kishore  50  years  ago,   and   that  in 
**  an  epidemic  which  must  have  been  very 
"  severe  for  it  to  be  impressed  in  the  minds 
**  of    the    witnesses    so   vividly."    All  that 
has  to  be  said  to  this  observation  is   that 
these  witnesses  were  those  of  the  plaintiff^ 
and  not  called  by  the  defendants  to  prove 
those  facts.    The  Judge's  reason  for  declin- 
ing   to    accept    their    evidence    is    a   very 
curious  one,   but    not    satisfactory    to  our 
minds.    He  says :   **  Two  of  the   witnesses 
"  who  depose  to  this  fact  were  mere  lads  of 
"  13  or  14,  an  age  at  which,  as  a  psychologi- 
"  cal  fact,  the  memory  is  not  so  retentive 
''as    that    of    a    child,    or    of  one    again 
"  whose  mind  has  arrived  at  full  maturity." 
The  evidence,  whatever  it  is,  is  all  on  one 
side,  being  that  of  the  plaintiff's  own  witnesses 
who  make  statements  against  his  case,  and  it 
must  also  be  borne  in   mind   that  Lukhee 
Prosad   was  the    elder  brother,   and  there 
was    nothing    improbable    in    the  fact    of 
his    having    died   first.    There  is  also    no 
reason  why  these    witnesses    should    have 
made  such   a  statement    unless    they  did 
recollect  the  fact.    That  being  so,  the  Judge 
had  no  ground  whatever  for  setting  aside 
the  judgment  of  the  Subordinate  Judge  upon 
that  point,  and  we  do  not  understand  him  to 
Vol  XXV. 


have  any  strong  opinion  himself,  because  he 
does  not  come  to  the  opposite  conclusion. 
On  this  point,  therefore,  we  think  that  the 
decision  of  the  Judge  must  be  set  aside,  and  as 
regards  the  share  of  Kali  Kishore,  the  plain- 
tiff must  be  declared  to  be  out  of  time. 

Then  there  is  the  other  question  whether, 
as  to  the  shares  of  Huro  Prosad  and  Lukhee 
Prosad  in  regard  to  which  the  plaintiffs 
sued,  the  defendants  are  not  entitled,  before 
surrendering  the  property,  to  receive  back 
the  price  which  they  paid.  Upon  that  point 
we  are  very  much  surprised  to  find  the 
Judge  observing  that  no  case  whatever  had 
been  made  out  for  a  refund.  The  Judge 
does  not  appear  to  be  acquainted  with  the 
authorities  on  this  point.  Such  a  decision 
on  this  point  was  considered  to  be  called  for 
by  the  common  principles  of  equity.  Having 
purchased  the  property  of  a  joint  family 
without  notice  that  there  were  contested 
•rights,  and  in  the  belief  that  the  vendor 
was  entitled  to  sell  or  grant  a  mowrosee  lease, 
the  defendants  are,  we  think,  entitled,  when 
a  third  party  comes  forward  and  claims  the 
property,  to  be  reimbursed  the  price  which 
they  have  paid,  unless  any  bad  conduct  or 
bad  faith  is  brought  home  to  them.  There 
seems  to  have  been  some  attempt  to  show 
bad  faith  on  the  part  of  the  purchaser,  and 
the  observation  of  the  Judge  on  this  point 
appears  to  us  little  short  of  extraordinary. 
The  Judge  says  :  ''  It  must  be  remembered 
"  that  appellant's  father,  Raj  Chunder  Roy, 
*'  was  a  well-known  pleader  of  this  district. 
"  He  knew  perfectly  well  what  he  was  about. 
'*  Why,  I  ask,  should  he  have  taken  these 
**  pottahs  benamee  through  his  servant  and 
"  relative,  Prannath  Chowdhry  ?  I  admit  that 
''  benamee  leases  are  constantly  executed,  but 
**  there  is  in  every  bond  fide  benamee  lease  a 
"  reason  for  so  doing.  What  reason  was 
"  there  for  this  benamee  lease  ? "  Then  as  to 
the  consideration,  he  says:  "The  sthiih 
"of    shosiukolas    property    is    entered     at 
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"  Rs.  215-5-15.  The  total  expenses,  including 
"  sudder  jumma,  saranjamee,  &c.,  are  Rs. 
''  135-0-5-15  krants,  leaving  a  clear  profit  of 
''  Rs.  90.  Out  of  this  profit,  appellants  get 
*'  Rs.  60.  In  other  words,  appellant's  father 
''  got  this  miras  ijara  pottah  at  eight  years' 
''  purchase,  for  he  paid  Rs.  480  as  considera- 
*'  tion  for  the  same."  Now,  if  a  person  is 
to  be  presumed  guilty  of  bad  faith  because 
be  is  a  well-known  pleader,  all  that  we  can 
say  is,  that  it  is  a  very  unfortunate  circum- 
stance for  gentlemen  who  become  well  known 
in  that  respectable  profession.  Likewise,  if 
bad  faith  on  a  man's  part  is  to  be  presumed, 
because  he  has  taken  a  pottah  benamee  in 
the  name  of  a  relation,  that  is  also  a  bad 
thing  for  the  native  community  in  general. 
In  no  possible  point  of  view  are  these  two 
matters,  taken  separate  or  together,  suffi- 
cient for  the  purpose  of  establishing  a  pre- 
sumption of  bad  faith.  As  to  the  price  paid, 
that  is  simply  a  question  which  was  deter- 
mined with  reference  to  the  local  circum- 
stances and  the  capacity  of  the  property  to 
fetch  at  the  time  it  was  let  out  to  the  defend- 
ants' father.  It  appears  to  us  that,  upon  the 
ordinary  principles,  and  in  the  absence  of  any 
circumstance  whatever  which  prevents  the 
operation  of  those  principles,  the  defendants 
are  entitled  to  receive  back  the  purchase- 
money  in  respect  of  these  shares.  The 
other  share  they  are  entitled  to  keep  in  pos- 
session on  the  ground  of  limitation.  The 
decree  of  the  Lower  Appellate  Court  will 
be  accordingly  reversed.  The  decree  of  the 
Court  of  first  instance  is  restored  with  this 
modification  that  the  defendants  are  declared 
entitled  to  receive  back  the  purchase-money. 
Each  party  will  pay  his  own  costs  through- 
out. 


The  19th  May  1876. 


Present : 


The  Hon'ble  A.  G.  Macpherson  aod 

Morris,  Judges, 


Chakrao  Lands — Cessatioa  of 
Occupancy  Right — Relation  of 
Tenant — ^Arrears  of  Rent. 

Case  No.  673  of  1875. 

Special  Appeal  from  a  decision 
the     Officiating     Subordinate    J\ 
Tipperah^     dated     the     sjrd 
18 J 4^  reversing  a   decision    of  the 
tional  Moonsiff  of  Committahy 
ijlh  December  iSjj' 

Suroop  Sirdar  and  another  (Defei 

Appellants^ 

versus 

Moharajah  Beer  Chunder  Manikhj 
Bahadoor  (Plaintifi^J,  Respondent, 

Bahoos  Chunder  Madhuh  Ghose  and  A\ 
Chunder  Sen  for  Appellants. 

Bahoos  Kalee  Mohun  Doss  and  D$m 
Mohun  Doss  for  Respondent. 

Ab  attempt  having  formerly  been  made 
cessation  of  the  services  rendered  by  some 
bearers  to  oust  them  from  certain  chakran  landsi 
they  had  held  for  many  years,  and  which  tkyj 
claimed  to  hold  rent-free  for  the  future  ;  and  it 
been  held  on  that  occasion  that,  though  theirs 
a  rent-free  tenure  or  an  uninterrupted  tenure  fr 
time  of  the  Decennial  Settlement,  3fet  they  had 
acquired  a  right  of  occupancy,  held  now,  on  a| 
being  brought  by  the  zemindar  against  tbesarae! 
for  recovery  of  rent,  that,  although  the  former  | 
had  not  been  brought  by  the  zemindar  persooaUj, 
by  the  persons  to  whom  he  had  attempted  to 
the  lands,  yet  the  deciston  in  that  suit  cleariy 
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between  the  zemindar  and  the  palki-bearers, 
of  landlord  and  tenant,  which  now  empower- 
to  recover  arrears  of  rent  from  them. 

vphtrion^  J, — This   suit  for  the   re- 
of   rent   alleged  to   be   due   is,   in 
.9  also  a  suit  for  the  determination  of 
of  rent  payable  by  the  defendants 
[[.plaintiff. 

plaintiff  is    the    Moharajah  of    Hill 
ih,    and   the    defendants   are   palki- 
by  profession,  who,  in  consideration 
:ified   services  required  of  them   by 
larajah  as  porters  and  carriers,  have 
held    and    enjoyed    certain    lands 
have  been    assigned  to   them)   free 
kt.     Some  little  time  ago,  the  Moha- 
dispensed  with  their  services,  and  gave 
lands   in  jotedaree   tenure   to  Kalee 
Singh   and   others.     These   persons 
Lt  a  suit  for  rent  against  certain  ryots, 
taal   cultivators  of  these  lands ;  but, 
\    intervention    of    the    palki -bearers 
present   defendants)  the  suit  was  dis- 
Tbey  then  instituted  a  suit  in  the 
.Court  against  these  same  parties  to  es- 
their  rigtit  to,  and  to  recover  possession 
lands.    The  palki-bearer  defendants 
^d     it  on  the    ground  that   the   lands 
ituted    their  ckakran   rent-free    tenure 
by  them  from  a  time   anterior  to  the 
inial  Settlement.    Both  the  lower  Courts 
that  the  lands  were  not  rent-free  ser- 
knds ;  but  the  Lower  Appellate  Court 
id  to  give  a  decree   for  possession  to 
plaintiffs,  holding  that  the  palki-bearer 
idanls  had  been  long  in  possession  of 
mds,  and  were  ryots  having  a  right  of 
»ancy  within  the  meaning  of  section  6 
Rent  Law.     The  plaintiffs  appealed 
High   Court,    contending   that  they 
to  have  been  put  in  possession  of  the 
in  suit,  because  the  only  plea  set  up 
*lhe  defendants,  viz,^  that  they  held  the 
ts  as  a  rent-free  service-tenure,  had  been 
against  them,  and  that  they  ought  Qot 


to  have  been  allowed  in  appeal  to  take  up 
the  new  ground  of  being  ryots  with  a  right 
of  occupancy.  The  High^  Court,  however, 
on  two  occasions  (first  on  the  special  appeal, 
and  then  on  an  application  for  review  of  judg- 
ment), overruled  this  objection,  and  affirmed 
the  order  of  the  Lower  Appellate  Court. 

They  found   that  the   contract    between 
the   Moharajah  and   the  palki-bearers  was 
that  the    latter    should    hold    these    lands 
on  the  condition  of  performing  certain  per- 
sonal  services  in  lieu  of  payment  of  cash 
as  rent,  and   they  further  found   that    the 
palki-bearers   had   held    and    enjoyed    the 
lands  so  long  on  these  terms  that  they  had 
thereby  acquired  a  right  of  occupancy  with- 
in the  meaning  of  section  6,  and  could  not 
be  ejected.     This  being  the  final  result,  ixA 
the  position  and  rights  of  the  parties  having 
been  thus  defined,   the    Moharajah  served 
a  notice  on  the  defendants  in  Pous   1281 
(Tipperah    era),    calling    on  them  to  pay 
him    rent    at    certain     specified     rates    in 
1282.     On    their    failure    to    pay    by    the 
I  St  Bysack   1285,  the   Moharajah   brought 
the   present  suit  to  recover  the  rent  due, 
as  specified    in    the   notice,   for    the  year 
1282.    The  first  Court  dismissed  the  suit  on 
the  ground  that  plaintiff  could  not  sue  to 
recover  rent  of  these  lands  until  he  had  first 
established,  in  a  suit  brought  for  the  purpose, 
his  right  to  receive  it.     On  appeal,  the  Lower 
Appellate  Court  hel'd  that  the  relationship 
of   landlord  and  tenant  had  been  already 
established   by  the   previous    proceedings ; 
and,  after  considering  and  determining  what 
were  the  rates  of  rent  to  which  plaintiff  was 
fairly  entitled,   gave  the  plaintiff  a  decree 
accordingly. 
In  special  appeal  it  is  contended  that — 
/j/. — The  previous   suit  was  not  a  suit 
between  the  Moharajah  and  the  palki-bearer 
defendants,  and  consequently  the  latter  are 
not  bound  by  any  decision  in  it,  determining 
rights  as  between  them  and  the  Moharajah* 
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i7W. — That,  even  taking  the  previous  suit 
as  one  between  the  present  parties,  the  deci- 
sion in  it  is  no  bajr  to  defendants'  setting  up 
the  plea  of  non-liability  and  of  having  it 
determined  whether  the  Moharajah  can  claim 
rent  from  them  as  ryots,  jotedars. 

We  think,  however,  that  the  former  suit 
mast  be  deemed  to  have  been,  in  substance,  a 
suit  brought  on  behalf  of  the  Moharajah, 
though  brought  in  the  name  of  his  ijaradar. 
What  was  discussed  in  all  stages  of  tliat  suit, 
and  what  was  decided  by  the  High  Court, 
were  the  relative  positions  of  these  pallii- 
bearers  (defendants)  and  the  Moharajah. 
The  appellants,  in  their  written  statement, 
para.  6,  themselves  treat  the  ijaradar's  suit 
as  being  in  fact  the  suit  of  the  Moharajah, 
and  seek  to  use  it  as  against  him.  We  think 
that  that  suit  must  be  held  to  have  settled 
conclusively  the  matters  in  dispute  between 
the  Moharajah  and  these  palki-bearers,  so 
far  as  these  matters  were  in  fact  finally 
decided  in  that  suit* 

If  the  decision  in  that  suit  is  conclusive 
now,  it  seems  to  us  that  the  appellants 
(the  palki-bearers)  are  ouc  of  Court,  and 
that  their  appeal  must  be  dismissed,  for 
we  have  no  doubt  that,  in  the  former  suit,  it 
was  decided  by  the  High  Court  that  the 
palki-bearers'  plea  of  holding  rent-free 
service-lands  was  not  valid,  and  that  they 
had  only  a  right  of  occupancy,  and  were 
liable  to  pay  rent  to  th^  Moharajah.  That 
having  been  so  decided,  and  the  Moharajah 
having  formally  dispensed  with  their  services 
as  palki-bearers,  and  having  given  them 
notice  of  the  rent  which  he  sought  to  assess 
on  the  land,  the  palki-bearers  are,  in  our 
opinion,  bound  now  to  pay  rent.  The 
Lower  Appellate  Court  has  assessed  the  rent 
at  a  certain  rate,  and  his  finding  as  to  that 
has  not  been  objected  to  before  us. 

On  the  whole  we  think  the  appeal  should 
be  dismissed  with  costs. 


The  29th  May  1876. 

Present: 

The  Hon'ble  A.  G.  Macpherson  and 

Morris,  Judges, 

Proceedings  in  Ezecutton — Snbstauiftial] 
sion^Benamee  Purchase— Frerii  SoitJ 

session. 

Case  No.  138  of  1875. 

Regular  Appeal  from  a  decision  passed  1 
Moonsiff  of  Russool gunge  in  Sylhety 
the  nth  February  i8jj, 

kristo  Gobind  Kur  and  another  (two 
Defendants)^  AppeUa$Us^ 

versus 


Gunga  Pershad  Surma  (Plai 
Respondent, 


Bahoos  Joy  Gobind  Shome  and  Raft 
Nash  Bose  for  Appellants. 

Baboo  Gopal  Lall  Milter  for  Responds 


Where  the  property  of  a  judgioent-debtor  ^ 
execution  of  a  decree  against  him,  and  pui 
person  who  was  afterwards  held  by  the  Cvil 
have  purchased  the  property  henamee  for  the  ji 
debtor;  and  the  same  estate  was  attached  aad: 
second  time  in  execution  of  another  decree^  and  the< 
purchaser  went  throug^h  the  pretence  of  takii^ 
possession,  but  was  not  put  in  substantial 
his  purchase,  and  finally  brought  a  fresh  suit  \ 
henamee  purchaser  who,he  complaioed,had  been  1 
up  the  ryots  against  hiro :  hbld  that  a  fresh  suit 
not  He ;  that  the  auction>purchaser  ought  to  have  I 
put  in  substantial  possession  in  the  procee£ogs 
execution;  and  that,  if  he  himself  and  the  Couctl 
done  their  respective  duties,  there  would  have  bee 
difficulty  in  putting  him  in  substantial  possesion, 
ingthat  the  defendants  could  have  l>een  physically  j 
out,  if  necessary. 
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Macpherson,  /.—On  the  8th  of  January 
1866,  the  right,  title,  and  interest  of  Juggo 
Mohon  Shyam  in  a  4-anna  share  of  a 
certain  estate  was  sold  in  execution  of  a 
decree  of  a  Civil  Court,  and  was  purchased 
by  the  appellant,  Kristo  Gobind. 

On  the  15th  of  January  1866,  the  right, 
title,  and  interest  of  the  same  Juggo  Mohun 
in  another  estate  were  also  sold  in  execu- 
tion of  a  decree  of  a  Civil  Court,  and  were 
purchased  by  the  same  Kristo  Gobind. 

Subsequently,  the  several  properties  so 
purchased  by  Kristo  Gobind  were  attached 
under  a  decree  in  another  suit  against  Juggo 
Mohun,  a  suit  in  which  one  Jhooti  Parch 
was  the  plaintiff.  The  properties  being  so 
attached,  Kristo  Gobind  came  forward  and 
claimed  them  under  section  246,  Civil 
Procedure  Code,  as  being  his  own,  and  in 
no  way  belonging  to  Juggo  Mohun  or  liable 
to  attachment.  On  the  24th  April  1868, 
the  Subordinate  Judge  rejected  Kristo 
Gobind's  claim,  holding  that  Kristo  Gobind 
had  purchased  benamee  for  Juggo  Mohun; 
and  that  the  property  was,  in  fact,  in  the 
possession  of  Juggo  Mohun  at  the  time,  of 
attachment  in  Jhooti  Parch's  suit. 

On  the  30th  of  May  1868  the  property 
was  sold,  and  Jhooti  Parch  himself  was 
declared  the  purchaser.  After  that,  on  the 
28th  Assar  1275,  Jhooti  Parch  sold  what 
he  had  bought  to  the  plaintiff  in  the  pre- 
sent suit  (who  is  the  respondent  now  before 
us).  On  the  4th  Assar  1278,  the  formal 
pretence  of  giving  possession  to  the  plaintiff 
hj  sticking  up  a  bamboo  on  the  land  was 
gone  through  by  the  Court,  but  no  actual 
possession  was  ever  obtained  by  the  plaintiff,  , 
who,  instead  of  properly  working  out  the 
decree  on  which  his  title  depended,  instituted 
this  present  suit,  filing  his  plaint  on  the  7th 
June  1872.  This  suit  is  against  Kristo 
Gobind,  his  brother  Radha  N.ath,  and  the 
representative  of  Juggo  Mohun  who  is  now 
dead.    The  plaint,   after  stating  the  facts 


more  or  less  obscurely,  says  that  Kristo 
Gobind  and  Radha  Nath,  in  collusion  with 
Juggo  Mohun  and  his  representative,  pre- 
vented  the  ryots  from  giving  the  plaintiff 
kubooleuts,  and  have  retained  possession  of 
the  disputed  property  in  their  own  hands, 
and  that,  therefore,'  he  sues  for  possession. 

It  seems  to  us  that  the  present  suit  will 
not  lie,  for  the  plaintiff,  who  occupies  the 
position  of  the  purchaser  to  whom  the  pro- 
perty was  sold  in  execution  of  Jhooti  Parch 's 
decree,  ought  to  have  got  the  possession 
which  he  now  sues  for  by  proceedings  had 
in  execution  of  Jhooti  Parch's  decree. 

He  may  have  experienced  difficulty  in 
getting  possession  under  the  decree  in  Jhooti 
Parch's  suit;  but,  so  long^  as  he  did  not  get 
possession,  he  could  not  properly  bring  a 
fresh  suit  in  order  to  have  himself  put  in 
possession.  If  the  course  he  has  taken  were 
the  right  course,  litigation  would  be  endleds. 
For,  if  we  were  now  to  give  him  a  decree 
for  possession,  and  he,  under  our  decree^ 
rested  content  with  the  mere  formal  posses- 
sion, which  consists  of  planting  a  bamboo 
on  the  land,  the  plaintiff  would  be  no  nearer 
obtaining  substantial  or  real  possession  then 
than  he  is  now ;  and  another  fresh  suit  would 
be  just  as  necessary  then  as  when  this 
present  suit  was  commenced. 

It  is  clear  that  the  Court  which  was 
executing  Jhooti  Parch's  decree,  having,  on 
the  24th  of  April  1868,  found  that  the 
purchase  by  Kristo  Gobind  was  a  purchase 
benamee  for  Juggo  Mohun,  and  that  Juggo 
Mohun  was  in  actual  possession  of  the 
property,  that  Court,  in  executing  the  decree^ 
should  have  given  the  purchaser  substantial 
possession  under  section  263  or  section  264. 
There  ought  hot  to  have  been,  and  need 
not  have  been,  any  difficulty  about  it,  if  the 
plaintiff  had  availed  himself  of  the  provisions 
of  the  law,  and  the  Court  had  done  its 
duty. 

Radha  Nath  is  said  not  to  have  been  a 
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parly  to  the  proceedings  under  section  246 ; 
and  it  is  argued  that,  for  that  reason,  the 
present  suit  was  necessary.  But  Radha 
Nath's  own  case,  as  stated  in  his  written 
statement,  is,  that  he  and  Kristo  Gobind 
jointly  bought  the  property  in  Kristo 
Gobind's  name.  And,  if  Radha  Nath  bought 
jointly  with  Kristo  Gobind,  RadGa  Nath 
is  bound  as  much  as  Kristo  Gobind  by  the 
proceeding  under  section  246.  The  Court 
having  found  that  Juggo  Mohun  was  the 
owner,  and  in  possession  of  the  property, 
ought  to  have  put  the  purchaser  in  real  pos- 
session, and  we  cannot  understand  why  the 
Court  did  not  do  so  if  the  purchaser  wished 
to  take  possession. 

The  present  suit  must  be  dismissed  on 
the  ground  that  the  purchaser  at .  the  sale 
held  in  Jhooti  Perch's  suit,  not  having  been 
put  in  possession,  it  is  only,  by  proceeding 
in  the  ordinary  way  in  that  suit,  that  the 
plaintiff  can  get  possession  now.  The  mere 
form  of  sticking  up  a  bamboo  on  land,  if 
nothing  more  is  done  or  attempted,  is  not 
putting  a  party  in  possession.  It  is  a  mere 
pretence  and  no  reality,  and  is  not  posses- 
sion within  the  meaning  of  the  Civil  Pro- 
cedure Code.  The  Court  should  have  given 
him  substantial  possession  under  section  263 
or  under  section  264,  either  by  physically 
turning  out  the  defendant  if  he  was  in  actual 
possession,  or  by  making  the  tenants  under- 
stand distinctly  that  the  property  had  passed 
to  the  purchaser,  and  that  future  rents  must 
be  paid  to  him.  No  possession  has  been 
given  either  under  section  263  or  under 
section  264;  and  the  present  suit  will  not 
lie.  If  the  plaintiff  is  entitled  to  possession, 
he  can  only  obtain  it  in  Jhooti  Parch's 
suit. 

The  plaintiff's  suit  is  dismissed  wiih  all 
costs. 


The  and  June  1876. 


Present: 


The  Hon'ble  Sir  Richard  Garth,  Kl. 
Justice^    and   the    Hon'ble    W. 
Judge. 


Indigo  Caltivatton — ^Joint 
ag^emest  —  Consent  of  Co-shareis 

profits.' 

Case  No.  2514  of  1874. 


Special   Appeal  from   a   decision 
the    Judge    of   Sarun^     dated    the 
June   iSj^j   reversing   a   decision 
Subordinate     Judge     of     thai 
dated  the  iglh  May  /<?7J. 

Baboo  Debee  Pershad  Sahoo  (Plaii 

Appellant^ 

versus 

Baboo  Gujadbur  Pershad  Narain 
(Defendant),  Respondent, 

Baboo  Mohesh  Chunder  Chawdkry 

Appellant. 

Mr,  M.  Z.  Sandel  for  Respondei^ 

Where  a  five-anna  shareholder  in  an  estate 
to  be  put  in  joint  possession  of  it  with  the 
tattve  of  the  owners  of  the  remaining-  eleven 
and  the  latter  contended  that  he  had,  for  many; 
held  the  entire  land  in  suit  and  cultivated  indigos 
and  that  plaintiff's  right  in  the  said  land  was 
to  the  receipt  of  rent  for  it,  held  that  plaiotif 
entitled   to  joint   possession  and  management  of  ^ 
land;  that  defendant  could  not  cultivate  indigo M^ 
without  the  consent    of  the   plaintiff;   and  tliali 
consent  said  to  have  been  given  to  the  defendant 
the  other  co-sharers  could  not  bind  plaintiff : 

Hbld,  also,  that  plaintiff  was  entitled  to  mesne-; 
with  interest. 

• 

Garth,  C.J,—Wk  think  that  the  Jn^je; 
has  made  a  mistake  here,  and  that  be  fan 
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misunderstood  what  was  the  real  nature  of 
the  suit  and  the  defence  which  has  been  set 
up  to  it. 

The  plaintiff  is  the  owner  of  a  five-anna 
share  in  the  32  beeghas  of  land  in  dispute, 
and  the  defendant  No,  i,  under  certain  leases 
which  had  been  made  fo  him  by  the  other 
co-sharers,  represents  the  remaining  11 
annas  share. 

The  plaintiff  alleges  that  the  defendant 
has  been  cultivating  indigo  on  these  32 
beeghas  of  land,  and  that  such  cultivation 
has  caused  injury  to  him,  and  that  since  he 
came  of  age  the  defendant  has  continued 
growing  indigo  without  his  consent  and 
despite  his  wishes. 

The  defendant  does  not  pretend  to  say 
that  he  has  not  been  in  possession  of  these 
32  beeghas,  or  that  he  has  not  been  cultivat- 
ing indigo  thereon.  What  he  says  is,  that 
he  has  for  a  great  many  years  been  in  pos- 
session of  the  whole  of  this  property  ;  and 
he  contends  that,  because  he  has  been  in 
possession  all  these  years,  he  has  a  right  to 
cultivate  indigo  or  any  other  crop  he  pleases, 
and  that  the  plaintiff  has  no  right  to  dispos- 
sess him,  but  only  a  right  to  receive  the 
rent  proportionate  to  his  share.  In  the 
written  statement  he  says ;  "  The  defend- 
''  ant  having  been  in  possession  of  the  dis- 
''  pnted  land  for  about  9  years,  without 
<'  opposition  or  hindrance  from  any  one,  the 
'^  plaintiff  has  no  right  now  to  dispossess 
*'  him,  but  to  receive  rents,"  and  in  the  next 
paragraph  he  says :  '^  In  the  event  of  dis- 
''  possession,  the  defendant  will  have  to  incur 
"  a  heavy  loss  of  some  thousands  of  rupees/' 
This,  it  may  be  observed  here,  is  inconsistent 
with  what  he  says  now  that  he  has  no  power 
over  these  lands  which  are  in  the  possession 
of  ryots,  and  that  all  that  he  gets  is  his  rent 
from  them.  If  so,  it  is  difficult  to  see  in  what 
way  he  will  have  to  incur  a  loss  of  thousands 
of  rupees.    Then  he  goes  on :  "  The  plaint- 


''  iff  has  no  other  right,  but  the  receipt  of 
**  rents  for  the  land  in  claim." 

That  being  his  answer  to  the  suit,  it  was 
not  necessary  to  go  into  any  evidence, 
because  he  admits  the  dispossession  of  the 
plaintiff,  and  he  says  that  having  been  in 
possession  for  nine  years  he  has  a  right  to  keep 
the  plaintiff  out  of  possession,  and  to  prevent 
his  having  any  share  in  the  management  of 
the  property ;  and  all  that  the  plaintiff  has 
to  do  is  to  receive  the  rents  in  proportion -to 
his  share. 

In  this  contention,  we  consider  that  the 
defendant  is  wrong.  We  think  that  the 
plaintiff  is  entitled  to  the  joint  possession 
and  joint  management  of  this  property  with 
the  defendant,  and  that  the  defendant  has  no 
right  to  be  cultivating  indigo  or  anything 
else  upon  it  in  despite  of  the  plaintiff  and 
against  his  wishes. 

Then  it  is  stated  that,  in  those  leases  by 
which  the  plaintiff's  co-sharers  leased  their 
shares  to  the  defendant,  and  under  which 
the  defendant  claims  to  be  entitled  to  the 
possession  and  management  of  these  32 
beeghas  of  land,  there  is  a  stipulation 
authorizing  the  defendant  to  grow  indigo 
thereon.  We  think  that  such  a  stipulation 
ought  to  have  no  effect  as  against  the  plaint- 
iff. 

We  accordingly  declare  that  th«  plaintiff 
is  entitled  to  joint  possession  of,  and  control 
over,  the  lands  contained  within  the  bound- 
aries given  in  the  plaint,  being  32  beeghas 
more  or  less,  with  the  defendants;  and  that 
the  first  defendant  is  not  entitled  to  cultivate 
indigo  thereon  without  the  plaintiff's  consent ; 
and  further  that  the  provisions  of  the  leases 
granted  by  defendants  Nos.  2  to  8  to  defend- 
ant No.  I,  so  far  as  the  same  may  authorize 
him  to  grow  indigo  within  the  village  of 
Sareputtee,  are  inoperative  as  against  the 
plaintiff;  and  we  further  declare  that  the 
plaintiff  is  entitled  to  the  mesne-profits  of 
the  lands  above  mentioned  (to  be  assessed 
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when  this  decree  is  put  into  execution)  from 
the  15th  of  January  1872  to  date  of  this 
decree,  with  interest  thereon  at  6  per  cent, 
per  annum  from  the  date  of  ascertainment 
to  the  date*  of  realization. 

The  plaintiff  will  have  his  costs  in  all  the 
Courts. 


The  9th  June  1876. 

Present : 

The  Hon'ble  W.   Ainslie  and  E.  G.  Birch, 

Judges. 

Suit  for  Possession— Partition— Arbitration- 
award  — Compromise —  Registration —  Stamp 
Duty. 

Case  No.  3728  of  1875. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Sarun,  dated  the  27th  July 
i8j4y  affirming  a  decision  of  the  Subordi- 
nate Judge  of  that  District,  dated  the 
6th  May  1873, 

Nem  Roy  (one  of  the  Defendants),  Appellant, 

versus 

Lalmun  Roy  (Plaintiff)  and  others 
(Defendants),  Respondents, 

Baboo  Judoo  Nath  Sahoy  for  Appellant. 

Baboo  Bama  Churn  Banerjee  for 
Respondents. 

Where  the  subject-matter  of  various  suits  between 
co-sharers  in  an  estate  was  referred  to  arbitration,  and 
this  brought  out  other  members  of  the  family,  who 
appeared  before  the  arbitrators,  and  on  whose  appear- 
ance the  whole  question  of  the  distribution  of  the 
family-property  was  submitted  to  the  arbitrators  by  a 
fresh  agreement,  which  was  followed  by  a  compromise; 
and  the  arbitrators  made  an  award  which,  however, 
was  not  signed  by  all  the  parties,  and  which  was  subse- 
quently dealt  with  by  the  High  Court  as  being  no 
award  at  all  except  as  against  those  who  signed  it 
•-the  said  Court,  however,  suggesting  that  a  fresh  suit 


might  lie  on  the  basis  of  the 
been  submitted  to  the  arbitrators  by  all  the 
HELD  (in  a  suit  for  possession  snbseqaendyl 
the  basis  of  that  compromise,  in  which  phuntf  { 
a  decree  in  the  lower  Court,  but  defendaat 
to  the   High   Court)  that  the  dectsaoo  of  1^\ 
Court  was  good  in  law,  and  that  the  appeal 
dismissed  with  costs  : 

Held,  also,  that  the  solehaama  filed  is  tfaei 
in  effect  a  deed  of  partition,  and,  as : 
registration,  nor  does  it  require  a  stamp. 

An  agreement  to  have  a  deed  of  partitioB 
in  a  particular  form   can   be   pat   in    m 
evidence  of  the  intention  of  the  parties. 

Ainslie,  J.—Thz  plaintiflf  sues  for 
sion  of  four  annas  of  Mouzah  Sheikh] 
mesne-profits,  on  the   ground  that 
the  defendants  were  co>partners  in 
lage  and   in  other  properties,   and 
consequence  of  disputes  among  tfaeovj 
was  a  reference  to  arbitration  folioi 
a  compromise  and  award  in  accordance! 
with,  by  which. the    specific   property 
claimed  was  allotted  to  the  plaintiff  as 
of  the    famiiy«'estates ;   he    states 
defendant  has  wrongfully  taken  ad' 
an  order  of  Court,  dated  19th  July  il 
refuse  compliance  with  the  award, 
such  order  in  no  way  warrants  his  coi 

The  defence  is  simply  that  the 
award  was  bad  for  several  reasons, 
been  modified   by  the  Court,   and  ia 
cancelled. 

In   1 87 1    suits   were  brought   by 
members  of  the   family  against  NeSi 
and  others,  which  were,  by  consent 
parties  and  order  of  Court,  referred  t^\ 
tration.     Thereupon  other  members 
family   who   had   not    joined    in   the 
appeared  before  the  arbitrators,  and  the 
question  of  the  distribution  of   the 
property  was  submitted  to  them  by  1 
agreement  to  refer  to  arbitration.    Thi 
followed  by  a  compromise,  dated  i6th 
1871,  submitted  to  the  arbitrators,  who 
made  an  order.  This,  however,  was  st| 
tbree,  and  left  unsigned  by  two,  of  theau' 
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this  award  being  returned  into  Court,  the 
Subdrdiiiate  Judge  held  that  he  had  nothing 
to  do  with  that  part  of  it  which  did  not  affect 
the  subject  of  the  pending  suits,  and  accepted 
as  ah  award  on  the  reference  by  the  Court 
only  80  much  as  did  relate  to  that  subject. 
This  appears  to  have  led  Nem  Roy  to  refuse 
compliance  with  that  portion  of  the  award 
which  dealt  with  matters  referred  to  the 
arbitrators  by  the  second  submission.  There- 
upon Bhurrut  Roy  brought  the  award  into 
Court.  His  application  to  the  Court  is  not 
before  us,  and,  therefore,  we  do  not  know  pre* 
cisely  all  that  it  contained  ;  but,  from  the  judg- 
ment of  this  Court  reported  in  22  Weekly 
Reporter  129,  it  would  seem  the  Judge  treat- 
ed it  as  an  application  under  section  327  of 
the  Civil  Procedure  Code,  and  made  a  decree 
in  accordance  with  it.  On  appeal  to  this 
Court  the  award  was  held,  for  reasons  which 
it  is  unnecessary  for  us  to  discuss,  to  be  no 
award  at  all  as  regards  persons  other  than 
the  parties  to  the  first  suit ;  at  the  same 
time  the  learned  Judges  (Phear  and  Morris, 
JJ.)  pointed  out  that  it  might  be  that  a 
suit  could  be  maintained  on  the  basis  of  the 
compromise,  though  they  declined  to  con- 
sider the  case  before  them  as  a  suit  so 
framed. 

In  the  present  suit  the  plaint  is  framed 
as  stated  above.  The  Judge  in  the  first 
Court  distinctly  understood  that  the  claim 
rested  on  the  solehnama  as  the  basis  of  the 
arbitration-award.  He  says  the  suit  is  as 
per  plaint  based  on  a  solehnama  executed 
by  the  parties  on  arbitration-bond  and  deci- 
sion (of  arbitration)  and  the  Court's  decision 
dated  20th  May  1872  (the  last  is  not  alluded 
to  in  the  plaint).  The  Judge  of  the  Lower 
Appellate  Court  also  understood  the  suit 
to  be  so  framed,  and  rests  his  judgment 
on  the  solehnama,  alluding  to  the  decisions 
of  the  Court  merely  as  evidence  in  support 
of  it.  His  words  are  :  **  In  the  present 
'*  suit  plaintiff  sues  for  possession  by  determl- 
Vol.  XXV. 
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'*  nation  of  title  in  regard  to  part  of  the 
"property  not  the  subject-matter  of  the 
"  three  suits  above  mentioned,  and  the  Sub- 
'*  ordinate  Judge  has  given  him  a  decree 
"  on  the  ground  that  the  solehnama  of 
the  26th  June  18 Ji  was  a  valid  docu* 
ment  executed  by,  and  binding  on,  all 
parties,  and  that  it  decided  in  his  favour 
"  the  plaintiffs  title  to  the  property  in  suit  / 
"  and  that  the  plaintiff's  title  is  also  proved 
''  by  the  above-mentioned  decision  of  the 
"  20th  May  1872  and  the  7th  April  1873, 
"  enforcing  the  award.  It  is  now  said  that 
''  the  suit  must  be  dismissed,  because  the 
*'  High  Court  has  set  aside  these  decisions 
"  and  award,  and  of  course  if  the  Subordinate 
"  Judge's  decision  or  the  claim  were  based 
"  on  these  documents  alone,  this  would  have 
''  to  be  done;  but  plaintiff  has  sued  for  deter-^ 
''  minationof  title  broadly, 'and  he  is  entitled 
"  to  prove  this  in  any  way  he  can  without 
''  regard  to  these  decisions,  and,  to  do  so,  he 
"  has  filed  the  solehnama,  and  this  document 
"  clearly  proves  his  title  to^  the  property 
^*  now  in  suit:  Defendant  No.  i  has  stated 
"  that  this  document  is  collusive  and 
"  fraudulent,  but  there  is  no  evidence  brought 
^^ forward  in  support  of  this  statements 
"  and  as  the  document  has  now  been  in 
"  Court  for  some  years,  it  is  rather  late 
"  to  make  such  an  objection  to  it.  Defend" 
"  ant's  own  witnesses,  however,  were  pre* 
"  sent  at  its  execution,  and  their  evidence 
"  establishes  it.  The  defendant  has  ad* 
''  mitted  possession  of  the  property  in  suit, 
**  saying  that  he  would  give  it  up  when  the 
"  arbitrators'  awards  were  enforced.  The 
<'  plaintiff,  therefore,  has  proved  his  claim, 
"  and  I,  therefore,  dismiss  the  appeal  with 
"  costs." 

In  this  judgment  the  Judge  uses  the 
words  "  plaintiff  has  sued  for  determination 
of  title  broadly,"  and  appellant  relies  on  this 
as  showing  that  the  decision  is  based  on  the 
title  of  plaintiff  as  a  member  of  tlie  family, 
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and  not  on  the  solehnama.  Clearly  this  is 
a  misreading  of  the  judgment.  What  the 
Judge  intends  is,  that,  if  the  award  and 
decisions  be  put  aside,  the  title  of  the  plaint- 
iff as  a  member  of  the  family,  having  a 
joint  interest  in  all  the  family-property,  which 
interest  has  been  converted  by  the  soleh- 
nama into  a  separate  interest  in  one  parti- 
cular village,  must  prevail.  If  he  did  not 
intend  this,  there  would  have  been  no  object 
in  going  on  to  find  specially  that  the  soleh- 
nama is  a  duly  executed  and  binding 
instrument. 

The  objection  taken  that  the  genuineness 
of  the  solehnama  was  not  put  in  issue  is  a 
mere  quibble  ;  the  first  issue  is  badly  framed, 
but  the  question  on  whicli  evidence  was 
adduced,  and  which  was  determined  under 
that  issue,  simply  whether  the  solehnama 
was  voluntarily  and  intentionally  executed 
by  the  defendant  (these  are  the  Subordinate 
Judge's  words). 

The  appellant,  however,  has  further 
objections  to  this  solehnama  that  it  is  inad- 
missible in  evidence,  /j/,  from  want  of  stamp ; 
2ndt  from  want  of  registration.  On  the  first 
point  it  is  enough  to  refer  to  two  decisions  of 
this  Court — the  first  in  ii  Weekly  Reporter 
520,  the  second  in  25  Weekly  Reporter 
80.  Numerous  intermediate  decisions  might 
be  cited ;  but  it  is  sufficient  to  show  that  the 
ruling  of  Sir  Barnes  Peacock  has  been  fol- 
lowed up  to  the  present  time.  Want  of 
registration  is  possibly  not  to  be  treated  in  the 
same  way  ;  on  this  point  we  express  no 
opinion.  The  document  relied  on  by  plaint- 
iff is  in  effect  a  deed  of  partition,  and,  as 
such,  does  not  require  registration.  Although 
it  is  an  instrument  declaring  an  interest  in 
immoveable  property,  and  so  would  appear  to 
come  within  clause  2,  section  17,  Ad  VIII , 
1871  (and  the  corresponding  clause  of  the 
Aft  of  1866),  it  is  one  of  those  specially 
mentioned  in  clause  7  of  section  18.  Under 
those  circumstances,  we  are  bound  to  read 


the     law     in    favour   of    the    ii 
We  are  not  aware  that  the  point  faaij 
discussed  in  this  Court     In  6  Ma( 
Rulings,    page    9,    there    is   mei 
reference  to  the  High  Coart,  on  whi 
Court  held  that  registration   of  an 
ment  of  partition  is  optionaL 

The  solehnama,  though  onregii 
also  be  supported  on  the  ground 
the  late  learned  Chief   Justice  in 
above  cited  from    1 1  Weekly  Rc| 
was  not  a  deed  of  partition,  it  was 
agreement  to  have  a  deed  of  partition 
up  in  a  particular  form,  namely,  in  tbe| 
of  an   arbitration-award ;  if  that  di 
never  executed  as  held  by  this  Couit 
suit  of  Bhurrut   Roy  (  21  Weekly  R4 
129),  the  agreement  can  be  pat  in 
to  show  the  intention  of  the  parties. 

The  appeal  is  dismissed  with  costs. 


The  5th  May  1876. 

Present : 

The  Hon'ble  Louis  S.  Jackson  and 

McDonell,  Judges. 

Sale  under  Reserration^Breach  of  O 
Farming  Lease  ^Right  of  Re-conre] 

Case  No.  2347  of  1874. 
Special    Appeal  from     a    decision 
hy     the     Judge     of  Dacca^    dai 
^th  May   iSj^,  affirming  a   decii 
the\  Moonsiff  of  Manickgunge^   dai 
30th  July  1873. 

•Ramnath  Sen  Lusbkur  and  others  (Ph 

Appellants^ 

versus 

Mr.  J.  P.  Wise  and  others  (Defendai 

Respondents. 

Baboo  Rash  Beharee  Ghose  for  Appelll 

Mr,  J,  T.  Woodroffe  and  Baboo  r\ 
Churn  Mitter  for  Respondents. 

Where  a  share  in  an  estate  had  been  sold 
btipulation  that  the  purchaser  should  possess  it 
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or«  if  desiroas  of  parting  with  it,  should 

to  the  original  owner  or  his  heirs  at  a  fixed 

the  purchaser,  having  been  restrained  by 

ment  from  selling  off  this  property  to  a  third 

bad,  on  his  retirement  to  England,  given  other 

L  farming  lease  of  it  for  (if teen  years,   held 

the  object  of  the  original  stipulation  was  to 

constant  possession  of   the  share  to  some 

whom  the  original  owner  or  his  heirs,  who 

oed  the  residue  of  the  estate,  could  keep  up 

relations,  the  grant  of  the  farmer's  lease  was 

n  of  the  covenant ;  and  that  the  heirs  of  the 

owner  were  entitled  to  have  the  share  in  suit 

to  them  at  the  stipulated  price. 

itson^  J. — We  have  not  re-heard  this 

(Mid  have  had  the  advantage  of  hearing 

rj^uDient  of  Mr.  Woodroffe  on  behalf 

client,  Mr.  Wise ;  but  the  conclusion 

ich  we  have  arrived  is  the  same  as  that 

we  had  previously  come  to.    In  one 

ig  respect  we  may  correct  here  a  mistake 

$h  we  made  in    stating  the  facts  when 

gave  judgment   before.    We  stated  on 

occasion  that,    upon  the    sale   by   the 

',  Jogodissuree  Dossee,  to  Mr.  Wise,  of 

^anna   out  of   the   entire  3-anna  share 

by  this  family,  the  father  of  the  present 

Iffs  and   the   parties   with   whom   the 

r»  which  we  shall  presently  mention,  was 

laded,    had    brought   a   suit   after   the 

of   Jugodissuree.     We   now  find,  on 

tg  to  the  ekrarnama,    that  they,  with 

anasual  promptitude,  brought  the  suit 

Mr.  Wise  and  against  Jugodissuree 

tlf.     The    sale    to   Mr.    Wise    was    in 

B.  S.,  and  the  suit   appears   to   have 

commenced  in  the  English  year  1845, 

:h  would  correspond    with   the   Bengali 

1251  or  1252.    The  whole  decision  of 

suit  depends  upon  the  construction  which 

are  to  place  on  the  luffanama  executed 

Mr.  Wise  on  one  part  and  Ram  Nath  Sen 

bkur  and  others  on  the  other  part.    That 

iraent  recites  that,  out  of  ihe  entire  5  annas 

Ignndas  2  cowries  2  krants  share  held  by 

different  members,  3  annas  1 1   gundas 

cowrie  10  krants  were  held  by  the  plaint- 


iff's cousin,  Kaj  Kishore  Sen  Lushkur,  and, 
after  his  death,  were  sold  by  his  widow  to 
Mr.  Wise;  that,  thereupon,  the  father  of 
the  plaintiffs,  Shumboo  Nath  Lushkur,  having 
commenced  a  suit  and  then  having  died,  this 
arrangement  was  entered  into  between  them 
and  Mr.  Wise,  and  the  arrangement  is  in 
these  words :  Having  said  that  some  part  of 
the  property  had  been  already  sold,  it  says  :* 
^5f    *>/<»    ^'TW    ft^ntU©     <%f^     ^pNlt^i 

C^5    ♦Itf^  ^,    ^f?  ^  ^51^  ^w   ^^^  I 

'That  is  to  say:  "I  shall  personally  continue 

in  possession.     If,  hereafter,  I  should  have 

occasion  to  sell  the  purchased  shares  in  the 

remaining  kismuts,  then  I  shall  not  be  at 

liberty  to  make  gift,  sale,  or  other  transfer 

of  the  said  property  otherwise  than  by  sale 

to  you  or  your  heirs  for  the  purchase-money 

Rs.  909  as  specified   in  my  bill   of  sale." 

Now,  it  seems  that,  long  after  the  execution 

of  this  instrument  in  1835,  Mr.  Wise  has 

disposed  of,  at  least,  a  great  portion  of  bis 

landed  property  in  this  country,  and  has  left 

India  and  resided  in  England,  whether  with 

the  intention  of  finally  settling  there  or  not 

does   not   appear.     It   is   in   evidence   that 

Mr.  Wise,  at  least  his  agents,  had  intended 

to  sell  this  property  along  with  others  which 
were  large  indigo  concerns,  when,  this  ekrar 
having  been  discovered,  the  negotiations 
which  were  then  on  foot  went  off,  and  the 
concerns  have  since  been  sold  to '  other 
persons    for  the   same   amount  of  money, 

*  Ukta  dul  dnd  hishydt^  kharidg^i  hakiyat^  dmi 
shayan^  dakhalk&r  thikiba ;  jadi  dgamashya  01 
bakri  kishmathayer  kharidgfi  hishya  bikri  kardr 
dbashyak  hay,  tabe  dpanir  kharidgi  kabdldr  likhit  a 
ukta  nay  shatta  o  nay  taka  kampani  kimmate  tomddig^r 
ki  wdrishdndr  nikat  bhinna  annya  kdhdro  sthan^  ddn 
bikri  itiyddi  hastantar  karit^  pdriba  na ;  jadi  kari  tab6 
tdhd  agrdjhya. 
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with  this  difference  that,  instead  of  this 
particular  property  being  sold,  the  pur* 
chasers  got  an  ijara  lease  of  it  for  fifteen 
years.  It  seems  to  have  been  contended  on 
the  part  of  the  plaintififs  that  this  ijara 
was  not  what  it  purported  to  be,  but  was, 
in  fact,  another  name  for  a  sale  out  and  out. 
This  is  denied  on  the  part  of  Mr.  Wise, 
and  the  Judge  has  found,  and  we  fully 
accept  his  finding,  that  the  ijara  is, .in  fact* 
an  ijara,  and  that  Mr.  Wise  wovld  be  author* 
ifed  and*  competent  at  the  end  of  that  term, 
supposing  that  he  were  living  and  disposed 
to  do  so,  to  re-enter  into  the  personal  posses- 
sion which  is  contemplated  in  the  ruffa- 
nama,  and  that  the  tenure  of  the  ijaradar- 
defendants  would  thereupon  cease  and 
determine.  The  question,  therefore,  is  whe- 
ther Mr.  Wise,  by  giving  over  this  property 
upon  a  fifteen  years'  farming  lease  and  then 
leaving  the  country,  has  not  broken  his 
covenant  as  contained  in  this  ruffanama  and 
entitled  the  plaintiffs  to  demand  that  the 
property  should  be  conveyed  to  them.  Now, 
it  should  be  borne  in  mind  what  the  terms  of 
this  document  are,  and  also  what  the  circum- 
stances are  which  led  to  this  covenant.  In 
the  first  place,  the  Sens  are  not  merely  the 
reversioners  who,  but  for  the  sale,  would 
have  succeeded  to  the  2-anna  share  con- 
veyed to  Mr.  Wise,  but  they  are  themselves 
co-sharers  and  owners  of  another  share. 
They  had,  therefore,  not  merely  to  take  care 
of  their  interests  in  regard  to  the  share  sold, 
but  also  to  look  to  their  own  comfort  and 
convenience  in  enjoying  the  share  that 
remained,  and  for  that  purpose  it  was  essen- 
tial to  them  that  the  person  owning  and 
possessing  should  be  a  person  with  whom 
they  could  maintain,  so  to  say,  comfortable 
relations.  That  being  so,  when  we  read 
the  terms  of  the  ruffanama,  we  think  it 
impossible  to  resist  the  conclusion  that 
what  they  xpeant  to  bargain  for  was  that 
Mr.  Wise  should  personally  retain  poseesaioQ 


of  the    property,  and  shoald  not 
way  alienate  it  or  let  it  go  into  tlie 
others  without  giving  them  the  refi 
the  option  of  taking  it  at  the  priot 
he   had   paid    for  them.      It  is 
that    the  words  •  ^IX  ^iffiPHPrta* 
they  are  not  to  be  taken  merely  in 
tion  of  the  promise  not  to  alienate, 
separate  signification,  and  tbftt,  in  sticba< 
the  remedy  is  to  be  sought  in  an 
damages.    But  that  is  not  the  sense  in 
we  think  these  words  are  to  be  coi 
They  must  be  taken  and  read  with  the 
terms  of  the  covenant  as  meaning  tet 
Wise  must  either  himself  remain  in 
or  re-convey  to  the  Sen  Lushkiirs,  and, 
as  aforesaid,  was  not  in  any  way  to 
the  property  either  by  gift,  sale,  or 
It  is  then  suggested  that  what    Mr. 
has  done  is  no  breach  of  the  covei 
personal    enjoyment.     Clearly     what 
parties  had  in  contemplatioD  was  thtf 
AVise,  like  the  Lushkurs  theras^ves, 
retain  in  bis  own  hand  that  possessloa 
is  known  as  the  owner's  posaessioB, 
to  say,  should  exercise  rights  as 
let  the  lands  to  tenants,  coHoct 
otherwise    hold  as    zemindar.     It 
to  us  as  a  case  which  might  occasion 
difficulty    as   to   what    would    be 
Mf .  Wise,  instead  of  granting  this  ij] 
gone  to  Calcutta  or  gone  to  England, 
a  general  manager  to  look  after  his 
Probably  the  answer  is  that,  if  Mr. 
had  done  so,  the  manager  acting  nm 
general  instructions  and    following  oit 
employer's  policy,   would,   in  some 
if  not  entirely,  fulfil  the  obligations  ii 
by   the  ruffanama.    It    may    be    that 
Court  would,  in  such  a  case,  be  under 
difficulty.     But  that  is  not  the  case 
us.     Here   Mr.  Wise  has    made  over 
property  in  lease  for  fifteen  years,  and 
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left  the  conntry.  It  appears  to  us  that  that 
is  a  sabstantial  violation  of  the  contract 
entered  into  between  the  parties.  As  far 
as  we  can  see,  the  plaintiff  in  the  suit  of 
1845  would  apparently  have  succeeded  and 
obtained  from. the  Court  a  decree  setting 
aside  the  widow's  saie«  We  say  so,  because 
of  the  remarkable  diligence  shown  by  the 
party  interested  who  brought  the  suit  within 
^wo  years  of  the  sale  and  while  the 
widow  was  still  living  when  there  would 
be  no  difficulty  on  the  defendant's  part  to 
prove  circumstances  in  justification  of  the 
sale  by  the  widow.  In  this  state  of  things, 
^ben  the  reversioners  were  content  to 
accept  this  settlement,  we  think  we  are  bound 
to  carry  it  out  in  strict  accordance  with  its 
terms,  and  see  that  those  terms  are  not  in 
any  way  evaded.  We  aay  evadid  without 
isitending  to  impute  any  improper  conduct 
to  Mr.  Wise  or  to  others.  We  may  point 
oat  that  the  judgment  of  the  Lower  Appellate 
Court  is  not  so  entirely  favourable  to  the 
conduct  of  the  parties  as  is  contended  for, 
|>6cau«e  the  Judge  says;  "There  can  be 
"  no  doubt  from  the  evidence  produced,  and 
''  indeed  the  defendants  seem  now  scarcely 
''  to  deny  that  the  fifteen  years'  lease  was 
"given  to  protect  themselves  from  the 
"consequences  of  the  ekrar,  but,  at  the 
"  same  time,  there  is  nothing  in  their  evi- 
"  dence  or  in  the  circumstances  to  show 
"thai  the  lease  is  not  a  bondfede  one  with 
"  a  reserved  rent  to  the  lessor  during  the 
"time  of  the  lease  and  right  of  re  entering 
"at  its  expiry.  Again  Mr.  Wise's  letter, 
'*  though  it  is  a  sort  of  admission  of  the 
genuineness  of  the  ekrar,  is  certainly  not 
at  all  what  the  plaintiff  wants  to  make  it 
"  out,  a  direction  to  his  agents  in  this  coun- 
"  try  to  give  the  plaintiff  the  lands  on  the 
"  terms  of  the  ekrar."  That  clearly  means 
that,  although  they  were  forbidden  to  alien- 
ate by  the  express  terms  of  the  ekrar,  still 
they   did  the  nearest  thin^^  they  could  to 
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it  by  giving  this  lease  for  a  long  term.  Oa 
all  these  considerations,  we  think  that  the 
plaintiffs  are  entitled  to  the  judgment  of 
the  Court,  and  that  they  should  have  this 
property  conveyed  to  them  at  the  price 
stipulated.  Something  has  been  said  as  to 
the  Moonsiff  having  taken  the  same  view 
in  favour  of  the  defendants  as  the  Judge  has 
done,  and  it  is  suggested  that  the  Moonsiff, 
as  being  a  native  of  this  country,  was  well 
qualified  to  form  an  opinion  as  to  the  mean- 
ing  of  the  covenant  that  the  parties  had 
entered  into.  But  it  appears  to  us  that  the 
Moonsiff  did  not  take  care  to  look  closely 
into  the  document  on  which  he  decided, 
because  that  which  he  sets  out  as  being  the 
language  of  the  document  is  not  so  in  fact. 
The  plaintiff  will  be  entitled  to  his  costs  of 
this  hearing  and  of  the  Courts  below. 


The  loth  May  1876. 

Present : 

The  Hon'ble  Louis  S.  Jackson  and 

W.  F.  McDonell,  Judges. 

Priaciple   of  Enhancement— Suit  for  Arrears 
at  Enhanced  Rates — Time  for  brining  Suit 

Case  No.  1242  of  1875. 

Special  Appeal  from  a  decision  passed  by 
the     Officiating     Subordinate    Judge    0/ 
Nuddea^  dated  the  13th  March  iSjS,  re- 
versing  a  decision  of  the  First  Moonsiff  of 
Bongram,  dated  the  2yd  February  187^, 

Mr.  George  Glasscott,  Manager  of  Mr.  M.  F. 

Sandes,  and  another  (Plaintiff), 

Appellant, 

versus 

Raj  Chunder  Moochy  Mundul  and  others 
(Defendants),  Respondents, 

A/r.  /?.  T,  Allan  for  Appellant 

Mr,  L,  M.  Ghose  and  Baboo  Golap 
Chunder  Sircar  for  Respondents. 

The  intention  of  s.  29,  Act  VIII.  (B.  C.)  of  1869,  is  that 
-a  8«tt  for  arvears  at  enhancecl  rates  sbotUd  not  h^ 
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deferred  beyond  the  third  month  after  the  year  for  which 
enhancement  ts  claimed. 

The  provision  for  enhancing^  rent  to  the  rate  prevailing 
for  the  same  class  of  lands  is  exceptional,  applying  to 
cases  in  which,  from  some  exceptional  causes,  a  ryot  is 
holding  at  an  unu&ually  low  rate,  and  is  not  intended — 
after  the  rent  has  been  raised  on  some  ryots  in  any 
place  for  a  special  rcas3n— to  furnish  a  means  for  raising; 
the  rents  of  all  the  ryots  of  the  same  place  to  the  same 
rate. 

Jackson^  J. — As  regards  the  first  ground 
on  which  the  Lower  Appellate  Court  bases  its 
judgment,  we  do  not  concur  in  the  opinion 
there  expressed.     The  inteniion,  as  it  seems 
to"  us,  of  section  29  of  Act  VIII.  (B.  C.)  of 
1869   is,   that    the   bringing    of  a   suit   for 
arrears  of  rent  at  enhanced  rate,  as  to  which 
there  has  been  no  adjudication,   or,  so  to 
speak,  confirmation  by  a   competent  Court, 
is  not  to  be  deferred  beyond  the  third  month 
at  the  end  of  the  Bengalee  year  on  account 
of  which  the  enhancement  is  claimed.     But 
then  there  are  other  grounds  into  which  the 
Court  below  has  very  fully  gone,  and  as  to 
those  grounds    we  are   bound    to    say   we 
generally  concur  in  opinion  with  the  Court 
below.     It  must  be  observed  that  the  Courts, 
in  dealing^wiih  these  cases,  must,  in  the  first 
place,  consider  whether  the  plaintlfiF  seeking 
to  enhance  the  rent  complies  with  the  pro- 
visions of  the  law  under  which  he  comes. 
We  very  often  observe  in  cases  of  the  same 
kind  as  that  which  is  now   before  us  that 
evidence  is  produced  of  witnesses  who  depose, 
as  the  witnesses  in   the  present  case  have 
deposed,  that  the  rates  claimed  by  the  plaintiff 
are  the  rates  of  the  village.     The  objection 
which   the  Subordinate  Judge  takes  to  the 
evidence  in  the  present  case  is  one  in  which 
we  sympathize,  viz,<,  that  the  testimony   of 
the  witnesses  is  vague.     It    is  equally  ap- 
plicable to  ten  thousand  other  cases  and  to 
the  particular  case  before  us.     The  witnesses 
speaking  of  the  land,  the  rent  of  which  is 
sought  to  be  enhanced,  say  that  it,  viz.y  the 
whole  of  it,  is  the  same  kind  of  land  as  that 
which  they  themselves  hold,  whereas  these 


witnesses  do  not  bold  more  then  ten  or 
beeghas  at  the  most.    Is   it  probable 
such  evidence  is  exactly  true?     Tbcy 
say  that  the   rates  claimed  by  plaioiii 
those  paid  by  all  the  tenants  of  the 
This,  it  is  clear  from  the  Ameen's 
is  not  true.     The  Ameen's  report  doa 
show  that  the  majority  of  the  ryots 
the  same  rate,  and    this  brings  us  to 
principle  on  which  the  plaintiff  ap] 
have  gone,  and  which  appears  to  us  not 
templated  by  the  law  when  laying  dov&l 
first  ground  of  enhancement,  viz.^  that 
tenants    do   not    pay    the    rate 
amongst  ryots  of  the  same    class  for 
of  similar  description  and  with  similar 
vantages.      That    provision,     we   thii 
meant  to  apply  to  exceptional  cases- 
where  a    particular    ryot  from  ezcej 
causes  is  holding  lands  of  a  particular 
not  at  the  rate  at  which  lands  of  that 
are  usually  held.    It  was  not,  we  thiak,. 
tended   that  some  of  the   ryots  should 
enhanced  on  specified  grounds,  and  tiieB 
provisions  of  this  clause  should  be 
for  the  purpose  of  enhancement  as  to 
remaining  ryots.     But  in  the  present  ca« 
think  the  judgment  of  the  Lower  Ap] 
Court  is  right,   in  so    far  as   It  holds 
neither  the  witnesses    for  the  plaiotiS 
the  judgment  of  the  Moonsiff  point  to 
tangible  clear  ground  on  which  the  pi 
defendants  are  liable  to  be  enhanced.   Wei 
not  find  the  judgment  of  the  Moonsiff  d( 
ing  closely  with  the  evidence  of  the  plaiot 
witnesses.     What  he  says  is :  "I  have 
through  the  papers  on  the  record  and  h< 
the  arguments  on  both  sides."     It  "vo^A 
far  more   satisfactory  if  the  Moonsiff 
addressed  himself  to  the  evidence  given 
his  presence  instead  of  recording  a  judgi 
six  weeks  afterwards  based  upon  a  lelsm 
perusal  of  the  record.     The  appeal  is  d^ 
missed  with  costs. 
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The  iJth  May  1876. 


Present : 


Hon'ble  L.  S.  Jackson  and  W.  F. 
McDonell,  Judges, 


\t  Possession—Verification  of  Claim- 
CoUusive  Decree. 


Case  No.  2100  of  1875. 


Appeal  from  a  decision  passed  by  the 

^e  of  the  2^'PergunnakSi  dated  the  31st 

^st  iSjSy  modifying  a  decision  of  the 

isiff  of  Sealdah,  dated  the  2gth  March 


Doss  MuUick  (Defendant),  Appeliant, 


versus 


>ma  Churn  Mozoomdar  (Plaintiff), 
Respondent, 

\vans  and  Bahoos  Ashootosh  Dhur,  Nil 
ihub  Bose,  and  Jadub  Chunder  Seal 
ippellant. 

Tr.  R,  T.  Allan  for  Respondent. 


^  in  the  first  instance,  a  plaintiff  was  ailowed, 

I  Appellate  Court,  entirely  to  shift  the  ground 

the  Brst  Court,  and  he  not  only  abandoned  the 

part  of  hi&  claim,  but  also  sought  a  distinct 

from  that  asked  for  in  his  plaint ;  and  where, 

econd  instance,  the  Appellate  Court  overlooked 

ling  of  the  Moonsiff— that  the  pfaintiff  had 

a  coHusive   decree  by  omitting   to   make 


defendant  a  party  to  a  previous  suit  for  the  same 
property  for  which  he,  the  said  defendant,  had  given 
valuable  consideration — ^and  declared  plaintiff's  title  to 
possession  instead  of  merely  giving  him  the  possession 
sought  for,  HELD  that,  on  both  the  above  grounds,  the 
judgment  of  the  Appellate  Court  must  be  reversed. 

Jackson,  J. — In  the  judgment  which  is 
now  before  us  in  special  appeal,  the  Judge 
has,  looking  at  the  nature  of  the  case,  we  may 
say,    somewhat    shortly     reversed    a    very 
elaborate    and     careful     judgment    of    the 
Moonsiff ;  and  upon  that  judgment  there  are 
a  great  many  remarks  which  arise,  but  the 
principal  of  them  and  those  which  operate 
principally  are  these  :     In  the  first  place,  the 
appellant  before  the  Judge,  that  is  to  say,  the 
plaintiff,  has  been  allowed  entirely  to  shift 
the    ground     taken    in  the    Court    of    first 
instance,  and  not  only  to  abandon  by  far  the 
greater  part  of  his    claim,  but  also  to  ask 
for  a  remedy   entirely   distinct    from    that 
which   he   asked    for   in    his    plaint.     The 
Judge  says  :     "On  the  case  coming  on  for 
"  hearing,  it  was   announced  that  the  claim 
"  to  the  10  beeghas  sold  by  Chunder  Kant 
"  to  Dino  Naih  Sen,  and  now  in   respond- 
"  ent's  possession,  was  abandoned.     I  have 
**  therefore    only  to  deal  with  the  claim  to 
"  the  5   beeghas  originally  leased  to  Dino 
"  Nath  Sen  by  Chunder  Kant,  but  now  held 
'*  for  20  years    by  respondent  under  lease." 
The  way  in  which  he  seems  to  have  been 
asked  to   deal  with,  and  he   did  deal  with, 
the  case  i  s  that,  instead  of  giving  plaintiff 
what  was  sought    for,  that  is,  actual  posses- 
sion  of  the  property,  he  has  declared  the 
plaintiff  entitled    to   possession   under    the 
decree  of  ist  December  1871  in  the  manner 
prescribed   in  section  224  of  Act  VIII.  of 
1869    of    a    half    share    in    the    property, 
5  beeghas  more  or  less,  covered  by  a  lease 
of    31st    May    i860.     That     is     the     firsj 
point.     The  second  point  is,  that  the  Judge 
has  entirely   given    the   go-by    to    all    the 
observations  of  the  Moonsiff  in  respect  of 
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the  bona  fides  of  the  suit  in  which  the 
plaintifi's  vendor  had  obtained  a  decree  of 
which  he  now  desires  to  reap  the  benefit. 
The  Moonsiff  found,  and  found,  as  appears 
to  as,  on  exceedingly  cogent  reasons,  that  that 
was  an  entirely  collusive  suit,  but  the  Judge 
is  of  opinion  ''  that  the  respondent  as  lessee 
''  is  not  entitled  to  question  it  now,  or  to 
raise  any  objection  to  the  assumption  by 
the  appellant  of  the  position  to  which  he 
"  succeeded  by  purchase  of  the  mortgagee's 
*Mnterest  in  the  suit  No.  1121  of  1871 
*^  and  the  decree  dated  1st  December  1871." 
Now,  the  Moonsiff  shows  very  clearly  that, 
if  the  plaintiff  were  acting  bond  fide^  he 
ought  to  have  made  the  present  defendant, 
whom  he  knew  to  have  been  long  in  posses- 
sion of  the  property  for  valuable  considera- 
tion, a  party  to  that  suit,  but  the  Judge 
sanctions  the  conduct  of  the  plaintiff  in 
omitting  to  do  so,  and  considers  it  proper  to 
make  the  present  defendant  subject  to  the 
consequence^  of  what  took  place,  for  he  says 
that  the  respondent,  as  lessee,  is  not  entitled 
to  question  now  what  took  place  in  the 
former  suit.  Anything  more  hard  it  is 
impossible  to  conceive.  It  appears  to  us 
that  on  these  grounds — others  might  also  be 
mentioned — the  judgment  of  the  Lower 
Appellate  Court  is  erroneous,  and  must  be 
set  aside,  and  the  judgment  of  the  Moonsiff 
dismissing  the  suit  must  be  restored  with 
costs. 

It  should  be  stated  that  Mr.  Allan  came 
into  Court  after  the  learned  Counsel  for  the 
appellant  had  concluded  his  arguments  but 
before  the  Court  had  given  judgment,  but 
he  declined  to  take  the  time  of  the  Court 
in  attempting  to  support  the  judgment  of 
the  Court  below,  if  this  Court  thought  it 
proper  to  reverse  that  judgment. 


The  i9ihMaj  1876. 

Present : 

The  Hon'ble  L.  S.  Jackson  acd  W.i 
McDonell,  Judges. 

Twenty  Years*  Occvpatkuh^EigbtoCB 
Occupatioa— Presnioptioa. 

Cases  Nos.  2393  and  2394  of  1875.^ 

Special  Appeals  from  a  decision  passed^ 
Officiating    Judge  ef  Nuddea^  daid< 
26th  May  i8y§^  affirming  a  decision 
Moonsiff  of  Ranaghat^  dated  the  ap/l. 
cember  iSyj, 

Radha  Moye  Dey  Chowdhry  (Plalntii 

Appellant^ 

versus 

Aghore  Naih  Biswas  and  others  (Defei 

Respondents. 

Baboos  Mohinee  Mohun  Roy  and  Kishi 
Mohun  Rov  for  Appellant, 

Baboo  Rash  Behary  Ghose  for  Respoot 

In  a  suit  relating  tofour  jummas  in  the 
the  same  persons,  in  which  it  was  proved  that 
the  jummas  had  been  held  at  the  same  rent  for 
years,  but  that  the  fourth,  having;  only  been 
eighteen  years  previously  by  the  said  persons, 
been  longer  in  their  own  poasession,  held  tWi 
presumption  might  arise  that  the  jumroa  itself  had! 
held  at  an  unchanged  rent  for  twenty  years,  audi 
the  lower  Courts  were  justified  in  inferring  that 
had  been  the  case. 

Jackson,  J. — ^The  point  raised  in 
appeal  is,  that  the  Lower  Appellate  Court 
not  found  upon  the  evidence,  as  it  ought 
have  done  explicitly  in  respect  of  all  the  fi 
jummas  held  by  the  defendants,  whei 
these  jummas  had  been  held  at  a 
unchanged  for  more  than  twenty  years, 
it  appears  to  us  that  the  Judge  has  pla^lf 
enough  expressed  his  opinion  that  thai  w^ 
so  in  respect  of  three  out  of  the  four  jumm»/l 
upon  the  documents  adduced,  and  that  k  ,| 
also  meant  to  find  the  same  thing  in  i^ 
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fourth  jurnma,  although  the  series  of 

snts  in  respectof  that  jumma  extended 

18  years.     We  think  that,  ahhough 

killas  in  respect  of  that  jumma  went 

18  years,  being  the  whole  time  that 

ted  since  the  jumma  was  purchased 

defendants,  the  Court  was  at  liberty 
that  it  had  continued  to  be  held  at 

changed  rate  of  rent  for  twenty  years, 
presumption,  therefore,  might  arise. 

link  we  ought  not  to  interfere  in 
appeal  with  the  concurrent  findings 

two  Courts  below.     The  appeals  are, 

>re,  dismissed  with  costs. 


The  19th  May  1876. 

Present : 

Hon  ble  Louis  S.  Jackson  and  W.  F. 
McDonell,  Judges. 

;Law— Sale  Law—Proprietor's  Liabili- 
Lfor  Revenue— Effect  of  Contract  on  Pro- 
fs    Liability  —  Co-sharof  s  —  Farming 
s— Rent  Receiyer  and  Revenue  Payer— 
p  for  Arrears  of  Revenue. 

Case  No.  2367  of  1875. 

Appeal  from  a  decision  passed  by 
Oficialtng  Judge  of  Nuddta^  dated 
2^lh  June  i8ys,  reversing  a  decision 

the  Officiating  Moonsiff  of  Ranaghat^ 

id  the  2pth  November  iS^j. 

Tarinee  alias  Sawah  Monee  Debia 
(Defendant),  Appellant, 

versus 

tath  Mookerjee  (Plaintiff),  Respondent. 

«    Bhyrub      Chunder    Banerjee    and 
Bxpro  Doss  Mookerjee  for  Appellant. 

hioo  Kally  Mohuh  Doss  for  Respondent. 

FWhero  two  co-sharers  in  an  undivided  estate  took  from 
Km  co-sharer  a  farroiDg  lease  of  her  interest  in  a 

7ioL 


portion  of  the  said  estate,  on  the  stipulation  that 'they 
should  meet  the  Government  demand  on  the  said 
co-sharer,  and  take  credit  for  the  amount  in  the  rent 
reserved ;  and  the  two  farmers  leased  out  the  same  share 
in  a  dar-ijara  lease  to  a  fourth  person,  who,  on  the 
failure  of  the  said  farmers  to  meet  the  Government 
demand,  paid  it  in  himself  to  save  the  estate,  and  then 
brought  a  suit  against  the  third  co-sharer  to  recover 
the  amount;  and  the  Moonsiff  decided  that  the  suit 
could  only  lie  against  the  two  farmers,  but  the  Judge 
ruled  that  the  suit  could  only  lie  against  the  third 
co-sharer  as  proprietor : 

Found  by  theHighCourt  that,  as  the  third  co-sharer's 
share  was  not  separate,  and  the  whole  estate  was  liable 
to  sale  for  default,  the-two  farmers  were  generally  liable 
as  proprietors  with  the  third  co-sharer,  and,  having 
recovered  the  rent  for  the  share,  might  have  been  made 
liable  for  the  revenue,  even  if  the  suit  had  been  brought, 
as  supposed  by  the  Judge,  under  s.  9,  Act  XI.  of  1859; 
but 

Held  that,  as  the  suit  had  not  been  brought  under 
any  particular  section  of  the  law,  s.  69  of  the  Contract 
Law  applied  to  the  suit  as  well  ass.  9,  Act  XI.  of  18599 
and  that  the  money  paid  by  the  dar-ijaradar  was  reco- 
verable from  the  two  farmers  who  had  realized  the  rent 
and  were  responsible,  both  under  their  contract  and  as 
co-proprietors,  for  the  revenue. 

Jackson^  J. — Thi  plaintiff  in  this  case 
held  a  dar-ijara  of  a  share  in  a  certain  joint 
zemindaree,  and  held  it  under  Anund 
Pershad  and  Sharoda  Pershad  Mookerjee, 
who  were  ijaradars  of  that  share  and  who 
were  also  co-OA'ners  thereof,  but  who  held 
the  particular  share  in  ijara  from  Tarinee^ 
the  defendant.  Between  Tarinee  and  her 
co-sharer  ijaradars  there  was  a  stipulation 
that  they  were  to  pay  on  her  account  the 
Government  revenue  due  upon  her  share, 
taking  credit  for  the  same  in  the  rent 
reserved.  It  appears  that  in  1868-69  the 
co-sharer  ijaradars  omitted  to  make  such 
payment,  and  the  plaintiff  dar-ijaradar  paid 
it  in  and  brought  this  suit  to  recover  the 
amount,  not  from  his  immediate  superiors 
the  ijaradars,  but  from  Tarinee.  Tarinee 
objected  that  she  was  not  liable,  and  the 
Moonsiff  dismissed  the  suit.  On  appeal 
the  District  Judge  reversed  that  judgment 
in  the  following  words.  Speaking  of  the 
Second   point   raised  before  him,  vts.,  that, 
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Bopposing  the   plaintiff  to  have    had    any 
interest  in   the   estate   to  protect,  this  suit 
ought  to  have    been    brought  against  the 
ijaradars,  and  not  against  the  defendant,  he 
says:    "Section    9  of  Act     XL    of    1859 
'*  states  that  such  a  suit  as  the  present  will 
"  lie  only  against  the  defaulting  proprietor. 
"  It  is  not,  therefore,  within  the  discretion  of 
*'  the   Court  to  consider  any   arrangement 
''  which  the  defendant  and  the  ijaradars  may 
"  have  made  between  themselves."     Now,  ii 
does  not  appear  that  the  share  of  Tarinee 
had  been  separate'd,  or  that  payment  of  rent 
was  made  separately   on   account  of  that 
share.    Consequently,  all  the  co-sharers  were 
in  default,  and  the  whole  estate  may  have 
been  sold.     It  was,  therefore,  in  the  power 
of  the  dar-ijaradar  to  have  made  this  pay- 
ment  under  section  9,  in  order  to  protect 
the  estate,  and  to  bring  a  suit  against  the 
co-sharers,  and  in  that  case  the  Court,  we 
think,  might  make  the  provision   that  the 
amount  so  paid  might  be  recovered  against 
these  two  co-sharers  who,  in  the  capacity  of 
ijaradars,  had  received  the  money.    But  the 
suit  was    not  brought  under  section   9   of 
Act  XL  of  1859.     ^^  ^^s  ^^^  brought  under 
any  specific  provision  of  law  whatever.    The 
plaintiff  simply  stated  the  facts  and  alleged 
himself  to  be  entitled  to  the  decree  asked  for. 
The   Court,    therefore,    had    to    take    into 
consideration  section  69  of  the  Contract  Act 
as  well  as  section  9.     Under  section  69  the 
plaintiff  was  clearly  entitled  to  recover  from 
the  ijaradars.    It  appears  to  us,  therefore, 
that,  in  this  view  of  the  case,  the  ijaradars 
who  had   received   the  money  out  of  the 
revenue  to  be  paid,  and  who  were  amongst 
the  defaulters,  ought  to  have  been  sued,  and 
not  the  defendant  Tarinee.     The  decision 
of  the  Judge,   therefore,   reversing   that   of 
the  Moonsiff,  is  wrong,  and  must  be  set  aside 
with  costs. 


The  loth  June  1876. 

Present  : 

The  Hon'ble  W.  -Markby  and  G.  G. 

Judges. 

Hindu  Marriage  Law — RestitotionQfl 
Rights— Neglect  of  osoal 

Husband's  Ris^it. 

Case  No.  1382  of  1874. 

Special  Appeal  from  a   decision 
the  Deputy   Commissioner  and 
nate    Judge    of  GwalparaA,    dated 
2jrd  March    iSy^,   reversing  a 
of  the    Extra    Assistant    Com 
and  Moonsijf  of  that  District^  daki 
joth  December  j8yj, 

Boolchand  Koilta  (Plaintiff),  Appcllexi^ 

versus 

Janokee  and  others  (Defendants}, 
Respondents, 

Baboo  Girija  Sunker  Mojoomdar  fcr 
Appellant. 

Moonshee  Serajal  Islam  for  Respoodc 


Where  a  man — who  had  been  married  to  a 
but  had  failed  to  go  through  the  secood  ffi 
without  which,  according  to  the  customs  of  bts 
the  woman  would  have  been  defiled  had  he 
possession  of  her,  and  bad  actually  married  a 
wife,  and  left  the  first  woman  to  believe  that  she  ^ 
liberty  to  contract  another  marriage,  which,  lOiM* 
has  done — now  sued  for  restitution  of  oonf 
rights,  HKLD  that,  though,  after  a  first  muta^\ 
man's  right  to  the  person  of  his  wife  wascofflf 
yet,  where,  as  in  the  present  case,  there  wern 
ceremonies  which  were  usual,  but  had  been  neg« 
and  the  claimant  had  not  shown  cause  for  his  o^i^ 
he  was  not  entitled  to  a  decree.  ' 

Markby,  J.— Tat  Deputy  CommissioBCr- 
appears  to  have  taken  an  incorrect  n^^' 
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this  case,  as  well  as  of  the  Hindu  Law  and 
of  the  decisions  of  this  Court. 

"According  to  the  decisions  of  this  Court 
the  general  Hindu  Law  is  that,  as  soon  as  a 

« 

ceremony  of  marriage  has  taken  place,  the 
right  of  the  husband  to  require  his  wife 
to  live  in  the  same  house  with  him  is  com* 
piete  (23  Weekly  Reporter,  page  178). 

There  may  be,  however,  a  custom  binding 
upon  a  particular  class  or  caste  that  the  wife, 
if  a  child,  should  remain  in  the  house  of  her 
parents  and  guardians  until  she  is  fit  for 
cohabitation.  Such  a  custom  has  been,  and, 
we  have  no  doubt,  always  would  be,  recog- 
nized by  the  Courts  (23  Weekly  Reporter, 
page  22). 

It  might  also  be  possible  that  by  custom, 
before  any  conjugal  rights  could  be  asserted, 
a  second  ceremony  of  marriage  was  necessary, 
though  the  general  Hindu  Law  requires  no 
such  ceremony. 

The  Deputy  Commissioner,  when  the  case 
was  first  before  him,  thought  that,  in  the  class 
to  which  the  parties  to  this  case  belong,  a 
second  ceremony  was  necessary  before  the 
husband  cDuld  assert  any  conjugal  rights  at 
all.  There  was  no  evidence  on  the  record  to 
support  this  view,  and  we  accordingly  direct- 
ed a  farther  inquiry.  From  the  evidence 
now  taken,  it  is  clear  that  the  opinion  of 
the  Deputy  Commissioner  on  this  point  is 
incorrect. 

What  the  -evidence  of  the  witnesses  who 
have  been  examined  underour  direction  proves 
is  this:  that,  in  the  community  to  which 
these  parties  belong,  when  a  ceremony  of 
marriage  has  taken  place,  the  husband  has  a 
right  to  demand  that  his  wife  should  reside 
in  his  house,  however  young  she  may  be, 
unless  he  has  agreed  with  the  parents  that  the 
child  shall  remain  with  them.  But,  before 
cohabitation  as. man  and  wife^  a  second 
ceremony  must  be  performed.  This  second 
ceremony  is  called  by  some  of  the  witnesses 
Santeebia,  and  by  others  Panchbia,  and  they 


say  that,  if  a  girl  cohabits  with  her  husband 
without  it,  she  is  defiled,  and  both  she  and  her 
husband  are  outcasted. 

The  law  applicable  to  the  case  is,. therefore, 
clear;  but  we  are  a  good  deal  embarrassed  in 
dealing  with  this  case  by  the  loose  way  in 
which  the  facts  are  found  by  the  Courts 
below.  It  seems,  however,  that  the  girl  was 
19  when  this  suit  to  enforce  his  conjugal 
rights  was  brought  by  the  husband,  and, 
therefore,  the  time  for  the  performance  of  the 
second  marriage  had  been  long  past.  Never- 
theless, the  husband  had  taken  no  steps 
towards  getting  it  performed,  and,  having 
married  another  woman,  had  left  the  charge 
of  this  girl,  whom  he  now  claims  as 
his  wife,  entirely  upon  her  parents.  The 
girl,  since  attaining  the  age  of  puberty,  has 
married  another  man,  and  there  is  evidence 
that,  in  this  community,  the  girl  may  lawfully 
do  so  if  the  man  who  has  gone  through  the 
first  ceremony  declines  to  perform  the  second 
ceremony. 

Under  these  circumstances  we  consider 
that  the  husband  has  not  given  such  evidence 
as  will  entitle  him  to  a  decree.  He  should 
have  explained  fully  how  it  was  that  he 
deferred  so  long  the  performance  of  the 
second  ceremony.  Upon  the  evi^nce  in  the 
case  it  appears  that  the  plaintiff  neglected  to 
perform  the  second  ceremony  at  the  usual 
time,  and  for  a  very  long  period  afterwards 
took  no  steps  to  obtain  a  performance  of 
this  ceremony,  but  allowed  the  girl  to  act 
upon  the  presumption,  fairly  arising  out  of 
his  own  conduct,  that  he  had  voluntarily 
severed  the  tie  of  his  first  marriage.  We 
are  of  opinion  that  he  is  not  entitled  to  a 
decree,  and  we,  therefore,  dismiss  the 
appeal  with  costs. 
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The  I3ih  June  1876. 


Present: 


The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover. 

Judges. 


Equity  of  Redemption— Rateable  Allotment  on 
Morts^age  Properties— GoYemment  Assess- 
ment. 


Case  No.  121  of  1875, 

Regular  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Sarun,  dated 
the  gth  February  18 JS' 

Maharajah  Kishen  Pertab  Sahee  Bahadoor 
(Plaintiff),  Appellant, 

versus 

Lalla  Nund  Coomar  Singh  Parray  and  others 
(Defendants),  Respondents. 


The  Advocate-General,  Mr.  R.  T.  Allan, 
Baboos  Unnoda  Per  shad  Banerjee  and 
Juggadanund  Mookerjee  for  Appellant. 


Messrs.  J.  T.  Woodroffe  and  R.  E.  Twidale 
and  Baboo  Taruck  Nath  Sen  for  Respon- 
dents. 


Property,  which  is  the  subject  of  a  mortgagee,  may  be 
sold  in  satisfaction,  but  it  must  be  sold  as  a  whole, 
and  not  piecemeal  at  the  pleasure  of  the  mortgagee. 
The  proper  course  is  to  make  an  inquiry  into  the 
relative  values  of  the  properties  included  in  the  mort- 
gage, and  to  burden  each  with  a  proportionate  share 
of  the  debt.  It  must  not  be  assumed  that  the  Govern- 
ment assessment  represents  the  true  value  of  estates. 


Glover,   J. — The    plaintiff    in 
(which  we  may  remark  has  alreadf 
the  subject  of  two  remands  by  die 
Court)    is    the    mortgagee     by 
from  the  original  holders   of  two 
of  Mehal  Mahole  numbered  in  the 
Nos.  609  and  612  and  of  Jeialpore  Nal 
He  also  purchased  the  equity  of  red< 
in  Nos.  609  and  612  and   aftenranb' 
portion  of  No.   610,   becoming  as 
these  properties  both  mortgagor  and 
gagee.     He  now  sues  to  recover  the 
due  on  his  mortgage  by  the  sale  of 
Jeialpore,  No.  610. 

In  consequence  of   what   fell 
learned  Counsel  engaged  in  this  case 
not  think  it  necessary  to  go   at  any 
into  details.    It  is  sufficient    if  we  ssj 
the  plaintiff  cannot  equitably   have  a 
which  is  a  burthen  upon  the  whole 
mortgaged   property    satisfied    by  the 
of  a  portion  of  that  property   and  so 
that  part  in  which  he  holds  an  eqn^J 
redemption  from  all  share  of  the  bi 
Property,  the  subject  of  a  mortgafe, 
be  sold  in  satisfaction,  but  it  must  be 
as  a  whole,  and  cannot  be  disposed  of fA 
meal  at  the  pleasure  of  the  mortgagee, 
this  case  the  plaintiff  would  throw  the 
of  the  mortgage- debt  on  one  of  the  pie 
mouzahs  in  which  also  he  had  the 
of  redemption  over  a  part  only. 
and  Putherpore,  which  are  in  tbb  defends 
possession,  are  not  subject  to  the  plaii 
equity  of  redemption.     It  is  said,  aod 
allegation   has  not    been  denied,  ihsl 
property  called  Mahole,  Nos.  609  and6i?»^ 
worth  much  more  than  the  amoant  of 
plaintiff's  mortgage-demand.    This  may 
but  whether  so  or  not,    Mahole  most 
its  share  towards  liquidating  the  morti 
debt.     (Nathoo    Shahoo  vs.    Lalla  Am« 
Chand,  24  Weekly  Reporter  24.) 

The  decision  of  the  Subordinate  Jn<lp 
cannot  perhaps  be  supported  in  the  vaf  * 
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5n  given,  but   substantially    it  cnun- 
Ihe  proper  and  equitable  course  to  be 

•I* 

order  we  shall  make  in  this  case  is, 
inquiry  shall  be  made  into  the  relative 
of  the  properties  included  in  the  raort- 
and  that  each  of  them  shall  be  propor- 
Ay  burthened  with  its  share  of  the  debt. 
It  is  decided  what  sum  is  due  upon 
JO  mouzahs  held  by  the  defendants, 
can  be  called  upon  to  pay  this  siim, 
\m^  understand  that  their  Counsel  agrees 
icir   behalf  to  pay  it.    In  calculating 
due  of  the  properties,  the  Subordinate 
must  be  careful  not  to  assume  that 
rovernment   assessment  represents  the 
value  {juide  judgment  of  Privy  Council 
Towab    Azraut    Ali    Khan  vs,  Jowahir 
14    Weekly    Reporter   17).     Many 
istances  might  make  that  assessment 
unsafe  guide  as  to  what  the  real  value 
lands  was. 
lere    remains    the    question    of    costs. 
Advocate-General    for    the    appellant 
not  dispute  the  fairness  of  the  order 
Lve  made  regarding  the  adjustment  of 
mortgage-debt,    but   objects  to  pay  the 
idents'  costs  on  the  ground  that  they 
in    frivolous  objections   in   the   Court 
which  necessitated  two  remands  by 
Court.     This  is,  no  doubt,   true,   and 
Lion   with   its    accompanying    expense 
\  prolonged  by  the   defendants'  action  ; 
the  plaintiff's  claim  was  an  improper 
and,  under  all  the  circumstances,  we 
that,   up  to  the  date  of  the  second 
md-order  (loih  September  1874),  each 
ty    should    pay  their  own    costs,     llie 
subsequently  incurred  should,  we  think, 
I  borne  by  the  plaintiff,  appellant,  as  he  has, 
all  practical  ends,  lost  his  case  on  appeal. 


The  15th  June  1876. 

Present : 

The  Hon'ble  W.  Ainslie  and  E.  G.  Birch, 

Judges, 

Remand. 

Case  No.  1742  of  1875. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Nuddea,  dated 
the  31st  May  i8js>  reversing  a  decision 
of  the  Sudder  Mo9nsiff  of  that  District, 
dated  the  2gth  November  1873. 

Bama  Churn  Dutt  and  others  (Defendants), 

Appellants, 

versus 

Puddo  Mookhee  Goopta  (Plaintiff)i 
Respondent. 

Baboo  Gopal  Chunder  Sircar 
for  Appellants. 

No  one  for  Respondent. 


Where  all  the  evidence  is  before  a  Court,  and  it  docs 
not  require  further  evidence  to  be  taken  by  a  lower 
Court  on  any  point,  while  it  retains  the  whole  case  on  iU 
own  file,  it  should  not  remand  the  case  to  the  lower 
Court,  but  decide  the  case  on  the  pleadings  brought 
forward  on  the  issues. 

Ainslie,  7.— Wk  think  that  the  order  of 
the  Judge  remanding  this  case  to  the  first 
Court  was  wrong,  because  it  appears  that  all 
the  evidence  that  had  been  tendered  wa» 
already  on  the  record,  and  it  was  therefore 
the  duty  of  the  Judge  to  decide  all  questions 
arising  between  the  parties  on  the  pleadings 
and  on  the  evidence  which  they  had  brought 
forward  :  subject  of  course  to  his  power  to 
direct  further  evidence  to  be  taken  either 
under  section  '354  or  section  355  of  the 
Procedure  Code,  retaining  the  case  on  his 
own  file.  We  therefore  send  the  case  back  to 
the  Judge  to  be  disposed  of  by  him. 

At  the  same  time  we  think  it  necessary 
to  point  out  to  the  Judge  that  his  view  on 
the   question  of   limitation   is  not  correct* 
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He  probably  overlooked  the  fact  that  this 
suit  is  governed  by  the  new  Law  of  Limita- 
tion, which  took  effect  from  the  ist  of  April 
1873.  '^^^  s"^^  having  been  instituted  on 
the  29th  of  August  of  that  year,  the  period 
of  limitation  which  applies  to  this  suit  is 
that  prescribed  by  article  127  of  Schedule  IL 

The  Judge  will  re-consider  the  case  with 
reference  to  these  remarks. 

The  costs  will  be  costs  in  the  cause. 


The  19th  June  1876. 

Present: 

The  Hon'ble  Sir  Richard  Garth,  A7.,  Chief 
Jmiicey  and  the  Hon'ble  Romesh  Chunder 
Mitter,  Judge, 

Accretion  —  Submersion— Special  Appeal— Re- 
served Rights. 

Case  No.  2567  of  1875. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Patna^  dated 
the  i6th  July  iSy^,  affirming  a  decision 
of  the  Subordinate  fudge  of  that 
District^  dated  the  t^th  February  18^-4. 

Mussumut  Idan  and  others  (Plaintiffs), 

Appellants^ 
versus 

Nund  Kishore  (one  of  the  Defendants), 

Respondent. 

Mr,  Ameer  AH  and  Moonshee  Mahomed 
Yusufiox  Appellants. 

Baboo  Rajetidra  Nath  Rose 
for  Respondent. 

Where  some  lands  lying  between  an  estate  and  a 
river  were  sold,  arid  no  rights  were  reserved  by  the 
owners  of  the  estate  in  some  other  land  which  had 
formerly  existed  on  the  river  side,  but  had  become 
submerged,  held  that  all  fresh  accretions  to  the  land 
on  the  river  side  would  belong  to  the  purchasers  of  that 
land>  and  not  to  the  original  owners,  but  that  a  finding 
on  this  point  was  one  of  fact  on  which  no  special  appeal 
would  lie. 

Garth,  C.^".— We  think  that  this  appeal 
ought  to  be  dismissed  upon  the  ground  that 


the  question  between   the   parties  11 
one  of  fact.     It   has    been   found 
Subordinate  Judge,  in  the  first  ii 
afterwards  by  the   Lower   Appellate 
that  the  property  which  is   the 
dispute  belongs,  not  to  the  pladntiff, 
the  Government.    The  Subordinate 
bases  his  finding  upon  the  ground 
land  in  dispute  is  an  accretion  to  the 
and  appertains  to  the    Government 
The  Judge   puts  it  upon  the  grorad^ 
although  the  plaintiffs  may,  at  some 
other,  have  been  entitled  to  some  60 
of  land  in  the  bed  of  the  Ganges,  thati 
was,  at  the  time  of  the  Government 
submerged  by  water,  and  that.  In  the 
by  which   the   Government   pure) 
mention  or  reservation   was   made 
plaintiff  of  this  land.     The  conscqi 
that  the  presumption  which  would 
such   a  case,   there  being    no    res 
applies   here.    The    plaintiffs    sell  Co- 
Government  all  the  land  which  lies 
that    portion    of    their    estate    which 
retain   and   the  river,  that   river  beiaj 
fact,   the    Ganges.     Whether   it  was 
the  Ganges,  and  partly  the  Soane,  docfj 
matter ;   it   was    still    the  river.    Theft 
river  appears  to  have  receded  some  jeaisi 
and    in    1871     a    suit  was    brought 
reference  to  the  piece  of  land  laying 
the    portion    which    the    GovernmeDt 
originally  bought  and  that  now  in  dis 
and  it  was  decided  that  the  land  which 
the  subject  of  dispute  in  that  suit  bel 
to  the  Government  as  an   accretion. 
Ganges  has  now  gone   still   further 
presumably  the  same  principle  would  tj 
unless,  as  we  said  before,  the  plaintiffs 
on  the   occasion   of  the  sale   by  ihem 
Government,  reserved  any  rights  which 
may  have  had  in  the  lands  which  were  d 
submerged.    It  does  not  appear  that 
made  any  such    reservation.    The  Ju^fg^j 
therefore^  found  that  they  had  abandoBCfl 
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(r  rights  they  may  have  had  at  that 

now  said  that,  because  a  stream 
ling  which  no  information  is  given  as 
jhaving  been  fordable  or  not)   flowed 

the  accretion,  which,  in  1871,  had 
^ond  to  belong  to  Government,  and 
^retion  which  is  now  in  dispute,  the 
»w  in  dispute  cannot  be  said  to  belong 
remment.  But,  if  the  plaintiffs  aban- 
thelr  right  to  anything  in  the  bed  of 
ream  at  the  time  of  the  sale  to 
iment,  the  accretion,  whether  it  is  in 
rm  of  an  island,  or  is  a  continuous 
^n  to  the  old  -area  which  the  Govern- 
»oaght,  belongs  to  them.    It  was  not 

by  the  plaintiffs,  and,  therefore,  the 
iption  is  that  it  belongs  to  Government. 
think,  therefore,  that  the  Judge  is 
ly  right  in  the  opinion  which  he 
at,  and  that  this  special  appeal  must 
lissed  with  costs. 


The  19th  June  1876. 

Present: 

'he  Hon'ble  F.  A.  B.  Glover  and 
VV.  Ainslie,  Judges, 

icement  of  Rent— Average  Produce. 

I  Appeals  from  a  decision  passed 
the  Judge  of  Zillah  Nuddea,  dated 
1 8th  of  March  i8y^,  reversing  the 
ee  of  the  Sudder  Moonsiff  of  that 
ricty    dated    the    jist    of    December 

Case  No.  1167  of  1875. 

leut  Mundul  (Defendant),  Appellant^ 

versus 

jShoorender  Nath  Roy  (Plaintiff), 
Respondent. 


Case  No.  1168  of  1875. 

Edu  Sheikh  Mundul  (Defendant), 
Appellant, 

versus 

Shoorender  Nath  Roy  (Plaintiff), 
Respondent, 

Case  No.  1169  of  1875. 

Rutun  Sheikh  (Defendant),  Appellant, 

versus 

Shoorender  Nath  Roy  (Plaintiff), 
Respondent, 

Case  No.  11 70  of  1875. 

Koylash  Ghose  (Defendant),  Appellant, 

versus 

Shoorender  Nath  Roy  (Plaintiff), 
Respondent, 

Baboos  Mohiny  Mohun  Roy  and  Issur 
Chunder  Chuckerbutty  for  Appellants. 

Baboo  Rash  Behary  Ghose 
for  Respondent. 

In  applying  the  rule  of  proportion  laid  down  in  the 
Full  Bench  decision  in  the  case  of  Thakooranee  Dossee- 
(3  W.  R.,  Act  X.  Rul.,  29),  the  Jud^^e  must  consider 
the  amount  the  ryots  actually  paid,  and  not  what  they 
ought  to  have  paid. 

The  ryot  is  not  entitled  to  any  deduction  on  account 
of  cost  of  production. 

It  is  necessary  to  take  the  average  values  of  th« 
produce  of  a  series  of  years,  including  the  years  of 
abnormal  plenty  and  scarcity. 

No.  1167. 

Tiiu  first  objection  taken  in  this  special, 
appeal  is,  that  whereas  the  rent  paid  by  the 
zemindar  and  through  him  by  the  putnidar 
(the  plaintiff  in  this  case)  had  been  decreased 
by  the  order  of  Government  25  per  cent., 
the  ryots  never  got  the  benefit  of  that  decrease, 
but  continued  to  pay,  from  1257,  8j^  annas 
per  beegha  for  Mathan  lands,  Rs.  2  for  Bastoo 
lands,  and  one  rupee  for  Oodbastoo  ;  and 
that  the  Judge  has  not  taken  into  considera- 
tion this  deduction,  but  has  calculated  the 
rent  now  to  be  paid  upon  the  amo.unt  which 


39« 


Civil 


THB  WEKKLY   REPORTXR. 


Rulings.       [Vol 


Then   comes  the    question,    wfatdi 
all   is  the  only  real   question  at  i 
this    case,    as    to   the   waj    in    whidi 


has    been    hitherto    paid    for    the  Mathan, 

lands.    This  objection    appears  to    be    of 

very    little    weight,    because    the    question 

which  the  Judge  had  to  consider  was  not !  proportion  has  been  calculated.    Tiie 

what  amount  of  rent  the  ryots  ought  to  have  |  ciple   upon  which   the  Judge  procce 

paid,  but  what  amount  they  did  pay;  and    this:     He  says   there  is    evidence 


there  is  no  doubt  that  willingly  or  unwillingly 
they  did  pay  the  rent  which  was  originally 
assessed  by  the  Collector,  and  made  no 
attempt  to  have  an  abatement.  The  Judge, 
therefore,  was  justified  in  taking  that  rent 
as  one  of  the  elements  in  the  proportion 
which  he  made  in  determining  what  the 
rent  at  the  present  time  ought  to  be. 

Then  as  to  the  objection  taken  that  the 
Judge  has  based  his  calculation  upon  the 
price  of  rice,  whereas  the  evidence,  if 
there  is  any  evidence,  refers  to  unhusked 
rice  or  paddy,  this  objection  is  likewise 
untenable,  for  it  is  not  denied  that  the 
prices  of  rice  and  paddy  would  bear  the 
same  relative  value,  the  one  to  the  other. 

Then  as  to  the  objection  that  the  Judge 
has   not    taken    the    net    produce    of   the 
land  into    calculation,    but  only  the  gross 
value.    It  is  said  that  the  ryot,  in   having 
the  calculation   made,    is  entitled  to  have 
taken  into  account  the  costs  of  the  produce, 
which  are    proved    to  be  greater  than    in 
previous    years,    and    that    he    is    thereby 
entitled    to    a    rateable    deduction.     As    a 
matter  of  fact  the  Judge  has  allowed  the 
extra  costs,  because  he  takes  the   costs  of 
the  produce  in  the  same  ratio  as  the  price 
of  the   produce,   and    he   finds   that  there 
is   no  evidence  to   show  that   the  cost  of 
production  has  risen  in  a  greater  ratio. 

But,  even  if  he  had  not  done  so,  I  do 
not  think  the  appellant  was  entitled  to 
any  deduction  on  this  account,  as  by  the 
decision  of  the  Full  Bench  in  the  case  of 
Thakooranee  Dassee,  it  was  laid  down  by 
the  majority  of  the  Judge'^  that  the  costs 
of  produce  ought  not  to  be  taken  into 
calculation. 


1257  or  1850  the  selling  rate  of  pi 
was  so  much,  and  that  in  iSja, 
is  the  year  in  which  the  evidence  ia 
case  was  taken,  the  price  is  moce 
double  the  amount  it  was  in  1850,  and 
therefore,  the  ryot  ought  to  pay  do 
what  he  then  paid.  Now  there  does 
seem  to  be  any  particular  evidence 
which  this  finding  could  be  come  to, 
assuming  that  the  entry  in  the 
books  would  be  ordinarily  sofficieia 
support  the  Judge's  finding  that  in  i 
the  price  was  double  of  what  it  vas 
1S50,  that  we  think  is  not  enough, 
that  it  would  be  unsafe  to  have  a  p 
tion  of  the  relative  values  of  the  produce 
different  years  upon  the  result  of  one 
taken  first  and  last. 

To  do  justice  to  both  landlord  and 

it  was  necessary  to    take  the  average 

of    the    produce    of    a    series    of 

say  five,  from  1850  to  1855,  always 

ing  that  no  one  of  these   five  years 

an    year    of  abnormal  plenty   or 

and  then  take  the    average   value  d 

produce  of  these  years;  and   then  ia 

manner  to  take  the  average  value  of 

produce  of  five  other  years   at  the  end 

the  series,  the  one  preceding  i  872,  and 

calculate  the  proportion  upon  the  result 

the  values  thus  obtained.    Before  hoi 

plaintiff  entitled  to  an  increase  of  no  1 

than  100  per  cent,  as  has  been  given 

in    this    case,   it    must    be    clearly  s)i^ 

that    the  value  of    the   produce    in   i87ir 

when  the  suit  was  brought,  is  doable  that 

it    was    in     1850,    taking    the    average  rf 

years.     Of  this  no  evidence  has  been  takea 

in  this  case.    We  think,  therefore,  that  the 
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rder  to  make  would  be  to  send  the  case 
the   Judge   in   order  that  he  may 
idence   on    these   points  and    give 
\\OTi  accordingly,  and  the  case  will 
in  order  that  the  Judge  may  take 
and  pass  a  decision  with  reference 
tbove  remarks.    The  costs  of  this 
rtii  follow  the  result, 
admitted  that  this  judgment  will 
I  the  other  three  appeals,  Nos.  1168, 
Lod  1170  of   1875,   which  will  like- 
remanded  to  the  Judge  for  further 
as  directed  in  this  case. 


The  3ist  June  1876. 

Present : 

►n'ble  Sir  Richard  Garth,  Ki.,  Chief 
fee,  and  the  Hon'ble  Romesh  Chunder 
^r,  yudge. 

jodicata—Pinding^s  not  forming  part  of 
a  Decision — Limitation. 

Case  No.  1772  of  1875. 

Appeal  from  a  decision  passed  by 
^udge  of  Tirhoot,  dated  the  8th  May 
affirming  a  decision  of  the  Moon- 
\^   Mozufferpore,    dated    the    30th 

1873. 

m\  Roy  and  others  (Defendants), 
Appellants, 

versus 

fsst.  Rajbunsee  Kooer  and  others 
(Plaintiffs),  Respondents. 

Chunder  Madhuh  Ghose  and  Judoo 
|.  Nath  Sahoy  for  Appellants. 

ws  Kalee  Prosunno  Dutt  and  Nil 
fadhub  Sose  for  Respondents. 

in  a  suit  for  some  land,  a  Judge  had  consi- 

jecessary  to  find  out  the  boundary  between  two 

md  had  given  a  decision  in  favour  of  one  of  the 

rho,  in  a  second  suit  of  the  same  kind,  but 

;nce  to  some  other  land,  brought  in  the  former 

show  that  the  land  in  dispute  in  the  second 
I  be  his  tf  the  finding  as  to  the  village  boundary 
rmer  suit  wsis  correct,  ubld  that  the  finding 

VoL  XXV. 


as  to  the  village  boundary  in  the  former  suit  was  con- 
clusive only  as  to  the  land  in  dispute  in  the  former  case, 
but  did  not  make  the  former  decision  conclusive  as  to 
the  boundary  line  itself. 

The  merging  of  an  issue  of  limitation  in  an  issue 
as  to  possession  is  not  an  error  in  law. 

Garth,  C.J, — Two  points  have  been 
argued  in  this  case.  One  is,  that  in  a  for- 
mer suit,  whiph  was  decided  between  the 
same  parties,  5  beeghas  of  land  in  the  same 
neighbourhood  were  the  subject  of  dispute. 
The  present  defendants  then  claimed  those 
5  beeghas;  and  it  seems  that  for  the  pur- 
pose of  determining  that  question,  the  Judgo 
thought  it  expedient  to  ascertain  for  hioaseU 
what  was  the  boundary  line  between  the 
two  villages.  Accordingly  he  inquired  into 
the  matter,  and  found  what  he  considered 
was  the  boundary  line,  and  judging  by  that 
line  he  decided  that  the  5  beeghas  of  land 
then  in  dispute  belonged  to  the  present 
defendants. 

Now  these  5  beeghas  have  nothing  to  do 
with  the  land  in  dispute  in  the  present  case. 
But  it  is  said  that  the  land  whieh  is  now  in 
question  lies  further  towards  the  defendant's 
viUage  than  those  5  beeghas ;  and,  therefore, 
as  the  Judge  in  that  case  found  that  those 
5  beeghas  belonged  to  the  defendants,  the 
lands  now  in  dispute  must  also  be  considered 
as  belonging  to  them.  In  fact,  it  was  broadly 
contended,  that  the  decision  with  regard 
to  those  5  beeghas  was  conclusive  as  to  the 
lands  in  question  in  this  suit. 

We  are  of  opinion  that  this  contention 
cannot  prevail.  The  decision  in  that  suit 
was  only  conclusive  with  regard  to  the  parti- 
cular land  then  in  dispute;  and,  although 
the  Judge  may  for  his  own  purposes  and  as 
one  of  the  means  of  arriving  at  a  decision 
in  that  suit,  have  thought  proper  to  ascertain 
the  boundary  line  between  the  two  villages, 
that  does  not  make  his  decision  conclusive 
as  regards  the  boundary  line,  or  as  regards 
any  other  land  than  the  5  beeghas  in  dispute. 
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The  other  point  is  apon  the  question  of 
limitation.  The  plea  of  limitation  was  raised 
in  the  Moonsiff's  Coart ;  and  the  Moonsiff , 
considering  that  this  question  depended  upon 
the  same  evidence  as  the  general  question  of 
title,  tried  the  two  questions  together.  Evi- 
dence appears  to  have  been  adduced  on  both 
sides  for  the  purpose  of  proving  which  party 
had  been  in  possession  of  this  land ;  and 
considering  what  the  nature  and  character 
Of  the  land  was,  it  is  possible  that  the 
Moonsifl  might  have  considered  the  oral 
evidence  on  either  side  entitled  to  little 
weight.  At  any  rate  he  considered,  and  we 
think  properly,  that  for  the  purpose  of 
trying  the  jquestion  of  title,  as  well  as  that 
of  limitation,  it  was  very  proper  for  him 
to  find  to  whose  village  or  territory  the  land 
belonged.  He  accordingly  set  about  decid- 
ing that  question  in  a  very  careful  way. 
He  appears  to  have  taken  great  pains,  and 
to  have  spent '  several  days  on  the  spot, 
examining  the  survey-maps,  and  to  have 
taken  every  other  means  in  his  power  of 
arriving  at  a  correct  decision ;  and  eventu- 
ally in  a  well-considered  judgment,  he 
expressed  his  opinion  that  the  plaintiffs  were 
the  real  owners  of  this  land ;  and  there  can 
be  no  doubt  that  in  saying  this  he  meant 
also  to  decide,  and  did  decide,  that  the 
plaintiffs  had  been  in  possession  of  it  until 
they  were  dispossessed  by  the  Magistrate's 
order. 

The  Moonsiff,  therefore,  dealt  with  the 
two  questions  in  one  inquiry,  and  disposed 
of  them  by  one  decision ;  and  in  the  grounds 
of  appeal  to  the  Lower  Appellate  Court,  no 
complaint  appears  to  have  been  made  by 
the  defendant  of  the  manner  in  which  he 
so  dealt  with  the  case.  No  objection  appears 
to  have  been  taken  that  the  Moonsiff  had 
not  tried  the  question  of  limitation  by  itself, 
or  that  he  had  not  tried  it  in  a  proper  way. 

The  Lower  Appellate  Court  then  treated 
the  case  precisely  as  the  Moonsiff  had  done. 


The  Judge  says  that  in  substance 
but  one  question  to  be  tried  betweai 
parties,  and  that  was  the  questional 
ship. 

He  seems  to  have  considered, 
Moonsiff  did,  that  in  this  particular^ 
the  question  of  ownership  and  of 
was  one  and  the  same,  and  should  bei 
with  together;  and  npon  considc 
whole  case  he  has  come  to  the  same 
sion  as  the  Moonsiff.  We  do  not 
error  of  law  apparent  on  the  face 
judgment,  and  we  dismiss  the  appeal] 
costs. 


The  22nd  June  1876. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  £.  G. 

Judges, 

Ez^parte  Decree— Service  of  Si 
Revival  of  Suit. 

Case  No.  10  of  i9^6. 

Miscellaneous  Appeal  from  an  order 
by  the  Judge  of  Tirhoot,  dated  ike 
July    fS^jf   affirming   an   order  ef] 
Moonsiff    of   Tajpore^    doled  the 
February  iSjs^ 

Shiboo  Roy  and  others  (Defendants'^ 
Appellants^ 

versus 

Kashee  Roy  (Plaintiff),  Respondent. 

Baboo  Bama  Churn  Bantrjee  for 
Appellants. 

Mr,  R,  E,  Twidale  for  Respondent. 

Where  an  ex-parte  decree  had  been  gives 
three  brothers^  and  it  was  shown  that  there  bail 
only  one  summons,  and  that  the  semDg'<-offictfi 
merely  posted  the  summons  on  the  doorof  oMofl 
without  attempting  to  serve  it  personaSy  00 
HELD  that  the  notice  had  not  been  properly  served* 
on  the  one  brother,  still  less  on  the  two  others;  1 
that  the  defendants  were  entitled  to  have  (fte 
restored  on  their  application. 

Kemp,  /.— Th«  defendant  is  the  specrf- 
appellant  in  this  case.    He  applied  ^ 
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the  provisions  of  section  119  of  Act  VIII. 
of  1859  to  the  Moonsiff  to  have  the  case 
which  was  decided  ex  parte  against  him 
restored  to  the  file. 

The  Moonsiff  held  that  there  had  been  a 
sammons  served  upon  the  hoase  of  one  of  the 
three  defendants  who  are  brothers,  and  there 
was  evidence  to  show  that  Koonj  Roy  and 
Shiboo  Roy,  two  of  the  three  brothers,  had 
knowledge  of  the  fact  when  the  case  was 
coming  on  for  hearing,  and  they  instructed  a 
pleader  to  file  a  confession  of  judgment. 
The  Moonsiff,  therefore,  holding  that  they 
had  knowledge  of  the  institution  of  the  suit, 
rejected  their  application  to  have  it  restored 
to  the  file  on  the  ground  that  summons  were 
not  served  upon  them. 

The  Judge  in  a  few  words  has  confirmed 
the  judgment  of  the  Moonsiff.    But  we  are 
of  opinion   that,   under    the    provisions  of 
section  119,  if  it  should  be  proved  to  the 
satisfaction  of  the  Court  that  summons  were 
not  duly  served,  it  was  the  duty  of  the  Court 
to  pass  an  order  setting  aside  the  judgment, 
and  appointing  a  day  for  proceeding  with 
the  suit.    In  this  case  it  was  admitted  that 
the  provisions  of  section  48  have  not  been 
complied  with,  and  it  is  clear  that  there  were 
ihree  defendants.    Therefore,  under  the  pro- 
visions of  that  section,  service  ought  to  have 
been    made    on   each   of   the   defendants. 
There  is  no  attempt  to  prove  service  of 
summons  beyond  the  fixing  of  it  to   the 
bouse  of  Koonj  Roy,  one  of  the  defendants ; 
and  there  was  one  summons  instead  of  three. 
We  were  in  some  doubt  as  to  whether  we 
should  not  consider  as  respects  Koonj  Roy 
that  there  had  been  due  service  of  the  sum- 
mons.   But,  on  referring  to  the  izahar  of  the 
serving-officer,  we  are  of  opinion   that  he 
went  to  the  mofussil  accompanied  by   the 
plaintiff;  that  the  plaintiff  pointed  out  the 
house  of  the  defendant ;  and  that  the  Peadah, 
without  any  attempt  to  find  the  defendant, 
affixed  a  copy  of  the  summons  to  the  bouse 


of  Koonj  Roy.  We  do  not  think  that  this 
was  a  proper  service;  and  therefore  reverse 
the  decision  of  both  the  lower  Courts,  and 
direct  that,  under  section  119  of  the  Code 
of  Civil  Procedure,  the  first  Court  will  grant 
a  new  trial,  and  appoint  a  day  for  proceeding 
with  this  suit. 

The  appeal  is  decreed  with  costs.  Vakeel's 
fee,  two  gold  mohurs. 


The  22nd  June  1876. 

Present : 

The  Hon'ble  W.  Ainslie,  yudge. 

Sale  of  Tenure  under  Rent  Law—Encumbrances 
— Decree  based  on  Compromise. 

Case  No.  2752  of  1875. 

Special  Appeal  from  a  decision  passed  by 
the  Second  Subordinate  Judge  of  Backer^ 
gunge,  dated  the  jrst  August  iS^Sf 
modifying  a  decision  of  the  Additional 
Moonsiff  of  Perispore,  dated  the  28th 
December  iSj^, 

Grish  Chunder  Ghose  and  another  (Plaintiffs), 

Appellants, 

versus 

Mussamut  Kalee  Tara,  mother  and  guardian 
of  Nund  Coomar  Nag,  minor  (Defendant), 
Respondent, 

Baboo  Bungshee  Dhur  Sen  for  Appellants. 

Baboo  Grija  Sunkur  Mojoomdar  for 
Respondent 

Where  an  under-tenure  was  sold  in  execution  of  a 
decree  which  had  been  passed  in  the  terms  of  a  com- 
promise effected  between  the  landlord  and  all  the  sharers 
in  the  tenure  but  one,  and  the  representative  of  the 
latter  sought  to  assert  his  right  to  his  share  against  the 
auction-purchaser,  hbld  that,  in  a  sale  under  Act  VIII. 
of  1S60,  a  tenure  is  sold  outright,  and  that  this  tenure 
did  not  pass  to  the  auction-purchaser  with  any  encum* 
brances. 

The  plaintiff  in  this  suit  is  the  auction- 
purchaser  of  a  certain  holding  which  was 
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sold  under  a  decree.  The  zemindar  brought 
a  suit  against  the  persons  interested  in  that 
holding  for  arrears  of  rent,  and  a  compromise 
was  effected,  and  a  decree  made  in  terms!  of 
that  compromise.  One  of  the  defendants  in 
that  suit  was  Nund  Coomar,  a. minor,  who 
is  now  suing  by  his  guardian.  He  was  not 
a  party  to  the  compromise,  and  the  decree 
was  not  made  against  him,  but  against  all 
the  other  co-sharers.  The  purchaser  at  the 
sale  being  unable  to  obtain  possession  of  the 
property  has  brought  this  suit  for  the  pur- 
pose of  having  the  former  holders  removed 
from  possession.  The  principal  defendants 
did  not  appear  to  make  any  defence,  but 
Kalee  Tara,  the  mother  of  the  minor,  came 
in  as  an  intervenor,  and  was  allowed  to  take 
part  in  the  proceedings  as  a  defendant.  She 
claims  I  anna  6  gundas  2  cowries  2  krants 
share  of  the  holding  on  account  of  her 
minor  son.  The  question  is,  whether  the 
entire  holding  passed  by  the  sale  in  execution 
of  the  rent-decree.  The  first  Court  was  of 
opinion  that  it  did  pass,  but  the  Subordinate 
Judge  has  come  to  an  opposite  conclusion, 
and  modified  the  decree  obtained  by  the 
plaintiff  accordingly.  The  plaintiff  is  the 
special  appellant  in  this  Court.  It  is  admit- 
ted that  the  decree  for  arrears  of  rent  was 
for  rent  accruing  on  the  holding  which  the 
plaintiff  claims;  but  it  has  been  contended 
that  by  the  sale-certificate  only  the  rights 
and  interests  of  the  persons  therein  named 
passed  to  the  purchaser,  and  that  it  was  dis- 
tinctly the  intention  of  the  Court  not  to  sell 
the  whole  tenure  under  the  provisions  of  the 
Rent  Law.  The  real  question  raised  by  the 
intervenor  is  whether  a  sale,  of  the  tenure 
could  be  rightly  held  under  a  decree  made 
as  this  decree  was  made.  This  question,  as 
it  seems  to  me,  affects  the  landlord  decree- 
holder,  so  that  he  becomes  a  necessary  party 
to  the  suit ;  and  as  the  introduction  of  this 
intervenor  as  a  party  on  the  record  involves 
the  introdiiction  of  yet  another  party  and 


materially  changes  the  form  of 
think  the  Court  of  first  instance 
acted  wisely  if  it  had  refused  to  es 
powers  conferred  by  section  73,  and 
plaintiff  to  such  remedy  as  be  coald 
in  the  suit  as  originally  framed  by 
defendant,   appellant,  would  have 
remedy  under  section  130  of  the  Ci 
cedure  Code,  and  then  the  landlord 
have  been  properly  added  as  a  party 
against  her,  she  being  the   plaintiff 
suit  so  instituted. 

However,  taking  matters  as  thej  sis 
looking  to  the  sale-certificate,  I  End 
sets  out  in  the  heading  that  the  safe] 
held  under  the  provisions  of  sections 
60  of  Act  VIII.  of  1869  (B.C.),  and  indi 
ently  of  that  I  cannot  see  how  this  sal 
be  a  sale  of  anything  but  the  tenure. 
terms  of  section   59    are :    "  Wheni 
<<  decree  may  be  passed  for  an  arrear  of 
"due  in  respect  of  an  under-tenure 
'*  by  the  title-deeds  pr  the  custom 
'' country  is  transferable  by  sale,  and^ 
''judgment-creditor  shall  make  applit 
*'for  the  attachment  and  sale  of  such 
''  tenure,  the  Court  shall,  so  soon  as 
'*  under-tenure  shall  have  been  ordered 
*'  sold,"  proceed  as  therein  directed. 

The  property  which  was  attached,  ai 
the  sale  of  which  this  application  was 
was  the  very  tenure  in  respect  of  whi 
arrear  had  been  declared  to  be  due,  and; 
only  in  respect  of  properties  other  thaaj 
tenure  on  which  the  arrear  accrues  that 
are  held  under  the  provisions  of  the 
Procedure  Code.  The  tenure  itself  on 
the  arrear  accrues  is  sold  under  Act  VI 
1869,  with  the  consequences  that  arise 
the  provisions  of  section  66  of  that 
Although  this  minor  was  not  a  party  to 
solehnama,  and  was  not  made  persooi 
liable  by  the  decree,  the  fact  remains  that 
arrear  of  rent  was  declared  by  the  decree 
the  Court  to  be  due  on  account  of  a 
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cular  tenure,  and  that  particular  tenure  was 
sold ;  and  it  seems  to  me  that  under  such  cir> 
cumstances  the  auction-purchaser  acquired 
that  tenure  free  from  encumbrances  under 
section  66,  and  did  not  take  merely  an  inter- 
est subject  to  encumbrances  created  by  the 
judgment-debtor  as  he  would  have  done  under 
a  sale  held  under  the  provisions  of  Act  VIll. 
of  1859. 

•  The  Rent  Law  prescribes  no  special  proce- 
dure for  sales  of  under- tenures,  and  conse- 
quently such  sales  must,  by  virtue  of  sec- 
tion 34,  be  conducted  under  the  provisions 
of  section  249  of  the  Civil  Procedure  Code ; 
but  it  does  not  follow  that  a  notification  of 
sale  of  rights  and  interests  under  this  last 
section  is  to  nullify  the  provisions  of  sec- 
tions 59,  60,  and  66  of  the  Rent  Law. 

If  the  decree  was  made  coUusively,  if 
there  was  any  fraud  in  the  matter  which 
would  entitle  the  minor  to  re-open  the  trans- 
action, he,  of  course,  had  his  remedy  in  a 
proper  suit  against  the  decree-holder  and  the 
purchaser  jointly ;  but  it  does  not  appear  that 
there  was  any  fraud  of  any  kind.  It  does 
not  appear  thatHhere  is  any  doubt  whatever 
as  to  the  existence  of  an  arrear  at  the  time 
when  the  decree  was  made,  and  it  seems  to 
me  that  I  ought  to  be  guided  by  the  judg- 
ment of  the  Full  Bench  reported  in  page  94, 
21  Weekly  Reporter.  That,  no  doubt, 
was  a  judgment  under  the  provisions  of  Act 
X.  of  1859,  but  the  principle  of  it  applies  to 
sales  held  under  the  more  recent  Act.  I 
think  the  entire  tenure  did  pass  to  the  auc- 
tion-purchaser, and  that  the  Subordinate 
Judge  was  wrong  in  modifying  the  decree 
of  the  first  Court,  and  that  this  appeal  must 
be  allowed  with  costs,  and  the  decree  of  the 
first  Court  restored. 


The  22nd  June  1876, 
Present : 
The  Hon'ble  We  Ainslie,  yudge. 
Conjecttxral  Award— Defective  Evidence. 
Case  No.  1922  of  1875. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Additional  Judge  of  the 
2^'PergunnahSy  dated  the  jist  May  i8j^^ 
modifying  a  decision  of  the  Moonsiff 
of  Diamond  Harbour,  dated  the  26th 
August  fSjjf. 

Mohesh  Ch under  Shawuth  and  others  (some 
of  the  Defendants),  Appellants, 

versus 

Joy  Krishto  Sircar  (Plaintiff), 
Respondent, 

Baboo  Motee  Lall  Mookerjee 
for  Appellants. 

Baboo  Taruck  Nath  Sen  for  Respondent. 

Where,  upon  defective  evidence  and  on  conjectural 
S^rounds,  an  Appellate  Court  disturbed  the  order  of  a 
Court  of  first  instance,  and  divided  some  disputed  land 
between  the  parties  to  the  suit,  rather  by  way  of 
arbitration  than  by  way  of  a  decision  on  the  merits, 
the  High  Court  restored  the  order  of  the  first  Court 
which  had  dismi^ed  the  suit. 

I  THINK  that  the  decision  of  the  I-ower 
Appellate  Court  in  this  case  must  be 
set  aside,  and  that  of  the  first  Court 
restored.  The  first  Court  dismissed  the 
plaintiff's  suit.  The  Judge  has  divided 
the  subject  of  the  suit  between  the  parties, 
but  he  has  not  done  so  after  finding  any. 
distinct  right  on  the  part  of  the  plaintiff 
to  any  specific  portion  of  the  land,  but 
rather  by  way  of  arbitration.  To  show 
this  it  is  only  necessary  to  give  the  Judge's 
own  words.  He  says;  '*  In  the  absence  of 
^*any  reliable  evidence,  and  with  only  con- 
*'jectural  results  from  the  inquiry,  1  think 
"  I  shall  be  doing  the  best  for  both  parties 
"  if     (without*    any    further    expenses    on 
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"Ameens)  I  divide  the  disputed  land  be- 
"twecn  them,  giving  plaintiff  a  strip  next 
"  to  the  pond,  6  feet  in  width  (corresponding 
"  with  the  green  portion  so  far  as  it  goes), 
"and  giving  defendants  the  rest.     I  think 
"the     evidence     and    the    inquiry    show 
"plaintiff  to  be  entitled  to  a  portion,  and 
"that  this  will  be  a  fair  estimate  of  that 
"portion."    Now,    if    the    Judge    of    the 
Appellate  Court  had  affirmed  the  judgment 
of  the  first  Court,  this  Court  would   have 
been  very  unwilling  to  interfere ;  but,  when 
we  find   that   the   Judge  of  the  Appellate 
Court   has  reversed   the  judgment    of  the 
first    Court,    and    has    deprived   defendant 
of  the  benefit  which  he  had  obtained   by 
that  judgment,  although  he  himself   states 
that  there  is  no  reliable  evidence,  and  that 
bis    proceedings    are    conjectural,    I   think 
there  can  be  no  hesitation  in  setting  aside 
that  judgment.    The  appeal  must  be  accord- 
ingly decreed  with  costs. 


from.] 


The  33rd  June  1876. 

Present : 

The  Hon'ble  W.  Ainslie  and  E.  G. 
Birch,  Judges. 

Nila  Zamin— Onus  of  Proof^Lease. 
Case  No.  1873  of  1875. 
Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Dacca^  dated  the  22nd  April 
iSjSi  ^ffi^i^i^S  ^  decision  of  the  Subor- 
dinate Judge  of  Furreedporcy  dated  the 
13th  February  18J4, 

Mr.  George  Maxwell  Reily  (Plaintiff), 

Appellant, 

versus 
Bama  Soonduree  Dossee,  mother  and  guard- 
ian of  Tara  Prosunno  Bose,  minor,  and 
others  (Defendants),  Respondents, 

Baboos  Kalee  Mohun  Doss  and  Kashee  Kant 
Sen  for  Appellant. 

Baboo  Grija  Sunkur  Mojoomdar 
for  Respondents, 


Where  a  landlord  leased  out 
reserving^  to  himself  only  soch  poctkm  fli  it 
under  the  definitioo  of  nila  »amiut  held  that 
for  the  landlord,  in  a  suit  for  the  possesaoo  dfj 
nila  Bamin,  to  bring  evidence  to  prove  what 
the  land  leased  out  was  nila  ;  and  tbat,  in  the 
of  such  evidence,  the  whole  Land  arast  be 
having  been  leased  out  to  the  tenant. 

Ainslie,   J.—Tnt.    plaintiflF    in   this 
took  a  lease    of    certain    lands 
defendants  in  Chur  Lunka.     Some  si 
afterwards  he  gave  a  sub-lease  of  the 
to  the   defendants,  reserving   certain 
described    as    nila    zamin.     In    that 
lease  be  gives  to  the  defendants  all 
lands  and  all  lands  accreting    then 
future     saving     the     aforementioned 
zamin,   whatever  that    might    mean. 
suit  is  brought  to  recover   a   consii 
quantity  of  the  land  now  in  the 
of  the  defendants  under  that  sab-lease, 
ground   that  it  is  fit  for  indigo  coitii 
and   is  land   intended   by   the   words 
tamin    in     the    agreement     between 
parties.    When  the  case  first  went 
the  Lower  Appellate  Court,  the  Judge 
it  down  to  the  first  Court  to  take  evidi 
and  record  a  finding  on  the  point  wl 
the    words     nila    zamin    had     the 
cular    meaning    ascribed  to    them  byj 
respondents    before    him.    Thereapos 
Subordinate  Judge,  after  taking  evi4( 
records  his  finding  in  the  following 
"  In  October,  when  the  waters  of  the 
"have  receded    to    a   large    extent, 
'*boonani,  or  broadcast  sowings  of  ii 
''on  these  chur  lands  without   any 
"  vation  commence ;  it  is  an  uncontroF< 
''fact  that  the  staple  grown  on  these 
"  churs  is  of  a  larger  quantity  and  so] 
"  quality   than   that  raised    on    the  bi| 
"  lands   with  the  laborious  and  expi 
"  process  of  ci^ltivation,  hoeing,  and  veedi 
"  So,  looking  to  these  facts,  I  cannot 
"  the   term   nila  zamin   has   lost  its 
"  nal  literal  meaning  in  this  district  A 
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^'  the  defendants'  witnesses  assert  that  these 
^^kanchee  churs,  or  newly-formed  churs,  are 
''called  nila  zamin  in  this  part  of  the 
"district.  I  think  from  the  above  facts 
"that  its  actual  etymological  signification 
"  is  fully  realized  in  this  district  when  the 
"term  nila  zamin  is  solely  or  alone 
"applied  to  new  chur  lands  whereon  other 
"crops  would  not  grow,  but  Indigo  would 
be  produced  in  a  maximum  quantity  with- 
out the  expensive  and  laborious  process 
of  cultivation/'  In  brief,  his  finding  is 
that  *^nila  zamin**  is  locally  understood  to 
mean  new  deposits  of  soil  on  churs  in  the 
river,  which  deposits  are  not  fit  for  cultiva- 
tion in  the  ordinary  way,  but  which  can 
be  sown  broadcast  with  indigo.  After 
receiving  this  return  the  Judge  proceeded 
to  dispose  of  the  appeal.  The  words  that 
he  uses  are  not  those  of  the  Moonsiff. 
He  says:  "I  think,  therefore,  that  it  must 
''be  held  that  by  the  term  nila  zamin 
"was  meant  lands  of  a  distinct  class  which 
"could  be  used  profitably  for  the  cultiva- 
"  tion  of  indigo  and  could  be  used  profitably 
"  for  the  cultivation  of  no  other  crop ; " 
and  his  introduction  of  the  word  "profit- 
ably'' has  no  doubt  given  some  colour 
to  one  of  the  grounds  of  appeal  taken  here ; 
but  we  are  of  opinion  that  the  Judge  did 
substantially  affirm  and  intended  directly  to 
affirm  the  finding  of  the  Moonsiff  of  which 
we  have  already  given  a  summary.  Now, 
that  being  so,  it  is  quite  clear  that  it  was 
for  the  plaintiff  to  show  that  the  lands 
which  he  sued  for  were  nila  zamin  within 
the  meaning  of  the  contract  between  the 
parties.  He  failed  to  do  so,  and,  therefore, 
his  suit  was  properly  dismissed. 

It  is  contended  that  the  interpretation 
of  the  kubooleut  is  a  matter  of  law,  and 
not  a  matter  of  fact.  We  cannot  accept 
this  in  the  present  instance.  The  whole 
question  turns  upon  the  intention  of  the 
parties  as  defined  by  the  use  of  a  peculiar 


term,  and  it  has  been  found  as  a  fact 
that  that  peculiar  term  is  currently  used 
in  the  district  to  describe  land  of  a  certain 
class.  Taking  this  to  be  the  proper  mean- 
ing of  the  term  nila  zamin  in  the 
kubooleut,  no  question  of  law  as  regards 
the  construction  arises,  and  it  is  not  open  to 
us  to  say  that  the  Judge  below  was  wrong 
in  finding  as  a  fact  that  the  parties  intended 
to  use  the  term  nila  zamin  in  a  peculiar 
sense.  It  is  argued  that  the  facts  found 
by  the  Judge  are  not  sufficient  for  the 
determination  of  the  rights  of  the  parties, 
and  this  argument  is  based  on  the  use  of 
the  word  "profitably,"  and  it  is  said  that 
the  Judge  should  have  gone  on  to  inquire 
whether,  as  a  matter  of  fact,  the  land  in 
dispute  could  be  more  profitably  used  in  the 
cultivation  •f  indigo  than  in  the  cultivation 
of  any  other  crop.  We  have  already  said 
that,  in  our  opinioui  the  finding  of  the 
Appellate  Court  is,  in  fact,  an  affirmation  of 
the  conclusion  arrived  at  by  the  first  Court. 
Although  the  Judge  has  used  the  word 
"profitably,"  what  he  really  means,  as  we 
understand  the  judgment,  is,  that  the  land 
is  of  a  peculiar  quality  which  is  fit  for  the 
cultivation  of  indigo,  but  which  is  not  at 
the  time  fit  for  the  cultivation  of  any  other 
crop.  It  18  further  urged  that  there  ought 
to  be  further  inquiry  whether  the  lands  in 
suit  are  not  kanchee  churs,  such  as  the 
Moonsiff  describes  them  to  be,  and  such  as 
the  plaintiff  would  be  entitled  to  take  posses- 
sion of  under  the  term  nila  zamin  used  in 
the  agreement  with  the  defendants.  There 
appears  to  be  no  evidence  whatever  on  the 
record  to  show  that  the  whole  or  any 
definite  portions  of  the  lands  in  suit  are  of 
this  nature,  although  the  point  was  distinctly 
raised  in  the  9th  paragraph  of  the  written 
statement  of  Gunga  Dhur  Koondo  and 
Dinonath  Koondo,  and  also  in  the  fifth  issue 
laid  down  at  the  trial  in  the  first  Court* 
It  was  quite  open  to  the  plaintiff  to  give 


400 


Ct^t 


THE   WKKKLT   RXPOKTXK. 


RuUng§. 


rvoi. 


evidence  on  this  point,  but  he  has  not  done 
80.  There  is  a  further  complaint  that 
evidence  on  this  point  was  excluded  when 
the  case  was  sent  down  under  section  354 
for  a  finding  by  the  IVfoonsiff  as  to  the 
meaning  of  the  words  nila  zamin.  But 
this  complaint  is  wholly  unfounded.  It 
would  have  been  irregular  for  the  Moonsiff 
to  have  taken  evidence  on  any  point  not 
specifically  referred  to  him.  Then  an  objec- 
tion has  been  taken,  which  can  hardly 
be  serious,  that  the  Judge  ought  not  to 
have   laid  down   any    issue  or  made    any 


plaintiff  has  altogether  failed  to  prove 
at  the  date  of  the  institadoa  of  tkis 
there  was  any  land  in  the  possessioa  ci 
defendants  answering  the  descriptxm 
nila  zamin  as  used  in  the  lease  and 
interpreted  by  the  Court,  and  that, 
his  suit  was  rightly  dismissed. 

Under  section  348  the  respondent 
taken  an  objection  that  the  Judge  of 
Court  below  ought  to  have  held  that 
tenure  of  Mr.  Bell  was  not  transfen 
Mr.  Reily.  The  real  question  which 
Doorga  Mohnn  Dass  wished  to  raise 


remand  to  the  first  Court  under  section  354*<ibetween  his  client  as  landlord  and  the 


That  section  gives  the  Court  power  to  call 
for  a  finding  from  the  first  Court  on  any 
question  of  fact  which  appears  to  the  Court 
essential  to  the  right  determination  of  the 
case  on  the  merits;  and  surely  the  ques- 
tion as  to  the  meaning  of  the  words  nila 
zamin  in  the  agreement  between  the  parties 
was  a  question  of  fact  bearing  most  directly 
on  the  merits,  and  ike  one  question  on 
the  determination  of  which  the  whole  suit 
turned ;  and,  therefore,  it  was  not  only  proper, 
but  absolutely  necessary  for  the  Judge  to 
have  this  point  determined.  Lastly,  Baboo 
Kallee  Mohun  Doss  contended  that  the  onus 
of  proof  was  thrown  on  the  wrong  party; 
that,  as  the  plaintiff  is  undoubtedly  the 
superior  landlord,  it  was  for  the  defendants 
to  show  that  the  whole  of  the  lands  in 
their  possession  are  covered  by  the  lease. 
Looking  to  the  terms  of  the  lease  it  is  quite 
clear  that  the  onus  was  on  the  plaintiff, 
for  the  lease  gives  to  the  defendants  the 
whole  of  the  existing  lands  and  those 
thereto  accreting  with  the  exception  of  such 
lands  as  might  be  nila  zamin.  It  is  not 
for  the  defendants  to  prove  the  exception, 
but  it  is  for  the  plaintiff  who  relies  upon  it 
to  prove  it ;  and,  when  no  exception  is  proved, 
the  whole  of  the  existing  lands  must  be  taken 
to  have  been  conveyed  under  the  lease. 
We  therefore  think  that  in  this  case  the 


iff  as  tenant.     But  in  the  present  case  it 
pens  that  the  position  of  the  parties  is 
ly  reversed.    In  this  suit  the  res]>oiide9t 
the  tenant  of  the  plaintiff.     It  appeals 
us  that  for  the  purposes  of  this  suit  it 
be  perfectly  well  held  by  the  Judge  tlwu 
Bell   was  competent  to  transfer  his  ri 
against  his  tenant  to  the  present  plaintiff, 
that  the   present    plaintiff   is   competeat 
maintain  a  suit  of  this  nature.     The  qa 
now    raised    is   whether  the   defendant 
landlord  is  bound  to  recognise  a  transfier 
the    tenure  now   held  by   plaintiff  bf 
person  to  whom  he,  the  defendant,  gi 
it  without  his  consent.     That  is  a  q 
between  him  as  landlord  and  the  plaii 
^  tenant.    The  only  question  which 
be    decided    in    this   suit  was   a  q 
between  the   plaintiff  as  landlord  and 
defendant  as  tenant.     The  cross-obj 
therefore,  does   not   really  touch  the  j 
ment  of  the  Court  below.     The  same  ol 
tion  has  been  taken  by  the  other  defend; 
and   the  same  decision   equally  applies  it! 
their  case.     The  appeal  is  dismissed  wtt 
costs. 
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The  33rd  June  1876. 

Present: 

|b  Hon'ble  W.  Ainslie  and  £.  G.  Birch, 

Judges. 

^«iiiple  Funds^Representative  of  .different 

Idols. 

Case  No.  1885   of  1875. 

ial  Appeal  from  a  decision  passed  by 

Judge    of  Dacca^    dated    ttte    a^th 

fay    iSyj,  affirming  a  decision    of  the 

Ur  Moonsiff  of  that  District^  dated 

22nd  August  i8j4. 

thee   Mahomed    Akbar    alias   Tenoo 
[oonshee     and    another    (Defendants), 
XppellantSy 

versus 

Churn    Geeree    Gossamee    Mohunt 
(PlaintiflE),  Respondent. 

^aboo  Kumla  Kant  Sen  for  Appellants. 

Baboo  Bussunt  Coomar  Bose 
for  Respondent. 

igh  one  person  may  be  the  representative  of  two 
money  broug^ht  into  Court  as  the  property  of  one 
[cannot  be  applied  by  the  representative  of  that  idol 
ly  the  debts  of  the  representative  of  the  other  idol. 

Xinslie^  J. — Thb  plaintiff,  as  mohunt  of 
Akhra  at  Rumna,  sues  to  recover  money 
tD  out  of  Court  by  the  defendants  under 
idecree  against  him  as  sevait  of  different 
lies — one  being  that  of  Rajrajessuree, 
other  that  of  Ishwur  Mahadeb.  The 
;e  has  traced  out  the  steps  by  which 
money  in  deposit  got  into  Court,  and 
shown  that  it  was  brought  into  Court  on 
mnt  of  the  Akhra  at  Rumna,  and  he 
^rdingly  is  of  opinion  that,  although  the 
«  person  may  be  the  representative  of 
one  idol  in  the  one  case,  and  of  the  other 
>1  in  the  other  case,  the  money  brought 
tto  Court  as  the  property  of  the  one  idol 
■fa  a  suit  instituted  by  the  representative 
:9f  that  idol  cannot  be  applied  to  pay  the 
Vol.  XX7. 


debts  of  the  representative  of  the  other  idol. 
This  view  of  the  case  is  perfectly  correct. 
The  special  appeal  is  dismissed  with  costs. 


The  26th  June  1876. 

Present: 

The  Hon'ble  Roraesh  Ch under  Mitter, 

Judge, 

Sale  In  Ezecution^Inaccuracy  In  Sale-certt- 
ficate— Extraneous  Evidence  of  Sale. 

Case  No.  10  of  1876. 

Special  Appeal  from  a  decision  passed  by 
the  Additional  Judge  of  Tirhoot,  dated 
the  28th  September  iS'js,  reversing  a 
decision  of  the  Sudder  Moonsiff  of  that 
District^  dated  the  24th  March^t8*^S' 

Mussamut  Maleebun  and  others  (Plaintiffs), 

Appellants, 

versus 

Mussamut  Raseeda  and  others  (Defendants), 

Respondents. 

Mr,  R.  E.  Twidale  for  Appellants. 

Baboo  Mohesh  Chunder  Chowdhry 
for  Respondents. 

Where  the  widow  of  a  certain  person,  whose  share 
in  an  estate  had  been  sold  in  execution  of  a  decree  and 
purchased  by  the  decree-holder,  sought  to  i^uard  the 
share  from  the  effects  of  the  sale  by  pleadin^^,  firstly  % 
that  the  sale-certificate  did  not  correctly  describe  the 
share  in  suit,  and,  secondly,  that  her  husband's  share 
had  been  conveyed  away  to  her  at  a  period  long  an« 
terior  to  the  sale  ;  and  the  lower  Court  ruled  that  the 
sale-certificate  was  inoperative,  partly  because,  in  per* 
mitting  it  to  be  inaccurately  framed,  the  decree-holder 
may  have  intended  to  deal  fraudulently,  and  partly  be- 
cause extraneous  evidence  of  the  sale  could  not  \^e 
received,  HEtD  by  the  High  Court  that,  though  the 
establishment  of  fraud  on  the  part  of  the  decree-holder 
would  prevent  his  recovering  anything,  the  existence 
of  fraud  in  his  dealings  had  not  been  found  as  a  fact  in 
this  case,  and  could  not  be  assumed ;  and  that,  where  a 
sale-certificate  was  accurate  as  to  any  part  of  the  des- 
cription of  the  subject  of  sale,  and  could  be  used  to 
identify  it,  with  the  as^stance  of  extraneous  evidence, 
such  evidence  could  be  received  to  show  what  was 
intended  to  be  dealt  with. 
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It  appears  that,  by  a  butwara  some  tinii: 
previous  to  i860,  a  i  anna  2  gundas  2  cow- 
ties  share  of   a   mouzah    called   Bazitpore 
Garowal  was  separated  and  constituted  into  a 
separate  number  in  the  Towjee,  No.   4S38. 
In  the   year  i860  it  was  again  subdivided, 
and  2  gundas  2  cowries  share  was  separated 
fro.m  it,  and  the  residue  i   anna  remained 
as   the  Towjee    number,  No.    4838.     The 
present  suit  relates  to   i   pie  share  in  this 
I  anna  puttee.     It  is  alleged  by  the  plaintiff 
•  that  he  purchased  this  property  in   execu- 
tion of  a  decree  against  Korban  AIL     The 
defendant,   the   widow   or  wife   of  Korban 
Ali,   opposes  the  claim,  /j/,  on  the  ground 
that  the  plaintiff  has  not  acquired  any  title 
by  his  auction-purchase,  because  the  descrip- 
tion of  the  property  sold  given  in  the  sale- 
certificate  and   other  documents   connected 
with  the  sale- proceedings   does  not  answer 
in  any  particular  to  the  description  of  the 
property  in  suit ;  and,  2nd(y,  that  whatever 
interest  her  husband  had  in  Mouzah  Bazitpore 
Garowal  was   transferred   to  her  by  a  bj'g- 
mokasa   in    i860,    long    before   the   sale   in 
question. 

The  Moonsiff  decided  both  these  questions 
against  the  defendant,  and  decreed  the  plaint- 
iff's suit.  On  appeal  the  District  Judge 
has  reversed  that  decree,  confining  his  deci- 
sion only  to  the  first  of  these  points. 

The  facts  connected  with  the  first  ground 
of  defence  are  briefly  ihese:  The  plaintiff, 
who  was  also  the  holder  of  the  decree  in 
execution  of  which  the  property  in  dispute 
fs  alleged  to  have  been  sold,  m  ule  an  appli- 
cation to  execute  it  by  attachment  and  sale 
of  a  property  of  the  following  description, 
m.,  the  rights  of  the  debtor  in  Mouzah 
Bazitpore  Garowal  in  th*  Pufiee  Tuksimee 
of  3  annas  7  gundas  2  cowries  share. 
This  being  a  property  paying  revenue  to 
Government  under  the  provisions  of  the 
Code  of  Civil  Procedure,  he  had  to  put 
in  a  copy  of  the  extract  of  the  revenue- 


regisvct,  and  he  accordingly  put  in  a  cofifj 
such  extract,  in  which  the   Fowjee  sui 
was  put  down  as  4S38  and  Puttee  i 
2    gundas     2     cowries,     and     Gover 
revenue   8    rupees     8    annas    3    pie 
mentioned.     The  attachment-processes 
the  sale- notifications  gave  the  same  di 
tion  as  was  given  in  the  petition  for  ei 
tion  referred  to  aoove.     The  property 
sold  and  purchased  by  the  plaimiff,  di 
nolder.     In    the  sale-certificate,   which 
afterwards  issued,  the  same  tiescriptioo 
adhered  to.     The  question  for  determi] 
is\\hether,  under  that  description,  the  ph 
iff  has  acquired  any    rigtit    in  the  pro] 
in  suit,  which  is  i  pie  in  the  i-anna  Puttee 
Towjee  No.  4838 

It  has  been  found  by  the  Lower  Appell 
Court,  and  the  fact  is  not  disputed 
that  in   Mouzah  Bazitpore  Garowal  there 
no   such    Puttee    as  of  3    annas   2    gai 
2  cowries  in  existence.      Fne  Lower  Apj 
late    Court    held   that,  at   the   time   of 
auction-sale,  besides  the  share  in  dispute, 
judgment-debtor,    Korban    Ali,     had 
shares  in  the  mouzah  in  question.     This 
finding  has  been  questioned  in  special  aj 
upon  the  ground  that  there  is  no  evidei 
upon    the    record    to   support   it,    and 
learned  pleader  for  the  respondent  admit 
that  it  was   so.     On  the  other  hand,  fi 
the    butwara   terij    of  i860,  it  appears  tl 
Talook  No.  4838,  which  was  constiiated 

1  anna   2    gundas     2    cowries    panitioi 
share    of   Mouzah    Bazitpore    Garowal* 
further    sub-divided    into    two  pulUes^ 
one   of    I  anna  and  the  other  ot  2  gani 

2  cowries,  and  the  debtor  Korban  Ali 
a  share  in  the  one  anna  puttee  only. 

From  wliai  has  been  stiied  above  it  \\ 
evident  that  that  part  of  the  description  o| 
the  property  sold,  viz^ '^m  the  PutUe  Tuk^ 
siinee  of  3  annas  7  gundas  2  cowries," 
false  and  applicstble  to  no  *' existing  facts,^^ 
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ia  the  in)azih  there  wis  no  such 
at  all  in  existence. 

Lower  Appellate  Court,  on  the  ground 
error  in  ihe  descripiion  of  he  property, 
iias   held  ihat     the    sale-certificate    is 
native,  and  has  noi  conveyed  to  irie  plaint- 
share  in  Mouzah  Bizitpore  Garowal. 
reasons  for  the  decision  of  the  learned 
pe  are  not  very  clear  and  explicit,  but,  as 
I  have  been  able  to  understand  them, 
amount  10  this:  th.u  the  misdescription 
9  Saie-ceriiftcaie  can  only  be  rectified  by 
ice  to  other  sale-papers,  and  for  thai 
L5e  no  otner  extraneous  evidence  is  ad- 
nle  to  shov  what  was  actually  intend- 
be  sold.     The  District  Judge  suggests 
in   describing  the  property  sold    thus 
leoush',  there  might  have  been  a  fraud u- 
i-  Intention   on    the   part   of  the  decree- 
of  gaining  an  undue  advantage  over 
intending  purchasers  in  the  auction- 
But  ne  only  suggests  this  and   does 
.find  it  as  a  fact.     His  finding  goes  only 
lis  extent  that  there  was  some  room  for 
I  am  clearly  of*opinion  thai,  if  fraud, 
or  constructive,  nad  been  established 
part  of  the  plaintiff  in  the  matter  of 
'misdescription,  he  would  not  have  been 
tied    to   recover  anything   in   this   suit ; 
'4ipon  the  finding  of  the  Judge  no  such 
id  nas  been  established,  and  there  is  no 
leoce  on  the  record  to  establish  it.     Put- 
therefore,  the  question  of  fraud  on  one 
?,  the    decision  of  ihe  Lower  Appellate 
appears  to  me  to  proceed  upon   the 
ind  adverted  to  above, 
le   question   before    me,    therefore,    is 
Lher   the  District  Judge  is  right  in  law 
)lding  that,  with  reference  to  this  error 
description,  the  plaintiff  is  not  entitled  to 
what  was  intended  to  be  sold  in  execu- 
of   decree    by    any   other    extraneous 
idence  than  the  sale-advertisement  and  the 
^papers    as    he    calls    them.     I   am    of 
finion  that  this  view  is   clearly  erroneous 


Ij 


in  law  and  opposed  to  the  provisions  of 
section  95  of  the  Evidence  Act.  Accord- 
ing to  this  section  any  evidence  was  admis- 
sible to  show  what  was  intended  to  be  sold. 
The  question  before  me  has  been  fully 
discussed  in  Taylor  on  Evidence,  pp.  1046 
to  1053,  fi^^^  edition.  The  result  of  that 
discussion,  so  far  as  it  bears  upon  the 
circumstances  of  this  case,  is  this :  is/,  that, 
if  the  description  be  so  inaccurate  as  to 
render  the  identity  of  the  subject-matter 
sold  wholly  uncertain,  the  document  would 
be  void  and  inoperative ;  and,  2ndly,  "  if  the 
"descripiion  be  partly  correct  and  partly 
*'  incorrect,  and  the  correct  part  be  sufficient 
"of  itself  to  enable  the  Court  to  identify 
"  the  subject  intended,  while  the  incorrect 
"  part  is  inapplicable  to  any  subject,  parol 
**  evidence  will  be  admissible  "  to  show  what 
was  intended  to  be  dealt  with,  "  and  the 
instrument  will  be  rendered  operative  by 
rejecting  the  erroneous  statement." 

"  The  incorrect  part "  in  this  case,  as  has 
been  shown  above,  *' is  inapplicable  to  any. 
subject ;''  therefore  the  question  is,  admitting 
all  sorts  of  extraneous  evidence  on  the 
record  bearing  upon  this  point,  whether 
*•  the  correct  part "  is  "  sufficient  of  itself  to 
enable  the  Court  to  identify  the  subject 
intended."  This  is  a  question  of  fact,  and 
it  will  be  for  the  Lower  Appellate  Court  to 
determine  it.  But  I  may  observe  here  that, 
if  it  be  borne  in  mind  that  in  No.  4838  and 
in  Mouzah  Bazitpore  Garowal  at  the  time  of 
the  auction-sale,  the  debtor  Korban  AH  had 
.no  share  other  than  the  one  in  dispute,  and 
if  the  copy  of  the  extract  from  the  Revenue 
Register  filed  with  the  application  for 
execution  of  the  decree  be  considered  along 
with  all  other  evidence  on  the  record,  the 
question  doas  not  present  any  difficulty  of 
solution.  However,  it  will  be  for  the  Lower 
Appellate  Court  to  determine  it. 

The   decree   and    the    judgment    of   the 
Lower  Appellate  Court  is  reversed,  and  the 
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case  remanded  to  that  Court  to  be  re-tried 
according  to  the  directions  contained  in  this 
judgment.    Costs  to  abide  the  result. 


The  14th  August  1876. 

Present  : 

The  Hon'ble  A.  G.  Macpherson  an^ 
G.  G.  Morris,  Judges. 

TIpperah  Raj  Case— Jurisdiction— Title  to  Raj 
—Foreign  Power,  petty  or  sovereign— Zemin- 
darce  in  British  Territory— Legitimacy— 
Kachua— Shantigrihita  Marriage—  SUtus  of 
Ranee— Mohadebya  and  Debya— Kulachar— 
Res  Adjndicata- Appointmentof  Jubaraj. 

Case  No.  137  of  1875. 

Regular  Appeal  from  a  decision  passed  by 
the  Judge  of  Tipperah,  dated  the  27th 
of  February  187^. 

Rajkumar  Nobodip  Chundro  Deb  Burmun 
(PlaintiflF),  Appellant, 

versus 

Rajah  Bir  Chundra  Manikya  Bahadoor  for 
seif  and  as  father  and  guardian  of  Jubaraj 
Radhakissen  Thakur,  Dina  Bandhu  Tha- 
kur  Nazir,  Jagu  Mohun  Soobha,  Parbaty 
Churn  Thakur,  Gour  Chundra  Thakur, 
and  Anand  Kishore  Thakur  who  appeared! 
and  Gourey  Churn  Thakur  Dewan,  Ram' 
Manikya  Burmun  Peshkar,  Kassy  Chundra 
Dass,  and  Bissonath  Gupta,  who  did  not 
appear  in  this  appeal  (Defendants),  Hes- 
pondents, 

Messrs,  Montriou  and  Branson  (Counsel) 
and  Mr.  Allan,  and  Baboos  Nalit  Chun- 
dra Sen,  Bharat  Charan  Datla,  Grija 
Shankur  Mozoomdar,  Nil  Madhub  Base, 
Jadub  Chundra  Seal,  and  Afohit  Chun- 
der  Bose  for  Appellant. 

Messrs.  Paul,  Woodroffe,  Evans,  and  Piffard 
(Counsel),    and    Baboos  Kaliy    Mohm 


Dass,    Doorga    Mohun     Dass^ 
Mohun  Doss,  Sree  Naik  Dass, 
Mohun   Roy,    Hash  Behary  Ghm^ 
Bosanta    Kumar    Bose    and     Mi 
Serajul  Islam  for  Respondents. 

The  succession  to  the  Raj  of  Tipperah  bdng^ 
beyond  the  jurisdiction  of  British  CiTil  Conits, 
be  out  of  their  power,  in  a  suit  rdaUtngr  soUy 
title  of  the  Rajah  to  a  zemindaree  in  Britidi 
to  gro  into  the  question  of  the  Rajah*s  title  to  M 
The  Rajah  being:  *  forcigrn  power,  the  Coofts 
accept  the  title  to  the  Raj  of  the  person  reco| 
Rajah  by  the   British    Goveranient.     Bat, 
zemindaree  lyingr   within    British   tenritofy, 
shown  to  be  an  appanage  of  the  Raj,  formed  the 
of  a  suit,  HELD  that,  since  the  rig^ht  to  the  Raj 
a  long  course  of  litigation,  been  made  by  the 
themselves  to  depend,  as  it  were,  upon  the  r^ 
this  zemindaree,  the  Civil  Courts  had  jai 
deal  with  the  title  to  the  latter;  and  that  the 
applicable  to  the  suit  would  be  the  Hindoo  Lav: 
fied  by  the  kulachar  or  local  custom  regulating 
sion  and  inheritance  in  the  Tipperah  Family. 
The  recognition  of  the  Rajah  by  the  British 
ment  is  less  a  matter  of  right  than  one  of  discr< 
position  being  that  of  a  petty  Rajah  of  a  hiU 
rather  than  that  of  a  sovereign  power  : 

Found,  in  concurrence  with  the  first  Court, 
consideration  of  the  whole  evidence  and  the 
of  the  late  Rajah,  as  well  as  that  of  the  plaii 
the  Ranees  of  the  late  Rajah,  that,  thoa^  the 
macy  of  the  plaintiff  had  been  satisfactorily 
and  it  was  shown  that  his  mother  had  been  mai 
the  late  Rajah  in  the  shantigrihita  fomip  yet  it 
clear  that  defendant  had  been  created  Jubaraj  bf{ 
late  Rajah;  and  the  plaintiff's  claim  must 
be  dismissed  with  costs. 


[Remarks.-^  On  the  point  of  jurisdk 
and  the  rights  of  sovereign  poweis, 
following  cases  were  referred  to  on  the 
of  the  appellant  daring  the  argument:— 

I  Knapp,  p.  329. 

Advocate-General  \%,  Omur  Chani. 
Secretary  of  State  vs.  Nawab    of 
natic,  p.  531. 

29  Beaven,  Coorg  Raja. 

6    Beaven,   pp.    1-61.     House  of  Lords, 

Duke  of  Brunswick's  case. 

I    Young  #and  Collier's  Exch.  and  Rj^ 
p,  644,  p.  653.J 
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MacphersOHy  J, — Although  the  hearing  of 
this  appeal  has  occupied  eleven  days,  I  do  not 
think  that  in  the  view  wl)ich  I  take  of  the 
matter  I  need  say  very  much.  The  District 
Judge,  Mr.  Fowle,  has  in  his  judgment  gone 
into  the  whole  case  at  great  length.  He  has 
accurately  described  the  position  of  the 
parties  up  to  the  time  when  they  appeared 
before  him,  and  has  shown  in  detail  the 
various  points  contested,  and  the  nature  of 
the  evidence  relied  on  by  either  side.  Con- 
curring with  the  District  Judge  in  nearly 
all  the  conclusions  of  fact  at  which  he  has 
arrived,  I  shall  do  little  more  than  touch  on 
certain  prominent  parts  of  the  case. 

The  first  question  is  as  to  the  jurisdiction  of 
our  Courts  to  entertain  this  suit  at  all.     Of 
course,  if  the  Rajah  of  Independent  Tipperah 
for    the   time   being  is  (by  virtue  solely  of 
his    being    Rajah)    necessarily    the    person 
entitled  to  the  zemindari  which  forms  the  sub- 
ject of  this  suit,  the  Civil  Courts  of  British 
India  cannot  go  into  the   matter  of   title, 
beyond  inquiring  who  is  the  Rajah  recognized 
by    the  British    Government,   for   the  suc- 
cession to  the  Tipperah  Raj  is  in  itself  wholly 
beyond  the  jurisdiction  of  our  Civil  Courts. 
The  Rajah  being,  as  such,  a  foreign  power,  the 
Courts  would  be  bound  to  accept  the  title  to 
the  raj  of  the  person  recognized  as  Rajah  by 
the    British   Government.     But    I    am    not 
satisfied     that    this    zemindari    right    fully 
belongs  to  the  person,  whosoever  he  may  be, 
who  is  for  the  time  being  Rajah  of  Tipperah. 
The  zemindari  is  spoken  of  as  an  appanage 
of    the    raj ;  but  it  is  not  proved  to  be  so. 
If  It  is  not,  the  Civil   Courts   cannot   hold 
that    this    property,  which  consists  of  lands 
forming    part    of     the     British     territories, 
belongs    lawfully    to   any   one   who   is   not 
entitled  to  it  according  to  the  ordinary  rules 
of     law    applicable,    which    would    be    the 
Hindoo  Law  modified  by  the  Jculdchdr   or 
special  custom  prevailing  in  the  faipiUe?  of 


the  Rajahs  of  Tipperah  and  governing  the 
question  of  succession  and  inheritance. 

Furthermore  it  appears  to  me  that  not 
only  is  the  zemindari  not  shown  to  be  an 
appanage  to  the  raj,  without  reference  to  the 
rights  of  him  who  for  the  time  being  is 
de-facto  Rajah,  but  in  reality  the  right  to 
the  raj  follows  and  depends  upon  the  right 
to  the  zemindari.  During  the  last  seventy 
years  there  has  been  constant  litigation  in 
our  Courts  as  to  the  rights  to  succeed  to  the 
zemindari,  and  whoever  has  been  decided  by 
the  Civil  Courts  to  have  a  good  title  to  the 
zemindari  has  been  recognized  by  Govern- 
ment as  the  Rajah,  and  has  been  in  fact  the 
Rajah  of  the  independent  territory.  In  the 
case  of  Ramganga  Deo  vs,  Durgamoni 
Jubaraj  (i  Sel.  Rep.,  p.  270,  or  p.  361  in 
the  new  edition)  the  plaint  was  filed  on  the 
12th  of  August  1805..  Durgamoni,  claiming 
as  Jubaraj  appointed  by  the  lately  deceased 
Rajah,  sued  to  recover  from  Ramganga  the 
raj  and  zemindari  of  Chokla  Roshnabad, 
Ramganga  being  in  possession,  and  claiming 
as  the  son  and  heir  of  the  deceased  Rajah. 
Durgamoni  was  successful  in  establishing 
his  title  as  Jubaraj  appointed  by  the  former 
Rajah,  the  father  of  Ramganga,  and  the  result 
of  the  suit  was  that  he  not  only  recovered  the 
zemindari,  but  became  Rajah  of  Independ- 
ent Tipperah  also.  Durgamoni  having  died 
the  same'  year,  Ramganga  (who  had  been 
nominated  Bara  Thakur  by  his  father)  again 
in  1 813  claimed  the  zemindari,  and  on  this 
occasion  successfully,  becoming  Rajah  also. 
The  order  made  (and  eventually  confirmed 
by  the  Sudder  Court)  as  appears  from  the 
report  of  the  case  was,  "that  a  precept  be 
"  issued  to  the  Collector  to  make  over  the 
''  raj  and  zemindari  to  Ramganga.''  (See 
Urjun  Manik  Thakur,  &c.,  vs,  Ram- 
ganga Deo,  2  Sel.  Rep.,  p.  142,  or  page 
177,  new  edition.  Rani  Sumitra  vs,  Ram- 
ganga Manika,  decided  finally  on  appeal  in 
July  1820,  3  Sel.  Rep.,  p.  40,  or  p.  54,  new 
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edition.)  Then  we  have  me  |)revious 
suits  in  which  the  title  of  the  respondent 
Bir  Chandra  the  present  Rajah  was  assailed. 
(See  Chakradhaj  Thakur  vs.  Bir  Chandra 
Jubaraj,  i  W.  R.,  p.  194:  and  Bir 
Chandra  vs.  Nilkissen,  i  W.  R.,  p.  177;  and 
the  same  case  in  appeal  before  the  Privy 
Council,  12  Moore's  Indian  Appeals,  p. 
523.)  In  all  these  suits  the  parties  have 
submiited  to  the  jurisdiction,  and  the  title 
to  ihe  raj  has  practically  followed  the  deci- 
sion as  to  the  title  to  the  zemindari.  .  Finally 
we  find  that  the  Rajah  Bir  Chandra  (the 
respondent),  although  recognized  as  de-facto 
Rajah  pending  the  former  litigation,  was  not 
recognized  by  the  British  Government  as  right- 
ful or  permanent  Rajah  until  his  title  to  the 
zemindari  had  been  confirmed  by  the  Privy 
Council  by  its  decree  of  the  x  7lh  March  i  JjGq. 
Thus,  the  ^iile  to  the  raj  has  been  in  this 
manner  made,  by  the  parlies  themselves,  to 
depend  as  it  were  on  the  title  to  the  zemindari, 
and  it  is  difficult  now  to  hold  that  the  Civil 
Courts  have  no  jurisdiction  to  deal  wiih  the 
latter.  Besides,  though  the  R  ijah  of  Tippcr.ih 
is  an  independent  power,  it  may  be  doubted 
whether  he  occupies,  with  relation  to  British 
India,  precisely  the  same  position  as  a  foreign 
sovereign  power  in  the  full  sense  of  that  term. 
His  recognition  by  the  British  Government 
seems  to  be  less  a  matter  of  right  than  of 
discretion  on  the  part  of  our  Government. 
Thus,  in  the  letter  of  the  Secretary  to  the 
Government  of  Bengal,  dated  19th  Septem- 
ber 1862,  it  is  said  that  the  "Lieutenant- 
Governor  is  ple.iscd  to  recognize  Bir  Chandra 
Thakur,  the  uterine  brother  of  the  late  Rajah, 
as  the  de-facto  Riij  ih  of  Tipperah,  leaving 
him  or  any  others  to  take  such  steps  in 
respect  to  the  zemindari  of  Roshnabad, 
as  they  may  think  proper  for  their  own 
interests."  This  was  merelv  a  recoirnition 
of  him  as  the  person  in  actual  possession 
of  the  raj,  pending  the  decision  of  his  rights, 
and,   therefore,   no    khelat  was  given.     As 


soon  as  the  High  Court  (September 
1564)  decided  that  the  right  was  vith^ 
Chandra,  he  applied  to  the  Government 
reco Ionized  as  de-jure  Rajah,  resting  hi»i 
on  the  decision  of  the  High  Court.  P< 
the  appeal  to  the  Privy  Council,  boi 
no  khelat  was  given,  and  the  Rajah  re! 
unrecognized,  save  as  being  the  actual 
sor  of  the  raj.  But,  as  soon  as  the 
of  the  High  Courts  was  affirmed  by 
Majes'.y  in  Council,  Government  rc< 
him  as  de  jure  and  permanent  Rajah. 
Ulick  Browne,  then  Commissioner  of 
gong,  was  sent  by  Government  to  K[ 
in  Hill  Thpperah,  and  formally  installed 
as  Rajah  in  the  spring  of  1S70.  The 
granted  to  the  Rajah  on  this  occasion  byl 
Lieutenant-Governor  of  Bengal,  dated 
9th  March  1870,  was  filed  in  evidence 
this  suit  by  the  respondent.  It  was  \A 
following  effect :  **  The  petition  which  Y| 
'•  Honor  pleased  to  make  on  the  dctnis 
"  Eshan  Chandra  Manikva  Bahadoor,tlie] 
'•  Rajah  of  Hill  Tipperah,  requesting 
**  placed  on  the  throne  of  the  Raj,  faj 
**  been  forwarded  to  His  Honor  the 
**  n ant-Governor,  the  usual  khelat  (hoi 
"  dress)  has  been  received  with  orders  toi 
"effect  that,  on  Your  Honor's  paying* 
"  beforehand  one  hundred  and  twenty- 
**  gold  mohurs  as  nuzzur  (present),  the  hoi 
**  ary  dress  would,  as  a  favour,  be  given  to  Y« 
•*  Honor,  and  Your  Honor  would  be  placedi 
'*  the  throne  of  the  Raj  of  the  Tipj 
"Hills.  As  Your  Honor  has,  under 
"said  order,  paid  in  the  125  gold  mobo/s; 
**  n  izzur,  I,  in  the  name  of  Her  Majestv, 
"Queen  of  the  British  Empire,  do  mi 
"over  to  Your  Honor  the  khelat  rcccivt 
"and  instal  Your  Honor  permanently  on 
"  throne  of  the  Raj  of  the  Tipperah  Hill 
"  1  hope  Your  Honor  will  remain  to  rale  tll< 
"  Raj  of  the  Tipperah  Hills  with  good  be*^j 
"  haviour  and  by  dispensing  justice.  Tb*" 
"  19th  March  1870/'  /'■ 
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The  position  of  a  petty  Rajah  of  a  wild 
hill  district  on  the  Briiish  frontier  is,  in 
truth,  scarcely  that  of  a  sovereign  power 
in  the  ordinary  sense  in  which  that  term  is 
applied  to  a  European  power,  and  I  may  add 
that,  as  regards  two  of  the  older  Rajahs, 
Indor  Manika  and  Oodya  Manikya,  they 
appear  from  what  is  stated  in  the  report  of 
Ramganga  Deb's  first  case  (iSel.Rep.,p.27i) 
to  have  been  not  altogether  independent 
powers,  forthey  were  installed  under  sunnuds 
from  the  Nawabs  of  Moorshedabad  and  Dacca, 
respectively. 

Altogether,  I  think  ihat  the  District  Judge 
was  right  in  holding  that,  so  far  as  regards 
the  panics  before  him,  the  Cvvil  Courts 
have  jurisdiction  to  deal  with  the  suit,  re- 
lating as  it  does  exclusively  to  the  title  to  a 
zemindari  in  the  British  territory. 

I  also  agree  with  Mr.  Fowle  in  thinking 
that  the   plaintiff  is  not  concluded  by  the 
proceedings  and  decision  in  Nilkissen's  suit. 
His  rights  were,  in  truth,  never  discussed  or 
adjudicated  upon  in  any  way  in  that  suit. 
If  he  was  by  his  guardians  a  party  to  that 
suit  at  all,  he  was  not  so  as  one  whose  posi- 
tion and  claim  were  placed  before  the  Court  for 
adjudication,  or  who  was  entitled  to  be  heard. 
In  the  Court  of  first  instance  (the  Court  of 
the  Principal  Sudder  Ameen),  the  plaintiff's 
mother,    Joteshwari,    and    the   two    Ranees, 
Raj    Lakshmi    and    Chandreshwari,    widows 
of  the  late  Rajah  Eshan  Chandra,  applied  as 
guardians  of  the  minors  Nobodip  Chandra 
and  his  younger  brother  Rohinee  Chandra, 
to  be  made  defendants  in  the  suit,  under  sec- 
tion 73,  Act  VilL  of  1859,  "  and  that  the  suit 
be  justly  decided  after  taking  evidence  from 
us."     This  application  was  made  on  the  i4ih 
Bysack  1271,  or  35th  of  April  1864,  when 
many   of  the   witnesses   in   the   cause    had 
already  been  examined.     The  order  passed 
by   the   Principal  Sudder  Ameen  was :   "It 
'^  does  not  appear  necessary  to  make  defend- 
-<'ants  of  the  petitioners  and  take  evidence 


"  from  mem.  They  may  remain  as  third 
•'  parties,  and  the  case  be  decided  in  their 
'*  presence."  So  that,  without  being  made 
parties  to  the  suit  to  any  good  purpose,  they 
were  permuted  to  *'  remain"  in  the  very 
ambiguous  and  dangerous  position  of  "  third 
parties" — whatever  that  term  may  have  been' 
supposed  to  mean.  Subsequently,  however, 
a  vakeel  seems  to  have  attended  at  the  tria| 
on  behalf  ol  the  ladies;  and  to  at  least  one  of 
the  later  witnesses  a  few  questions  were  put 
by  way  of  cross-examination  by  that  vakeel. 
The  decree  of  the  Principal  Sudder  Ameen 
is  dated  the  nth  of  June  1864,  and  recites 
that  the  case  came  on  in  the  presence  of  the 
vakeels  "  for  the  petitioners,"  the  Ranees, 
and  that  the  statements  made  by  them  were 
duly  considered. 

At  a  later  stage  of  the  proceedings,  the 
Ranees  seem  to  have  been  more  formally 
placed  on  the  record  as  respondents  in  the 
appeals  before  the  High  Court  and  before 
the  Privy  Council.  But  nevertheless  the 
claims  of  the  present  plaintiff,  Nobodip, 
were  never  really  asserted,  or  considered,  or 
adjudicated  upon,  and  their  Lordships  of  the 
Privy  Council  in  their  judgment  expressly 
declared  that  they  dealt  with  the  suit  simply 
as  an  ejectment  between  the  brothers 
Nilkissen  and  Bir  Chandra,  although  they 
proceeded  to  decide,  as  between  those  two, 
that  Bir  Chandra  had  in  fact  been  appointed 
Jubaraj  by  Eshan  Chandra  immediately  before 
the  death  of  the  latter. 

Not  only,  however,  was  Nobodip's  position 
never  inquired  into  or  adjudicated  upon  in 
the  former  suic,  but  it  is  shown  by  the 
evi  ience,  which  is  before  us  in  this  suit,  that 
there  was  no  real  or  independent  representa- 
tion of  Nobodip  by  the  Ranees.  They  were 
then  living  with,  and  wholly  under  the  control 
of,  Rajah  Bir  Chandra  (the  respondent  In 
the  appeal)  at  the  Rajdhani  or  Palace  in 
Independent  Tipperah,  and  every  step  taken 
in  their  name  in  the  course  of  that  litigation 
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was  taken  in  fact  by  Bir  Chandra  and  his 
agents,  though,  no  doubt,  with  the  general 
assent  and  authority  of  the  ladies.  Their 
denial  of  all  knowledge  that  there  was  any 
suit  brought  by  Nilkissen  or  Chuckradhaj 
is  absurd.  At  the  same  time,  it  is  highly 
improbable  that  these  ladies  had  any  detailed 
or  accurate  knowledge  of  what  was  done 
in  their  name.  As  to  the  mukhtarnama 
(Exhibit  No.  7)  which  is  so  hotly  contested,  I 
have  no  doubt  they  affixed  their  seals  to  it,  and 
knew  that  it  authorized  action  in  their  names 
as  guardians  of  the  minors,  but  there  is  no 
good  reason  for  supposing  that  they  had 
any  detailed  knowledge  of  its  contents. 
Mr.  Fowle  says  truly  that  it  is  not  in 
accordance  with  the  ordinary  habits  of  native 
ladies  of  this  sort  that  they  should  be  told, 
or  should  know  anything  more  about  it  than, 
generally,  that  it  was  a  mukhtarnama  for 
the  purpose  of  getting  them  made  parties 
as  guardians  of  the  minors. 

There  can  be  no  doubt  that  the  Ranees 
(in  which  term  I  include  Joteshwari)  at 
that  time,  and  throughout  the  former  litiga- 
tion, supported  Bir  Chandra  in  asserting 
that  he  had  been  appointed  Jubaraj  by 
Eshan  Chandra.  They  then  concurred  in 
his  story  that  Eshan  Chandra  had  appointed 
Bir  Chandra  Jubaraj,  his  (Eshan  Chandra's) 
son  Brajendra  Chandra  Bara  Thakur,  and 
his  son  Nobodip  Karia,  and  this  was  the 
case  made  by  Nobodip  himself  (the  plaintiff), 
even  after  he  attained  majority.  That  this 
is  so  is  shown  by  his  letter  dated  July 
9th,  1870  (Exhibit  No.  3),  to  Lord  Ulick 
Browne,  written  by  him  when  (as  he  stales 
in  the  letter)  he  was  nearly  18,  and  by 
his  memorial  to  the  Lieutenant-Governor 
of  Bengal,  dated  the  25th  of  January  1872. 
These  documents  give  us  the  view  which 
Nobodip  himself  took  of  his  position  shortly 
after  he  attained  the  age  of  majority  accord- 
ing to  Hindoo  Law. 

It  is  evident  that  it   was  not  until  Bir 


Chandra  (Brajendra  Chandra  haviif 
dead  for  some  years),  feeling  himself 
seat  as  Rajah,  threw  of!  Nobodip,  and 
his    intention  of   appointing  his 
Jubaraj,  that  any  doubt  was  cast  by 
or  his  party  on  the  truth  of  the  stoqf 
the  appointments  made  by  the  laie 
Eshan   Chandra.     Rightly   or   wroi 
idea  which  tne  Ranees  and  Nooodip 
about  the  time  when  Bir  Chandra 
he  would  make  his  son   Jabaraj, 
Nobodip  was  to  succeed  Bir  Chandn^- 
the  idea  was  at  first  entertained,  prof< 
at  any  rate,  by  Bir  Chandra  also. 

As  to  the  issue  wheiner   the  late 
Eshan  Chandra  did  make  the  appoi 
of  Jubaraj,  and  as  alleged,  it  is  e 
say    that    I  again  agree   with  the 
Judge  in  holding  that  he  did.     I  do 
take  the  decisions  of  the  Hig-h  Conn 
the  Privy   Council  upon  this  point  ia 
former  suit  as  conclusive  against  the 
plaintiff,   and   I    quite  admit   that, 
evidence,  as  it  is  now  placed  before  aS| 
is  much  which  may  reasonably  be  a 
as  supporting  the  plaintiff's  conteniioo. 
the  question  was  in  the  former   suit 
tested  hotly  arid  perfectly  bond  fide,  so 
Nilkissen,  ihe  then  plaintiff,  was  com 
Many  of  the  witnesses   who  gave  en 
in  that  suit  also  give  evidence  in  tlus 
The  evidence  of  •the  plaintiff's  witn 
in  no  degree  of  a  better  class  than  the 
dence  of  the   defendant's  witnesses 
the   reverse.     The  conduct  of  the  pi 
himself,  even  for  some  time  after  be 
of  age,  as  well   as  that  of  the  Rane«s» 
strongly  corroborative    of   the   respon 
story,  though  these  ladies  and  the  plaii 
now  declare  that  story  to  be  false.    And 
Rajah  Bir  Chandra  has  been  acknowledged 
the  British  Government  as  Rajah,  dcfod^ 
de  jurct  ever  since  Eshan  Chandra's  dca4 
1862.    Add  to  this  that  the  reasons  givco 
the  High  Court  and  the  Privy  Coandi 
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ing  it  proved  that  Eshan  Chandra  did 
the  appointment,  as  alleged,  apply 
eqaally  to  the  evidence  now  before  us. 
g^  fhe  force  of  the  reasons  then  given 
dopting  them,  and  looking  at  the  whole 
ce  before  me,  I  find  as  a  fact  that  the 
ajah  Eshan  Chandra  did  appoint  Bir 
dra  to  be  ^ii^arj/,  and  Brajendra  Chan- 
be  Bara  Thakur^  and  Nobodip  to  be 
I  have  very  carefully  considered 
evidence  in  all  its  details,  and  think  this 
rig^ht  conclusion.  Much  reliance  is 
by  the  Counsel  for  the  plaintiff  on  the 
ience  given  as  to  this  by  the  plaintiff's 
iher  and  the  Ranees  Raj  Lakshmi  and 
dreshwari.  But,  in  the  view  I  take  of 
earlier  conduct,  and  of  the  support 
by  them  to  Bir  Chandra,  so  long  as 
believed  that  the  succession  to  Bir 
dra  would  be  according  to  the  intention 
£sban  Chandra,  I  cannot  say  that  the 
ence  which  they  now  give  as  to  this 
ter  is  of  any  value. 
JBeing  of  opinion  that  Bir  Chandra  was 
inted  by  Eshan  Chandra  to  be  Jubaraj, 
scarcely  necessary  to  go  further  into 
case,  as  the  appeal  must  be  dismissed. 
er  the  circumstances,  however,  it  is  per- 
better  that  I  should  express  my  opinioa 
some  of  the  other  points  much  discussed 
ore  us. 
i^The  District  Judge  finds  that  Joteshwari 
a  wife  married  in  the  shaniigrihita  form, 
that  Nobodip  is,  therefore,  a  legitimate 
of  the  Rajah  Eshan  Chandra;  and  I 
ve  at  the  same  conclusion.  There  is 
direct  evidence  of  the  witnesses  who 
to  their  having  been  married,  and,  in 
dition  to  that,  several  important  matters 
iue  proved  which  are  strongly  corroborative 
ti  the  view  that  Joteshwari  had  the  status  of 
a  wife.  One  is,  that  Rajah  Eshan  Chandra 
teertainly  treated  Nobodip  a^  if  he  were  a 
leg^mate  son,  and  believed  him  to  be  capable 
kOf  inheriting.  This  la  shown  by  (amoDgat 
^  Vol.  XXV. 


other  things)  the  letter  of  Lieutenant 
Graham  (Exhibit  No.  7)  and  by  the  rooba- 
kari  announcing  the  appointment  of  Bir 
Chandra  as  Jubaraj,  on  which  Bir  Chandra's 
title  mainly  rests.  This  roobakari  (Exhibit 
No.  8)  is  dated  the  16th  Sravan  1 273  Fuslee, 
or  30th  of  July  1863,  and  in  it  Eshan  Chan- 
dra mentions  his  two  sons,  Brajendra  and 
Nobodip,  as  if  they  were  on  a  footing  of 
perfect  equality,  save  that  one  was  older 
than  the  other.  He  speaks  of  *'  siy  first  son, 
Sriman  Brajendra  Chandra  Thakur,"  whom 
he  appoints  Bara  Thakur,  and  *'  my  second 
son,  Sriman  Nobodip  Chandra  Tbakor," 
whom  he  appoints  Karta.  It  is  highly  im- 
probable that  he  would  have  designated  his 
son  in  this  manner  if  Nobodip  had  beeo 
illegitimate  and  incapable  of  inheriting;  and 
ii  is  to  be  borne  in  mind  that  this  roobakari 
was  put  forward  and  is  relied  on  by  Bir 
Chandra  aad  his  party,  and  never  has  been 
objected  to  as  not  describing  the  sons  of 
Eshan  Chandra  properly. 

Then  Eshan  Chandra  gave  each  of  his 
sons — the  sona  of  Joteshwari  as  well  as 
Brajendra,  whose  legitimacy  is  admitted-^ 
a  talook  by  way  of  maintenance.  The 
document  creating  the  talook  in  favour  of 
Nobodip  (Exhibit  Na  4)  declares  that  the 
land  is  given  to  '^  Srila  Sriman  Nobodip 
Chandra  Rajkumar  as  Chakbnst."  This 
talook  was  resumed  by  Bir  Chandra  when 
he  quarrelled  with  Nobodip.  In  resom* 
ing  it  he  speaks  of  it  as  ''Chakbust 
"  Nobodip  Chandra  Nugger,  the  sarkari 
"•  talook  of  Srila  Sriman  Nobodip  Chandra 
"Thakur."  This  letter  is  dated  the  4th 
Asar  1281  Fuslee,  or  the  17th  June  1871,. 
and  the  date  is  of  importance  when  it  la 
noted  that  the  word  ''  Thakur  "  is  used  in 
lieu  of  the  *'  Rajkumar"  of  Eshan  Chandra's 
letter,  for  I  agree  with  Mr.  Branson  in  his 
arguments  that  the  designation  of  "Raj- 
kumar" would  not  have  been  used  as  regards 
an  illegitimate  son*    Againi  the  corresponds 
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ence  of  Bir  Chandra  and  his  people,  which  has 
been  put  in  evidence  (and  as  to  the  genuine- 
ness of  which  I  have  no  doubt),  proves,  as 
does  all  the  evidlsnce  as  to  Bir  Chandra's 
conduct,  that  it  was  not  until  many  years 
after  the  death  of  Eshan  Chandra  that  he 
began  to  profess  to  consider  Nobodip  to  be 
nobody,  because  illegitimate.  Finally,  it  is 
clear,  and  Bir  Chandra  admits  it  to  be  true, 
that  a  considerable  party  in  and  about  the 
palace  at  A^artola  wished  Bir  Chandra  to 
appoint  Nobodip  Jubaraj.  This,  it  appears  to 
me,  could  scarcely  have  happened  had  they 
doubted  his  legitimacy,  for  it  would  seem 
that  no  one  who  is  not  born  of  a  wife 
(married  by  one  form  of  marriage  or  another) 
can  inherit  the  Raj. 

There  is  one  matter  which  may  fairly  be 
said  to  tell  against  the  idea  of  Joteshwari 
having  been  a  wife.  I  refer  to  the  manner  in 
which  she  is  designated  in  the  mukhtarnama 
(Exhibit  No.  7)  already  mentioned,  and  to 
her  seal  on  this  document.  In  its  commence- 
ment, the  three  ladies  describe  themselves 
thus :  ''  We,  Maharanee  Raj  Lakshmi  Moha- 
"  debya,  Maharanee  Chandreshwari  Mohade- 
"  bya,  and  Srimati  Joteshwari  Debya,  the  wi- 
*'  dows  of  the  late  Maharajah  Eshan  Chandra 
"  Manikya  Bahadoor,and  mothers  and  guar- 
"  dians  of  Sriman  Nobodip  Chandra  Karta, 

and  Sriman  Rohini  Chandra  Rajkumar, 
"  minors,  &c.,"  and  the  seal  of  Joteshwari 
is  quite  different  from  that  of  the  other 
two  who  are  admittedly  wives.  It  will 
be  observed  that  the  two  admitted  wives 
are  "  Maharanee"  and  '*  Mohadebya,"  while 
Joteshwari  is  only  "  Srimati  "  and  "  Debya.*' 
There  is  the  same  difference  in  the  seals, 
and,  besides,  Joteshwari's  seal  is  oval,  while 
those  of  the  others  are  round.  This  cer- 
tainly tends  to  indicate  that  Joteshwari 
was  inferior  in  some  respects  to  the 
others.  But,  again,  if  Joteshwari  was  not  a 
wife,  how  is  it  that  we  have  those  who  were 
admittedly  wives  joining  with  her,  and  call- 


«i 


ing  her  a  widow,  and  treating  Nobodi] 
legitimate  son,  whose  interest  tbey,  a$| 
as  Joteshwari,  were  bound  to  protect? 
had  believed  Nobodip  to  be  iilegitimati 
would  have  been  impossible,  and  it 
also  have  been  without  any  object,  f< 
illegitimate,   he  had  no  rights  to 
protect. 

The   matter  is   not  altogether  free 
doubt ;  but,  looking  at  the  whole  evidei 
the  record,  I  consider  it  proved  that  J( 
wari,  before  she  became  the  mother  of  N^ 
dip,  was  married  to  Eshan  Chandra  ii 
thantigrihita  form,  and  was  not  a  mere 
cubine;  at  the  same  time  I  think  it  pi 
clear  that  she  did  not  occupy  so  high  a 
tion  as  Raj  Lakshmi  or  Chandreshwari, 
it  is  not  unlikely  that,  thongh  a  wife  ai 
Ranee,  she  was  in  the  somewhat  inferior 
tion  which  has  been  spoken  of  as   ll 
Kachua  Ranee. 

In  my  opinion,   this  appeal  ought  toj 
dismissed  with  costs. 

Morris^  J. — I     concur    generally  in 
conclusions  just  expressed. 

The  considerations  which  seem  ,to 
with  greatest  force  against  the  factai 
the  nomination  of  Bir  Chandra  to 
Jubarajship  are  those  which  arise  out  of 
extreme  suddenness  of  the  act,  the  abseJ 
of  all  previous  notifications,  preparation,! 
apparent  necessity  for  it,  and  the  coincide! 
that  an  event  so  important  in  its  result 
Bir  Chandra  should  have  occurred  within  Ij 
than  twenty-four  hours  of  the  death  of  Raj 
Eshan  Chandra,  he  being  at  the  time,  th< 
suffering  from  the  effects  of  a  paralj 
stroke,  in  no  suspicion  of  danger,  and 
better  or  worse  than  usual.  To  these 
be  added  the  improbability  of  Eshan  Cham 
allowing  the  succession  to  pass  from  his  owl 
sons,  of  whom  the  eldest  was  unqaestionablj 
legitimate,  in  favour  of  a  brother.  But  none  of 
these  considerations  present  an  insuperablel 
obstacle  to  the  fact  of  the  nomination,  and  I 
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all  of  them  taken  together  fail  to  carry  us 
farther    than    the    region    of    probabilities. 
On  this  question,  the  evidence  produced  by 
the  plaintiflF  is  certainly  not  of  a  high  order 
of  merit.    No  one  piece  of  evidence  stands 
out  in  marked  prominence  of  such  convincing 
force  and  so  unimpeachable  in  its  character 
as  would  enable  a  Court  to  say  with  con- 
fidence that  the  story  of  the  Jubarajship  of 
Bir  Chandra  is  false,  much  less  would  it 
justify  a  Court  of  Appeal  disturbing  the  con- 
clusion in  the  opposite  sense  arrived  at  by 
the  Court  of  first  instance.    A  strong  body 
of  witnesses  speak  directly  to  the  nomination 
as  made  in  their  presence  by  Rajah  Eshan 
Chandra.    They  are  men  of  rank  and  posi- 
tion, and,  taken  as  a  whole,  they  are  superior 
in  status  to  the  witnesses  whom  the  plaintiff 
has  called,  and  who  say  that,  at  the  time  and 
place  referred  to,  they,  though  present,  saw 
no  ceremony  of  the  kind  take  place.     It  is 
impossible  to  ignore  the  fact  that  this  issue 
was  fairly  tried  out  at  the  time  when  the 
event  was  recent.     Out  of  twenty  witnesses 
then  examined,  six  have  died,  and  eleven  have 
repeated  what  they  said  before  in  favour  of 
Bir  Chandra.   The  plaintiff  has  called  some 
witnesses,  who  were  not  produced  before, 
but  their  evidence  is  not  without  defect  or 
taint  of  suspicion,  and  it  is  not  so  strong  and 
so  independent  in  its  character  as  to  out- 
weigh the  direct  testimony  on  the  other  side. 
In    respect    to    these    witnesses,    with    the 
exception  perhaps  of  the  ladies,  the  Ranees, 
the   remark    may    be    made    that,    if   their 
evidence  was  of  weight,  it  is  likely  that  it 
would  have  been  given  at  a  much  earlier 
date.     Nor,  if  the  probabilities  be  taken  into 
account,  does  the  balance   by  any  means 
incline  to  the  side  of  the   plaintiff.     The 
history  and  kuldchdr,  or  family  custom  of  the 
Rajahs  of  Tipperah,  have  been  brought  under 
notice.    From  these  it  is  apparent  that  the 
present  is  far  from  being  the  first  instance 
of    a   Rajah   appointing   a   brother  to   be 


Jubaraj  in  preference  to  his  own  son.     Even 
Rajah   Eshan   Chandra,   whose  nomination 
is   now  contested,   when   he   ascended   the 
throne,  appointed  another  brother,  Upendra 
Chandra,  who  predeceased  him,  to  be  Jubaraj. 
Judging  from  the  evidence,  perfect  freedom 
in  selection  is  the  rule  of  the  family ;  it  is 
also   essential   that  the  Jubaraj    should  be 
an  adult  and  fit  to  assume  at  once  on  any 
emergency  the  reins  of  sovereignty.     It  is 
usual  to  appoint  the  Jubaraj  on  the  occasion 
of  the  accession  of  a  Rajah.    This  is  the  first 
act  of  sovereignty,  so  to  speak,  of  the  new 
Rajah ;    the   ceremony   of    appointment   of 
Jubaraj  being  necessarily  of  minor  importance 
and  subsidiary  only  to  the  grander  ceremony 
of  the  installation  of  the  Rajah  himself.    In 
proof  of  this,  if  we  turn  to  p.  236  of  the  paper- 
book,  we  find  Rajah  Eshan  Chandra  thus 
describing  the  family  custom  in  his  letter  to  the 
Commissioner,  dated  24th  November  1859: 
^'  For  the  ever-existing  custom  is  that  who- 
''  ever  becomes  the  Rajah,  he  has  the  power 
''  to  appoint,  according  to  his  own  discre- 
"  tion  and  choice,  any  person  Jubaraj  whom 
"  he  may  think  fit  for  the  post  amongst  his 
*'  own    sons,    brothers,    or    brothers'    sons* 
''  The  post  was  never  given  by  rule  of  pri- 
"  mogeniture,  of  which  there  exists  sufficient 
''  prooL; "   and   in    the  sunnud   which  the 
British  Government,  through  the  Commis- 
sioner, Mr.  Torrens,  presented  to  this  Rajah, 
Eshan    Chandra,   on   the    occasion  of    his 
installation   to    the    throne,    it    is  expressly 
declared  (see  p.  234) :  ''  The  said  Maharajah, 
''  in  accordance  with  the  practice  of  the  suc- 
*'  cessorsof  the  Rajahs  of  old,  appointed  under 
"  his    own   authority    and   power    Upendra 
"  Chandra  Thakur,  his  younger  brother,  as 
**  the  Jubaraj."    Again,  Jagamohan  Shuba, 
who  is  the  Shuba  or  head  of  the  Thakurs, 
and  necessarily  familiar  with  the  custom,  has 
deposed  thus  (p.  418):    "I  saw  the  instal- 
"  lation    of    Eshan    Chandra    Manikya    as 
"  Jubaraj  by  Kristo  Kishore   Manikya,  and 
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of  Upendra  Chandra  by  Eshan  Chandra  I  Thakur,  and  second  son  Karta ;  the 


"  Manikya.  The  Rajah  did  not  mount  the 
"throne  for  the  purpose  of  appointing 
"  the  Jubaraj ;  but,  as  the  Jubaraj 
''  was  appointed  at  the  same  time  when 
'*  the  insullation  of  the  Rajah  took  place, 
'<he  sat  on  the  throne.  These  Rajahs 
"  have  no  such  custom  as  would  require  the 
**  performance  of  any  ceremony  for  the 
'*  Installation  of  Jubaraj.  Ceremonies  and 
rites  are  performed  and  observed  when  the 
Rajah  ascends  the  throne."  And,  finally 
from  Rajah  Bir  Chandra  himself,  we  learn 


<( 


t( 


of  their  investiture  being  simple  in 
ter,  and  needing  little  or  no  prcpaiaiioi* 

Again,  in  this  connection,  the  letter 
July  9th,   1870,  addressed    by  the 
Nobodip  himself  to  the  CooamiasioDcr, 
the  subsequent  petition,  dated  Janaaxy 
1872,  addressed  on  his  behalf  to  the 
ment  of  Bengal,  are  of  ezueme 
Nobodip  admits  that  he  wrote   the 
It  is  manifestly  the  outcome  of  the 
man's  indignation  at  what   he 
his  uncle's  duplicity  in  departing  fitm 
word  and  refusing  to  recognize  his  (Hi 


that  he  did  not  appoint  his  own  son,  Radha 

Kishore,  to  be  Jubaraj  till  he  was  fifteen  or  six- 1  dip's)  right  to  be  J  ubaraj.     Both  in  this 

teen  years  of  age.  The  conclusion,  therefore,  to    and  in  the  petition  of  two  years'  later 


which  a  consideration  of  these  circumstances 
and  the  particular  facts  of  this  case  appear 
to  roe   to  point,  is  this,  that  Rajah  Eshan 
Chandra  maintained  and  asserted  absolute 
freedom  of  choice  on  his  part  in  the  selec- 
tion and  appointment  of  a  Jubaraj ;  that,  on 
his    accession,  he    actually  appointed    one 
brother  Jubaraj ;    that,  after  that  brother's 
death,   he   purposely  delayed  to  appoint  a 
successor  in  the  hope,  as  expressed  in  the  letter 
of  Lieutenant  Graham,  that,  in  three  or  four 
years'  time,  his  sons  would  be  old  enough, 
the  one  to  be  Jubaraj,  and  the  other  Bara 
Thakur ;  and  that  shortly  after  he  ws^  pros- 
trated  by  a  stroke  of  paralysis,  and  died 
within  one  year  of  the  date  of  Lieutenant 
Graham's  letter,  having  on  the  day  preced- 
ing his  death    appointed   his   brother,   Bir 
Chandra,  to  be  Jubaraj.    It  may  very  well  be 
that  Rajah  Eshan  Chandra  felt  that  his  end 
was  nigh,  or,  at  any  rate,  there  was  no  pros- 
pect of   his   surviving    till   his   eldest  son 
had  attained  years  of  discretion,  and  that  he, 


it  is  the  loss  of  the  Jubarajship,  and 
only  which  touches  him  keenly,  and  for 
he  seeks  redress  and  the  help  of  the 
Government.     Not  a  word  is  said,  as  is 
now,  and  ought  to  have  been  said  theSf 
Bir    Chandra    being    an    usurper,    and 
having  attained    the    Raj    by    means  of 
cunningly  devised  fraud.     Only  in  the 
part  of  the  petition  is  there  a  vague 
shadowing  of  the  present  claim.     But 
of  Justice  will  necessarily  look  with 
suspicion  upon  a  suit  brought  under 
circumstances  as  these.    We  have  here 
case  of  a  plaintiff,  who,  though  capable 
understanding,  and  indeed  fully  cogi 
of  his  own  rights,  avowedly  sets  up  s 
which    is    utterly    inconsistent    witli 
rights.     Failing  in  this,  he,  after  an  ii 
of  more  than  two  years,  seeks  to  resoscit 
the  title  which  he  had  practically  abjat 
and,  with  a  variety  of  ingenious  pleas,  desif 
the  Court  to  excuse  and  ignore  bis  pret 
proceedings.    These  two  documents  most  bi' 


suddenly,  that  is,  without  any  general  pre-    considered  as  of  the  utmost    importaoo^ 

they    serve    materially    to    strengthen  tin' 
case  of  Bir  Chandra  in  the  matter  oil^  } 
Jubarajship,  and  they  reveal  the  real  bistoif  \ 
and  foundation  of  the  suit.     It  Is  enicflC 
that  the  suit  would  never  have  beeo  i 
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viotts  intimation  of  his  intentions,  took 
advantage  of  the  opportunity  which  the 
opening  of  the  nu/an  daldn  of  his  palace 
afforded  him,  to  invest  Bir  Chandra  with  the 
Jubarajship,  and  to  make  his  eldest  son  Bars 
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or  the  rojal  family  of  Tipperah 
Into  its  present  state  of  discord,  but 
refnsal  of  Bir  Chandra  to  recognize 
lip  as  Jubaraj.  Bir  Chandra  him- 
:nowledge8  this.  He  says  (p.  385) : 
appointed  my  son  to  be  Jabaraj. 
te  the  appointment  after  the  British 
iment  installed  me  as  Rajah.  Before 
made  that  appointment,  I  was  pressed 
J  Lakshmi  and  Chandreshwari,  the 
Lranees,  to  appoint  Nobodip  Chandra 
Lj.  When  I  appointed  my  elder  son 
i]f  his  age  was  about  fifteen  or  sixteen 
Even  if  I  had  no  children,  and 
wish  to  appoint  Nobodip  to  the 
of  Jabaraj,  I  could  not  do  so 
illegitimacy  was  an  insurmountable 
aion.  Up  to  the  time  that  I  had 
refuse  Raj  Lakshmi  her  request  to 
^Dt  Nobodip  Jabaraj,  she  had  not 
either  on  good  or  bad  terms  with  me. 
:e  the  time  that  1  refused  her,  she  has 
oa  bad  terms  with  me.  Chandreshwari 
a  talook  called  Mouzah  Taist.  Thai 
>k  has  been  resumed.  It  was  resumed 
1  had  appointed  my  eldest  son  Juba- 
After  I  had  refused  Chandreshwari  to 
lint  Nobodip  Jubaraj,  she  was  on  bad 
with  me,  the  same  as  Raj  Lakshmi 
Her  ill-feeling  was  increased  when  the 
»k  was  resumed."  Thus,  on  Bir  Chand> 
own  showing,  both  the  Maharanees 
late  Rajah  Eshan  Chandra,  as  also  two 
principal  officers  of  State,  pressed  him 
ike  Nobodip  Jubaraj,  and  it  is  highly 
ibable  that  they  should  have  done  so,  if 
lip  had  been  really  illegitimate,  and, 
[ore,  ineligible.  The  opposition  of  the 
ranees  which  they  carried  to  the  length 
iSering  exile  and  loss  of  property,  and 
of  the  counsellors  who  incurred  there- 
degradation  and  the  disfavour  of  the 
ling  Rajah,  are  intelligible  only  on  the 
thesis  of  Nobodip's  legitimacy,  and 
conviction  of  bis  right  to  be  Jubaraj. 


On  the  other  hand,  the  plea  of  Nobodip's 
illegitimacy  was  clearly  the  only  plea  which 
Bir  Chandra  could  urge  and  which  afforded 
him  a  plausible,  and  at  the  same  time  reason- 
able, excuse  for  passing  over  Nobodip,  and 
giving  the  Jubaraj  ship  to  his  own  son. 
Viewed  in  this  light,  the  conduct  of  the 
parties  in  this  suit,  and  the  extravagant 
lengths  to  which  many  of  the  witnesses  on 
both  sides  have  gone,  can,  to  those  familiar 
with  Indian  litigation,  be  readily  understood ; 
and  warraiU  is  afforded  for  believing  that 
the  case  of  each  rests  upon  a  basis  of 
truth.  When,  for  example,  Bir  Chandra 
affirms  that  ''  neither  during  the  lifetime  of 
Eshan  Chandra,  nor  after  his  death,  was 
Nobodip  called  Rajkumar,  it  is  evident  that 
he  chooses  to  ignore  the  fact  that  Rajah 
£shan  Chandra,  in  the  grant  of  land,  a  chak- 
bust,  which  he  made  in  favour  of  Nobodip, 
called  him  ''  Srila  Sriman  Nobodip  Chandra 
Rajkumar."  This  very  denial  in  this  respect 
shows  the  importance  which  he  attached  to 
the  word  Rajkumar,  and  adds  extreme  signi- 
ficance to  the  use  of  the  term  Thakur,  in 
lieu  of  that  of  Rajkumar,  which  he  makes 
in  his  order  withdrawing  the  chakbust 
from  Nobodip.  So,  too,  in  respect  to  the 
letters  addressed  by  Bir  Chandra  to  Anand 
Behari  Sen,  and  the  correspondence  between 
the  chief  officers  of  the  Rajah  at  Agurtola 
and  the  agents  employed  in  Calcutta.  The 
genuineness  of  these  letters  cannot  be  doubt- 
ed, nor  can  their  importance,  as  showing  the 
view  entertained  in  1864  by  Bir  Chandra 
and  his  principal  officers  of  the  status  of 
Joteshwari  and  Nobodip.  The  attempt,  there- 
fore, on  the  part  of  Bir  Chandra,  to  deny,  not 
only  his  signature  on  some  of  them,  but  also 
all  knowledge  of  the  correspondence,  speaks 
for  itself  and  defeats  its  own  objects.  In 
like  manner,  turning  to  the  other  side,  we 
see  the  Maharanees  Raj  Lakshmi  and  Chand- 
reshwari not  hesitating  to  deny  all  knowledge 
of,  or  part  taken  by  them  in,  the  previous  suit 
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of  Nilkissen  w.  Bir  Chandra.  The  language 
and  behaviour  of  these  ladies  before  the 
Commissioner,  although  it  says  much  for 
their  determination  to  espouse  at  all  risks 
the  cause  of  Nobodip,  says  little  for  their 
discretion  or  general  credibility.  The  same 
may  be  said  of  the  explanation  tendered 
by  Nobodip  of  the  circumstances  under 
which  the  letter  of  July  9th,  1870,  and  the 
petition  of  January  25th,  1873,  were  written. 
It  is  more  ingenious  than  real,  and  is  merely 
an  attempt  to  strengthen  his  owji  case  and 
to  get  rid  of  the  effects  of  his  previous 
imprudence.  It  seems  to  me  clear,  therefore, 
that  there  are  faults  and  exaggerations  on 
both  sides,  and  that  these  faults  and  exag- 
gerations are  the  natural  growth  of  the 
struggle  arising  out  of  the  refusal  of  Bir 
Chandra  to  nominate  Nobodip  Jubaraj.  On 
the  one  hand,  Nobodip  strikes  a  blow  for 
the  Raj  by  impugning  the  nomination  of 
Rajah  Eshan  Chandra,  which  has  given  Bir 
Chandra  the  throne,  and,  on  the  other,  Bir 
Chandra  retorts  by  branding  Nobodip  with 
the  stain  of  illegitimacy  and  aspersing  the 
character  of  Joteshwari. 

That  Nobodip  is  the  legitimate  son  of  the 
late  Rajah  Eshan  Chandra  by  Joteshwari, 
whom  he  married  in  ih.^ shantigrihita  form,  is, 
I  think,  the  conclusion  to  be  drawn  from  the 
evidence  in  this  case.  ^  The  point  on  which 
a  doubt  may  fairly  arise  is  as  to  the  exact 
status  of  Joteshwari  as  wife  of  Eshan 
Chandra.  It  is  highly  improbable  that  Bir 
Chandra  would  have  made  this  attack  upon 
her,  if  there  had  not  been  something  in  her 
antecedents  which  afforded  ground  for  it, 
and  which  rendered  her  position  somewhat 
different  from  that  of  the  other  Maharanees. 
In  the  matter  of  personal  allowances,  she 
was  on  the  same  footing  as  the  other  Ranees, 
and  her  sons  were  treated  and  wore  dresses 
and  ornaments  like  any  other  son  of  the  Rajah. 
In  all  the  documents  in  the  previous  suit 
in  which  her  name  appears,  she  is  spoken  of 


as  the   wife    of   Eshan   Chandra, 
mother  of  sons,   Rajkumars ;   and 
when  these  documents  were  put  m, 
Bir    Chandra     made     no    objeciioBu^ 
the  same  time  her  official  designs 
less  honorary  than  that  of  the  other 
She  is  described  as  Srimaii  and   Da 
not  Maharanee  and  Mohadtbya*     Hi 
too,  as  it  appears  on  the  makht 
different  in  shape  and  bears  a  diff< 
scri  ption  from  theirs.     It  is  subject  of 
that  none  of  the  members  of  her  own 
have  been  produced  to  speak  poaiii 
the    circumstances  under    which    ikae^i 
brought  from  Dacca  to  Agurtola, 
position  accorded  to  her   and   her 
The  evidence  goes  to  show  that  she 
rank  higher  than  a  Debya,  and  was, 
what  is  termed  Kachua  Rdnee,     Bntli 
nothing  in  these  designations  incom| 
with  the  fact  of  her  being  a  Ranee 
lawful  wife  of  the   Rajah.     It  in 
that  the  people  of  Tipperah,  from  the 
downwards,  are  very  primitive,  and  tha^j 
their  manner  and  customs,  they  by  no 
follow  the  strict  tenets  of  the  Hindoo 
The  gandharva  or    spaniigrihifa   f( 
marriage  is  commonly  adopted.     It  is 
in   character  and  requires  little  cei 
At  the  same  time  a  marriage  in  this 
is  binding  and  perfectly  valid.     The 
do  not  appear  to  have  been  particnhf  j 
their  choice  of  wives.     In  p.  266,  we 
that  a  previous  Rajah,  Ramganga  Mi 
was  the  son  of  a  slave-girl   (or  -Kak 
Jagamohan  Shuba,  a  witness  already  refc 
to,  gives  important  testimony  on  this 
He  says :    "  The  custom  of  having  Jk 
also  obtains  with  the  Tipperah  Raj  fai 
Maharajah    Krishto   Rishore   Manikya 
Kachua,    The  mother  of  Shubesh  Ki 
and     Shitijay   is   the    Kachua   of  the 
Rajah.    The  mother  of  Nobodip  Chandra 
the  Kachua  of  Eshan  Chandra  Manikya.' 
I  gather  clearly  from  this  that  a  peraoil 
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a  Kachua  was  not  a  mere  con- 
b  bat  that  it  was  a  recognized  cUstom 
^country  that  the  Rajah  could  take  a 
to  wife.  In  confirmation  of  this  view, 
the  evidence  of  Ranee  Bhubaneshwari 
f).  She  says  expressly :  "  Joteshwari 
called  a  Kachua,  she  was  Dassi  to 
di."  And  again:  '*All  the  Ranees 
us  and  fiandis,  a  Dassi  is  not  called 
i^'Dassis  cannot  have  any  seals ;  Ranees 
larees  are  called  Debyas."  Now,  as 
rari  had  a  seal,  and  bore  undoubtedly 
;aation  of  Debya,  the  testimony  of 
Less,  who  is  most  hostile  to  Joteshwari, 
igly  corroborative  of  the  view  that 
ri  was  a  Kachua  Ranee,  and  wife  of 
^£8han  Chandra, 
le  whole,  then,  I  am  of  opinion  that 
lintiff-has  satisfactorily  proved  his 
:y,  but  his  suit  fails  on  the  point  of 
rajship,  and  the  appeal  must,  there- 
dismissed  with  costs. 


The  nth  May  1876. 

Present : 

[on'ble  Louis  S.  Jackson  and  W.  F. 
McDonell/  Judges. 

tion — Over-payment — Deposit — Article 
247,  Limitation  Law. 

Case  No.  1998  of  1875. 
Appeal   Jrom    a     decision    passed 
the    Additional  Judge    of   the   2^- 
tgunnahs,  dated  the  22nd  July  18^$, 
brsing    a  decision  of  the  Second  Sub- 
inate  Judge  of  that   District,     dated 
loth  May  iBjs* 
Nath  fiose  (Defendant),  Appellant, 
versus 

'Bama  Churn  Mookerjee  (Plaintiff), 
Respondent, 

[r,  Trevelyan  and  Baboo  Sham  Lall 
Mitter  for  Appellant. 
Bahoo  Bhowani  Churn  Duti  for 
Respondent. 


Where  there  was  a  contract  between  plaintiif  and 
defendant  that  defendant  should  purchase  a  dwelling^- 
house  benamee  on  account  of  plaintiff,  and  re-convey  it 
to  plaintiff  on  his  paying  up  in  instalments  a  certain  sum 
of  money  with  interest,  and  plaintiff,  seven  years  after 
his  last  payment,  sued  to  recover  some  payments  which 
he  had  made  in  excess  of  his  agreement,  and  the  first 
Court  dismissed  the  suit  as  being  barred  by  limitation, 
but  the  second  Cour  t  decreed  the  suit  on  the  plea  that 
the  plaintiff's  payments  were  deposits,  and  fell  within 
article  147  of  the  schedule  of  the  Law  of  Limitation, 
HBLD  by  the  High  Court  that  article  147  applies  to 
deposits  recoverable  tn  specie ;  that  plaintiff's  payment 
in  this  case  was  a  simple  over-payment;  and  that  the 
recovery  of  it  was  barred  by  limitation  under  article  ^* 

Jackson,   J. — Thk   plaintiff  sued  to  re- 
cover a  sum   of   money    overpaid    to    the 
defendant  in  respect  of  an  agreement  be- 
tween them  to  the  effect  that,  on  a  certain 
sum  of  money,  being   the  amount  of  pur- 
chase-money, being  paid   to  the  defendant 
with  interest  at  one  per  cent,  per  mensem 
by  successive  payments,  the  defendant  was 
to  re-convey  to  the  plaintiff  a  certain  dwell- 
ing-house  which   the    defendant  had   pur- 
chased    in     benamee.    The    plaintiff,  who 
seems  not  to  have  kept  his  accounts  very 
carefully,  went  on   making  payments  until 
they    amounted   to  Rs.   6,359.     ^'  appears 
that  the  whole    sum  due  to  the  defendant 
under  the  agreement,  including  interest,  was 
Rs.  51O39.     The  defendant  in  the  first  place 
refused  to  carry  out   his  agreement  or  to 
re-convey  the  house,  and  the  plaintiff  had  to 
sue  him  and  compel  specific  performance  of 
that,  which  was  done.     Having  done  that, 
the  plaintiff,   in  accordance  with  the  declar- 
ation   made  •  in  the   first  suit,  brought  the 
present  suit  to  recover  the:  surplus  money 
seven  years  after  the  date  of  the  last  pay- 
ment. 

The  defendant  pleaded  limitation,  and  the 
Subordinate  Judge,  Baboo  Brojendro  Coomar 
Seal,  was  of  opinion  that  the  suit  was  barred. 
He  considered  that  the  plaintiff's  claim  came 
under  article  60  of  the  Second  Schedule  of 
the  Limitation  Act.  Taking  this  view  he 
dismissed  the  plaintiff's  suit. 
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The  plaintiff  appealed,  and  the  appeal  was 
heard  by  Mr.  Beaxifort^  the  Additional  Judge 
of  the  24-Pergunnahs.  Before  Mr.  Beaufort 
it  was  contended  (what  had  been  unsuc- 
cessfully contended  before  the  Subordinate 
Judge)  that  this  amount  ^was  in  deposit,  and 
that  contention,  which  the  Subordinate  Judge 
had  declared  to  be  untenable,  and  in  respect 
of  which  he  thought  no  remark  was  neces- 
sary, appeared  to  the  Judge  so  satisfactory 
that  he  adopted  it.  He  thought  it  was  a 
deposit,  and  applied  to  the  cas^  article  147, 
which  gave  the  plaintiff  30  years.  It 
appears  to  us  that  the  conclusion  of  the 
Additional  Judge  cannot  be  supported. 
Article  147,  we  think,  applies  to  a  deposit 
which  is  recoverable  in  specie.  This  was 
nothing  of  that  sort.  It  was  a  payment,*an 
over-payment,  made  by  the  plaintiff  to  the 
defendant  upon  the  supposition  that  it  was 
due,  that  is  to  say,  a  payment  by  mistake, 
and  that,  we  think,  is  a  case  which  comes,  as 
contended  by  the  learned  Counsel  for  the 
special  appellant,  under  the  head  of  money 
had  and  received,  and,  therefore,  under  arti- 
cle 60  of  the  Second  Schedule  of  the  Limi- 
tation Act.  Even  if  that  article  would  not 
apply,  the  suit  would  certainly  come  under 
the  general  article  118,  which  applies  to 
cases  for  which  no  special  provision  is  made, 
and  consequently  it  would  be  a  case  to 
which  the  six  years'  rule  would  apply.  The 
present  case  is  one  where  more  than  seven 
years  have  elapsed,  and,  therefore,  the  suit  is 
too  late.  We  think  the  Subordinate  Judge 
took  the  right  view,  and  that  his  judgment 
must  be  restored,  that  of  the  Additional 
Judge  being  reversed.  As  the  conduct  of 
the  defendant  was  not  at  all  good,  we  allow 
him  no  costs  of  this  appeal.  He  will  have 
his  costs  of  the  lower  Courts. 


The  1 2th  May  1876. 
Present  : 

The  Hon'ble  Louis  S.  Jackson  and  W,J 
McDonell,  Judges, 
Prejadice  to  Rights  by  Appearance  m  a 


Case  No.  2173  ^^  *^75- 
Special  Appeal  from  a  decision 
the    Officiating  Judge    of   £aciirg{ 
dated  the   6th   July    iSjs*   «#' 
decision   of  the    Officiating  First 
dinate  Judge  of  that  District^  iaUi\ 
28th  September  18^4, 

Ain  Ali  and  others  (DefendanlsJL 
Appelianii^ 
versus 
Juggut  Chunder  Roy  Chowdhry  aod 
(Plaintiffs),  Respondents.  ^ 
BaboQS  Rash  Deharee  Ghost  and 
Mohun  Doss  for  Appellants. 

Baboo  ifuree  Mohun  Chuckerbutt^ 
Respondents. 

Where  plaintiff  and  defendant  in  a  suit  had  bofti 
defendants  in  a  former  suit,  in  which  defendant! 
quested  to  be  allowed  to  appear  as  a  deieadtn^i 
a  common  misapprehension  of  the  effect  of  s.; 
VI 11.  of  1859,  but  had  not  been  allowed  to 
evidence^  ubld  that  defeadaat  wasi  not  ii 
prejudiced  by  the  decision  ia  ^e  former  case, 
could  not  be  conclusive  as  to  any  r^bt  of  bis 
ing  which  he  had  not  furnished  evidence^ 

Jackson,  J. — The  only  point 
arises  upon  this  case  is  that  which  \a 
by  the  passage  in  the  judgment  of 
Lower  Appellate  Court  near  the  eaj 
these  words :  "  But  for  the  High 
''  decree  I  should  have  felt  inclined  to 
"  defendant  No.  4  a  partial  decree  for 
"  part  of  the  land  which  the  Ameen 
''found,  on  local  inquiry,  to  appertaia 
"  appellant's  kharija  talook  Bukbtiar  Si 
''I  think  that  the  High  Court's  dectsM 
'<  dated  i8th  May  1866,  must  be  held  tollj 
"  final,''  and  a  few  lines  aboiw  tJiat  M 
Judge  had   explained  this  view  by  sajfii^ 
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appellant  was  a  party  to  that  suit,  and 
High  Court  decreed  the  whole  case 
>ur  of  plaintifiFs,  respondents,  he  did 
how  the  appellant  could  now  come 
rd  and  raise  any  claim.   Now,  the  facts 
case,  it  seems,  were  that  the  suit, 
came    before    the    High    Court  in 
I,  was  one  to  which  the  present  defend- 
e  not  originally   parties,   but  they 
Wl  advised  enough  to  ask  to  be  brought 
record  as  defendants,  under  a  Very 
\tk  misapprehension  as  to  the  effect  of 
73  of  the    Civil   Procedure    Code. 
;ars  that,  although  they  were  allowed 
^ear,  they  were  not  permitted  to  give 
^evidence ;  and  in  the  result  the  suit  was 
ledy  that  is  to  say,  the  claim  of  the 
tiffs  in  that  suit  was  thrown  out.    But 
ly»  as  both    the    plaintiffs   and   the 
ints  in  the  present  suit  were  defend- 
In  that  suit,  nothing  was  or  could  be 
lined  between  them ;  and,  even  if  it 
possible  to  determine  anything  between 
the  Court  would  not  permit  that  to 
le  unless  these   appellants  had  been 
to  give  all  the  evidence  which  they 
to  offer.    The  Judge,  therefpre,  is  in 
in  saying  that  the  decision  of  the  High 
is  conclusive  as  between  the  present 
^s.    Now     the    Judge     intimates     an 
Ltton  to  award  to  defendant  No.  4  a 
iai  decree  for  some  part  of  the  land,  if 
»e  not   for   the    view  he   took   of  the 
Court's    decision.      It    is    uncertain 
^r  he    would    have    given    any    such 
ree  or  not,  and  it  is  necessary,  therefore, 
the  case  should  go  back  to  him  in  order 
he  may  further  consider  that  matter, 
decision  in  question  is   not  of  course 
losive  as  already  observed,  but  it  must 
:eQ  for  what  it  is  worth,  it  being  always 
\t   in    mind    that   the    present    special 
Hants  as  parties  in  that  case  were  not 
?ed  to  offer  any  evidence.     The  costs 
kia  appeal  will  abide  the  result. 
Vol.  XXV. 


The  25ih  May  1876. 
Present  :• 

The  Hon'ble  Louis  S.  Jackson  and  W.  F. 
McDonell,  Judges. 

A  Rent-suit  is  a  Civil  Suit— Effect  of  Act  VIIL 

of  z869(B.  C). 

Case  No.  2259  of  1874. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Sarun^  dated  the  i$th  June 
18 J 4,  reversing  a  decision  of  the  Subordi- 
nate  Judge  of  that  District,  dated  the  3rd 
April  i8jS' 

Moulvie  Ahmed  Kubeer  (Plaintiff), 
Appellant, 

versus 
Mr.  J.  Mackrae,  Manager  of  the  estate  ol 
Moulvie  Mahomed  Abdool  Hye,  and  others 
(Defendants),  Respondents. 

Mr.  R.  E.  Twidale  for  Appellant. 

Baboo  Chunder  Madhub  Ghose  and  Moon* 
shee  Mahomed  Yusuf  for  Respondents. 

Where  a  suit  relating^  to  land  was  brought  as  a  civil 
suit,  and  received  by  the  first  Court,  but  thrown  out  by 
the  Appellate  Court  on  the  ground  that  it  should  have 
>  been  brought  under  Act  VIII.  of  1S69  (B.C.),  held  that 
Act  yill.  nrierely  restored  to  Civil  Courts  the  powers 
taken  from  them  by  Act  X.  of  1S59;  that  it  rested  with 
the  presiding  officer,  and  not  with  suitors,  to  classify 
suits  in  accordance  with  the  provisions  of  the  law;  but 
that  the  Judge  was  wrong  in  dismissing  a  rent-suit, 
because  it  was  brought  as  a  civil  suit. 

Jackson,  J. — The  respondent  very  reason* 
ably  says  that  he  will  not  support  the  judgment 
of  the  Court  below,  and  we  are  quite  clear 
that  the  District  Judge  was  wrong  in  revers- 
ing the  judgment  of  the  Court  of  first 
instance,.and  dismissing  the  suit  on  the  ground 
that  the  suit  ought  to  have  been  brought 
under  Act  Vlll.of  1869  (B.  C),  and  not  as  a 
civil  suit.  Act  VIIL  of  1869  merely  restores 
to  the  ordinary  Civil  Courts  the  power  taken 
from  them  by  Act  X.  of  1859  in  suits  con- 
nected with  arrears  of  rent  and  such  like 
matters  between  zemindar  and  ryot,  and  they 
are,  after  the  passing  of  Act  VIIL,  instituted 
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in  Civil  Courts  just  in  the  same  manner  as 
any  other  suits.  The  Legislature,  no  doubt, 
h^ve  thought  (it  that  suits  of  that  description 
shoald  bs  entered  in  a  separate  register,  but 
that  is  a  matter  for  which  the  officer  of  the 
Court,  and  neither  the  plaintiff  nor  the  defend- 
ant, is  responsible.  In  matters  which  con- 
stitute a  good  cause  of  action,  it  is  for  the 
Courts  to  apply  the  law,  and  the  Judge,  there- 
fore, was  wrong  in  dismissing  the  suit  of  the 
plaintiff  on  such  a  ground.  We  are  not  in 
a  position  to  give  final  judgment  in  this  case, 
because  it  is  not  clear  that  the  plaintiffs  were 
entitled  to  a  judgment  merely  upon  the 
pleadings.  The  case  will  have  to  go  down 
for  a  new  trial  by  the  Lower  Appellate  Court. 
It  may  well  be  that  the  defendants  failed  to 
make  out  a  right  of  occupancy  or  any 
superior  right.  For  all  that  it  does  not  fol- 
low that  they  are  liable  to  be  ejected  without 
notice.  The  costs  of  this  appeal  will  follow 
the  result. 


The  26th  May  1876. 

Present : 

The  H^a'ble  Liuis  S.  Jackson  and  W.  F. 
McDonell,  Judges. 

B/icbton— Lanllord  aad  Tenaat — Trespassers. 
Case  No.  3018  of  1874. 

Special  Appeal  from  a  decision  passed  by  the 
Officiating  Judge  of  Patna,  dated  the  ist 

'  September  rSy^^  affirming  a  decision  of  the 
Moonsiff  of  Behar,  dated  the  jist  January 
1874. 

Chowdhry  Thakoor  Sahoy  alias  Mahadeo 
Dutt  and  others  (Plaintiffs),  Appellants, 

versus 

Ram  Awtar  Singh  and  others  (Defendants), 

Respondents. 

Mr.  AI.  Z.  Sandel  for  Appellants. 

Baboo  Bama  Churn  Banerjee  for 
Respondents. 


Where  a  ticcadar,  representing  the  su 
shareholders  of  an  estate,  put  certain  teoaatsii 
sion  of  some  land,  and  the  owners  of  a  aii 
share  in  the  same  land  sought  to  evict  the  saHl 
as  trespassers,  and  the  lower  Court  decided 
tenants  were  rightly  in  possession,  and  that  the] 
iffs  could  not  of  themselves  evict  them,  helb 
High  Court,  which  declined  to  interfere  witk  thit^ 
sion,  that  this  suit  was  not  a  trial  of  any 
between  landlord  and  tenant,  and  that  the 
not  anticipate  the  result  of  any  suit  framed  fori 
the  question  whether,  as  tenants,  the  defefidiBSs^ 
be  evicted. 

Jackson^  J. — In  this  case  the  respoi 
vakeel  has  not  appeared,  althoagh  we 
waited   some   time  for  him.      The 
appellants  come   before  us  on  this 
that  they,  being  the  owners  of  9-ii 
certain  mouzahs,  brought  a  suit  agaisslj 
defendants  to  eject  them  as  tre«pas!er8»i 
defendants  having  been  admitted  is 
by  the  ticcadar,  who  was  then  in  p( 
on   behalf    of   the    16  annas  share 
The  Moonsiff  dismissed  the  suit,  findiogj 
the  defendants  were  rightfully  in  pos2 
as  tenants.    On  appeal,  the  Judge, 
discussing  that  question,  decides  the 
merely  on    the   point   that  the   defei 
could  not  be  sued  as  trespassers,  and 
plaintiff  as  being  only  owners  of  p-xl 
could   not  of   themselves  eject   the 
It  appears  that  this  was  not  a  suit  /or 
purpose  of  trying  any  question  as  beti 
landlord  and  tenant.    The  defendantc 
been  sued  simply  as  trespassers,  and 
suit,  by  the  decision  of  the  Lower  Apj 
Court,  having  gone  off  upon  what  may 
called  a  technical  ground,  it  appears  to 
that  this   decision   ought  not  to  antici/ 
the  result  of  a  suit  properly  framed  for 
purpose  of  trying  whether   the  defen(f^ 
can  be  evicted  as  tenants.    This  declarat 
we  think,   may  be  properly  added  (0 
judgment  of  the  Lower  Appellate  Coot 
In  other  respects  the  appeal   must  be  dis»l 
missed,  and  the  plaintiffs  pay  all  costs. 
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The  29th  May  1876. 

Present : 

Hon'ble  W.  Markby  and  Romesh 
Chunder  Mitter,  Judges, 

Co-contractors— JointilLlability. 

Case  No.  9  of  1875. 

xtar    Appeal  from  a  decision  passed  by 
F'irst  Subordinate  Judge  of  BhauguU 
V,  dated  the  2^rd  of  September  iSj^f, 

>s  Mahtab  Singh,  Juggut  Singh,  and 
lurjeet  Singh  (three  of  the  Defendants), 
\ptllantSj 

versus 

Ihooram  Bhugut  (Plaintiff),  Respondent. 
Mr.  M.  L,  Sandel  for  Appellants. 

iabgos  Mohesh  Chunder  Chowdhry  and 
Niimndhub  Sen  for  Respondent. 

ire  6ve  brothers  had  made  themselves  jointly 

for  a  sum  of  money  under  a  bond,  and  mort- 

a  certain  mouzah  as  security  for  the  debt ;  and 

>Ttgagee,  having^  subsequently  taken  a  separate 

Jrom  each  of  two  of  the  brothers  forone-fifthrof  the 

amount,  now  sought  to  recover  the  remaintn^f 

tfths  of  the  said  amount  from  the  remaining  three 

but    the    latter  contended  that  the  claim 

jointly  held  against  all  five  could  not  be  broken 

ISLD  that  any  one  of  the  five  might  be  sued  for 

>le  amount,  and  that  the  plaintiff  was  entitled 

rer  the  three-fifths  from  the  three  brothers* 

K  this   case   the   plaintiff  held  a  bond 

uted   by  ^ye  brothers   by    which   they 

made  jointly  liable   for  the   sam   of 

535   with  interest,  and  by  which  they 

ged  a   certain     mouzah     belonging  to 

m  jointly  as  a  security  for  the  debt. 

The  plaintiff  has  since  obtained  from 
out  of  the  five  brothers  two  separate 

ids,  each  for  a  one-fifth  share  of  the  debt ; 

d  he  now  sues  the  oiher  three  brothers 
the  remaining  three-fifths.  He  has 
e  the  remaining  two  brothers  parties  to 

'C  suit,  but  makes  no  claim  against  them. 

The  first  three  defendants,  who  are  called 
fapon  to  pay  three-fifths,  objected  in  their 


written  statement  that,  as  the  bond  was  a 
joint  one,  the  plaintiff  could  not  bring  a  suit 
for  part  of  the  amount,  releasing  two  out 
of  the  five  obligees;  and  that  the  bond  and 
mortgaged  property  being  joint  could  not 
be  divided  without  the  consent  of  all  the 
co-sharers. 

This  objection  was  not  dealt  with  in  the 
Court  below,  but  it  does  not  appear  to  have 
been  abandoned,  and  it  has  been  put  forward 
again  in  appeal. 

It  is  not  very  clear  what  points  this 
defence  is  intended  to  raise — whether  it  is 
meant  that  the  plaintiff,  by -releasing  two  of 
the  obligees,  has  released  all  that  is  disposed 
of  by  section  44  of  the  Contract  Act. 

If  it  is  intended  that,  upon  a  joint  bond 
by  five,  the  obligor  cannot  ask  for  a  decree 
against  three  out  of  the  fis^  for  their  share 
of  the  debt,  then,  independently  of  the  Con- 
tract Act,  we  think  there  is  nothing  in  the 
law  of  this  country  which  prevents  his 
doing  so  on  a  contract  between  Hindoos 
out  of  Calcutta.  There  is  nothing  in  this, 
as  far  as  we  can  see,  against  either  equity 
or  good  conscience  or  the  intention  of  the 
parlies.  If  the  plaintiff  had  sued  for  the 
whole  amount,  he  might  have  recovered 
the  whole  amount  in  execution  against 
the  three  defendants.  Surely,  therefore, 
he  can  recover  three-fifths  of  the  amount 
against  these  same  parties. 

The  only  doubt  arises  upon  the  43  rd 
section  of  the  Contract  Act ;  that  section  is 
peculiar.  It  permits  the  promisee  to  com- 
pel any  one  of  several  joint  promisors  to 
perform  the  whole  promise.  It  is  very 
difficult  to  say  what  this  means. 

But,  whatever  may  be  the  true  construc- 
tion of  this  section,  we  do  not  think  it 
prevents  the  plaintiff  doing  what,  in  our 
opinion,  he  could  have  done  before  this  Act, 
namely,  in  a  suit  brought  against  all  the 
co-obligees  claiming  a  decree  against  three 
of  them  only  for  three-fifths  of  the  debt. 
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We  confine  our  decision  entirely  to  the 
case  before  us.  We  express  no  opinion  on 
the  general  rights  and  liabilities  of  cocon* 
tractors  or  co-debtors. 

We  also  express  no  opinion  whatever 
whether  the  form  in  which  this  decree  is 
obtained  will  in  any  way  affect  the  plaintif!*s 
rights  when  he  comes  to  enforce  his  lien. 
The  appeal  is  dismissed  with  costs. 


The  31st  May  1876, 

Pnseni : 

The  Hon'ble  Louis  S.  Jackson  and  W,  F. 
McDonell,  Judges. 

Bz-parte  Judgment  —  Revival  of  Litigation— 

Lapsed  Claims. 

Case  No.  1039  of  1873. 

Special  Appeal  from  a  decision  passed  hy 
the  Subordinate  Judge  of  Hooghly, 
dated  the  jrd  June  18 j^,  reversing  a 
decision  of  the  Moonsiff  of  Amtah,  dated 
the  jgth  December  1874, 

Judoo  Nath  Sircar  (Defendant^  Appellant, 

versus 

Sreemutty  Elokashee  Dabee  (Plaintiff), 

Respondent. 

Baboo  Vmbika  Churn  Rose  for  Appellant. 

Baboo  Gopal  Chunder  Ghosal  for 
Respondent. 

Where  a  judgment  is  given  ex  parte  against  a  per- 
son, and  his  application  to  set  aside  that  judgment  is 
refuted,  and  he  makes  no  appeal  against  the  order  of 
refusal,  the  G>urts  ought  not  to  encourage  an  outsider 
afterwards  to  come  in  and  claim  to  have  purchased  the 
rights  of  that  person,  and  to  revive  litigation  over 
his  lapsed  claims. 

•  Jackson,  J, — It  appears  to  us  that  the 
judgment  of  the  Court  of  first  instance  in 
this  matter  was  right  in  substance,  and  that 
the  decision  of  the  Lower  Appellate  Court 
is  entirely  erroneous.  The  suit  is  brought, 
as  It  Is  said,  by  Elokashee,  but  manifestly 
and  for  the  benefit  of  one  Dwarka  Nath 
Chuckerbutty,  to  set  aside  a  decision  passed 
against  Elokashee  on  the  complaint  of  Pro- ' 


sunno  Moyee  Dassee,  who,  itissaidt 
under  the  instigation  of  Jadoo  Nath 
defendant  No.  2,  who  is  the  special 
before  us.    It  is  not  necessary  tos^] 
the  whole    consequences  of   that 
suit,   but  it  appears  that  judgment 
been  given  against  Elokashee,  she 
under  section   119  of  the  CiWl 
Code,  to  obtain  a  rehearing  of  her  suit 
have  the  judgment  set  aside.     That  a| 
tion  was  refused.    She  preferred  no 
from  that  judgment.    She  now  says 
she  has  sold  her  rights  and  interests  oIh 
aforesaid  land  and  in  suit  No.  53  in 
of  the  aforesaid  land  to  one  Dwarka 
Chuckerbutty,  but,  as,  according  to  an 
executed  by  her  on  the  same  date, 
bound  to  bring  this  suit,  she  brings  ths 
accordingly.     Now,  as  regards  -£k>l 
it  is  manifest  that  she,  on  her  own 
had  no  interest  whatever.     She  sold  afil 
rights  to  Dwarka  Nath ,  she  said  she 
this  suit  on  behalf  of  Dwarka  Natii, 
surely  no    Court  would  countenance 
Dwarka  Nath   in  the  purchase,  if  ever-i 
did  purchase  and  paid  consideration  k/i\ 
of  the  rights  of  Elokashee  in  such  a 
She  had   a  judgment    given    against 
ex  parte.    She  sought  to  have  that  ju( 
set  aside.     Her  application  was  refused, 
might  have  appealed,  but  she  did  not  ap( 
and    this    Dwarka    Nath   voluntarily  ii 
duces  himself   in  the   matter  and  says 
has  paid  consideration  and  purchased 
person's  right  to  have  the  decree  set 
It  appears  to  us  that  such  a  suit  ought 
to  have  been  entertained,  and   the  So! 
dinate  Judge  was  entirely  wrong  in  re\ 
ing  the    judgment  of    the  Court  of 
instance.    The    judgment    of    the  L01 
Appellate   Court    is    accordingly    revc 
with   costs,  and   the  judgment  of  (be  ft 
Court  is  restored. 

This    judgment    will    govern  the  <Jtter. 
appeal  No.  13 10, 
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The  7th  June  1876. 

Prise  nt : 

Hon'ble    W.    Markby    and    Roraesh 
Chunder  Milter,  yudges. 

Possession — Sale  in  Execution-^Bond- 
•Oecree  conclusiye  as  to  the  Propriety  of 
-Immoral  Loan— Hig^h  Rate  of  Interest 
idoo  Law— Restrictions  agains^  Usury. 

Case  No.  104  of  1875. 

\r  Appeal  from  a  decision  passed  by 
First  Subordinate  Judge  of  BhauguU 
\  doled  the  i8th  January  iSj^. 

Luchmee  Dai  Kooree,  mother  and 
'dlan  of  Baboo  Deeg  Narain  Singh, 
\QT  son  of  Baboo  Gobind  Doyal  Singh 
kintifP),  Appellant^ 

versus 

^o Singh, KhuFQck  Singh,  Kally,Proshad, 

Moiilvie  Syed    Rahmut   Aily,   who 

^ared,  and  Baboo  Gobind  Doyal  Singh 

Mr.  William  S.  Crowdy,  Manager  of 

ladtgo  Concern  at  Bhaugulpore,  who 

not  appear  in  this  appeal  (Defendants), 

tpondenis. 

\meer  Ali^nd  Baboo  Mohesh  ChuHder 
Chowdhry  for  Appellant. 

^f.  Paul^  R,  E.  Twidale,  and  M,  L, 
xdel  and  Moonshee  Mahomed  YusufAox 
tpondents. 

miAor  ison  sued  throug-h  his  mother  to  re- 

non  of  ancestral  property,  which  had  been 

execution   of  a  decree  obtained  against  his 

on  a  bond-debt,  and  it  was  contended,  firstly, 

purchaser  was  bound  to  satisfy  himself  that  the 

under  which  the  property  was  sold  had  been 

fiven  against  the  judgment-debtor,  and,  second' 

in  consequence  of  the  high  rate  of  interest 

on  the  amount  of  the  debt,  the  decree  on  the 

)i  it  gave  notice  that  it  could  not  be  enforced 

the  Mitakshara  Liw,    hrlO  that    the   Privy 

}p\  Rvling  requiring  a  judgment  creditor  only  to 

himself  that  a  decree  had  been  "  properly'* 

jdid  not  require  him  to  go  beyond  the  decree 

'though  in  this  case  alt  the  evidence  showed  that 

>t  bad  not  been  an  immoral  one ;  and  that  eveti  a 


high  rate  of  interest,  such  as  50  per  cent.,  was  not  in 
itself  a  ground  for  invalidating  a  bond,  or  for  question- 
ing the  bona  fides  of  an  auction-purchaser. 

Some  restrictions  of  the  Hindoo  Law  against  usury 
are  not  enforced  in  the  Courts. 

This  plaintiff  in  this  suit  is  the  minor  son 
of  one  Gobind  Doyal  Singh.  He  sues  through 
his  mother  and  guardian  to  recover  possession 
of  a  share  in  certain  property  which  he  says 
was  his  Jincestral  property,  and  to  which, 
under  the  Mitakshara  Law  by  which  his 
family  is  governed,  he  says  he  was  entitled 
to  a  share.  He  says  further  that  his  father, 
having  contracted  debts  extravagantly,  and 
hypothecated  ancestral  property  without  any 
legal  necessity,  executed  a  bond,  dated  the 
10th  of  July  1864,  for  a  sum  of  Rs.  2,800 
in  favour  of  Demgu  Mai  and  Sheo  Lall 
Marwari,  by  which  bond  he  mortgaged  certain 
mouzahs  not  including  this  particular 
property ;  that  upon  this  bond  a  suit  was 
brought  and  a  decree  passed ;  and  that  the 
decree-holder  under  that  decree  sold  this 
property,  and.  so  it  passed  into  the  possession 
of  the  present  defendants,  and  he  seeks  to 
have  it  declared  that,  notwithstanding  that 
sale,  he  is  still  entitled  to  recover  possession 
of  the  property. 

The  defendants  reply  that  the  property 
was  purchased  by  them  in  execution  of  the 
decree,  as  the  plaintiff  alleges,  and  they  say 
that  the  property  in  suit  was  sold  in  respect 
of  a  sum  borrowed  by  the  plaintiff's  father, 
together  with  another  sum  of  Rs.  3,000,  with 
which  money  the  plaintiff *s  father  purchased 
the  share  of  Roghubar  Dyal  Singh,  another 
member  of  the  family,  in  Mouzah  Hossaini- 
pur.  They,  therefore,  contend  that  the  loan 
on  which  this  decree  was  obtained  cannot 
now  in  any  way  be  impeached  by  the  son. 

The  Subordinate  Judge  took  evidence  in 
the  case,  but  eventually,  without  in  any  way 
going  into  the  evidence,  held,  upon  the 
strength  of  a  decision  of  the  Privy  Council 
reported  in  22  W.  R.,  p.  56,  that  the  decree 
under  which  the  defendant  purchased  this 
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property  was  coQclusive  in  the  matter,  and 
that  the  defendant  was  not  in  any  way  bound 
to  inquire  further  when  this  decree  was 
existing. 

Against  this  judgment  the  plaintiff  appeals, 
and  he  contends  in  the  first  place  that  the 
Privy  Council  case  relied  on  does  not  make 
the  decree  conclusive  in  the  way  the  Subor- 
dinate Judge  has  held  it  to  be.  Secondly y  he 
contends  that,  upon  the  evidence  he  has  made 
out  his  case  that  this  was  a  debt  for  which 
his  interest  in  the  property  could  not  in  any 
way  be  made  liable.  And,  thirdly ^  he  contends 
that,  under  the  terms  of  the  decree  itself, 
the  property  which  should  have  been  first 
sold  in  satisfaction  of  the  decree  was  the 
prope.rty  which  had  been  mortgaged,  and 
that,  therefore,  applying  the  Privy  Council 
decision  in  all  its  strictness,  the  purchaser  had 
notice  upon  the  face  of  the  decree  that  this 
property  could  not  be  sold. 

Now,  with  regard  to  the  first  point,  we  think 
that  the  decision  of  the  Subordinate  Judge  is 
right.  The  case  that  we  have  to  deal  with 
here  is  for  all  material  purposes  precisely  the 
same  as  that  which  was  dealt  with  by  the 
Privy  Council  in  what  is  called  the  "  second 
appeal"  in  the  case  referred  to,  the  appeal  of 
Muddun  Mohun  Thakoor,  whose  position 
was  precisely  that  of  the  present  defendants. 
The  Privy  Council  say,  speaking  of  the 
purchaser  in  that  case :  ''  He  found  that  a 
suit  had  been  brought  against  the  two  fathers ; 
that  a  Court  of  Justice  had  given  a  decree 
against  them  in  favour  of  a  creditor ;  that  the 
Court  had  given  an  order  for  this  particular 
property  to  be  put  up  for  sale  under  the 
execution,  and,  therefore,  it  appears  to  their 
Lordships  that  he  was  perfectly  justified, 
within  the  principle  of  the  case  which  has 
already  been  referred  to  in  6  Moore's  Indian 
Appeal  Cases,  in  purchasing  the  property  and 
paying  the  purchase-money  bond  fide  for  the 
purchase  of  the  estate." 

Here  also  there  had  been  a  decree  of  a 
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Court  of  Justice  against  the  father  for 
money,  and  an  order  of  the  Cooit  that 
property  should  be  put  up  Cor  sale. 

Then  their  Lordships  quote  a  veB 
passage  from  6  .Moore,  and  then  thq^- 
as  follows : — 

''  The  same  rule  has  been  applied  I 
case  of   a   purchaser   of    joint 
propefty.     A  purchaser  under  an  exi 
'*  is  surely  not  bound  to  go  back  bef 
*<  decree  to  ascertain  whether  the  Cooit 
'*  right  in  giving  the  decree,  or,  having 
''  it,   in   putting    up   the   property  for 
"  under  an  execution  iipon  it.     It  has 
"  been  shown  that,  if  the  decree  was  a 
"  one,  the  interest  of  the  sons  as  well  as 
''  interest  of   the    fathers   in  the  pn 
although  it  was  ancestral,  were  liable 
the  payment  of  the  father's  debt& 
''  purchaser  under  that  execution,  it  a, 
'^  to  their  Lordships,  was  not  bound  tn 
''  further  back  than  to  see  that  there 
''decree  against  those  two  gentlemen; 
"  the  property  was  property  liable  to 
''  the  decree   if  the  decree  had  been 
"  properly  against  them." 

Now  it  is  contended  upon  those  last 
that  the  intention  of  the  Privy  Couodl 
that  a  purchaser  at  an  execution-sale 
not  only  see  that  there  was  a  decree,  but 
a  decree  had  been  rightly  given  against 
judgment- debtor.      That  would    be 
unsaying  all  that  the  Privy  Council  hd 
before  said  upon  the  matter.     What  we 
the  Privy  Council  mean  by  those  words 
that  a  party  is  not  bound  to  look  beyond 
decree  to  see  that  that  was  a  right  de 
for  they  had  said  already  just  the 
that  he  was  not  bound  to  do,  but  he 
bound  to  look  to  the  decree  to  see  tbat 
point  of  form  it  was  a  proper  decree.   Tb 
that  being  so,  no  objection  can  be  taken  Jif 
point  of  form  to  this  decree  except  ihe odS- 
which  was  taken  by  Baboo  Mohesh  Cfaundcc 
Chowdhry  with  which  we  have  to  deal  noWf 
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contends  that  even  giving  the  Privy 

11  decision  that  interpretation,  that  the 

;er  was  not  bound  in  any  way  to  go 

the  decree  to  see  what  occurred  prior 

r,  still  he  was  bound  to  look   to  the 

itself,  and  as  it  stands,  there  was  notice 

on  the  face  of  the  decree  that  this 

debt  which,  under  the  Mitakshara  Law, 

^n  was  not  liable  to  discharge,  and  for 

»on,  because  it  appears  upon  the  face 

decree  that  the   interest   which   was 

\A   upon  this  bond  amounts  to  some- 

about  Rs.  1,600  for  a  period  less  than 

in  respect  of  a  principal  of  Rs.  2,800, 

a  rate  of  interest  somewhere  over  50 

^ent. 

even  assuming  that  the  Hindoo  Law 

ins  a  prohibition  against  the  taking  of 
rest  at  so  high  a  rate,  and  that  by  the  Hindoo 

interest  at  that  rate  could  not  under 
rcircamstances  be  allowed,  still  we  think 
'that  is  not  a  circumstance  which,  within 
mnciples  laid  down  by  the  Privy  Council 
lie  case  quoted  above,  can  be  treated  as 

ing  that  this  was  a  decree  for  a  debt 
:^h  the  son  was  not  bound  to  discharge. 
that  purpose  we  must  look  into  what 

Lses  under  the  Mitakshara  Law  are,  in 
%  he  is  not  bound  to  discharge  the 
\x*s  debt.  That  is  expressed  by  the 
Council  in  these  words  : — 

^It  is  necess^iry,  therefore,  to  see  what  was 
nature  of  the  debt  for  the  payment  of 
llch.it  was  necessary  to  raise  money  by 
sale  of  the  properly  in  question.'' 
r,  all  we  know,  and  all  we  can  know,  is 
appears  on  the  face  of  the  decree  itself. 
Ir  Lordships  go  on  to  say :  "  If  the 
sbt  of  the  father  had  been  contracted  for 
immoral  purpose,  the  son  might  not  be 
ioder  any  pious  obligation  to  pay  it,  and  he 
tight  po^ibly  object  to  those  estates 
lich  have  come  to  the  father  as  ancestral 
property  being  made  liable  to  the  debt, 
lat  was  not  the  case  here.    It  was  not 


"  shown  that  the  bond  upon  which  the  decreie 
"was  obtained  was  given  for  an  immoral 
"  purpose,  it  was  a  bond  given  apparently 
"  for  an  advance  of  money,  upon  which  an 
"action  was  brought.'* 

Can  we  say  here  upon  the  face  of  the 
decree  that,  so  far  as  it  orders  interest  to  be 
paid,  it  is  a  decree  for  an  immoral  purpose? 
One  might  almost  say  that  such  a  question 
answers  itself.  It  may  be  that  under  Hindoo 
Law  there  were  some  restrictions  against  the 
allowance  of  interest,  but  it  is  well  known 
that  those  restrictions  are  no  longer  enforced 
by  our  Courts.  There  is  no  ground  whatever 
for  saying  that  what  our  Courts  allow  in  the 
shape  of  interest  is  money  directed  to  be 
paid  for  immoral  purposes.  Therefore  upon 
that  ground  it  appears  to  us  impossible  to 
say  that  on  the  face  of  the  decree  it  was  one 
for  a  debt  which  the  son  was  not  bound  to 
discharge. 

This  view  of  the  case  renders  it  unneces- 
sary to  consider  the  facts  of  this  case,  but, 
having  heard  the  case  very  ably  argued  on 
behalf  of  the  appellant,  we  think,  even  upon 
the  facts  of  the  case,  that  this  was  a  debt 
which  the  son  was  bound  to  discharge. 

The  evidence  of  the  witnesses  for  the 
plaintiff  contains  very  general  allegations  of 
debauchery  and  other  immoral  conduct 
against  the  father.  It  is  almost  admitted 
that  we  should  not  act  upon  those  charges 
which  are  made  almost  in  every  case  like  the 
present ;  and  what  we  have  really  to  determine 
in  this  case  is,  whether  this  money,  which 
undoubtedly  was  raised,  was  applied  in 
making  a  present  to  a  woman  of  bad  charac- 
ter, or  whether,  as  the  defendants  state  in 
their  written  statement,  it  was  applied  for  the 
purpose  of  saving  fhe  property  of  another 
member  of  the  family  for  the  benefit  of  the 
family. 

Now,  looking  to  the  evidence  on  that  point, 
we  have  no  hesitation  in  saying  that  the 
defendants  have  made  out  their  case.    It  is 
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not  deaied  that  there  was  a  kobala  transfer- 
ring the  property  of  Roghabur  Dyal  Singh 
to  the  father  of  the  plainiiflf,  Gobind  Doyal 
Singh.  But  it  is  said  that  that  was  a  mere 
benamee  transaction  for  the  purpose  of 
protecting  Roghubur  Dyal's  property  from 
his  creditors,  he  being  also  in  debt.  On  the 
{ace  of  it  that  is  inconsistent  with  the 
rest  of  the  case,  which  was  that  Gobind  Doyal 
himself  was  niaking  away  with  his  own 
property  as  fast  as  he  could,  and  we  think 
that  the  evidence  in  support  of  this  being  a 
real  transaction  is  satisfactory,  and  such  as 
we  ought  to  receive.  The  first  witness  who 
was  called  appears  to  be  a  very  respectable 
witness.  He  calls  himself  a  Tupadar.  He 
says  he  transacted  business  with  Gobind 
Doyal  Singh.  He  gives  pariiculars  of  this 
transaction*  and  says  he  was  present 
when  it  was  entered  into.  That  is 
fully,  corroborated  by  the  deposition  of 
Harman  Ray.  He  mentions  circumstances 
which  could  be  very  easily  contradicted 
if  untrue,  and  which  strongly  corroborate 
the  story  of  the  defendants.  He  says  that 
in  point  of  fact  the  kobala  was  executed 
before  the  bond  upon  which  this  decree  was 
afterwards  obtained,  but  that  the  kobala  and 
ths  bond  were  registered  at  the  same  time. 
That  we  think  very  strongly  suggests  some 
connection  between  these  transactions. 
Therefore,  upon  the  evidence,  if  one  was 
at  liberty  to  go  into  the  evidence,  we  should 
think  that  the  debt  was  one  which,  under  the 
Mitakshara  Law,  the  son  was  bound  to 
discharge. 

Then  the  other  question  remains,  namely, 
as  to  the  form  of  the  decree.  Now,  we  had 
the  decree  read  to  us,  and  we  consider  this  not 
to  be  such  a  decree  as  we  know  is  sometimes 
made»  namely,  a.decree  restricting  the  parties 
in  the  first  instance  to  the  sale  of  the  mort- 
gaged property;  but  it  is  a  decree  against 
themortgagor  generally,  coupled  with  what  is 
called  a  declaration  of  the  lien,  a  declaration 


which  it  is  exceedingly  common  to  ii 
decrees  against  mortgagors  upon  a 
this  nature. 

The  bond  also,  as  has  been  pointed 
Mr.  AdvoQ^te«General,  was  not  only  m 
pledging   the   property,  but  a  bond 
made   the   party   personally   liable  fori 
money. 

Now,  upon  a  decree  of  that  kind,  ve 
no  hesitation  in  holding  that  a 
in  law  proceed  either  against  the  pci 
against  the  mortgaged  property  s] 
the  decree.    In  saying  that,  we  do  not 
mean  to  say  that  that  is  a  coaree  whi 
all  cases  ought  to  be  allowed.     Tbeie 
undoubtedly,   cases    in    which    that 
operate  greatly  to  the  injury  of  the 
gor,  and  we  desire  to  say   nothing 
would  in  any  way  interfere  with  the  di 
tion  of  the  Court  executing   the   d< 
take  such  precaution  as  might  be  n< 
against  any   injury   of  that  kind.     Bol. 
think  that  in   the  present   snit   no 
upon  such  a  subject  as  that  can  take 
I  have  already  quoted  the  passage  from 
Privy  Council  judgment   which   poinU 
the  duty  of  a  purchaser  at  an  execatioaJ 
in  such  a  case  as  this.     We  think  that, 
the  law  as  there  laid  down,   the    pi 
had   a  right  to   assume  that  the   pi 
which  was  sold  at  this  sale  was  liable  ttj 
sold    under    this    decree.      And   that 
question  which  the  judgment-debtor  of 
have  raised  or  did  raise  upon  the  order 
which  the  properly  was  brought  io  sale 
disposed  of  at  the  time  when  the  sale 
ordered  to  take  place.     Therefore,  what* 
may  be  the  judgment-debtor's  right 
such  a  decree  as  this,  that  question  caai 
be  raised  now  as  against  the  person  who 
purchased  at  a  sale  under  a  decree  of 
Therefore  that  ground  also  fails. 

The   result   is    that    the   regular   aipp€4 
must  be  dismissed  with  costs. 
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The  loth  June  1876. 

Present: 

►n'ble    W.    Markby    and    Romesh 
Chunder  Mitter,  Judges. 

of  Action— Amendment  of  Plaint— Limi- 
I — ParticoUrs  of  Plaint— Boundaries  of 


Case  No.  308  of  1874. 

ir-    Appeal  from  a  decision  passed  by 
Jfudge  of  Midnapore,  dated  the  2Sth 

Doyal  Khan  and  others  (Plaintiffs), 
Appellants^ 

versus 

iah  Ojoodhia  Ram  Khan  and  others 
(Defendants),  Respondents. 

Kennedy  and    Bahoos    Umhica    Churn 
\e  and  Bhyrub   Chunder   Banerjee  for 
tpeilants. 

V.  Woodroffe^  W.  C.  Bonner jee,  and  R.  T* 
lan  and  Baboo  Bhowany  Churn  Dutt 
^Respondent,  Rajah  Ojoodhia  Ram  Khan. 

Advocate-General  and   Messrs.   Evans 
R.   T.   Allan  and   Baboo   Bhowany 
trn    Dutt   for    Respondents,    Watson 
Co. 

plaintiffs  having  sought  to  recover  possession  of 

which  they  had  been  holding  under  an  istemrari 

M  tenure  at  a  fixed  rent  up  to  the  year  1837, 

f which  they  were  dispossessed  under  circumstances 

out  of  a  sale  of  the  parent  zemindaree  for 

of  revenue  in  that  year,  the   District   Court, 

it  precis  ly  defining  the  cause  of  action,  found 

it  %ro5e  in  1837,  and,  ruling  that  the  suit   was 

by  limitation,  dismissed  it. 

circumstances  were  stated  as  follow :  On   the 

,for  arrears  in  1837,  the  Government,  which  had 

It  in  the  zemindaree,  had  given  a  farming  lease 

to  Messrs.'  Watsons,  who,  however,  though  the 

^vas  never  set  aside,  consented  to  hold  their  farm- 

[lease  under  the  zemindar,  if  he  consented  to  renew 

the  Government  relinquishing  its  auction-pur- 

,    On  plaintiffs'  suing  to  recover  their  istemrari 

iro«  right  against  the  zemindar  and  farmers,  it 

kheld  by  the  first  Court,  and  re-affirmed  by  the  Privy 
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Council  {Afiiier,  J.,  finding  that  the  Privy  Council 
had  declared  Messrs.  Watsons'  farming  lease  to  be 
intact  against  plaintiffs  so  long  as  it  remained  in  force ; 
but  Markby,  J.,  doubting  whether,  during  the  term  of 
that  lease,  the  plaintiffs'  mourosi  rights  were,  under  the 
Privy  Council  Ruling,  entirely  suspended),  that  the 
Watsons  were  entitled  to  possession  during  the  survival 
of  their  leabe.  Before  expiry  of  the  farming  lease,  a 
fraudulent  sale,  of  which  plaintiffs  were  left  in  ignor- 
ance, took  the  zemindaree,  in  184S,  into  the  hands  of 
third  parties,  the  litigation  to  recover  the  estate  from 
whose  hands,  or  from  those  of  their  mortgagees — ^litiga- 
tion carried  on  alternately  by  the  zemindar  and  by 
persons  to  whom  it  had  been  leased  or  sold  for  a  time, 
and  from  whom  the  zemindar  eventually  re-purchased 
it — extended  down  to  July  1871,  when  the  zemindar  Was 
put  in  possession  under  a  decree  of  the  High  Court. 
Plaintiffs  contended  that  they  could  not  have  proceeded 
against  the  persons  who  got  possession  under  the  fraud* 
ulent  sale  of  184%  because  they  had  been  kept  in  igoor* 
ance  of  it ;  and  that  they  could  not  proceed  against  th« 
zemindar  before  he  was  put  in  possession  in  18^. 

The  main  issues  now  before  the  Court  were  (1)  whe- 
ther the  cause  was  barred  by  limitation;  (3)  when  the 
cause  of  action  arose;  and  (3)  whether,  if  the  written 
statement  filed  in  the  first  Court  had  left  that  matter  in 
doubt,  the  plaint  could  be  amended  on  the  pleadings  in 
appeal. 

In  regard  to  the  issue  of  limitation,  held  that  the 
District  Court  had  acted  wrongly  in  dismissing  the  case 
as  being  barred  by  limitation,  since  the  period  from 
which  limitation  should  run  depended  on  matters  which 
thus  far  had  not  been  determined  in  this  suit;  and  that 
two  of  the  matters  which  required  to  be  determined> 
and  could  only  be  determined  on  documents  which  had 
not  been  filed  here,  were,firsify,  whether  the  plaintiffs 
were  right  in  claiming  under  the  Watsons  instead  of 
over  them  as  mourosi  istemrari    holders  under    the 
zemindar ;  and.  secondly,  whether  the  plaintiffs'  title 
was  in  the  nature  of  a  zemindar  or  reversionary  interest, 
and  as  such  matured  on  the  termination  of  the  farm- 
ing lease  in  1S60,  from  which  period,  if  it  were  so,  the 
limitation  might  be  held  to  run. 

In  regard  to  the  cause  of  action,  HELD  that,  on  the 
case  as  put  in  the  pleadings  on  appeal,  the  Court  coold 
not  say  that  it  disclosed  no  cause  of  action ;  but  that 
it  was  necessary  that  the  suit,  which  had  been  impro- 
perly dismissed  on  the  plea  of  {imitation,  should  be 
properly  tried. 

In  regard  to  the  amendment  of  the  plaint,  held 
(following  the  Court's  ruling  in  Joseph  ts.  Solano  and 
the  Privy  Council  Ruling  in  Mohamed  Zamin  Allee 
Khan  vs.  Mussamut  Thakooranee  Rutta  Koer)»that  it 
was  always  open  to  the  Court  to  allow  a  suitor  to  amend 
his  plaint  in  appeal:  Held  also  that  the  Privy  Coun* 
cil  Ruling  in  nth  Moore's  Indian  Appeals,  page  22, 
which  applied  to  a  case  in  which  the  Judges  had  decided 
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a  case  upon  an  assumed  set  of  facts,  contrary  to 
those  stated  in  the  plaint,  and  devoid  both  of  allega- 
tion and  of  evidence  in  support  of  it,  did  not  apply 
to  an  amended  plaint  amply  supported  by  allegation 
in  the  pleadings,  and  in  support  of  which  it  was  urged 
that  evidence  might  be  adduced.  (The  District  Judge, 
it  will  be  borne  ip  mind,  had  received  no  evidence.) 
Under  s.  141,  Code  of  Civil  Procedure,  the  Court  may 
amend  issues  at  any  time  before  the  decision  : 

Held  also  that,  where  a  whole  estate  bearing  a  name 
is  sued  for,  the  boundaries  need  not  be  given. 

Markby,  y, — In  this  case  the  plaintiffs  sue 
to  recover  an  isiemrari  roourosi  right  and 
possession  of  an  extensive  tract  of  country 
in  Ziliah  Midnapore.  The  property  is  of 
very  large  value,  and  the  appeal  has  been 
very  fully  and  ably  argued. 
'  It  is  necessary  to  state  in  what  shape  the 
appeal  comes  before  us.  The  plaint  is  not 
at  all  in  the  form  prescribed  in  Act  VIII.  of 
1859,  but,  as  customary  in  the  mofussil,  is  a 
plaint  arid  written  statement  combined.  The 
plaint  was  admitted,  and  the  defendants 
having  filed  their  written  statements,  the 
case  then  came  on  before  the  District  Judge 
for  settlement  of  issues.  Upon  that  hearing 
the  District  Judge,  without  taking  any 
evidence,  dismissed  the  suit.  Against  this 
decision,  the  plaintiffs  appeal. 

One  of  the  questions  which  was  argued 
before  the  District  Judge  and  which  he 
decided  was,  whether  the  plaint  disclosed  a 
cause  of  action.  The  District  Judge  held 
that  it  did  disclose  a  cause  of  action.  Against 
this  there  is  no  appeal.  The  District  Judge 
further  held  that  the  cause  of  action  arose  in 
1837,  and  that  the  suit  was  barred  by  limita- 
tion, and  against  this  the  plaintiffs  appeal. 

I  am  not  quite  sure  from  the  judgment  of 
the  District  Judge  what  he  considered  the 
plaintiffs'  cause  of  action  to  be.  There  can 
be  no  doubt  that  the  plaint  does  disclose  one 
cause  of  action,  namely,  that  the  person 
through  whom  the  plaintiffs  claim  was,  in  the 
year  1837  or  thereabouts,  dispossessed  by  the 
Ruction-purchaser  under  an  illegal  sale  for 
arrears  qf  Government  revenue,  which  was 


afterwards  set  aside.     Bat  that   this  wj 
the    sole   view   put  forward   in    the 
below  is  clear  from  the  ^rd  and  the 
issues. 

It  therefore  becomes  necessar  j  to 
what  the  plaintiffs'  cause  of  action  is, 
Mr.  Kennedy  on  behalf  of  the  plaintiffs 
states  his  case  as  follows;  It  is  m 
to  set  it  out  in  full  as  the  terms  of  it 
no  doubt,  form  the  subject  of  mncfa  di 
sion  hereafter. 

Chooney  Lall  Khan,the  father  of  Si 
Lall  Khan,  and  the  grandfather  of  wbai^ 
called  the  Khan  plaintiffs,  is  the  person 
whom    all   the   plaintiffs   derive    their 
either  by  descent  or  purchase.    Cboocey 
had  a  mourosi  istemrari  pottah  of  the 
to  which  this  suit  relates  at  a  fixed 
Rs.  2,250  per  annum,  which  tenure  had 
granted  by  the  zemindar,  and  under  whicii| 
was  in  possession  in  the  year  1857. 

In  the  year   1837  the  zemindari  was 
up  to  sale  for  arrears  of  Government 
and  purchased  by  Government  as  the  hfj 
bidder  for  one  rupee.     The  Government 
granted  to  certain  persons,  who  have 
called  the  Watsons,  an  ijara-pottah  of 
whole  zemindari  for  twenty  years.    Ultis 
although  the  sale  wOi  never   set  asiie^ 
Government,    by    an     agreement 
itself,   the   Rajah    and   the  Watsons, 
quished  its  title  under  the  auction-pur< 
and  made  over  the  zemindari  to  the  Ri| 
with  its  previous  encumbrances  and  sel 
ments ;  it  being  at  the  same  time  agreed 
the  Rajah  would  confirm  the  ijara  wbScb 
Government  had  previously  granted  to  J 
Watsons,  so  far  as  it  related  to  that  part  of  I 
zemindari  known  as  the  jungle  mehals, 
not  as  to  the  rest  of  the  zemindari.   Tberea] 
the  Watsons,  on  the  7th  J«ne  1842,  obtaioe#V 
from   the  Rajah  an  ijara-pottah  for  iwcDlf 
years  of  the  jungle    mehals,   and  bj  tbis 
means  kept  Sreemunto  Lall  Khan,  the  son  of 
Chooney  Lall  Khan,  out  of  possession  of  hi» 
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mourosi  tenure  which  was  situate  within 
the  jungle  mehals.  Sreemunto  Lall  Khaa 
then  instituted  a  suit  in  the  Court  of  the 
Principal  Sudder  Anaeen,  by  whom  it  was 
dismissed.  Upon  appeal  the  Sudder  Dewany 
Adawlut  reversed  the  decision. of  the  Prin- 
cipal Sudder  Ameen,  and,  on  the  13th  of 
July  1848,  gave  to  Sreemunto  Lall  Khan  a 
decree,  under  which  he  took  possession. 
This  decree,  however,  was  in  its  turn 
reversed  by  the  Privy  Council  on-  the  3rd 
February  185  j,  and  that  of  the  Principal 
Sudder  Ameen  restored,  in  consequence  of 
which  the  Watsons  re-entered  into  posses- 
sion, ousting  Sreemunto  Lall  Khan.  Sree- 
munto Lill  Khan  died  in  1858.  It  is  the 
result  of  the  Principal  Sudder  Amecn's 
decision  that  Sreemunto  Lall  Khan  was 
declared  to  have  no  rights  in  the  property 
during  the  continuance  of  the  ijara  of  the 
Watsons,  his  rights  being  extinguished  until 
the  expiration  of  that  term  ;  and  when  that 
term  expired,  that  is  to  say,  on  the  22nd 
July  i860,  the  sons  of  Sreemunto  Lall  Khan 
would  have  instituted  a  suit ;  but  in  the 
meantime  Mr.  Abbott  had  taken  possession 
of  the  zemindari  by  virtue  of  his  purchase 
of  the  title  of  the  mortgagee  under  the  mort- 
gage executed  by  the  Rajah-defendant  in 
favour  of  Ashutosh  Deb  and  others,  and  he 
(Mr.  Abbott),  having  piivately  arranged  to 
sell  the  zemindari  to  Mr.  McArthur,  and  to 
secure  to  the  latter  such  a  title  as  would 
enable  him  to  avoid  all  the  encumbrances 
and  settlements  which  had  been  previously 
made  by  the  former  zemindar,  colluded  with 
the  latter  with  a  view  to  deprive  the  plaint- 
ififs  and  the  Rajah-defendant  of  their  rights 
and  interests  by  means  of  fraud  and  artifice, 
and  defaulted  to  pay  the  Government  revenue, 
and  fraudulently  and  illegally  brought  the 
zemindari  to  sale  on  the  29th  April  1848, 
when  Mr.  McArthur  purchased  it  and  took 
possession  of  the  whole  of  the  zemindari. 
As  Sreemunto  Lall  Khan  and  the  plaintiffs 


were  ignorant  of  the  above  acts  of  collusion 
and  fraud  by   which  the    revenue-sale  was 

• 

brought  about,  the  plaintiffs  were  unable  to 
bring  a  suit  for  annu-lment  of  the  above 
fraudulent  auction-sale;  and,  as  the  zemindari 
was  not  in  the  Rajah-defendant's  possession, 
the  plaintiffs  could  not  bring  a  suit  for 
recovery  of  possession  on  the  determination, 
of  Messrs.  Watson  and  Co.'s  lease.  On  the 
23rd  April  1861,  the  Khan-plaintiffs  sold  to 
Sreenarain  Bysack  a  moiety  of  their  interest, 
in  the  tenure,  and  let  him  the  other  moiety. 
This  person  brought  a  suit  in  the  Supreme- 
Court  for  ejectment  in  respect  of  this  pro- 
perty which  was  afterwards  withdrawn,  v; 
Subsequently,  that  is  to'say,  on  the  29th  July. 
1 87 1,  Sreenarain  Bysack  re-conveyed  bis 
entire  interest  to  the  Khan-plaintiffSy*who 
have  since  conveyed  portions  of  that  interest 
to  the  other  plaintiffs.  Rajah  Ojoodhia  Ram 
Khan,  having  become  aware  of  the  fraudulent- 
character  of  the  auction-sale  for  arrears  of 
revenue,  on  the  29th  of  April  1848,  instituted 
a  suit  in  the  District  Court  of  Midnapore 
against  Siddhee  Nuzur  Ally  and  others, 
being  the  parties  then  in  possession,  for 
recovery  of  the  zemindari,  and  ultimately 
o^ained  a  decree  for  possession  and  mesne- 
profits  on  the  29th  September  1866,  which 
decree  was  upheld  by  the  High  Court  on  the 
4th  September  1867.  An  appeal  was  pre- 
ferred to  the  Privy  Council,  but  it  was  not 
prosecuted  ;  and  in  execution  of  this  decree 
the  Rajah  finally  got  into  possession  of  the 
zemindari  on  the  nth  July  1871. 

This  is  the  case  of  the  plaintiffs.  Besides 
stating  the  above  facts,  the  plaintiffs  express- 
ly  admit  that,  by  the  proceedings  which  took 
place  before  the  Collector  consequent  upon 
the  sale  for  arrears  of  revenue  of  1837,  the 
mourosi  tenure  which  was  then  vested  in 
Sreemunto  Lall  Khan  was  put  an  end  to. 
But  they  contend  that,  in  consequence  of  the 
arrangement  between  the  Rajah,  the  Govern- 
ment, and  the  Watsons,  Sreemunto  Lall  Khan 
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had  a  right  as  against  the  Rajah  and  all 
persons  claiming  under  him,  other  than  the 
purchasers  for  valuable  consideration  without 
notice,  to  be  restored  to  his  tenure.  This 
right,  they  contend,  the  Principal  Sudder 
Ameen  by  the  decision  of  July  1848  declared 
to  be  suspended  until  the  expiration  of  the 
twenty  years'  ijara  granted  to  the  Watsons. 
They  further  say  that  this  right  was  a  per- 
sonal equity  against  the  Rajah,  which  could 
not  be  enforced  when  the  ijara  expired 
against  the  mortgagees  of  the  Rajah,  because 
they  had  no  notice  of  It.  They  say,  more- 
over, that  this  equity  was  destroyed  by  the 
sale  for  arrears  of  revenue  in  1848,  but  that 
it  arose  again  when  Ojoodhia  Ram  recovered 
possession  of  the  estate  under  the  decree  of 
the  District  Judge  of  Midnapore  aflirmed  by 
the  High  Court  as  above  mentioned. 

It  was  very  strenuously  argued  on  the 
part  of  the  respondents,  especially  by  the 
learned  Counsel  who  appeared  for  the  Rajah, 
that  the  plaintiffs  could. not  be  allowed  to  put 
their  case  in  this  way ;  and  as  it  was  alleged 
that  to  allow  them  to  do  this  would  not  only 
be  contrary  to  law,  but  would  also  be  a  great 
hardship  to  the  defendants,  I  think  it  right 
to  state  how,  in  my  opinion,  the  matter 
actually  stands. 

The  suit,  it  must  be  remembered,  was  (as 
already  stated)  disposed  of  by  the  Court 
below  at  the  first  hearing  upon  the  settle- 
ment of  issues.  Not  a  tittle  of  evidence  has 
yet  been  taken,  and  I  neither  affirm  nor  deny 
the  truth  or.  otherwise  of  any  single  one  of 
the  facts  above  stated.  Some  of  them,  I 
believe,  are  not  disputed,  but  many  are  so. 
I  only  state  the  case  as  it  has  been  placed 
before  us  by  the  Counsel  for  the  appellants. 
Moreover,  it  must  be  remembered  that,  by 
express  provision  of  the  Code  of  Civil  Proce- 
dure (section  135),  the  Court  may  frame  the 
issues  from  the  allegation  of  facts  which  it 
collects  from  the  oral  expression  of  the 
parties  or  their    pleaders,   notwithstanding  I 


any  difference  between  anyalJegatioa  cf 

and  the  allegation  of  fact  contained 
written  statement  (if  any)  tendered 

parties  or  their  pleaders.    The  aUi 

facts  set  out   by  us  above,  as  relied 

Mr.  Kennedy,  do  not,    however, 

differ  from  the  allegations  of  fact  set 

the  plaint,  except  in  this — that, 

the  plaint  there  were  allegations  that 

the  revenue  sales  were  set  aside,  those 

gallons  are  now  withdrawn,  and  it  is 

ted  that  they  were  neither  of  them  set 

As  before  pointed  out,  it  is  clear  fronaj 

3rd  and  nth  issues  that  something 

upon  this  point  in  the  Court  below,  and! 

very  doubtful  whether  these  allegations 

not  then  withdrawn,  for  it  is  to  be  oi 

that,  whilst,  in  the  District  Judge's  stat< 

of  the  facts  of  the  case  in  his  jadgmi 

reference  is  made  to  either  of  the  sales 

set  aside,  and   whilst  the  nth  issue 

the  question  whether  the   tenure 

revived  without  the  sale  of  1837  being 

aside,  the  plaintiffs  did  not  ask  for  any 

upon  the  question  whether  or  no  that 

been  done.     But,  if  there  were  any 

about  this,  and  as  to  the  application  oil 

tion  139  when  the  case  is  in  the 

appeal,  there  are  still  the  provisions  of 

tion  141  under  which  "at  any  time 

the  decision   of    the  case   the   Court 

amend  the  issues  or  frame  additional 

on  such  terms  as  to  it  may  seem  fit ;  aodj 

such  amendments  as  may  be  necessary 

the  purpose  of  determining  the  real  qa< 

or  controversy  between  the  parties  shall 

so  made."    The  mode  in  which  the  esse 

now  put  on  the  part  of  the  plaintiffs 

render  necessary  the  amending  of  the  \i 

or  the  framing  of  additional  issues,  and 

can  be  done  at  the  request  of  either 

either  by  this   Court   or  the   Court  below,' 

should  the  case  eventually  go  down  for  trial 

There  is,  moreover,  in  my  opinion,  ample 

authority  in  the  decisions  of  thi$  Court  aod 
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of  the  Privy  Council  to  justify  the  course 
which  we  have  taken.  In  Joseph  vs,  Solano* 
(9«3.  L.  R.  453),  Sir  Richard  Couch  thus 
states  what  he  considered  the  Privy  Council 
to  have  done  in  the  case  of  Mahomed  Zahoor 
Ali  Khan  vs,  Mussamut  Thakooranee  Ruita 
Koer,  reported  in  1 1  Moore's  Indian  Appeals 
468  :  '*  The  Judicial  Committee  having  held 
that,  on  the  face  of  the  plaint,  no  relevant 
case  was  made  against  the  defendants;  but 
that  in  a  suit  properly  framed,  if  he  proved 
his  case,  he  would  be  entitled  to  a  decree 
against  one,  and  considering  that  a  new  suit 
would  probably  be  met  by  a  plea  of  the  Ad 
of  Limitations,  allowed  the  appellant  to 
amend  his  plaint  so  as  to  make  it  a  plaint 
against  the  defendant  alone  for  the  recovery 
of  money  due  on  a  bond.  They  considered 
that  the  liability  on  the  bond  might  be  tried 
on  the  issues  already  settled,  but  they  would 
not  intimate  any  opinion  upon  them  and  the 
evidence,  and  remanded  the  suit  for  re-trial." 

In  the  case  of  Joseph  vs,  Solano  itself,  the 
plaintiffs  sued  upon  a  promissory  note ;  the 
Court  of  first  instance  held  that  one  or  two 
small  items  in  the  account  forming  the  con- 
sideration for  this  note  were  illegal,  and  on 
that  ground  dismissed  tl^e  suit.  Sir  Richard 
Couch  agreed  in  this  opinion  and  considered 
that,  with  regard  to  this  note,  the  plaintiff's 
suit  had  failed,  and  ought  to  be  dismissed, 
but  he  allowed  the  plaint  to  be  amended,  and 
an  issue  to  be  framed  in  order  to  inquire 
what  amount  was  due  to  the  plaintiffs  in 
respect  of  the  consideration  of  the  note. 
That  is  going  far  beyond  what  we  propose  to 
do  here. 

It  is  said  that  the  decision  of  the  Privy 
Council  in  nth  Moore's  Indian  Appeals, 
p  22,  shows  that  we  ought  not  to  allow  the 
plaintiffs  to  set  up  the  case  upon  which  they 
now  seek  to  rely.  In  my  opinion  that  case 
has  no  application  whatever  to  the  present. 

•  j8  W.  R.  434. 


The  observations  of  the  Privy  Council  in 
that  case  were  based  upon  the  position  of 
this  Court  when  hearing  a  special  appeal,  at 
which  stage  all  consideration  of  the  facts  is 
excluded ;  and  they  point  out  that  the 
learned  Judges,  whose  judgment  was  under 
appeal,  after  all  the  evidence  had  been  taken 
and  the  facts  conclusively  found,  had  decided 
the  case  upon  an  assumed  state  of  facts  con- 
trary to  those  stated  in  the  plaint,  and 
devoid  not  only  of  allegation,  but  also  of 
evidence  in  support  of  it.  That  is  not  what 
is  going  to  be  done  here.  It  is  true  that  the 
Privy  Council  say  "  they  wish  to  take  that 
opportunity  of  putting  out  the  absolute 
necessity  that  the  determination  in  a  cause 
should  be  founded  upon  a  case  either  to  be 
found  in  the  pleadings,  or  involved  in,  or 
consistent  with,  the  case  they  thereby  made," 
and  this  has  been  supposed  to  prohibit  all 
departure  whatsoever  from  the  written  alle- 
gations of  the  parties.  But  we  must  read 
this  decision  of  the  Privy  Council  with  the 
other  decision  already  referred  to,  and  which 
was  decided  only  a  few  months  afterwards. 
The  Privy  Council  must  also  have  been 
aware  that  there  were  no  regular  pleadings 
in  this  country,  and  they  must  alSo  have  been 
aware  of  the  provisions  of  the  Code  of  Civil 
Procedure  to  which  I  have  referred,  and  I 
have  no  doubt,  therefore,  that  by  the  word 
"  pleadings"  in  this  passage  was  meant  such 
allegations  as  the  parties  put  forward  at  the 
proper  time  and  in  the  proper  manner;  and 
that  the  practice  that  the  Privy  Council  wish 
to  enforce  is  not  an  absolutely  rigid  adherence 
to  the  plaint  and  written  statements  (which 
the  Code  declares  not  to  be  necessary),  but 
that  care  should  be  taken  to  raise  properly 
on  the  issues  and  at  the  proper  time  the 
questions  to  be  tried,  so  as  to  give  the  parties 
an  opportunity  of  producing  their  evidence 
and  being  heard  upon  the  points  upon  which 
the  decision  of  the  case  ultimately  turns. 
I  think,  therefore,  that  there  is  no  objection 
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to  the  plaintiffs  putting  their  case  as  they 
now  seek  to  put  it. 

It  was  further  objected  that  no  such  right  to 
be  restored  to  the  tenure  as  the  plaintiffs  now 
put  forward  could  be  claimed ;  in  other  words, 
that  the  case  of  the  plaintiffs, «s  now  put,  did 
not  disclose  any  cause  of  action.  I  do  not, 
however,  think  that  we  could  dismiss  the 
suit  on  this  ground.  Whether  any  such 
right  as  the  plaintiffs  now  claim  can  be 
established  by  law  will  be  determined  here- 
after when  the  facts  are  fully  ascertained. 

Another  objection  raised  by  the  respond- 
ents to  the  mode  in  which  the  plaintifls 
case  is  now  put  was,  that,  if  the  plaintiffs 
ever  had  any  ""such  right  as  that  which 
they  now  claim,  it  had  been  abandoned  by 
the  conduct  of  Sreeraunto  Lall  Khan,  par- 
ticularly by  his  conduct  with  reference  to  the 
litigation  of  1844  in  which  he  was  plaintiff. 
But  this,  I  think,  cannot  be  determined  now. 
If  the  suit  be  tried,  this  may  form  one  of 
the  issues. 

Then  we  come  lo  the  question  whether 
the  claim  of  the  plaintiffs  is  on  the  face  of 
it  barred  by  limitation,  and,  of  course,  in 
determining  this  point  at  this  stage  of  the 
proceedings  we  must  take  the  case  as  the 
plaintiffs  choose  to  put  it,  provided  that  they 
keep  within  the  allegations  made. 

Now,  from  the  mode  in  which  the  arrange- 
ment between  the  Rajah,  the  Government, 
and  the  Watsons  is  slated  in  the  first  part 
of  the  plaint,  I  should  certainly  have 
thought  that  any  right  Sreemunto  Khan 
obtained  thereby  might  have  been  asserted 
at  once.  He  could  apparently  have  required 
the  Rajah  to  recognize  his  tenure  at  once. 
This  the  Rajah  might  have  done  by  allowing 
Sreemunto  Khan  to  stand  between  himself 
and  the  Watsons  in  respect  of  the  lands 
covered  by  his  tenure,  which  would,  in  no 
way,. have  interfered  with  their  ijara,  and 
would  have  put  him  at  once  in  possession 


of  a  large  income.     To  this  income,  if 
be  anything  in^  his  present    case  at 
would    appear    to   me    that    he    vaa 
entitled.    Insteac^,  however,  of  asserthif 
right,  Sreemunto  Khan  chose  to  joiii 
the    Rajah    in     trying    to   get     lid  c^ 
Watsons  altogether,  by  asserting  that  he 
his  tenure  under  the  Watsons  instead  of 
them,  a  right  which  he  failed  to  est] 
That,  however,  is   not  the  view    which 
plaintiffs  now  put  forward  as  to   the 
of  the  transactions  between  the  Rajah, 
Watsons,  and  the  Government.     Ther 
tend  that,  during  the  ijara  of  the   Wi 
Sreemunto    Khan's    rights    as    xnoun 
were  entirely   suspended,   and    ther  go 
far   as  to  assert  that  this   point    has 
finally  determined  by  the    decision   of 
Principal  Sudder  Ameen.     I  do  not 
to  this  latter  contention.   I  do  not  think 
this  view,  which  certainly  seems  to  have 
in  the  mind  of  the  Principal  Sudder 
was  affirmed  by  the  Privy  Council.     Nor 
1  help  considering   it  as  something 
ordinary  that  the  Government  shonld 
done  this  apparent  injustice  to  Sreemi 
Khan.     I  do  not  see  why  an  arrange 
should  have  been  made  which  benefited 
Rajah   at  his   expense,   when   the    gei 
desire  was  to  protect  the  claimants  on 
zemindari.     But  I  must  admit  that  we 
not  now  in  a  condition  to  decide  this  q( 
tion,  because  the  documents  which  shov 
exact    nature    of    the    transaction    are 
before  us;   they  were  apparently  filed 
the  plaint,  but  were  removed  from  the  rec 
by   order   of  the   District  Judge   and  tun 
not  been  restored,  and  I  cannot,  therefc 
undertake  to  say  that  the  effect  of  the  traoFJ 
action  cannot  have  been  such  as  the  plaiot* 
iffs   alleged    and   a?   the    Piincipal   Sudderl 
Ameen  appears  to  have  thought.     I  cannot, | 
therefore,  say  that  the  right  now  set  up  was 
capable  of   being  asserted  as  soon  as  liic 
Rajah  was  restored   to  his  zemindari,  and 
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this    ground    it   is   barred  by  limi- 

,    it  is  contended  for  the  defendants 
Sreemunto  Khan's  ifiterest  was  sus- 
during  the  ijara  of   the   Watsons, 
then    in  the  nature  of  a  remainder 
^rston    Avbich  fell   into  possession  in 
'and  that  the  suit  was,  therefore,  barred 
twelve  years  of  that  date  under  the 
Ions    of    clause    141   of    Schedule   z 
!t   XI.    of    1 87 1.    But  Mr,   Kennedy 
this   by  the  assertion  that  the  right  of 
Sreemunto  Khan  or  his  representatives 
lerely  a  personal  equity  as  against  the 
and  not  anything  in  the  shape  of  a 
ider    or   a  reversionary   right    to  the 
Itself.     Here>  again,  without  the  docu- 
before  us,  it  is  impossible  to  say  what 
Ithe   nature  of  the  plaintiffs'  right,  and 
plaintiffs  choose  to  put  their  case  in 
Jvay,  I  do  not  think  we  can  then  apply 
^  provision    of   the   Statute.     As  far  as 
see    if   the    plaintifiFs   succeeded   in 
ilisbing  their  case  in  the  way  in  which 
now    put    it,    no   question   upon   the 
of    Limitation   really   arises    at   all. 
base  their  present  right  upon  the  last 
ry  of  the  estate  by  the  Rajah  Ajoo- 
Ram,  by  the  decree  of  the  District 
of  Midnapore  affirmed  by  this  Court, 
say  that  iheir  cause  of  action  arose  when 
^covered  actual  possession  of  the  estate. 
really,  therefore,  at  the  present  stage 
le  inquiry,    rather   a   question  whether 
plaintiffs   disclose  a    cause  of   action, 
whether    the    suit    is    barred   by   the 
ite  of  Limitation.     I  have  already  said 
I  am  not  prepared  to  say  that  the  case 
Hhe  plaintiffs,  as  now  put,   discloses   no 
tie  of  action.     I  think  sufficient  is  stated 
^^ender  it  necessary  that  the  suit  should 
tried. 

In  this  view  it  is,  of  course,  unnecessary 
express  any  opinion  upon  thecontention 
the  plaintiffs  that,   even   if  they  could 


have  brought  their  suit  whilst  the  Rajah 
was  out  of  possession,  they  would  be  protect- 
ed by  the  provisions  of  section  19  of  Act 
IX.  of  1 87 1.  But  as  that  point  has  been 
argued,  and  may  possibly  arise  again,  I 
may  say  that,  ia  my  opinion,  section  19  does 
not  apply  to  this  case,  because  I  do  not 
think  the  plaintiffs  allege  that  they  claim 
through  either  Abbott  or  McArthur  by 
whose  fraud  they  alleged  that  they  were 
kept  in  ignorance  of  their  rights. 

The  lower  Court  seems  also  to  have 
proposed  to  deal  with  the  nth  and  12th 
issues,  and  what  I  understand  to  be  the 
opinion  of  the  lower  Court  on  these  issues 
is,  that  the  Privy  Council  had  finally  decide 
ed  on  the  3rd  February  1854,  that  the 
mourosee  tenure  was  destroyed  by  the 
revenue-sale  of  1837,  and  could  not  be 
regained  until  that  sale  was  set  aside  by  a 
suit.  The  Privy  Council  do,  undoubtedly,  say 
in  one  passage  :  *'  All  the  right  of  that  party 
{i,e»,  Sreemunto  Khan)  was  merely  to  insti- 
tute a  suit  for  the  purpose  of  setting  aside 
the  sale  which  had  been  made  to  Govern- 
ment and  the  lease  which  had  been  granted 
under  that  sale."  But  the  view  of  the 
case  now  put  forward  was  certainly  not 
then  suggested  to  the  Privy  Council  and 
was  not  adjudicated  on.  The  objection, 
if  it  is  worth  anything,  falls  rather  under 
section  7  of  the  Procedure  Code,  than 
under  section  2,  but  I  do  not  think  it  falls 
under  either.  For  if  the  view  of  the  trans- 
action  between  the  Government,  the  Watsons 
and  the  Rajah,  which  the  plaintiffs  now 
contend  for,  be  correct,  their  present  cause 
of  action  was  not  in  existence  at  all  at 
that  time. 

Lastly,  the  lower  Court  held  that  the 
plaint  ought  to  be  returned  upon  the  ground 
that  it  is  deficient  in  the  particulars  required 
by  section  26  of  Act  VIII.  of  1859.  That 
section  requires  that,  "  when  the  claim  is 
for  land  or  for  any   interest  in   land,  the 
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nature  of  the  tenure  or  interest  must  be 
specified;  and  if  the  claim  be  for  land 
forming  part  of  a  village  or  other  known 
division,  or  for  a  house,  garden,  or  the 
like,  its  situation  shall  be  described  by  the 
setting  forth  of  boundaries,  or  in  such  other 
manner  as  may  suffice  for  its  identification'' 
(clause  5).  Taking  this  with  the  form 
given  in  clause  4,  it  is  clear  that,  when  a 
whole  estate  bearing  a  name  is  sued  for, 
the  boundaries  need  not  be  given.  The 
plaintiffs  here  sued  to  recover  two  estates, 
''  Mouzah  Barrooah,  formerly  included  in 
Hudah  Tomapara,  and  now  included  in  the 
map  of  Hudah  Satpatti  Jungle  mehal," 
and  "Jungle  Mehal  Hudah  Satpatti,  &c., 
composed  of  the  turrufs  therein  comprised, 
viz,,  Turruf  Roygurh,  Turruf  Gurwul,  Tur- 
ruf  Salboni,  and  Turruf  Nij  Satpatti,  and  the 
mouzahs  situated  within  them.*'  This  is  the 
correct  translation  of  the  plaint  given  to  us. 

My  learned  colleague  suggests  that  the 
plaintiffs  should  make  their  plaint  more 
precise  by  filing  their  survey-maps  of  the 
mouzahs  which  they  claim,  and  I  concur 
in  that  view.  The  plaintiffs,  therefore,  will 
be  ordered  to  do  this. 

In  my  opinion  the  decree  of  the  lower 
Court  dismissing  the  suit  should  be  set 
aside,  and  the  suit  remanded  to  the  District 
Judge  of  Midnapore  for  trial.  The  costs 
hitherto  incurred  will  abide  the  result. 

Mitier,  J. — I  am  also  of  the  opinion 
that  the  judgment  of  the  lower  Court 
cannot  stand.  But  I  desire  to  record  the 
grounds  upon  which  I  think  that  at  this 
stage  of  the  case  the  lower  Court  was  not 
right  in  dismissing  the  suit  as  barred  by 
limitation.  Upon  the  other  objections  raised 
before  us  on  behalf  of  the  respondent,  I 
entirely  concur  in  the  reasons  given  by  ray 
learned  colleague  in  overruling  them. 

The  plaintiff  puts  his  cause  of  action  as 
having  arisen  when  the  defendant's  posses- 
sion was  restored.    This  is  admittedly  with- 


in the  time  allowed  by  the  Lav  of 
tion  for  bringing  a  suit  of  this 
At  this  stage  we  c&nnot  say  that,  act 
to  the  case  which  has  been  put  b( 
the  ground  upon  which  the  pimintiffi 
has  been  made  to  rest,  does  not  coi 
valid  cause  of  action.  The  com 
the  learned  Counsel  for  the  plaintif 
been  that,  according  to  the  amingemeati 
der  which  the  zemindary  was  n 
the  defendant,  the  plaintiff  acquired  ao 
table  right  which  would  entitle  hii 
demand  possession  of  his  moknrrori  pi 
from  the  Rajah,  whenever  he  hap| 
be  in  a  position  to  make  f^oo6,  that 
It  has  been  further  said  that  this 
personal  equity  against  the  Rajah,  ci 
able  against  him  or  persons  deriving 
title  through  him,  with  notice  of  the 
ence  of  this  equity.  It  could  doT 
enforced  against  the  Rajah's  mortj 
because  they  had  no  notice  of  this 
and  the  time  for  enforcing  it  againit 
Rajah  arrived  only  when  his  possession 
the  zemindary  was  established.  Wi! 
allowing  the  plaintiffs  to  adduce  iheir 
dence,  we  cannot  say  that  this  cm^! 
put  before  us,  cannot  succeed,  and  mutfl 
therefore,  dismissed  at  this  stage.  A] 
the  facts  upon  which  the  plaintiff's  cMej 
put  before  us  is  based,  be  established,  it  w( 
be  a  question  requiring  serious  attention 
ther  the  plaintiff's  claim  would  not  be 
from  the  operation  of  the  Law  of  Limit 
under  the  provisions  of  section  29  of 
L  of  1845.  But  it  is  not  necessary  to 
sider  this  question  now,  because,  upon 
other  contention  raised  by  the  learned  Cow 
for  the  plaintiff,  I  am*  not  prepared  to  say.i^ 
this  stage,  that  the  cause  of  action  disclosei 
is  not  such  a  valid  cause  of  action  thatitei 
plaintiff  can  successfully  maintain  this  5B/^/ 

upon  it. 

But  it  has  been  said  that,  upon  the  sttf^ 
ments  of  the   plaintiff's  case,  it  is  evident 
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le  cause  of  action  for  the  establish- 

;Of    the   plaintiff's  title  accrued   at   a 

f^arlierdate,  and,  counting  from  it,  the 

It    suit  has  not  been  brought  within 

e  allowed  by  the  Law  of  Limitation. 

mtention  of  the  learned  Counsel  for 

(pondent  upon  this  point  is  two-fold : 

that  immediately  on  the  restoration 

zemindary  to  the  defendant  in  Ihe 

842,  plaintiff's  cause  of  action  arose  ; 

'ondly,  if  it  did  not  arise  then,  at  any 

arose   in  the  year  i860,  when  the 

►f  the  ijaja  to  Messrs.  Watson  &  Co. 

t}ie  year  1842,  when  the  zemindary  was 

red,  it  has  now  been  conclusively  estab- 

that  the  plaintiffs  were  not  entitled  to 

ision.     In  a  suit  instituted  by  the  father 

le    plaintiff  against  Messrs.  Watson  &. 

hich  went  up  to  the  Judicial   Com- 

of -ihe  Privy  Council,  it  was  held  that 

imindary  was  restored  to  the  defend- 

preserving    intact    the    rights    which 

rs-   Watson  &  Co.  acquired  under  the 

existing   Revenue  Sale  Law.     But  it 

in  said  that  the  father  of  the  plaintiffs 

assert  his  right  immediately  by  asking 

ijah  to  recognize  his  tenure  by  allowing 

;lo  stand  between  him  (the  Rajah)  and 

jaradars,  Messrs.  Watson  &  Co.    This 

►aid  not   do,   because   the   ijara-lease 

ided    over  the    whole  of    the   jungle 

I,  while  the  plaintiff's  tenure  comprises 

portion  of  it.     He  could  only  ask  the 

to  account  to  him  for  his  share  of  the 

Is  derivable  from  the  ijaradar,  propor- 

te  to  the  interest  he  had  in  the  jungle 

il.     But  if  the  Rajah  failed  to  account  to 

in  any  particular  year,  for  his  share  cf 

irofits,   that  gave    rise  to  a   cause  of 

for  suing  the  Rajah  to  recover  his 

of  the  profits,  a  cause  of  action  very 

rent  from  the  one  upon  which  the  present 

has  been   brought.     I   do  not   mean 

that  under  no  circumstances  could 

Vol.  XXV. 


non-payment  by  the  Rajah  to  the  plaintiff's 
father  of  his  share  of  the  profits  give  rise 
to  a  cause  of  action  upon  which  he  would 
be  bound  to  sue  within  the  time  allowed  by 
law  to  enforce  the  right  alleged  to  have 
been  secured  to  him  by  the  compromise 
between  Government  and  the  defendants. 
Facts  might  be  established  which  would  go  to 
show  that  such  a  cause  of  action  did  accrue. 
But  there  is  nothing  in  the  statement  of  the 
plaintiff's  case,  as  it  was  put  before  the 
lower  Court  or  before  us,  from  which  we 
can  say  that  this  was  the  case.  Further- 
more, it  appears  to  me  that  it  has  not  been 
admitted  by  the  plaintiffs  that  the  defendants 
did  not  account  to  them  for  their  share  of  the 
profits  during  the  continuance  of  \yatson's 
ijara  lease. 

Then   as  regards  the    other    contention. 
The    learned  ■  Counsel    for     the    plaintiffs 
answers  it  by  asserting  that  their  right  is  of 
such  a  nature  that  it  could  not  be  enforced 
against  the  Rajah's  mortgagees,  who  had  no 
notice  of  it.     Without  an  inquiry  into  the 
nature  of  this  right,  and  without  an  inquiry 
into  the  question  whether  the  mor%agees  had 
or  bad  not  such  notice,  we  cannot  say  that  this 
is  not  a  sufficient  answer.    Further,  as  I  have 
already  observed   before,   it  is   a  question 
which  would  require  serious  consideration  in 
this  case,  whether  the  provisions  of  section 
29  of  Act  L  of  1845  would  not  enure  to 
the  benefit  of  the  plaintiffs.    Although  it 
has  been  declared  by  a  competent  Court  that 
the  revenue-sale  of  the  zemindary  in  1848 
is  to  be  treated  as  a  mere  private  sale  be* 
tween  the  defendants  on  the  one  hand  and 
the  auction-purchaser  and  the  subsequent 
transferees  on   the  other   hand,   it   by   no 
means  follows  that,  after  the  zemindary  came 
back  to  the  defaulting  proprietor,  the  under- 
tenants would  not  be  entitled  to  rely  upon 
section  219  of  the  Sale  Law  of  1845   ^^^ 
being  restored  to  their  tenures. 

For  these  reasons  I  do  not  think  that,  at 
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this  Stage  of  the  case,  without  a  trial  of  it, 
the  plaintiffs'  case  should  be  dismissed  as 
barred  by  limitation. 


The  15th  June  1876. 

Present : 

The  Hon'ble  Louis  S.  Jackson  and 
F,  A.  Glover,  Judges, 

Limitation— Adverse  Possession  ^  Foreclosure 

of  Mortgage* 

Case  No.  912  of  1871. 

Special  Appeal  from  a  decision  passed  by  the 
Officiating  Judge  of  Nuddea^  dated  the  4th 
May  iSjif  affirming  a  decision  of  the  Sub* 
ordinate  Judge  of  that  District^  dated  the 
26th  May  tSjo, 

Kanti  Chunder  Mookerjee  (Defendant), 

Appellant^ 

Versus 

Bamun  Doss  Mookerjee  (Plaintiff), 
Respondent, 

Saboos  Hem  Chunder  Banerjee^  Ashootosh 
Dhur,  and  Jadub  Chunder  Seal  for  Ap- 
pellant. 

Mr,  J,  S,  Rochfort  and  Baboo  Sreenath 
Doss  for  Respondent, 

Where  a  plaintiff,  who  had  acquired  the  right  of  a 
mortgagee  in  a  putnee  turruF,  had  foreclosed  the  mort- 
gage under  a  decree  of  the  Supreme  Court  in  1852,  but 
had  omitted  to  take  out  execution  until  1869  when  he 
first  sought  to  obtain  possession,  and  defendant  put  in 
a  claim  to  the  turruf  on  the  ground  that  his  predecessor 
in  title  had,  as  dur-putneedar»  paid  in  the  revenue  to 
save  the  putnee,  and  had  taken  possession  of  the  estate 
under  s.  13,  Regulation  VIII.  of  1819,  and  the  lower 
Courts  found  that  plaintiff  was  entitled  to  recover 
possession,  because  the  dur*putneedar  had  recovered 
the  amount  of  his  deposit  in  the  intervening  years, 
HELD  by  the  High  Court  that  the  plaintiff's  claim  was 
barred  by  limitation  : 

Held,  also,  that  the  dur-putneedar's  occupation  of 
the  putnee  after  his  lien  on  it  had  expired  was  an  adverse 
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possession,  which  the  plaintiflfs  were  boaodtoi 
soon  as  they  became  aware  of  It ;  and  that  Ab  < 
tion  was  not  loosened  by  the  fact  that  tbe 
on  the  expiry  of  their  lien,  were  bonnd  to  fiad^ 
owners  and  deliver  op  the  estate  to  theia. 

Jackson^  7'.— The  facts  of  this 
which  are  a  little  complicated,  axe 
stated  in  the  judgment  of  Mr.  Hi 
the  Officiating  Judge  of  Noddea. 
plaintiff,  it  seems,  is  one  of  several 
who,  having  acquired  the  rights  of 
mortgagee  in  a  share  of  the  putnee  Ti 
Santipore,  foreclosed  the  mortgage  ai 
decree  of  the  late  Supreme  Court  of 
year  185a.  The  full  share  so  f< 
was  3  annas  11  gtmdas,  aud  tbe 
suit  relates  only  to  a  portion  of  that 
m.,  II  gun  das  13  kags  16  teeles. 
persons  whose  rights  were  thus  fori 
were  one  Raj  Chunder  or  Raj  Mohoo 
Hur  Mohun.  It  seems  that,  at  tbe  tii 
the  foreclosure,  the  putnee  was  in  tbe 
sion  qf  Raj  Kisto  Roy,  who  admittedly 
no  other  than  an  ostensible  holder; 
under  these  circumstances,  the  putnee faai 
fallen  into  arrears,  this  Raj  Kisto, 
as  a  dar-putneedar,  was  allowed  to 
in  the  amount  of  revenue  in  default, 
under  the  provisions  of  section  13  of 
gulation  VIII.  of  18 19,  was  allowed 
get  possession  of  the  mehal,  with  a 
to  the  satisfaction  of  the  lien  which  he 
acquired  by  this  payment.  The 
who  had  foreclosed,  finding  this  to  be 
state  of  things,  made  no  attempt  to  ol 
possession,  and  never  executed  the  di 
which  they  had  got  in  the  Supreme 
and  it  was  not  until  the  commencement 
the  suit  out  of  which  this  special  appeilj 
arises — apparently  some  time  in  1869— thtt 
any  attempt  was  made  to  enforce  thsl 
rights  acquired  under  that  decree.  Meaa^ 
while  one  Omesh  Chunder  Roy  b  said 
to  have  purchased  the  rights  of  Raj  Kisto^ 
whatever  they  were.  He  died  and  wai 
succeeded  by  his   widow   Gyalri,  who,  in 
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torn,  is  represented  by  other  parties,  defend- 
ants in  the  cause.    The  Subordinate  Judge 
overruled    the    various    pleas    in    defence, 
and  gave  the  plaintiff  a  decree,  finding  on 
the    evidence   that   the   amount    deposited 
by  the   dur-putne6dar    to  save  the  estate 
had   been   realized   by  the  year    1265,  and 
that  consequently  the  putneedar  was  entitled 
to  possession.     This  decision   was   upheld 
in  an  elaborate  judgment   of    the  District 
Judge    in    appeal.    The     main    question 
which  we  had  to  consider  in  special  appeal 
was  whether,  under  the  circumstances,  the 
plaintiff's  suit  was  not    barred.    Now,  as 
between    the     plaintiff    and    the    original 
mortgagors,  kaj  Mohun  and  Hur   Mohun, 
there    can    be    no    doubt    that    he   would 
be  barred,   because  the   time  within  which 
he  could  have  executed    the  decree  of  the 
Supreme    Court    has    long    since  expired; 
but    it    is    alleged    that  those  persons  had 
long  ceased  to    hold   any  possession  or  to 
assert    any    rights    which    they    had,    and 
that  there  is  no  question  between  them  and 
the  plakitiff  ;  and  as  to  those  who  represent 
Omesh    Chunder   and    his    widow,  Gyatri 
Dassee,  it  is  contended  that,  as  the  owners 
could  not  seek  to  recover  possession,  which 
indeed  the  Collector  had  expressly  interfered 
to  protect,  without  first  paying  off  the  amount 
paid  by  Raj    Kisto,    the    plaintiff  was  not 
called  upon  to  take  any  steps  until  it  could 
have  been  ascertained  that  the  deposit  had 
been  satisfied  out  of  the  rents  and  profits. 
Now,  it  appears  to  us  clear  that  Raj  Mohun 
and   Hur   Mohun  or  any  persons  claiming 
under  them  might,  by  reason  of  the  plaintifiF 
having  omitted  to  take  out  execution  of  the 
decree  of  1852,  successfully  resist  the  asser- 
tion of  any  right  accruing  under  that  decree, 
execution   being  completely    barred.    The 
persons  in  possession,  no  doubt,  hold  upon  a 
different  ground,  m.,  as  representing  a  title 
derived  from  Raj  Kisto  or  Omesh  Chunder 
Roy  which  appears  to  be  the  same  thing, 


and  it  is  said  that,  inasmuch  as  those  persons 
were  clearly  entitled  to  retain  possession  down 
to  the  year  1 265,  the  plaintiff  had  no  cause  of 
action  until  that  time,  and  the  Judge  observes 
that  those  persons  being  regarded  in  the  light 
of  mortgagees,  or  in  a  sense  trustees  for  the 
owners,  were  bound,  as  soon  as  the  lien  was 
satisfied,  to-  seek  out  the  owners  and  deliver 
over  possession  to  them.     But  it  is   clear 
from  the  statement  of  facts  in  the  plaint  and 
from  the  circumstances  of  the  case  that  this 
plaintiff  and   the  other  persons   interested 
with  him  knew,  and  have  known  all  along, 
that  this  alleged  deposit  by  the  dur-putneedar 
was  a  mere  sham,  and  was  merely  a  device 
to  preserve  the  putnee  in  the  hands  of  Omesh 
Chunder  Roy.  That  being  so,  the  possession 
so  held  and  kept  was  undoubtedly  an  adverse 
possession  to  the  plaintiff,  which  of  course 
that  of  the  mortgagee  would  not  have  been. 
The  Judge  considers  that  the  circumstances 
do  not  amount  to  a  fraud,  but,  as  he  calls  it, 
only  to  a  "  harmless  device  to  save  the  pro- 
perty from   the   calamitous  effect  of  some 
accident."     But,  whether  fraudulent  or  not, 
it  was  not  a  real  deposit,  or  a  case  of  right 
accruing    under  section   13   of   Regulation 
VIII.  of  18 19.    It  was  an  arrangement  for 
the  purpose  of  defeating  the  rights  of  other 
persons,  and  it  was  one  which  the  plaintiff 
was  entitled  to  question  and  was  bound  to 
challenge  as  soon  as  it  came  to  his  notice. 
It  is  not  pretended  that  he  had  not  known  the 
real  nature  of  the  transaction  until  within  12 
years  before  the  commencement  of  the  suit. 
That  being  so,  it  appears  to  us  that  limitation 
applies,  that  the  suit  is  too  late»  and  that  the 
judgments  of  the  Courts  below  are  erroneous 
and  must  be  reversed  with  costs. 

It  may   be  suspected    with  reference  to 
the  share   which  is  in  contest  in  this  suit* 
that  the  present  claim  is  experimental. 
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The  17th  June  1876. 

Present : 

The  Hon'ble  Louis  S.  Jackson  and  W.  F. 
McDonell,  Judges, 

Decree  for  Account  with  Power  to  Redeem- 
Double  Sale. 

Case  No.  67  of  1875. 

Regular  Appeal  from  a  decision  passed  by 
the  First  Subordinate  Judge  of  Zillah 
24-Pergunnahs^  dated  the  agth  December 
1874. 

James  Mackillican  (Plaintiff),  Appellant^ 

versus 


The  facts  of  this  case  are  cleailf 
in  the  judgment  of  the  Sabordinve 
and  are  as  follow  :     The  plaimifi 
two  pieces  of  land   in  village  D 
within  Dehi  Punchannogram, 
pectively  about  35  and  40  beegbas,  at 
in  execution   held   by  the  Registnr 
High  Court  on  the  30th  Jatj  1 872. 

The  plaintiff  alleged  that    the 
form  holdings  Nos.  55  and  56  of  the 
tor's  registeri  and  that,  he  was  op 
the  defendant  Kalidas  Rcy    and 
taking  possession  of  them  on  the 
the  lands  having  been  previonslj  p 
by  them  (the  defendants)  at  a  sale 
Kalee  Doss  Roy  and  others  (Defendants),   I  the  Sheriff  of  Calcutta   in  execniion  of 

Respondents.  cree  against  SreemutteeNobinmonce 

Messrs,  Apcar^    W,  Jackson^  and  Morgan    Charu  Chundcr  Ghose,  and  Shirish 

for  Appellant. 

Baboos   Vnnodapershad  Banerjee  and  Bung- 
shidhur  Sen  for  Respondents. 


Where  a  plaintiff  sued  to  recover  possession  of  pro- 
perty purchased  by  him  at  an  execution-sale,  and 
agrreed,  on  his  title  being  contested  by  persons  claiming- 
to  have  purchased  the  same  property  at  an  earlier  exe- 
cution-sale, to  take  a  decree  for  an  account,  with  power 
to  the  defendants  to  redeem  the  property  on  payment  of 
what  was  due  within  a  fixed  period,  he,  the  plainti£F, 
being  entitled  to  foreclosure  in  default,  but  the  Subor- 
dinate  Judge,  after  fixing  several  issues,  dismissed  the 
suit  on  the  first  one,  regarding  the  identity  of  the  land 
in  suit  with  that  actually  purchased  by  plaintiff.  Found 
that  there  was  suflScient  evidence  of  the  identity  of  the 
land,  and  held  that  a  decree  should  be  given  for  an 
account  with  power  to  defendants  to  redeem  within 
six  months,  plaintiff  foreclosing  in  default  t 
.  Held,  also,  that,  as  defendants  were  not  parties 
to  the  suit  in  the  High  Court  for  foreclosure  of  the 
mortgage  on  which  plaintiff  purchased,  their  rights 
could  not  be  affected  by  the  decree  or  by  the 
proceedings  in  execution : 

Hbld,  also,  that  the  mere  fact  of  the  plaintiff's  pur- 
chase being  good  did  not  destroy  or  extinguish  the 
purchase-rights  of  the  defendants. 

This  was  a  suit  for  recovery  of  possession  of 
properties  purchased  at  a  s.ile  held  jn 
execution  of  decree  under  a  mortgage,  laid 
at  Rupees  10,125. 


Ghose,  on  the  27th  March  1865. 

The  title  set  forth  by  the  plaintiff  b 
Sreemuttee   Nobinmonee   Dassee    and 
other  two  persons  named  above,  to 
whom  the  property  originally  belonged^ 
mortgaged  the  same  with  other  lands  to  1 
Mr.  J.  J.   Shillingford  on  the   29lh 
1864  ;  ^s^t  the  latter  sued   for  foreck 
mortgage  in  the  Original  Civil  Jurisdi< 
the  High  Court,  and  obtained  a  decree, 
the  consent  of  the  mortgagors^  for  ihe 
the  mortgaged  premises   on  the  21A 
1866  ;  that  afterwards  the  said  Mr.  Sfaii 
ford  dying,  his  executors  and  trustees 
his  rights  and    interests   in   the  decree 
the  plaintiff    under    a  deed  of  assigni 
dated     the     17th    November     1871; 
thereupon   he,    the  plaintiff,  carried   on 
execution  of  th  e  original  decree,  and 
tually  procured    the  sale  of  the  moitf 
premises  and  purchased  the  disputed  Ui 
himself  for  a  sum  of  rupees  one  thousauL 

The  plaintiff  co  ntended  that,  as  tbe 
fendants^  purchase  took  place  subseqaent  19^ 
the  dale  of  the  mortgage  to  Mr.  SbiUiagfordt  \ 
their  rights  cann  ot  prevail  over  hlit  iu  * 
having  acquired  the  rights  of  the  mortgage**  ' 
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litood  at  the  time  of  the  mortgage 
of   his  purchase  in   execution  of 
rlosure-decree. 
.issues  framed   by  the  Subordinate 

tbodied  all  the  objections  raised  by 

idants  to  the  plainiifi's  claim. 
LCs  were  as  follow  : — 
^Whether  the  plaintiff  purchased  the 
iprised  in  holdings  Nos.  55  and 

cecution  of  the  High  Court  decree, 

ther  the  said  decree  was  founded  on 
? 

•Whether  the  sale  held  by  the  High 
[of  lands  situate  in  the  24Pergunnahs 
far  want  of  jurisdiction,  and  can  the 

acquire  any  rights  under  such  a  sale  ? 
-When    the    defendants    were    not 

to  the  suit  in  the  High  Court  for 
mre  of  the  mortgage,  can  their  rights 
Jtcd  by  the  decree  passed  in  it  or  by  the 
lings  held  in  execution  ? 

-If  the  plaintiff's  purchase  is  good 
did,  whether,  in  consequence  of  the 
iving  been  made  to  satisfy  a  prior 

!- lien,  thesubsequent  purchase-rights 

^fendants  have  become  extinguished 

troyed  ? 

Subordinate  Judge  then  commenced 

:ision  by  saying  that,  "  if  the  lands 

sed  by   the   contending    parties    are 

mtical,  then  the  defendants  cannot  be 

allowed   to   question  the   validity    of 

tlgh  Court  decree  or  the  sale    held 

it,  nor  can  he  be  allowed  to  question 

'plaintiff's    rights    derived    under   such 

The  question  regarding  the  identity 

lands  arises  first  in  this  case.  And 
for the]reasons detailed  in  his  judgment. 
Subordinate  Judge  found  that  "the 
^renot  identical,  and  that  the  plaintiff 
have  purchased  some  other  lands  than 
ni  holdings  Nos.  55  and  56." 

Stibordinate  Judge,  therefore,  without 
Wetitig  the  merits  of  the  remaining  issues 

Cas^i  dismissed  the  ptaimiS's  suit  on 


the  ground  that  the  plaintiff  had  failed  to 
establish  his  purchase  of  the  holdings  55 
and  56. 

Against  this  decision  the  plaintiffs  have 
appealed,  arguing  that  the  lower  Court  was 
in  error  in  holding  that  the  identity  of  the 
lands  was  not  proved,  and  that  the  land 
claimed  by  plaintiff  as  assignee  of  the 
mortgage  to  Shillingford  are  lands  other 
than  those  occupied  by  the  defendants.  Next, 
that  the  Court  below  should  have  decided 
between  the  rights  of  the  plaintiff  as  pur- 
chaser of  the  interest  and  rights  of  the 
mortgagee,  Shillingford,  under  the  mortgage 
of  37th  April  1864,  against  the  defendants 
as  purchasers  of  the  right,  title,  and  interest 
of  the  mortgagor  under  a  sale  in  execution 
of  decree  in  suit  in  which  Emile  Roberts 
was  plaintiff  and  Nobinmonee  Dassee  and 
others  defendants.  Further  that  as  the 
plaintiff  offered  in  the  Court  below  to  take 
a  decree  for  an  account  with  power  to  the 
defendants  to  redeem  on  payment  of  what 
was  due  within  a  time  to  be  fixed  by  the 
Court,  and  for  foreclosure  in  default,  that 
the  Subordinate  Judge  was  in  error  in  not 
proceeding  to  give  a  decree  in  terms  of  the 
said  offer,  and  that,  irrespective  of  the  said 
offer,  the  Court  having  the  whole  question 
before  it,  and  the  facts  justifying  such  a  de- 
cree, the  Court  ought  to  have  made  the  same. 

Now,  after  perusing  the  evidence,  both 
oral  and  documentary,  we  are  of  opinion  that 
the  grounds  of  appeal  are  valid,  and  that  the 
Subordinate  Judge  was  in  error  in  holding 
that  the  plaintiff  had  failed  to  prove  that  the 
lands  are  identical.  On  the  contrary,  we 
consider  that  there  is  evidence  sufiicient  to 
show  that  the  lands  which  were  mortgaged 
to  Shillingford,  and  which  plaintiff  claims 
as  assignee  of  the  mortgage  to  Shillingford, 
are  the  lands  of  holdings  Nos.  55  and  56  now 
occupied  by  the  defendants.  That  the 
defendants  did  purchase  Nos.  55  and  56,  and 
that  theyare  still  in  possession, is  notdisputed ; 
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the  only  question  is  whether  plaintiff  purchased 
the  same  property.  In  deciding  this  ques- 
tion the  lower  Court  appears  to  us  to  have 
given  far  from  sufficient  weight  to  the 
evidence  of  Charu  Chunder  Ghose,  one  of 
the  mortgagors;  for,  if  his  evidence  be 
believed,  the  lands  are  clearly  identical.  This 
witness  distinctly  stated  that  the  lands  in 
dispute  were  the  only  lands  in  Dakhinpara 
and  Ultadanga  belonging  to  him,  which  were 
intersected  by  the  Eastern  Bengal  Railway. 
He  deposes  that  ''  the  pieces  were  formerly 
''  one,  but  became  divided  by  the  establish- 
''  ment  of  the  £.  B.  Railway ;  no  other  of 
''  my  lands  in  Dukhindari  became  so  divided 
'*  by  the  said  railway.  These  two  pieces 
"  were,  as  we  know,  in  village  Dukhindari. 
"  All  my  properties  have  been  sold  under 
"  decrees  of  Court,  and  this  amongst  the  rest. 
*'  In  Ultadanga  and  Dakhinpara  I  had  no  other 
**  land  which  was  similarly  cuf  /h rough  by  the 
**  railway."  Now,  the  only  reasons  assigned 
by  the  Subordinate  Judge  for  discrediting 
his  evidenoe  is  that  the  witness  could  not 
have  been  at  the  time  of  the  mortgage  more 
than  34  or  25  years  of  age,  and  that  it  is  not 
likely  that  he  would  have  any  personal 
knowledge  of  the  lands  mortgaged,  and  that, 
if  he  knew  at  the  time  that  the  lands. were 
included  in  the  Collectorate  holdings,  why 
did  he  not  mention  the  holdings  in  the 
mortgage-deed.  The  reason,  however,  for 
not  mentioning  these  holdings  may  very 
possibly  have  been  that  the  lands,  it  was 
thought,  could  be  more  easily  identified  by 
the  description  given  of  them  in  the  deed, 
the  railway  having  intersected  holding  No.  55, 
and  a  considerable  portion  of  this  holding 
having  been  taken  up  by  the  railway,  it 
certainly  seemed  easier  to  define  the  lands  as 
divided  into  two  plots — one  lying  to  the  east 
and  the  other  to  the  west  of  the  railway. 

From  the  register  of  holdings  (see  page 
13,  Appendix  i  of  the  paper-book)  it  appears 
that  the  area  of  holding  No.   55  was  90 


beeghas    19  cottahs  6    cbittaks  2 
and   the  area  of  No.    56  was  11 
13  cottahs  2  cbittaks  3  katchas, 
total  of  103  beeghas  1 1   cottahs  S 
5  katchas,  and,  if  from  this  be  ded 
28- 1 6- 1 5  taken  up  by  £.   B. 
area  remaining  is  74-14*13-51  or*  A 
numbers,  about  7  5  beeghas,  the  area 
in  the  deed,  and  from    an  ex 
the  copy  of  the  map  of  sob-divisioB 
filed   in   this  case,   and    by 
direction  the  railway  runs  tbroagh  tbii 
division,  it  is  seen  that  the  descriptioa 
in  the  deed  of  the  size  of  the  respective 
viz,y  35  and  40  beeghas,  tallies  wiih  the 
the  western  plot  in  which  is  situated  tl» 
of  holding  56  and    part    of    bold 
being  abaut  35  beeghas,  and  the 
in  which  the  remaining  portion  of  N& 
situated,  being  about  40  beeghas. 
fact,  that,  after  this  distance  of  time,  tke 
if!  cannot  identify  all  the  boundaries 
the  description  given  in  the  plaistiff'i 
deeds,  is  not  of  much  consequence.  A 
of  the  robakari   of  the   Jndge  of  the 
Pergunnahs,    dated    4th    July    1865, 
printed  in  page  57  of  the  paper-book, 
that,  even  at  the  time  the  defendaois 
put  in  possession,  there  mast  have  been 
confusion   in  the  boundaries,  for  at 
request    the    boundaries    taken    down 
the  Nazir's  peons  were  omitted  from 
two  sale-certificates,  and  merely  the  Doml 
of  the  division,  sub-division,  and  bol 
were  put  down  as  descriptive  of  the 
We  see  no  reason  for  discrediting  the  evidci 
of  Charu  Chunder,  and  at  the  age  of  2^  he 
tainly  was  old  enough  to  know  his  own 
Taking  all  the  facts  into  considcntm 
hold  that  the   lower  Court  was  in  error 
finding  that  the  plaintiff  had  not  proved 
identity  of  the  land.    We,  therefore,  rcvcrsmi 
the  lower  Court's  judgment,  find  the  first  iss 
in  favour  of  plaintiff,  the  second  issoeas^* 
whether    the    sale    was  void  for  wttt  og 
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►a     was    not    pressed.     And,    as 

ke  third  and  fourth,  it  is  clear  that, 

tefeodants  were  not  parties  to  the 

High  Court  for  the  foreclosure  of 

tgage    that  their  rights   cannot   be 

by  the  decree  passed  in  it  by  the 

igs  held  in  execution ;  nor  does  the 

:t  of  the  plaintiff's  purchase  being 

kd    right  destroy  or  extingufsh  the 

^nt  purchase-rights  of  the  defendants, 

;  consider  that  the  most  satisfactory 

m   to   this  suit  is  that  which   has 

been  offered  by  the  appellants  in 

below.    We  therefore  reverse  the 

the  Subordinate  Judge,  and  direct 

.^ait  be  sent    down  to  the  lower 

rith   directions  that,  in  accordance 

plainlifif's  offer,  an  account  be  taken 

ve  be  granted  to  the  defendants  to 

on  paying  what  may  be  found  due, 

terest   at  six  per   cent.,  within   six 

from  the  dale  of  the  settlement  of 

lainti£f  being  entitled  to  foreclosure 
lit,  each  parly  to  defray  their  own 


The  30th  May  1876. 

Present: 

lon'ble  Sir  Richard  Garth,  KLy  Chief 
htiice,  and  W.  Ainslie,  Judge, 

idaa  Law  —  Inheritance  —  Saham 
k)— Management— Adverse  Possession 
litation— Interest— Mesne-profits. 

Case  No.  78  of  1875. 

Appeal  from  a  decision  passed  by 
Additional  Judge  of  Tirhoot,  dated 
fipM  September  iSy^. 

Abdool  AH  (one  of  the  Defendants), 
Appellant^ 

versus 

Massamut  Kulsum  (Plaintiff), 
Respondent, 


Mr.  G.  Gregory  for  Appellant. 
Afr,    Woodroffe  for  Respondent. 

Where  the  daughter  and  heiress  of    a   deceased 
Mahomedan  sued  his  brother  and  alleged  manager  for 
her  saham  (share)  in  her  father's  property,  which  was 
held  in  the  name  of   the  said  brother  and  of  other 
persons,    and  explained    that  her  father  had  never 
purchased  property  in  his  own  name,  because  he  was  a 
sheristadar  in  the  Dis  trict  Court,  whereas  the  brother 
had  no  official  connection,   and  had  time  to  look  after 
the  property,  but  the  said  brother  opposed  the  claim^ 
pleading,  firstly,  that  he  had  purchased  most  of  the 
property  in  suit  in  h  is  own  name  with  his  own  money  ; 
but,  secondly,  that,  even  if  it  had  been  otherwise,  his 
possession  of  the  property  and  enjoyment  of  the  rents 
for  twelve  years,  during  which  he  was  not  shown  to  have 
made  any  payments  to  plaintiff^  would  have  set  a  bar  to 
this  suit  by  limitation,   weld,  firstly,  that,  if  defendant 
had  been  acting  as  manager,  as  he  was  found  to  have 
been  acting  in  regard  to  some  portions  of  the  property 
in  suit,  his  holding  could  not  be  regarded  as  an  adverse 
possession,  or  give  rise  to  any  issue  in  limitation ;  and, 
secondly,  that  the  lands  forming  the  subject  of  the  suit 
were   of   various    kinds,    and    must    be   dealt   with 
separately  as  follows  :— 

1.  There  were  different  lands  conveyed  by  one  deed 
to  defendant  and  to  other  persons  in  a  way  in  which 
defendant  would  not  have  had  them  conveyed  at  pur* 
chasJe  had  he  been  the  real  purchaser ;  but  in  which  an 
official  like  plaintiff's  father,  purchasing  benamee^; 
was  likely  to  have  disposed  of  them.  Plaintiff  must 
take  a  decree  for  her  share  in  these. 

2.  There  were  lands  purchased  either  in  the  name' 
of  plaintiff's  deceased  brother  or  jointly  in  his  name  and 
in  that  of  defendant,  lands  which  there  was  no  reason 
for  supposing  that  defendant  would  have  purchased 
benamee  or  jointly  with  his  nephew,  if  he  had  provided 
the  money ;  and  for  these  also  plaintiff  was  entitled  to 
a  decree. 

3.  Plaintiff  had  no  right  to  certain  lands  bought  in 
the  name  of  a  stranger  who  appeared  and  deposed 
that  they  had  been  bought  by  defendant. 

4.  There  were  some  lands  in  respect  of  which  plaint- 
iff relinquished  her  claims* 

5.  There  were  ancestral  lands  in  which  defendftstr 
had  a  right  to  share  with  plaintiff ;  and  other  ancestral 
lands  which  plaintiff  had  parted  with  to  defendant  for 
valuable  consideration,  and  in  which  no  right  survives 
to  plaintiff. 

6.  There  were  other  lands  in  respect  of  which 
defendant  demanded  only  abatement  of  interest  or 
release  from  liability  for  mesne- profits. 

The  defendant's  omission  to  appear  and  give  evi- 
dence in  regard  to  matters  which  he  could  best  clear 
up  was  held  to  strengthen  the  presumption  against 
him. 
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This  is  a  suit  brought  by  Mussamut 
Bibee  Kulsum,  the  younger  daughter  and 
one  of  the  heirs  of  the  late  Tobaruck  Ali, 
who  died  on  the  7th  of  March  1867,  to 
recover  possession  of  her  7  saham  share  of 
certain  property  which  is  detailed  in  a 
schedule  to  the  plaint,  and  which  is  alleged 
to  have  belonged  to  Tobaruck  AH  in  his  life- 
time. 

The  defendants  in  the  suit  were,  in  the 
first  instance,  Mussamut  Mahmudunnessa, 
Tobaruck  All's  widow,  Mussamut  Noorjehan, 
Tobaruck  All's  elder  daughter,  Mussamut 
Shurfunnessa,  the  widow  of  Shaikh  Abdool 
Aziz,  Tobaruck  All's  only  son,  who  died  on 
the  15th  July  1871,  and  Shaikh  Abdool  Ail, 
the  brother  of  Tobaruck  All,  -and  Abdool 
Ghunni,  said  to  be  the  servant  of  Abdool  Aziz. 
Subsequently  to  the  institution  of  the  suit, 
some  additional  defendants  were  allowed  to 
intervene  as  claiming  to  be  co-heirs  of 
Tobaruck  Ali  with  the  plaintiff  of  the  pro- 
perty in  dispute,  m.,  Mussamut  Hosaini, 
who  claimed  to  be  the  second  wife  of  Toba- 
fuck'Ali,  with  her  minor  son,  Abdool  Guffoor ; 
and  Mussamut  Batalan,  who  claimed  to  be 
the  third  wife  of  Tobaruck  Ali,  with  Abdool 
Rohman,  her  son,  and  Wahideen,  her  daugh- 
ter, both  minors. 

The  facts  were  these ;  Tobaruck  Air,  for 
many  years  of  his  life,  was  the  sheristadar 
in  the  offices  of  the  Collector  and  Judge  of 
Ziliah  Sarun,  Shahabad,  Gya,  Patna,  and 
Bhaugulpore ;  and  the  plaintiff's  case  was 
that  in  that  capacity  he  earned  consider- 
able sums  of  money  which  he  laid  out  from 
time  to  time  in  the  purchase  of  landed 
estates;  but,  inasmuch  as  it  was  not  expe- 
dient for  him  as  a  sheristadar  to  disclose  the 
fact  of  his  acquiring  these  estates  in  the 
neighbourhood,  he  made  his  purchases  gen- 
erally in  the  name  of  his  son  Abdool  Aziz 
and  others,  and  through  his  brother  Abdool 
Ali,  with  whom  he  lived  in  commensality 
in  the  same  house  for  many  years,  if  not 


actually  up  to  the  time  of  his  dea&j 
that  he  entrusted  the  charge  and 
ment  of   this  property  to  his  bi 
received  the  rents  and  acted  ostei 
the  owner,  and  who  always  lived  at 
while  Tobaruck  was  obliged  to  be 
various  places  transacting  his  Coan- 
The    defendant    Abdool    Ali,    Tol 
brother,  on  the  other  hand,  contended 
portion  of  the  property  (with  certain 
tions   which    will   be   prescDtlj   mei 
ever   belonged   to   Tobarack  or  to 
Aziz,  but  that  it  all  belonged  to  hii 
had  been  purchased  with  his  own  moi 
his  own  benefit;  and  that,  aUhongh 
portions   of    it   were    conveyed    to 
Aziz,  those  were  merely  purchases, 
Abdool  Ali,  having  no  child  of  his  01 
made  benamee  in  his  nephew's  name, 
moreover,  contended  that,  as  he  had 
been   in  possession  for  upwards  of 
years,  and   it  was  not  shown  that 
ever  paid  any  portion  of  the  rents  aad^ 
fits   of  the  property   in  question  to 
ruck   or  any  other  person,    the 
Limitation  was   a   bar  to   the   claiuL 
defendant  Shurfuanessa's  answer  as 
portions    of    the    property     was,    that^ 
gundas   in   Mouzah  Salimpur  Back< 
and  the  houses  upon  that  land    wet^' 
dowed  by  Tobaruck  Ali  for  the 
of  a  mosque  which  he  had  built,  and 
the  plaintiff  had,  therefore,  no  claim  to' 
estate.     That   7  pie  6  krants  less  a 
tion   in    Mouzah   Pukri    Barai,   and  7 
in  Mouzah  Nursinda,  had  been  inherit 
Abdool  Aziz  from  his  father  and  held  by] 
(Shurfunnessa),    as    her    hosbadd's  vj( 
as  security  for  her  dower ;  and  one  ansa- 
Mehal  Barhourra  had  also  been  acqairedi 
Abdool    Aziz    in    his  own    right,   and 
similarly    subject    to    her   lien  for  io\ 
It    was    admitted     that     Mussamat   Ms 
mudunnessa,   Mussamut  Noor  Jehan, 
Mussamut     Shurfannessa      were    rigl 
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Tobaruck  Aii;   but  the  claims  of 
kut     Hosaini    and   Mussamut    Baia- 
their  children  were  disputed  by  the 
on    the    ground   that  they    were 
^arack   Ali's  wives,    and    that   the 
were     illegitimate.     Several     wit- 
were    examined     on    the    part     of 
fintiff     to    show    that    Abdool     Ali 
rnlf  as  manager  of  the  property,  and 
^baruck   was  the   real    owner,    and 
were   examined  on  the  part  of   the 
\t   to  prove  that  Abdool  Ali   pur- 
ihe  estates  with  his  own  money,  and 
acted  as  the  actual  owner. 
learned  Judge  in  the  Court   below 
in    favour  of   the    plaintiff,   on    the 
that  nearly  ali  the  property  in  ques- 
purchased  by,  and  belonged   to, 
:k  Ali,   and  that  Abdool  Ali   only 
it  for  his  bro;her;  and  he  further 
that    neither     Hosaini    nor    Batalan 
le  lawful  wives  of  Tobaruck  Ali,  and 
Mther   they,   nor  their  children,  had 
dm   to    the   property    as   his    heirs. 
stiy,  as  to  the  property  claimed  by 
kessa,    the    Judge    finds   that    this 
longed  to  Tobaruck,  and  that  Shur- 
could  only  claim  in  right  of  her 
Abdool  Aziz  to  share  with  the  other 
This    decision  of   the   Court  i)elow 
[iven    rise   to  three  appeals — one  hy 
a  Ali,  the  brother  of  Tobaruck,  with 
we    have    now    to    deal;     another, 
l3»  by  Mussamut  Batalan  and  Mus- 
Hosaini  and  their  children;  and  a 
No.  87,  by  Mussamut  Shurfunnessa. 
Is  necessary  for  the  purposes  of  t^is 
to  deal  with  the  several  properties  in 
seriaiim,  and  it  will  be  convenient  to 
io  this  respect  the  course  which  has 
taken  by  the  Judge  in  the  Court  below 
to   adopt    his    designative    numbers, 
first  was  an  estate  consisting  of  an 
Aare    in   a  village    called   Chuck 

This  appears  to  have  been  acquired 
Vol  XXV. 


partly   under  a  bill  of  sale  dated  the  23rd 
May  1857,  by  which  a  share  in  a  property 
called  Gobindpore  was  conveyed  to  Abdool 
Ali  (the  brother  of  Tobaruck),  and  a  4-anna 
share  in  Chuck   Bhikari    was   conveyed   to 
Abdool  Aziz  and  two  other  persons  jointly, 
one  half  to  the  former,  and  the  other  half  to 
the  two  latter.     Then  it  appears  that,  under 
an  execution-sale,  Abdool  Aziz   purchased 
other  six-anna  shares  in  Chuck  Bhikari,  being 
the  half  of  12  annas  covered  by  the  certifi-r 
cate  of  sale  issued   in  the  joint  names   of 
himself  and  Bahadpor  Ali  and  Anwar  AX\% 
the  two  persons  above  alluded  to,   so   that 
eight-annas  shares  were  purchased  altogether 
in  his  name.     The  defendant  Abdool  Ali  has 
called  witnesses  to  show  that  he  was  the  person 
who  effected   both   these  transactions;  that 
Abdool  Aziz  was  at  that  time  a  minor;  and 
that  he,  Abdool  Ali,  has,  from  the  time  of  the 
acquisition  of  the  property,  been  the  manager^ 
and  received  the  rents  and  profits  of  it'.     His 
case  is  that,  as  he  had  no  child  of  his  own» 
he  purchased  that  as  well  as  other  properties 
which  will   be  mentioned   presently  bena- 
mee    in    the    name   of    his   nephew.    The 
evidence,    however,    which    he    has    called 
upon    this    point    is    consistent    with     the 
case  on  both    sides.     It  is  asserted  by  the 
plaintiff  that  Tobaruck  very  seldom  acquired 
property  in  his  own  name,  for  the  very  good 
reason  that,   being   the  sheristadar  succes- 
sively of  several  Courts  in  the  neighbour- 
hood, he  did  not  wish  it  to  be  known  that  he 
was  owner  of  landed  estates  there,  and  he 
therefore  deputed  his  brother,  who  was  living 
with   him  and  was  constantly  at  home,  not 
only  to  buy  the  estates,  but  to  take   upon 
himself  the  entire  management  and  apparent 
ownership  of  them.     In  this  point  of  view> 
Abdool  Ali,  whether  he  bought  for  himself 
or  his  brother,  would  of  course   appear  to 
be  the  ostensible  purchaser.    The  money 
would  be  paid  by  him,  and  he  would  be  the 
only  person  known  in  the  transaction.    But 
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then  it  is  said  on  the  part  of  Abdool  Ali 
that,  unless  it  can  be  shown  in  some  way  by 
positive  proof  that  Tobaruck  Ali  was  the 
real  purchaser,  and  that  he  was  in  the  actual 
possession  and  receipt  of  the  rents  and  profits, 
the  property  must  be  considered  to  belong  to 
the  person  who  paid  the  purchase-money,  and 
who  subsequently  was  in  apparent  possession 
and  enjoyment  of  the  estate.  We  consider, 
however,  that  we  are  bound  to  look  to  the 
conveyances  themselves,  to  consider  the  pro- 
babilities of  the  case,  as  well  as  the  evidence ; 
and  moreover  to  see  what  might  have  been 
proved,  as  well  what  has  been  proved,  on  both 
sides.  Now  we  find  here,  in  one  and  the 
same  deed,  one  property  conveyed  to  Abdool 
Alt,  and  another  to  Abdool  Aziz  and  other 
persons.  It  is  not  proved  that  these  persons 
were  in  any  way  connected  with  Abdool  Ali, 
and  no  reason  is  shown  why  Abdool  Ali 
should  have  purchased  the  estate  benamee  at 
all,  and  still  less  why  he  should  by  the  same 
deed  have  purchased  one  property  in  his  own 
name,  and  another  benamee  in  that  of  his 
nephew  and  other  persons.  If  Abdool  Ali 
had  been  really  the  purchaser  of  the  whole, 
he  surely  would  either  have  purchased  the 
whole  in  his  own  name,  or,  if  he  had  wish- 
ed to  buy  benamee,  he  would  have  purchas- 
ed the  whole  in  the  name  of  some  other 
person.  But,  if  there  were  any  reason  why  the 
transaction  should  have  been  carried  out  in 
such  an  unusual  and  improbable  form  as  is 
contended  for  by  Abdool  Ali,  Abdool  Ali 
himself  was  the  proper  and  indeed  the  only 
person  who  could  have  explained  it. 
Tobaruck  Ali  is  dead ;  Aziz,  his  son,  is 
also  dead.  The  ladies  of  the  family  are  not 
likely  to  have  been  entrusted  with  the  secrets 
between  the  two  brothers ;  and,  therefore, 
Abdool  Ali  himself  is  probably  the  only 
person  who  could  have  proved  his  own  case. 
Notwithstanding  this,  and  although  there  is 
no  good  reason  why  he  should  not  present 
himself  in  Court,  Abdool  Ali  abstains  from 


giving   evidence.     This    appears  to 
very  pregnant  omission ;  and,  in  the 
of  any   explanation   which   he  cooU 
given,  we  must  conclude  that  Abdool^ 
was  only  the  purchaser  of  so  mochflll 
property  as  was  conveyed   to  himself 
that  the    remainder  of    the    proper^ 
purchased     either     by     Abdool    Asit 
by     some     other     person     in    his 
Now    it    is    clearly    proved     that 
Aziz  was  not  only  a  minor,  but  that  bei 
no  means  whatever  of  his  own  wiifa 
he  could  have  effected  these  purchasesji 
as  his  father  Tobaruck  had  means, 
nothing   is   more    probable    than   tiuft^ 
should  have  purchased  the  properqr  iaj 
son's    name,    and    through     his    bi 
agency,   we   cannot   resist    the   coi 
that  this  was  the  real  nature  of  the 
tion,  and  that  Tobaruck  was  the  real 
chaser  and  owner  of  the  8 -anna 
Chuck  Bhikari. 

In  this  view  of  the  case,  the  point 
has  been  made  as  to  the  statute  of 
tion  is  unavailing,  because,  if  Abdool  Ail 
not  in  possession  or  receipt  of  the  reilii 
;himself,  but  as  his  brother's  agent,  ▼! 
^what  we  find,  then  it  is   clear  that  Al 

* 

:Ali's  possession  was  not  adverse  to  bis 
ther's  right  : — 

2.  The  same  arguments  and  obsen 
which  apply  to  this  property  No.  i, 
iwith  equal  force  to  several  others  which < 

dispute.  Thus  theestates numbered 3, 4i 5*^ 
8  were  all  purchased  and  conveyed  bf 
dated  19th  April  1844,  one-half  to  Ab^ 
AIh  and  the  other  half  to  Abdool 
Again  the  estate  No.  6  was  purchased  is 
same  way  by  the  same  parties 
a  deed  of  the  31st  December  iHh\ 
The  estate  No.  16  was  purchased  wl 
in  the  name  of  Abdool  Aziz,  and  as  be 
a  minor  at  the  time,  and  had  no  meins«j 
his  own,  and  as  we  find  that  Tobaruck  Al- 
was  purchasing  other  properties  in  his  niiMj 
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we  see  every  reason  for  supposing  that  this 
also  was  purchased  really  by  Tobaruck, 
We  think,  therefore,  that,  as  regards  all 
these  properties,  Tobaruck  was  the  real  pur- 
chaser, and  that  Abdool  Ali,  although  he 
acted  as  the  ostensible  owner,  did  really 
manage  them  and  receive  the  rents  and 
prodts  till  Tobariick's  death  as  the  agent  of 
Tobaruck. 

The  estate  No.  2  stands  upon  a  different 
footing.  That  was  bought  in  the  name  of 
Abdool  Gunni;  and  Abdool  Gunni,  who  is 
called  as  a  witness,  states  that  the  property 
was  purchased  by  Abdool  Ali  with  his  own 
money,  and  that  he,  Abdool  Gunni,  had 
nothing  to  do  with  it.  To  that  estate,  there- 
fore, we  consider  the  plaintiff  has  no  claim. 

Nos.  7  and  9  were  given  up  by  the  plaint- 
iff in  the  Court  below;  and  Nos.  11,  12, 
and  13  concerned  Mr.  Lloyd,  and  not  the 
plaintiff. 

No.  10  was  an  ancestral  property  pur- 
chased by  Mobaruck  Ali,  the  father  of 
Tobaruck  Ali  and  Abdool  Ali ;  and  there  is 
no  reason  for  supposing  that  it  was  not  ac- 
quired by  himself,  and  for  himself.  It 
would  thus  go  to  the  two  brothers,  and  the 
plaintiff  has,  therefore,  a  claim  upon  Toba- 
ruck's  share  of  that  estate. 


No.  ly  will  be  considered  in  the  appeal 
No.  87. 

The  result  will  be  that,  as  regards  appeal 
No.  78  with  which  we  are  now  dealing,  the 
decision  of  the  Judge  will  be  confirmed  as 
regards  the  properties  numbered  i,  3,  4f  5» 
6,    8,    and    10,    but    reversed    as   regards 
those     numbered     2,     r4,    and     15.    The 
plaintiff   will  be   entitled    to    recover  from 
the    appellant,    Abdool    Ali,    mesne-profits 
in  respect  of  the  shares  awarded  to  her  in 
properties  Nos.  i,  3,  4,  5»  ^»  ^^d  10  from  the 
beginning  of  1278  F.  S.  to  date  of  delivery 
of  possession  with  interest  thereon  at  6  per 
cent,  per  annum  from  the  date  on  which 
they  shall  be  ascertained  to  the  date  of  reali- 
zation ;  the  amount  due  as  mesne-profits  to 
be  ascertained  when  this  decree  is  executed. 
That  portion   of  the  decree   which  awards 
possession  of   a  share   in   Mouzah   Kaliho 
(No.  9)    and   mesne-profits  thereof,    being 
contrary  to  the   finding   in  the  judgment, 
must  be  cancelled,  and,  in  lieu  thereof,  there 
will  be  a  decree  dismissing  plaintiff's  claim 
in  respect  of  this  village;  and  so  much  of 
the  decree  as  makes  Abdool  4ii^^leJ[or 

mesne-profits  of  prop«'^«-  ^^  ^^  *^.  .    , 
be  reverseiUdiAV;  has  been  made  lomuy 

liable  wfe  co-defendants  (except  the  m- 


admits 


CKS  snare  ot  tnat  estate.  uauic  w^  co-u^^-^ —  ♦uorci^for 

X*^  A     t<5  Batalan  and  others;  lui 

As  regards  Nos.  14  and  15.  AbdooU^^vening  defendanis,  ^^  butinrespec 

mits  that  these  properties  are  ancatal,  ^g^e-profits  of  Nos.  1    ^o      '       ^^^tShur- 
and  that  Tobaruck  was  entitled  to  hi^hare.^^g  ^5  and  17  ^^  ^^^^^  .   y.    ^  properties 
in    them;    but   he   says,  and   it  h%  been ^^^gga  alone  has  claime    ^^  ^^^  profits  of 
proved  to  our  satisfaction,  that  ma^y  yea^^^  ^^at  she  alone  has  ^"^^^^  ^^^  the  right  of 
ago  Tobaruck  exchanged  his  sha^  m  t^^Ly^^m.  Abdool  AU  does  not   isp^^  ^^^  20;  and 
for  Abdool  All's  share  of  the  fa^^uv-hGlJ  ^he  plaintiff  to  a  share  in  Nos.^  j^  ^  »^^^  ^^^^^ 
It  appears  that  a  valuation  was  made  at  tri<r.  disclaims  all  interest  m       •      cnopOTt  the 
time,    by    which   the  two   properties    were  ^^  evidence  on  the  recor        ^^^  ^^^^  ^^^^ 
estimated  at  very  nearly  the  same  sum;  and     ^^  q{  mesne-ptofits  ot         •     .      xt  is  not 
it  also  appears  that  Tobaruck's  family  have^^^.^gj^galnstanyof  thede  en^^  ^propriated. 
had  the  exclusive  possession  of  the  family-.    ^^  \jy  whom    they   we    ^    r^tWes    of 
house  ever  since.    We  think,  therefore,  that,     ,    ]ehan    and    the    rep    ^-  <,^ecause 
the  fact  of  this  exchange  is  sufficiently  estab-^j^^^^^^udunnessa  are  not     e  .^-  -^^   ^^annot, 
lished,  and  that  the  plaintiff's  claim  fails  as,        v^ave  not   appealed;  an        .^^^^nt 
to  Nos.  14  and  15.  .^^^,(ore,  rectify  any  error  m         ^^ 
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of  the  Court  below  as  regards  their  rights; 
but  it  may  perhaps  not  be  too  late  for  them 
under  the  circumstances  to  appeal. 

The  costs  in  the  Court  -below  in  respect  of 
properties Nos.  i,  3,  4,  5,  6,  and  10,  and  the 
mesne-profits  recoverable  on  account  of  the 
same  must  be  paid  by  Abdool  Ali,  after  deduc- 
tion of  the  costs  to  which  he  is  entitled  in  res- 
pect of  the  claim  to  properties  Nos.  2,  7,  9, 
14,  and  15,  which  has  been,  dismissed,  with 
interest  at  6  per  cent,  from  date  of  decree  to 
date  of  realization. 

We  make  no  order  as  to  the  costs  of  this 
appeal. 


The  30th  May  1876. 

Preseni: 

The  Hon'ble  Sir  Richard  Garth,  Kt.,  Chief 
Justice,  and  W.  Ainsiie,  Judge, 

Mahomedan  Law  ^  Mahomedaa  Marriage  — 
Legitimacy—Presumption  — Substantiyc  Evi- 
•    dence. 

Case  No.  83  of  1875. 

Regular  Appeals  from  a  decision  passed  hy 
the  Additional  Judge  of  Tirhoot,  dated 
19th  SepUmber  1SJ4. 

Mussamut  Butoolun  and  others  (Intervcnors, 
Defendants),  Appellants, 

versus 

Mussamut  Koolsoom  (Plaintiff),  Respondent, 

Case  No.  84  of  1875. 

Mussamut  Butoolun  and  others  (Inlervenors, 
Defendants),  Appellants, 

versus 

Mr.  Lloyd  (Plaintiff)  and  another  (Defendant), 

Respondents, 

Baboo  Chunder  Aladhub  Ghose  for 
Appellants. 

Baboo  Bhowany  Churn  Dutt  for 
Respondents. 

Where  a  Mahomedan  lady  sued  for  a  declaration  of 
the  validity  of  her  marriagre  with  the  man  with  whom  she 
liad  lived,  ftod  of  the  legitimacy  of  their  children  j  and 


relied  apon  tlie  position  which  ber  re] 

her  durini^  his  lifetime  io  his  family, 

ment  of  their  children,  held,  following 

in  Asharfood  Dowlah  Ahmed  Hossetn  Kbaa  « 

Hossein  Khan,  that,  though  the  presomptiMi 

macy  *'  follows  from  the  bed,"  and  le^kmacri 

inferred  from  the  treatment  shown  dnriog 

a  woman  and  her  children,  yet  a  Court,  ia 

this  subject,  would  not  be  justified  in 

presumption  of  fact  which  a  rational  vi«w  ol 

ciples  of  evidence  would  exclude  ;  and  thai,  mm 

of  presumptions  of  fact  must  vary 

cum  stances,  and,  in  the  present  case,  the  ciri 

were  all  such  as  to  throw  the  Court  upon  direct! 

rather  than  upon  presumptions,  the  Cotirt 

in  the  absence  of  substantive  evidence,  aHovtlbCf 

The  appeal  was  accordingly  disoil^sed. 

The  circumstances  above  referred  to  as  thi 
Court  upon  direct  testimony  were,  that  the  lady  i 
was  in  the  suit  and  might  have  given  her  evidesoe 
a  valid  Mahomedan  mkrriage  must  always  be 
in  the  presence  of  witnesses  who  might  have 
moned  as  witnesses  together  with  the  officiating  \ 
or  Kazee ;  and  that  the  evidence  of  one  stich 
who  had  been  called,  actually  threw  doubt  upcvi 

This  case  arises  out  of  the  same 
appeal  No.  78.    Jt  is  an  appeal  by  the 
vening  defendants,  Mussamut  Butooloii 
her  two  minor  children,  Abdool  Rohamairi 
Mussamut  Wahideen,  and  Mussamut  Si 
the  mother  and  representative  of  Muj 
Hosaini  (who  is  dead),  and  Hosaini's 
son,    Abdool    Guffoor,    against    Ihe 
ment  of  the  Lower  Appellate  Court, 
decided  that  Butoolun  and  Hosaini 
the  lawful  wives  of  Tobaruck  Ali,  and' 

their  children  by  him  were  i  I  legitimate, 
consequently,  not  entitled  to  inherit 
properly. 

Whether  the  learned  Judge  was  rigbl^ 
so  deciding  is  the  quesiion  which  we 
to  determine  in  this  appeal. 

It  has  been  very  ably  argued  at  the 
that,  although  there  was  no  actual  evid( 
of  the  marriage  of  either  of  these 
with  Tobaruck,  his  treatment  of  them  aadj 
of  their  children  afford  such  strong  prt-j 
sumptive  proof  of  the  marriages  bavingj 
taken  place  that  the  Court  ought  to  presnaiij 
iij  favour  of  these  mariiages;  and  wiihregarf 
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cfaildren,  that  even  supposing  the 
should  consider  the  evidence  of  the 
e  insafficient,  the  acknowledgments 
by  Tobaruck  in  his  lifetime  of  the 
n  being  his  own  ought  to  suffice  to 
ih  their  legitimacy. 

ral     witnesses    have  been  called   to 
that   these  ladies  and  their  children 

always  treated  by  Tobaruck  with  great 
ss;  that  they  and  his  acknowledged 

Inah  Muddunnessa,  had  each  establish- 

provided    for   them   in   Tobaruck's 

;  that  he  ha?  stated  to  certain  persons 

the  ladies  were  his  wives,  and  that  on 
three  occasions  he  had  spoken  of  the 

ren,  both  to  strangers,  and  on  one  occa- 

to  a  member  of  the  family,   as   his 
en. 

18  contended  that,  upon  the  principles 

down  by  the  Privy  Council,  this  evidence 
to  suffice  to  prove  presumptively  the 

ages  of  the  ladies  and  the  legitimacy 
children,  and  several  authorities  have 
referred  to   in  support  of  that  con- 
n. 

se  authorities  have  for  the  most  part 
carefully  discussed  and  considered  in 
«ase  of  Ashrufood'Dowiah  Ahmed  Hos- 
Khan  and  another  vs.  Hyder  Hossein 
0,*  II  Moore's  I.  A.,  p.  94,' where  the 
ion  arose  as  to  the  legitimacy  of  a 
n  claiming  to  be  the  son  of  the  Prime 
ister  of  the  late  King  of  Oude. 
.In  that  case  their  Lordships  say :    **  The 
piion    of  legitimacy  from   marriage 
ows  the  bed,'  and  whilst  the  marriage 
,  the  child  of  the  woman  is  taken  to  be 
husband's  child;  but  this  presumption 
tews  the  bed,  and  is  not  antedated  by 
ion.  .An  ante-nuptial  child  is  illegitimate, 
child  born  out  of  wedlock  is  illegitimate; 
acknowledged,  he  acquires  the  status  of 
fcgitimacy.    When,  therefore,  a  child  really 
jW^gitimate  by  birth  becomes  legitimated,  it 


is  by  force  of  an  acknowledgment,  express 
or   implied,   directly   proved   or  presumed^ 
These  presumptions  are  inferences  of  fact. 
They  are  built  on  the  foundations  of  the  law, 
and  do  not  widen  the  grounds  of  legitimacy 
by  confounding  concubinage  and  marriage. 
The  child  of  marriage  is  legitimate  as  soon 
as  born.    The  child  of  a  concubinage  may 
become  legitimate  by  treatment  as  legitimate. 
Such   treatment    would  furnish  evidence  of 
acknowledgment.     A    Court  would  not  hi 
justified^   though   dealing    with   this  subject 
of  legitimacy y   in  making  any  presumption 
of  fact  which  a  rational  view  of  the  prin* 
ciples    of    evidence     would    exclude.     The 
presumption  in  favour  of  marriage  and  legiti- 
macy must  rest  on  sufficient  grounds,  and 
cannot  be  permitted  to  override  overbalanc- 
ing proofs,   whether  direct  or  presumptive. 
The  case  of  Mahomed  Bauker  Hossein  Khan 
vs,  Shurfoon  Nessa  Begum*  (8  Moore's  I.  A. 
Cases,  p.  159)  affirms  this  principle.     Their 
Lordships  said  in  that  case,  which  was  one 
of  legitimacy  under  the  Mahomedan  Law: 
'  In  arriving  at  this   conclusion,   they   wish 
to  be  distinctly  understood  as  not  denying  or 
questioning  the  position  that,  according  to 
the  Mahomedan  Law,  the  law  which  regu- 
lates the  rights  of  the  parties  before  us,  the 
legitimacy  or  legitimation  of  a  child  of  Maho- 
medan parents  may  properly  be   presumed 
or  inferred  from  circumstances  without  proof 
or  at  least  without  any  direct  proof  either  of 
a   marriage   between  the  parents  or  of  any 
formal  act  of   legitimation.     Here  there  is, 
to  their  Lordships'  judgment,  an  absence  of 
circumstances  sufficient  to  found  or  justify 
such  a  presumption  or  such  an  inference.' 

"  Their  Lordships  are  not  aware  that  these 
principles  have  ever  been  lost  sight  of  in 
the  Courts  in  India.  They  believe  that  they 
have  been  constantly  observed  by,  and  have 
guided  the  decisions  of,  their  Lordships  of 
the  Judicial  Committee." 
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Again  in  p.  ii6  their  Lordships  say : 
'*  This  case  then  must  be  determined  on  the 
principles  of  evidence  which  are  applicable 
to  presumptive  proof,  every  reasonable  legal 
presumption  being  made  in  favour  of  legiti- 
macy.  The  force  of  presumptions  of  fact 
as  evidence  will  vary  ivith  varying  circum-  \ 
stances,  and  cannot  well  be  fixed  by  decision. 
The  Courts  have  properly  presumed,  in 
many  cases,  both  marriage  and  acknowledg- 
ment ;  for  to  presume  acknowledgment, 
and  to  consider  treatnient  as  tantamount 
to  it,  is  virtually  the  same  thing.  The  loss 
or  destruction  of  evidence  by  tim's  or  design 
is  as  likely  to  take  place  with  respect 
to  acknowledgment  as  witt)  respect  to  any 
other  subject;  and,  whilst  matters  of  the 
highest  import  are  capable  of  being  inferred, 
and  are  inferred  from  circumstances,  it  would 
be  a  merely  arbitrary  limitation  of  legitimate 
inference  to  exempt  this  one  subject  from 
its  operation." 

It  is  clear  from  these  remarks,  which,  we 
believe,  do  correctly  embody  the  law  upon 
this  subject,  that,  although  under  certain 
circumstances  the  Court  are  at  liberty  to 
presume  the  fact  of  ^larriage  and  the  status 
of  legitimacy,  and  are  bound  moreover  to 
make  every  reasonable  presumption  in  favour 
both  of  one  and  the  other,  still  the  question, 
whether  such  a  presumption  ought  to  be 
made,  must  depend  upon  the  circumstances 
of  each  particular  case,  and  upon  the  evi- 
dence which  has  been,  or  which  might  have 
been,  adduced  in  that  case. 

It  often  happens  in  cases  of  disputed 
inheritance  that,  from  the  death  ef  parents 
and  relatives,  or  through  lapse  of  time  or 
from  other  causes,  it  becomes  impossible  to 
establish  the  fact  either  of  marriage  or  legi- 
timacy by  direct  substantive  proof  and  con- 
sequently neither  the  parties  nor  the  Court 
have  materials  within  their  reach  to  guide 
them  to  any  certain  conclusion.  In  such 
cases  recourse  must  necessarily  be  had  to  the 


best  evidence  that  can  be  procared ;  and 
it    is    that    the    doctrine    of    p 
becomes  peculiarly  applicable. 

In  this  case  we  cannot  lose  sigizt  of 
fact  that  the  ladies  whose  marriages  are 
subject  of  dispute  were  themselves 
to  the  suit.     They  intervened  for  the 
purpose   of  proving  their  own   claims 
those    of    their    children.     There 
reason    whatever    why,   if   they   had 
married,   their  marriages  shoal  i   not 
been  directly  proved.     Other  persons 
themselves  would  necessarily  have  beeo 
sent  at  the  marriages ;  for  the  Bedaya, 
II.,  Ch.  I ,  lays  down  a  positive  ral< 
marriage,  when  both  the  parties  are  M 
mans,  cannot  be  contracted  but  in  the 
sence  of  two  mxle  witnesses  or  of  one 
and  two  women.     There  is  also  the 
officiating,  who  is  styled  the  Mollah  or 
and  there  are  generally  guests.     Indeed, 
witness,  Seelamiit  Alt,  says,  '*  Butooloo 
married    in    my   presenci."     This  wil 
was    called    by    the   co-defendant,  Sh 
oonnissa ;  but  the  appellant's  pleader,  hx 
got  this  answer  out  of  him,  stopped 
and  made  no  inquiry  as  to  any  further 
culars — a  very  remarkable  omission  wbea 
is  considered  that,  if  the  witness  was  r< 
telling  the'  truth,  he  might  have  related 
the    circumstances    of    the    marriage, 
established  it  beyond  all  question. 

This  was  the  only  attempt  made  to  pnM^ 
the  fact  of  marriage  in  either  case.  Tbfi 
ladies  themselves  have  abstained  fromgiviaj 
evidence;  not  a  single  witness  who 
present,  with  the  one  exception  alre»if 
mentioned,  has  been  called ;  and  no  explan** 
tion  has  been  offered  why  the  la.lies  were 
not  examined,  or  other  witnesses  not  pro- 
duced. 

In  the  teeth  of  this  remarkable  oms^oa 
we  think  that  we  cannot  with  propriety  pre-  •• 
sume  the  fact  of  marriage  merely  from  liis 
circumstance    that    these  ladies  and  their 
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were  kindly  treated  by  Tobaruck, 
:capied  a  portion,  of  his  residence.  We 
attach  any  real  weight  to  the  alleged 
Liions  of  Tobaruck.  The  evidence 
this  subject,  and  also  as  regards  the 
led  acknowledgments  of  the  children, 
remely  vague  and  unsatisfactory;  and 
ink  that,  in  the  absence  of  direct  sub- 
Ive  proof,  which  in  this  case  might 
kbtedly  have  been  adduced,  we  cannot 
ie  in  the  appellant's  favour. 

appeal  will,  therefore,  be  dismissed 
»sis.  The  case  governs  appeal  No.  84, 
will  also  be  dismissed  with  costs. 


The  30th  May  1876. 

Present : 

Hon'ble  Sir  Richard  Garth,  A7.,  Chief 
yusiice,  and  W.  Ainslie,  Judge, 

ledan  Law — Inheritance — Endowment. 

.  Case  No.  87  of  1873. 

liar  Appeal  from  a  decision  passed  by 
Additional  Judge  of  Tirhoott  dated 
igth  September  tSjjf, 

[ussamut  Shurfoonnissa  (Defendant), 
Appellant, 

versus 

^arnul  Koolsoom  (Plaintiff),  Respondent, 

Taonshee  Mahomed  Yusuf  for  Appellant. 

Baboo  Bhobany  Churn  Dutt  for 
Respondent.^ 

ipeHaat  in  this  case  appeared  as  widow  of  the  son 

Mahomedan   whose  daughter  claimed  her  share 

M  father's  property ;  and  she  (appellant)  contended 

the  daughter  could  not  claim  any  share  in  two  kinds 

roperty,  namely,  some  lands  set  apart  for  the  sup> 

of  a  mosque,  and  some  lands  which  were  said  to 

been  purchased  by  her  deceased  husband  : 

Ibld  that  the  payment  of  the  expenses  of  the  mos- 

out  of  the  rents  from  the  property  was   not,  in 

F,   a  proof  of  an  endowment,    since  any  other 

mgemcnt  might  at  any  other  time  have,  been  made 

providing  the  same  sum  of  money  for  the  mosque; 

that  in  the  absence  of  evidence,  the  gift  of  the  other 

to  the  son  could  not  be  assumed. 


In  this  appeal  the  appellant  has  failed  to 
show  that  Tobaruck  Ali  ever  set  apart  the 
property  in  Sulimpore  Backergunge  (No. 
17)  as  an  endowment  for  the  support  of  a 
mosque  ;  all  that  we  find  is,  that,  as  %  matter 
of  fact,  money  for  the  e.xpenses  of  the 
mosque  was  drawn  from  the  rents  of  this 
property  ;  but,  for  anything  that  appears 
in  the  evidence,  Tobaruck  might  at  any 
time  have  made  another  arrangement  for 
providing  the  money« 

As  to  Burhona  (No.  16)  we  concur  with 
the  Judge  in  the  Court  below  in  thinking 
that  this  property  was  purchased  by  Tobaruck 
Ali  himself  out  of  his  own  funds  ;  and  there 
is  no  evidence  of  a  gift  of  it  to  his  son,  nor 
of  any  exclusive  enjoyment  of  the  profits 
by  the  son  from  which  we  ought  to  infer  a 
gift  satisfactorily  established. 

The  Judge's  decree,  so  far  as  it  awards 
Rs.  487-13  as  the  value  of  plaintiff's  share 
of  the  houses  in  Pukri  Burai  and  in  Backer- 
gunge, mu3t  be  reversed.  The  plaintiff  is 
entitled  to  joint  possession  of  her  share,  but 
not  to  the  money-value  thereof. 

The  decree  in  respect  of  mesne-profits 
of  Nos.  18  to  21,  as^already  observed  in 
appeal  No.  78,  is  not  supported  by  any 
evidence,  and  must  be  cancelled. 

We  make  no  order  in  respect  of  the  costs 
of  this  appeal. 

No.  88. 

The  only  question  to  be  considered  in  this 
appeal  is  whether  plaintiff  is  entitled  to 
mesne-profits  of  properties  Nos.  22  and  23 
from  the  appellant. 

The  remarks  made  in  appeal  No.  78 
equally  apply  here. 

The  decree  must  be  amended  by  reversing 
so  much  of  it  as  declares  the  liability  of 
Shurfoonnissa  for  mesne-profits,  and  we 
think  that  she  ought  to  have  her  costs  of  the 
appeal. 
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The  2nd  June  1876. 

Present : 

The  Hon'ble  Sir  Richard  Garth,  A7.,  Chief 
yusiite,  and  W.  Ainslie,  Judge. 

Landlord  and  Tenant— Denial  of  Tenanq^— 
Forfeiture  of  Rig^ht— Estoppel— Trespass— 
Khas  Possession— Memorandum  of  Appeal- 
New  Contention. 

Case  No.  1815  of  1875. 

Special  Appeal  from  a  decision  passed  by 
I  he  Second  Subordinate  Judge  of  Zillah 
East  Burdwan,  dated  the  16th  of  June 
iS^S*  reversing  the  decree  of  the  First 
Sudder  Moonsiff  of  that  District^  dated 
the  22nd  of  March  18 j^. 

Laljee  Singh  (Plaintiff),  Appellant, 

versus 

Bunwarj  Lall  Roy  (Defendant), 
Respondent, 

Baboo  Gooroo  Dass  Banerjee  for  Appellant. 

Baboo  Bama  Churn  Banerjee  for 
Respondent. 

A  tenant's  denial  of  tenancy  does  not  of  itself  give 
a  landlord  the  right  to  khas  possession. 

The  plea  that  a  tenant  who  denies  tenancy  thereby 
qualifies  himself  as  a  trespasser,  even  if  it  were  correct, 
could  not  be  raised  for  the  first  time  in  appeal. 

The  Courts  do  not  encourage  litigants  to  change  the 
character  of  their  claims  entirely  in  the  last  stages 
of  a  suit. 

• 

Garth,  C.  J,  {Ainslie,  J,,  concurring). — 
Wk  think  there  is  no  ground  for  this  appeal. 

The  plaintiff's  case  was,  that  a  tenancy  did 
realiy  exist  between  him  and  the  defendant; 
but  that,  as  the  defendant  in  a  former  suit 
denied  the  plaintiff's  (his  landlord's)  title, 
he  thereby  forfeited  his  rights  as  a  tenant, 
and  the  plaintiff  was  entitled  to  recover 
khas  possession  of  the  land.  The  Lower 
Appellate    Court   found   that   the   tenancy 


existed,  and  that  the  defendant  had 
his  landlord's  titlei  biit  refused  to 
plaintiff  a  decree  for  khas  possesnoQ 
certain  equitable  grounds  upon 
not  necessary  for  us  to  enter. 

The  appellant    now    contends   ifait" 
Lower  Appellate  Court  was   wrong 
giving  him  a  decree,  having  found  tkc 
in  his  favour. 

It  appears  to  us,  however,  that  the 
judgment  upon  which  the  plaintiff  rdi 
establish   a   forfeiture,   and   which 
evidence  in  the  Court  below,  estapped' 
plaintiff   from  saying  that  a    tenancy  ■( 
really   existed,   and   coasequently  that 
Lower  Appellate  Court  is  wrong  in  \\ 
having  found  the  fact  of  tenancy  in 
of  the  plaintiff. 

Bat  then  the  plaintiff  says,  admiuii 
no    tenancy   existed,    siUl    the    plali 
entitled  to  khas  possession  upon  the 
that  the  defendant  is  a  trespasser. 
answer  is,  that  this  ground  was  not  to 
the  memorandum  of  appeal  here,  and 
it   is   an  entirely  different  case    from 
which  the  plaintiff  set  up  in  both  the 
Courts,  and  it  is  only  now,  when  be 
that  he  cannot  succeed  upon  his 
claim,  that  he  raises  this  new  contei 
Whatever  construction  might  be  put 
the  plaint  now,  it  is  evident  from  the 
in  which  the  plaintiff  shaped  his  case  m^ 
lower   Courts,    and    from    his     cont< 
throughout,  that  it  never   entered  into 
mind   to   make   a  claim   in   the   way 
contended  for.     Under  these  circumi 
even  if  the  Court  were  empowered  to 
the  plaintiff,  it  would  not  be  disposed  to 
so.  We  do  not  think  we  ought  to  enc( 
attempts  to  change  the  whole  chai 
the  case  at  the  last  moment.    The 
must,  therefore,  be  dismissed  with  costs. 
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The  2nd  June  1876. 
Present  : 

[on'ble  Sir  Richard  Garth,  KL,  Chief 
*usitcey  and  W.  Ainslie,  Judge, 

's  Property^Consent  of  Civil  Court  to 
:ag^e — Mortgage  invalidated  by  Irreg^u- 
r— Recovery  of  Property  sold  in  execution* 

Case  No.  65  of  1875. 

Har  Appeal  from  a  decision  passed  by 
Subordinate  Judge  of  Sarun,  dated  the 
h  of  January  i8js. 

Dutt  Shahoo  (Plaintiff),  Appellant^ 

versus 

Subodra  Bibee,  daughter  and  heiress 
•  Sokhey  Chand,  represented  by  her 
lashta,  Gopee  Lai,  and  No.  3  Lewis 
irat  who  appeared,  and  No.  4  Bisses- 
Dutt  Shahoo,  and  after  his  death,  his 
\y  Muthooranund,  for  self  and  as  brother 
guardian  of  Brtndabnn,  minor,  No.  i 
tmessur  Dutt  Shahoo,  and  No.  5  Pur- 
»ur  Dutt  Shahoo,  who  did  not  appear  in 
appeal  (Defendants),  Respondents. 

fr.  R.  T,  Allan  and  Baboo  Moiesh 
^Chunder  Chowdhry  for  Appellant. 

Arathoon  and  Baboo  Chunder  Madhub 
Ghose  for  Respondents. 

sre  a  minor  is,  through  his  guardian,  a  party  to  a 

[i«bich,  on  attaining  his  majority,  he  finds  has 

iiced  his  interests,  4iis  proper  course  is,  no  doubts 

>Iy  for  a  review  of  judgment ;  but,  where  the  pre- 

to  his  interests  arises  from  transactions  growing 

thatsuit,  and  of  such  a  nature  that  a  mere  review 

rmeot  would  prove  utterly  ine£fectuat,  his  only 

3y  is  to  proceed  against  the  persons  in  possession 

nghts,  making  his  guardian,  through  whom 

[liave  passed  to  those  persons,  a  co-defendant  with 

• 
Bfc  a  plaintiff,  who  was  one  of  four  brothers, 
»}  on  attaining  his  majority,  to  recover  posses- 
of  his  share  in  an  estate  which  his  brother  and 
iao  had,  during  his  minority,  mortgaged  to  a  third 
f»who,  on  foreclosure,  had  purchased  the  property 
'  locution-sale,  and  sold  it  to  a  fourth  party ;  and 

Vol.  XXV. 


it  was  shown  that,  although  the  brother  had  been 
appointed  guardian  under  A^  XL.  of  1853,  yet  he  had 
neglected,  as  required  by  s.  iS,  to  obtain  the  consent 
of  the  Civil  Court  to  the  mortgage  of  the  minor's  estate, 
POUND  that  the  brother-guardian  had  acted  illegally 
when  mortgaging  the  plaintiff's  share;  and* held  that 
plaintiff  was  entitled  to  recover  possession  of  his 
property. 

In  this  case  the  brother-guardian  had  omitted  to 
defend  the  suit  which  had  been  brought  on  his  mort- 
gage-bond, and  had  allowed  the  property  to  be  sold 
under  the  decree;  and  the  judgment-creditor,  who 
became  the  auction-purchaser,  as  well  as  the  person 
to  whom  the  property  was  afterwards  conveyed,  were 
both  fully  aware  of  those  facts ;  and  in  an  agreement 
made  by  the  guardian  with  the  holder  from  whom 
plaintiff  now  sought  to  recover,  there  was  a  passage 
agreeing  to  indemnify  purchaser  against  any  loss  aris- 
ing from  any  claim  made  by  plaintiff. 

Dabee  Dutt,  the  plaintiff,  is  one  of  four  sons 
of  Imrit  Lall  Sahoo,  who  died  in  December 
1863  (20th  Magh  1370  F.S.  or  6th  Magh  1919 
Sumbut) ;  be  was  at  that  time  a  minor,  and 
one  of  his  brothers,  Ramessur  Dutt,  obtained 
a  certificate  under  Ad  XL.  of  1858,  authoriz- 
ing him  to  act  as  manager  of  the  minor's 
estate,  with  the  powers  conferred  and  limited 
by  the  Aft. 

Imrit  Lall  was  a  trader,  and  after  his  death 
the  business  was  continued  by  his  sons. 

On  the  14th  July  1867  (Assar  1274I 
Ramessur  Dutt,  for  himself  and  the  plaintiff, 
his  minor  brother,  and  the  other  two  brothers, 
Bissessur  Dutt  and  Purmesur  Dutt,  gave 
a  bond  for  Rs.  37,000  to  Subodra  Bibee, 
payable  on  the  30th  Pons  1275,  or  February 
1868 ;  in  which  bond,  as  a  security  for  the 
above  amount,  they  pledged  Mouzah  Dhu« 
boonlia  and  a  certain  warehouse  in  Mouzah 
Shamsoodinpur  belonging  to  all  the  four 
brothers.  The  consideration  set  out  in  the 
bond  is  as  follows :  /j/,  a  sum  of  Rs.  2,500 
due  on  account  current  extending  from  24th 
Assin  1923  S.  (i8th  October  1866)  to  date 
of  tl\  bond ;  ond^  of  Rs.  27,500  on  account 
of  bills  discounted  by  Subodra  Bibee,  who 
carries  on  business  as  a  banker  at  Patna> 
under  the  style  of  Ramkishen  Futteh  Chundi 
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the  said  bills  having  been  dishonored  on  pre- 
sentation in  Calcutta ;  and,  3rd,  of  the  sum 
of  Rs.  7,000,  being  the  amount  due  to  vari- 
ous parties  on  account  of  dishonored  bills, 
for  which  they  were  suing  the  obligors. 

No  question  has  been  raised  as  to  the  due 
execution  of  the  bond,  or  the  existence  of 
the  debts  therein   mentioned. 

Subodra  Bibee  sued  all  four  brothers  on  this 
bond,  treating  it  as  a  mortgage-bond.  No 
defence  was  made  on  behalf  of  the  plaintiff 
by  his  guardian,  nor  by  any  of  the  other 
brothers.  The  suit  was  consequently  taken 
as  undefended,  and  a  decree  obtained  on  the 
28th  March  1868,  directing  a  sale  of  the 
mortgaged  property. 

The  property  was  accordingly  put  up  for 
sale  under  the  decree  and  bought  by  Subodra 
herself  on  the  ist  June  1868,  through  her 
gomashta,  Gopee  Lall,  who  has  been  made 
•a  defendant  in  this  suit. 

On  the  i6th  November  1870,  Subodra  sold 
the  purchased  property  and  her  outstanding 
rights  under  the  decree  to  Mr.  Lewis 
Cosserat,  who  had  already  purchased  the 
indigo  factory  in  Mouzah  Dhuboonlia,  from 
the  four  brothers  (the  plaintiff  being  repre- 
sented by  his  guardian  Ramessur  Dutt) 
under  a  conveyance  dated  9th  January 
1868. 

Dabee  Dutt  having  attained  majority  now 
sues  to  recover  possession  of  his  share  of 
the  property  from  Mr.  Cosserat,  upon  the 
ground  that  it  was  illegally  mqrtgaged  by 
his  brother  and  guardian,  and  that,  notwith- 
standing the  proceedings  and  sales  which 
subsequently  took  place,  he  has  a  right  now 
to  regain  possession  of  his  estate. 

The  Subordinate  Judge  held  that  the  suit 
was  not  maintainable,  on  the  ground  that  the 
plaintiff  was  by  his  guardian  a  party  Jb  the 
suit  on  the  bond  instituted  by  Subodra  Bibee, 
and  that  sections  2  and  3,  Ad  VIII.  of  1859 
{)ar  any  other  remedy  than  a  review  of  judg- 


ment in  that  suit,  especially  as  he  60cm 
allege  that  the  bond  was  a  fraudoloit 
Without  going  at  length,  however,  i 
general  question  how  far  a  minor  is 
by  a  decree  made  against  bis  guardtaa 
ing  his  minority,  we  think   it  clear 
this  case  the  plaintiff  was  entitled  to 
the  fresh  suit  for  the  purpose  of  asertnag 
rights,  and  that,  as  against  the  present 
ants,     it   was     the    only    effectual 
which  he  could  pursue.     If  bis  object 
merely  been  to  reverse  or  alter  the  jud 

• 

in   the  former  suit,   it  is  possible  that 
application    for    a  review   wonld   have 
swered     his    purpose.     But    the    p 
object  was  to  unrip  transactions  which  fi 
no   part  of  the  proceedings  in  the 
suit;  and  as  against   Ramessur  Dutt, 
merely  acted  in  that  suit  as  the  pi 
guardian,  and  as  against  Mr.  Cosserat 
had  nothing  whatever  to  do  ^ith  the  f 
suit,  it  is  obvious  that  any  applicatioft 
the  review  of  the  proceedings  in  that 
would   have   been    utterly    ineffectual, 
that,  as  against  these  persons,  the  pi 
only   remedy   was  the   one   which    he 
adopted.     His  contention  and  his  inte 
this  suit  are  not  identical  with,  but 
opposed  to,  those  of  Ramessur  Dutt. 

He  says  that  Ramessur,  acting  prof< 
as  his  guardian,  has  been  dealing 
his  property  in  a  way  which  the  law 
forbids,  and  that,  in  consequence  of 
having  so  dealt  with  it,  and  also  in 
quence  of  certain  legal  proceedings  in  v! 
Ramessur  has  improperly  acquiesced,  bis(i 
plaintiff's)  share  of  the  mortgaged  pr 
has  wrongfully  come  into  the  hands  of  MrJ 
Cosserat,  and  his  object  is  to  release  iiii 
share  of  .the  property  from  the  positioa  ia 
which  it  has  been  placed  by  the  wmngfol 
acts  of  his  guardian. 

The  first  question,  therefore,-  which  we 
have  to  decide  is  whether  the  defendaoti 
Ramessur,  was  acting  illegally  whenhemort* 
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plaintiff's  share  by  the   deed  of 

>  1867.    It  18  admitted  that  he  was 

^d  guardian  of  the  plaintiff  under  Act 

1858,  and  that  he  never  obtained  the 

of  the  Jadge  to  the  mortgage,  as  by 

18  of  that  Act  he  was  bound  to  do. 

rds  of  that  section  are :  *'  No  soch  per- 

.r.»  guardian  of  the  estate  under  a  certifi- 

ited  under  the  Act)  "shall  have  power 

or  mortgage  any  immoveable  property, 

.^rant  a  lease  thereof  for  any  period 

ing     five    years,    without   an    order 

Civil   Court  previously    obtained.'' 

ime    words  are   used   in  section   14, 

^XXV.  of  1858,  limiting  the  powers  of 

lager  of  a  lunatic's  estate,  and  it  was 

Jby  Mr.  Justice  Phear  and  Mr.  Justice 

in   a  case  reported  in    19    W.  R. 

(liiat,  after  the  passing  of  that  Act,  no 

per    de  facto  or   de  jure    can    have 

to   do    that  which  the   Act  forbids. 

W.  R.  46,   there    is    a  decision   of 

Justice  Macpherson   and   Mr.   Justice 

»rd  in  an  appeal,  in   which  the  only 

»n  was  the  effect  of  section  18,  Act  XL. 

^8,  and  it  was  held  that  a  sale  made  by 

iian  without  authority  from  the  Court 

kvalid,  even  though  the  purchaser  had 

honestly  and  paid  a  fair  price. 

the  other  hand,  a  case  was  relied  upon 

the    defendants    in     2  a     W.     R.     'j'] 

by  Markby  and  Mitter,  JJ.,  from 

(h  it   would  appear  that  those  learned 

considered   that  a    mortgage   of  a 

»r's  property  by  his   guardian  without 

.consent  of  the  Court  was  a  mere  irre- 

rity.     But     we     have    consulted     Mr. 

tice  Markby,  who  delivered  the  judgoaent 

that    case,  and    who   informs    us  that, 

mgh   the   word    "irregularity"    might 

been  used,  it  was  by  no  means  the 

sntion  of  the  Court  in  that  case  to  treat 

conduct  of  the  guardian  in  moitgaging 

ward's  property   without  leava  of  the 

as  any  other  than  a  direct  breach  of 


the  law;  and  we  find  also  that  before  Mr. 
Justice  Macpherson  and  Mr.  Justice  Law* 
ford  delivered  judgment  in  the  case,  24 
W.  R.  46,  they  also  consulted  Mr.  Justice 
Markby  and  Mr.  Justice  Mttter,  and  that 
the  judgment  in  the  latter  case  was  given 
with  their  express  concurrence. 

The  ground  of  the  decision  by  Justices 
Markby  and  Mitter  in  22  W.  R.  'jt^ 
was  that  events  had  subsequently  trans* 
pired  in  that  case,  which  induced  the  Court, 
to  hold  that  the  mortgage,  though  improper, 
and  unauthorized  in  the  first  instance,  ought 
to  stand,  more  especially  as  in  the  suit  which 
was  afterwards  brought  upon  the  mortgage- 
deed,  and  in  which  a  decree  was  obtained, 
the  minor  himself  was  properly  represented. 
Their  decision,  therefore,  will  be  found  not  to 
conflict  with  the  view  which  we  take  in  the 
present  case. 

In  this  case,  we  are  of  opinion  that  in 
mortgaging  the  plaintiff's  share  without  the 
sanction  of  the  Court,  the  defendant,  Rames- 
sur,  was  undoubtedly  dealing  with  his 
ward's  property  in  a  way  which  the  law 
forbids,  and  that  in  not  defending  the  suit 
brought  upon  the  mortgage-bond  and  allow- 
ing the  property  to  be  sold  under  the  decree, 
he  was  improperly  sacrificing  his  ward's 
interests. 

Subodra  Bibee,  the  mortgagee,  took  the 
mortgage,  carried  on  the  suit,  and  purchased 
the  property  with  full  knowledge  of  Rames- 
sur's  conduct ;  and  the  defendant,  Mr. 
Cosserat,  had  also  notice  that  Ramessur 
had  been  dealing  with  his  brother's  property 
in  a  way  unwarranted  by  law,  because  it 
appears  that  there  was  an  agreement,  dated 
the  5th  February  1868,  made  by  Bidses*- 
siir,  Ramessur,  and  Furmessur  with  Mr. 
Cosserat,  reciting  that  Ramessur  had  been 
appointed  guardian  of  his  minor  brother, 
Dabee  Dutt,  and  that  he,  as  such  guardian, 
and  for  himself,  together  with  his*  other  two 
brothers,  bad,  on  9th  January  1868,  sold  the 
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DhuboouHa  Indigo  Factory  to  Mr.  Cosserat. 
The  agreement  then  goes  on  to  indemnify 
the  purchasery  specially  in  respect  of  any 
claim  that  might  be  thereafter  put  forward 
bv  the  minor  b  rot  her  ^  Ddbee  Dutt^  and 
generally   in  respect  of  any  other  claims. 

This  document  shows  that  Mr.  Cosserat 
must  at  least  have  understood  that  in  pur- 
chasing the  minor's  property  he  was  on 
dangerous  ground,  and  having  this  know- 
ledge, he  was  bound  to  satisfy  himself  that 
the  mortgage-bond  had  been  duly  executed 
under  the  authority  of  the  Civil  Court  as 
required  by  law.  He  cannot  say  that  he 
was  a  bond-fide  purchaser  for  value  without 
notice^  for  he  certainly  had  notice  that 
Ramessur  Dalt's  power  of  dealing  with  his 
ward's  property  was  only  such  as  a  guardian 
appointed  under  Act  XL.  of  1858  could 
exercise,  and  he  was,  therefore,  bound  to 
inquire  whether  the  mortgage  had  ever 
been  sanctioned  by  the  Court. 

As  a  purchaser  from  Subodra,  he  could 
take  no  better  title  than  she  had,  and  unless 
the  decree  protected  her  title  it  does  not 
secure  his.    But  she  cannot  be  protected  by 
the  decree.     She  knew  from  the  first  that 
Ramessur  had  acted  in  a  manner  unauthor- 
ized by  law;    she  knew  that    the  suit  on 
the    mortgage-bond  had  been  undefended, 
and  further,  that  notice  of  that  suit  had  not 
been  given  to  any  one,  but  to  those  whose 
interests    were    opposed    to    those    of   the 
minor.     But  then  it  was  urged  very  strongly 
by  the  defendants'  pleader  that,  if  the  debts 
for  which  the  bond  of  the  14th  July  1867 
was  given  were  debts  due  by  the  father,  or 
if    they    were    debts    incurred    by    all    the 
brothers  In  carrying  on  a  business  which 
they   had   a  right  to   carry  on  at  the  risk 
of  the  plaintiff,  Ramessur  would  have  been 
justified  in  giving  a  simple  money-bond  at 
reasonable  interest  for  the  payment  of  those 
debts,  and  that  upon  that  bond  a  decree  might 
have  been  obtained  by  the  bond-holder,  and 


the  property  in  question  sold  oiider  that 
It  was  then  argued  that  the  i 
of  the  14th  July  1867  was  oalj  a 
of  this  description,  with  a  mor^f^^e  of 
property  in  question  superadded  by 
further  security;  that  the  sott  w; 
upon  the  personal  obligation  of  this 
as  well  as  upon  the  mortgage  seciiri^; 
consequently,  the  defendant  bad  a  liglE 
sever  one  portion  of  the  instmineiit 
the  other,  and  to  insist  that  there  was 
sufficient  cause  of  action  to  suppoit 
decree  without  reference  to  the 
gage  portion  of  the  transaction, 
assuming,  for  the  purposes  of  ar] 
that  in  this  instance  the  mortgagee 
have  severed  one  portion  of  the  i 
ment  from  the  other  (which  is  at 
doubtful),  and  that  she  could  bave  sued 
the  deed  of  July  1867  as  a  simple 
bond,  and  obtained  a  decree  in  that 
and  sold  the  plaintiff's  share  of 
property,  the  answer  is,  thai  in 
of  fact  she  has  not  adopted  thai  d 
She  has  sued  upon  the  instrument 
mortgage-bond.  She  has  obtained  a  d 
upon  it  as  a  mortgage-bond ;  the  deciee 
such  as  she  could  not  have  obiained 
she  had  sued  merely  upon  the  per 
obligation,  and  it  was  under  tbat  d 
that  the  property  has  been  sold. 
defendants,  therefore,  cannot  now 
the  nature  of  that  suit,  or  the 
of  the  decree,  for  the  purpose  of  pla 
themselves  as  purchasers  under  that  d 
in  a  different  or  better  position  ;  and,  as 
find  that  Subodra  and  Mr.  Cosserat  wei 
both  affected  with  notice  of  Ramessur'^) 
improper  conduct,  we  consider  that  ihtt 
plaintiff  is  entitled  to  succeed  in  this  soit 
as  against  all  the  defendants,  and  to  recover 
possession  of  his  share  from  Mr.  Cosserat, 
The  appeal  must,  therefore,  be  allowed 
with  costs,  and  interest  as  usual  payable  hf 
the  respondents  who  have  appeared;  and 
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intiS  mast  be  declared  entitled  to 

the    property  in  suit,    with    costs 

interest  at  6  per  cent,  per  annum 

Idate  of  decree  of  the   lower   Court 

by  Ramessur  Dutt  Shahoo,  Subodra 

and  Mr.  Cosserat. 


The  9th  June  1874. 

Present : 

Hon'ble  W.  Markby  and  Romesh 
Chunder  Milter,  Judges. 

ice  of  Surrey-miq)— Loss  of  Title  by 
Non-possessioii. 

Case  No.  477  of  1875. 

\l  Appeal  from  a  decision  passed  by 
Zillah  Judge  of  East  Burdwan, 
\d  the  1 6th  December  iS'jj^,  reversing 
\ecree  of  the  Officiating  Moonsiff  of 
rwkee  Culna,  dated  the  2gth  November 


^rosonno  Chunder  Roy  and  others 
(Plaintiffs),  Appellants, 

versus 

rind  Mortgage  Bank  of  India,  Limited, 
|d  others  (Defendants),  Respondents, 

R.   E.    Twidale  and  Baboo    Grija 
\unkur  Mujoomdar  for  Appellants. 

\>os  Bhobany  Churn  Dutt  and  Kashy 
Kant  Sein  for  Respondents. 

a  plaintiff  claimed  to  be  holding  certain  lands 

Itwo  puttees,  and  the  defendants  contended  that 

Vs  possession  extended  only  to  the  cultivated  and 

^the  uncultivated  plots  of  the  said  lands  ;  but  the 

■map  showed  that  the  land  in  suit  fell   within 

F's  area,  and  th&t  it  was  distinguishable  from 

inds  falling  within  the  same  boundaries  which 

m  specially  reserved  by  the  talookdar,  held 

iough  the  testimony  of  a  survey-map  was  not  con* 


elusive,  it  should  not  be*  disregarded  unless  there  was 
clear  and  direct  evidence  to  the  contrary. 

It  having  been  pleaded  in  this  case  that  plaintiff  had 
not  actually  occupied  the  land  in  suit,  held  that 
Courts  should  be  very  careful  before  holding  that  title 
has  been  lost  merely  by  non-possession* 

In  this  case  we  feel  bound  to  reverse  the 
judgment  of  the  District  Judge.  The 
matter  at  issue  between  the  parties  was  a 
very  simple  one.  The  plaintiffs  alleged 
that  they  held  two  puttees,  Bashudebpore 
and  Bistupore,  and  that  the  land  in  dispute 
was  included  within  those  puttees.  The 
defendants'  case  was,  that  those  puttees 
were  demised  to  the  plaintiffs  exclusive  of 
puteet  and  danga  lands;  in  other  words, 
that  they  had  a  lease  of  the  cultivated  lands, 
and  not  of  the  uncultivated  lands.  The 
Judge,  in  the  first  instance,  when  the  case 
was  before  him  on  appeal,  remanded  the 
suit  for  the  trial  of  an  issue  which  sub- 
stantially raises  that  question,  and  another 
issue  which  raises  the  question  of  limitation. 
The  Moonsiff,  relying  chiefly  upon  the  survey- 
map,  found  that  the  lands  in  dispute  were  in- 
cluded within  the  ambit  of  these  puttees,  and 
were  also  part  of  the  lands  let  to  the  plaintiffs. 
The  Judge,  upon  the  case  coming  before 
him  again*on  appeal,  reversed  the  decision  of 
the  Moonsiff,  but  upon  grounds  which  appear 
to  us  altofi^ether  unsatisfactory.  The  District 
Judge  says,  in  the  first  place,  that  ''  the 
"evidence  of  the  plaintiff's  witness,  Koo- 
"  muruddin,  shows  that  these  lands  lie  to 
'*  the  north  of  the  plaintiffs'  puttee  lands, 
"  that  is,  outside  them."  Now,  it  has  scarce- 
ly been  contended  before  us  that  that  is  a 
right  construction  of  this  witness's  evidence. 
What  he  really  says  is  this,  that  he  does 
not  know  the  disputed  lands,  but  that  a 
certain  danga  (which  other  witnesses  show 
to  be  a  portion  of  the  disputed  land)  lies  in 
the  northern  field  of  the  plaintiffs'  puttee. 
Therefore  that  part  of  the  District  Judge's 
judgment  proceeds  upon  a  misapprehension 
of  what  this  witness  stated.    It  is  next  said 
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that  '*  the  lands  were  demarcated  at  the 
Government  survey  in  1855  with  the  puttees/' 
and  that  the  talookdar  at  that  time  made  no 
objection,  and  that  ''  the  plaintiffs'  posses- 
sion was  admitted ; "  but  the  District  Judge 
says,  "  That  does  not  show  conclusively  that 
he  {i.  e.,  the  talookdar)  gave  up  his  title  to 
them."  It  is,  however,  not  a  question  whether 
or  no  the  talookdar  gave  up  his  title.  The 
question  is  whether  he  had  already  granted 
these  lands  by  a  lease  to  the  plaintiff ;  and 
the  survey-map  was  excellent  evidence  for 
the  purpose  of  showing  that  that  had  been 
done,  because  it  appears  upon  the  survey- 
map  that  certain  chucks  had  been  retained 
by  the  talookdar  out  of  these  two  puttees, 
but  those  are  specified,  and  the  Ameen's 
report  shows  that  the  land  now  in  dispute 
is  not  included  in  either  of  those  chucks. 
Of  course,  the  District  Judge  is  perfectly 
right  in  saying  that  the  survey-map  is  not 
conclusive.  But,  unless  there  is  clear  evidence 
to  the  contrary,  he  ought  certainly  to  have 
acted  upon  the  survey-map,  supposing  the 
survey-map  to  be,  as  it  is  in  this  case,  dis- 
tinctly in  favour  of  the  plaintiff.  Then  the 
next  paragraph  of  the  District  Judge's 
judgment  is  one  which  is  extremely  diffi- 
cult for  a  Court  of  Appeal  to  deal  with. 
The  District  Judge  was  there  treating  of 
a  matter  which,  in  a  case  of  this  kind,  always 
requires  to  be  handled  with  very  consider- 
able care,  namely,  that  of  possession  of  land 
which  has  been  lying  uncultivated  for  a 
very  considerable  period.  It  was  no  doubt 
competent  for  the  District  Judge,  if  he 
came  to  a  clear  conclusion  upon  the  evidence 
that  the  plaintiff  had  had  no  possession 
whatever,  had  exercised  no  acts  of  owner- 
ship whatever  over  these  lands  for  a  period 
of  more  than  twelve  years,  to  hold  that  he  had 
lost  his  title.  But,  as  has  been  pointed  out 
in  several  cases  amongst  others  in  the  very 
case  in  23  W.  R.,  which  was  quoted  to  us  by 
the  pleader  for  the  respondent  in  cases  of 


this  kind,  great  care  most  be  taken 
holding  that  the  title  is  lost  merely  by 
possession.     The  District  Jndge  comes 
no  clear  conclusion  upon  that  pcnnt 
thrown  in   as   an  observatioa  that  the 
dence  of  possession  within  twelve 
not  sufficient,  but  it  is  found  that  the 
iff  has  been  trying  to  settle  and  c 
these  lands  f«r  a  considerable  period, 
seems  scarcely  consistent  with  the 
tion.     In   fact    in   all    these    respects 
judgment  of  the  District  Jadge  is  so 
factory  that  the  pleader  for  the  resj 
did  not  even  [contend  that  it  could  st; 
it  is,  and  confined  himself  to  asking  the 
to  remand  the  case  again,  that  is  to  say, 
have  it  heard  a  fifth  time,  for  this  is  al 
the  fourth  hearing.     We  do  not  cod^ 
to  be  our  duty  to  remand  this  case 
We  think  that,  if  the  case  be  really  \ockA 
there    is   nothing    upon    which  the 
below  would  be  justified  in  departing 
the  clear  statement  of  the  sarvey-m^,  ot 
finding  that  the  plaintiff   has  lost  his 
simply  by  non-possession.     The  survey*i 
clearly   shows   that  the    plaintiff  was 
treated  as  the  holder  of  these  lands, 
is   really   nothing  as  regards    title  to 
against  that ;  and  as  regards  possession, 
evidence  is  not  in  any  way  disbelieved 
the  Court  below,  and  in  a  case  of  this 
we  think  that  it  is  sufficient  to  prevent 
title  being  lost.     We  therefore  do  not 
sider  it  necessary  to  prolong  the  litigai 
by  a  further  remand.     We  think  no 
if  the  case  were  properly  tried,  could 
to  any  other  conclusion  than  that  come 
by  the  Moonsiff.    Therefore  we  restore  ttr 
judgment  of  the  Moonsiff,  and  reverse  tte 
decision  of  the  District  Judge,  and  gfw  tfcc 

• 

plaintiff  a  decree  for  possession  with  costs  ift 
the  Lower  Appellate  Court  and  in  tbif 
Court. 
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The  loth  June  1876. 
Present: 

Hon'ble  W.  Markby  and  Romesh 
Chunder  Milter,  Judges. 

Possession— Ejectment  by  Auction-pur- 
r— Encombrances  on  Estate— Limitation. 

Case  No.  307  of  1874. 

ir  Appeal  from  a  decision  passed  hy  the 
Ige  0/ Midnapore,  dated  the  2s th  Au- 
1874, 

byal    Khan,    Ramessur    Khan,    Ram 
iho  Khan  alias  Bhooloo  Baboo,  Ram 
iQ   Khan,   Mangul   Chand   Bangally, 
la  Lall   Lohata,   and   Ram    Coomar 
(PlainliflFs),  Appellants, 

versus 

Ojoodhya  Ram  Khan  (Defendant), 
Respondent. 

Kennedy  and  Baboos    Umhica  Churn 
iase  and  Bhoyrub  Chunder  Banerjee 
for  Appellants. 

rs.  Woodroj^e  and  W.  C.  Banerjee  and 
\0o  Boydonath  Dutt  for  Respondent. 


dfCs   are  representatives  of  a  person  who  in 
Mved  a  hereditary  estemraree  mowrosee  lease 
Itlie  zemindar.  The  estate  was  sold  for  arrears  in 
;aad  bought  in  by  Government,  who,  however, 
the  estate  to  the  zemindar  with  all  its  encum- 
whereof  plaintiffs'  mowrosee  lease  was  one. 
fs'  predecessor  in  title   accordingly   recovered 
lion  of  the  land  under  that  lease.  While  he  was  in 
Kton,  another  person  took  possession  of  the  estate 
lasing  the  right  of  a  mortgagee,  in  whose  favour 
liodar  had  executed  a  bond ;  and  that  person 
ileiktly  and   collasively   arranged    a  sale  of  the 
rfor  arrears  of  revenue  in  such  a  way  as  to  ensure 
ig  bought,  free  of  all  encumbrances,  by  a  fourth 
Plaintiffs'  predecessor  in  title  was  dispossessed 
person,  and  could  not  recover  possession, because, 
as  the  sale  for  arrears  held  good,  it  extinguished 
tstemraree  lease.    But  the  zemindar  coming  to 
of  the  fraud  by  which  these  results  came  about 
the  person  who  came  in  by  them,  and  got  him 


ousted.     Plaintiffs  now  sue  for  a  recognition  of  their 
status  by  the  z  emiodar  : 

Hklp  that  plaintiffs  have  a  right  to  call  upon  the 
zemindar  to  restore  them  to  their  tenure  as  one  of  the 
encumbrances  existing  at  the  time  of  the  sale  : 

Held,  also,  that,  if  such  a  right  as  that  claimed  by 
plaintiffs  exists,  it  cannot  be  barred  by  limitation. 

(This  case,  which  closely  resembles  No.  308  of  1874, 
differs  from  it  in  this  respect,  that,  after  the  restoration 
of  the  estate  to  the  zemindar  in  1840,  plaintiffs  took  pos- 
session of  their  old  rights  under  him  ;  and  the  f  rauda- 
lent  sale  took  place  while  they  were  in  possession.) 

Markby,  J.— This  was  a  suit  in  some 
respects  similar  to  that  to  which  Regular 
Appeal  No.  308  of  1874  relates.  There  is, 
however,  at  least  one  very  important  distinc- 
tion between  the  two  cases,  and  it  is  unfortu- 
nate that  the  vakeels  in  the  Court  below 
admitted  that  the  judgment  in  that  suit 
governed  thitf  also,  and  that  the  District  Judge 

adopted  this  view. 

This   case  was    also  disposed  of  in  the 
Court  below  upon  the  settlement  of  issues, 
and  in  this  case,  as  in  the  last,  there  is  a 
difficulty  about  discovering  upon  what  cause 
of  action   the    plaintiff   really   relied   in  the 
Court    below.     It    has,    therefore,    become 
necessary,  in  this  case  also,  for  the  plaintiffs  to 
state  their  case,  and  that  case  is  as  follows : — 
The  plaintiffs  are  the  sons  of  Sreemunto 
Lall  Khan,  the  son  of  Chooney  Lall,  together 
with  certain  other  persons.     All  the  plaintiffs 
claim  the  property  in  dispute  either  by  descent 
or  by  purchase  from  Chooney  Lall  Khan, 
who,  they  say,  on   24th  Bysack   1225,1'.^., 
about  the  year  1818,  took  a  kaimee  estemraree 
lease  of  the  land  in  suit  at  a  fixed  jumma 
of  Rs.  1,189-10-7  ;  the  tenure  was  hereditary^ 
and  Chooney  Lall   held  possession  till  his 
death.     After    his    death    Sreemunto    Lall 
took  possession,  and  whilst  he  was  in  pos- 
session the  zemindary  was  put  up   to  sale 
on  the  ist    September  1837  for  arrears  of 
Government  revenue  and  was  purchased  by 
Government  for  one  rupee.     The  Govern- 
ment, although  this  sale  was  not  set  aside, 
gave  back  on  the  22nd  July  1840  the  estate 
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to  the  Rajah,  subject  to  all  the  incumbrances 
which  existed  previously  to  the  sale  for 
arrears  of  revenue,  whether  those  incum- 
brances had  been  by  reason  of  the  Govern- 
ment sale  previously  destroyed  or  not. 
Accordingly,  Sreemunto  Lall  recovered  pos- 
session of  the  land  in  dispute  on  the  above 
date  by  virtue  of  his  estemraree  lease,  and  he 
held  it  with  all  the  rights  and  advantages 
which  had  been  granted  by  that  lease  as 
well  as  subject  to  all  its  conditions,  so  that 
in  point  of  fact  what  was  done  amounted  to 
a  new  grant.  During  the  time  he  was  thus 
holding  possession,  Mr.  Abbott  took  posses- 
sion of  the  zemindarj  by  purchase  of  the  right 
of  the  mortgagees  under  a  mortgage  executed 
by  the  zemindar  in  favour  of  Ashutosh  Deb 
and  others ;  and  having  privately  arranged 
to  sell  the  zemindary  to  Mr.  McArthur,  and 
to  secure  to  the  latter  a  property  free  of  all 
the  incumbrances  and  settlements  created 
by  the  former  zemindar,  they  both  colluded 
together  without  the  plaintiffs'  knowledge, 
and  with  a  view  to  deprive  the  plaintiffs  and 
the  Rajah- defendant  of  their  rights  and 
interests  by  means  of  fraud,  Mr.  Abbott,  in 
collusion  with  Mr.  McArthur,  suffered  the 
Government  revenue  of  the  zemindary  to 
fall  into  arrears,  and  thus  collusively  and 
fraudulently  brought  about  the  illegal  auction- 
sale  of  the  zemindary  in  the  Collectorate  on 
the  29th  April  1848,  when  it  was  purchased 
by  Mr.  McArthur.  On  the  strength  of  the 
title  acquired  by  Mr.  McArthur  under  the 
provisions  of  Act  I.  of  1845,  ^^  dispossessed 
Sreemunto  Lall  of  the  property  claimed. 
Afterwards,  upon  the  death  of  Sreemunto 
Lall,  the  plaintiffs  became  his  representatives, 
and,  as  they  were  not  aware  of  the  irregulari- 
ties and  fraud  connected  with  t4ie  above 
auction-sale,  they  brought  a  suit  No.  65  of 
1859  in  the  Principal  Sudder  Ameen's  Court 
in  this  district  against  Sidi  Nuzzur  Ali 
Khan  and  others,  who  were  then  in  posses- 
sion of  the  zemindary  by  virtue  of  purchase 


from  the   aforesaid   auction-purchaser, 
recovery    of    possession    of    the  di 
mehals,  on  the   allegation  that  S 
Lall  had  been  forcibly  and  iDegallj 
sessed,  inasmuch   as    his  tenure 
be    extinguished    under   the   provii 
Act  L  of  1845,  but  the  suit  was 
by  the  late  Principal  Sadder  Ameeo, 
Davidson,  on  the  13th  March  i860,  n 
ground  amongst  others  that  the  aoai 
chaser  had  the  right  to  eject  the  ^boi 
malguzardars. 

Subsequently,  the  zemindar-defi 
Ojoodhya  Ram  Khan,  being  aware  d 
fraud  and  artifice  by  which  the 
revenue-sale  had  been  brought  about, 
tuted  a  suit  in  the  Civil  Court  in  tliif 
trict  against  the  parties  who  were 
possession,  922.,  Sidi  Nuzzur  Ali 
others,  for  recovery  of  pc^session  d 
zemindary  with  mesne-profits  by  setting 
the  said  fraudulent  sale.  And  the 
said  artifice,  machination,  fraud,  and 
sion  being  satisfactorily  established  Ia 
opinion  of  the  late  Judge,  a  decree 
passed  in  favour  of  the  Rajah  on  the 
September  1866  for  possession  with 
profits,  and  the  above  fraudulent  a 
sale  was  set  aside.  The  said  decree 
affirmed  by  the  High  Court  on  the 
September  1867,  and  has  become 
The  Rajah  having  taken  out  ezecuii 
the  above  decree  finally  recovered 
sion  of  the  zemindary  on  the  nth 
1871.  The  second  sale  for  arreari 
Government  revenue  was  also  not  set  t 
but  the  Court  held  that  it  was  fraod 
and,  therefore,  that  it  could  not  create 
estate  which  could  be  set  up  against  Ojoo 
dhya  Ram;  and  when  Ojoodhya  Ram  recovero 
possession  in  1871,  then,  inasmuch  as  tb* 
sale  of  the  property  in  1848,  by  which  Q/« 
dhya  Ram  was  ousted  from  possession, « 
a  sale  for  arrears  of  revenue,  the  provisroaj 
of  section  29  of  Act  L  of  1845  are  apptl; 
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kd  the  plaintiffs  have  a  right  to  call 
defendants  to  restore  them  to  their 
being  one   of  the  encumbrances 

at  the  time  of  sale. 

'ounsel  for  the  defendants  objected 

plaintiffs'  being  allowed  to  set  up 
upon  the  general  ground  stated  in 
case,  and  also  that   the   plaintifiFs 

^and  to  state  the  particulars  of  the 
lent  upon  which  they  rely,  and  the 

ion  which  the  tenure  was  restored ; 
^plaintiffs  are  also  bound  to  allege  that 
of  the  tenure  had  been  paid.  The 
\\s  also  further  contended  that  the 
now  put  was  disposed  of  by  the 

1859,  or  that,  at  any  rate^  if  not  dis- 
\,  that   the  plaintiffs  ought  then  to 

It  it  forward  and  obtained  a  decision 

not  repeat  the  reasons  why  I  con- 
it  the  first  of  these  objections  cannot 

For  the  reasons  stated  in  the  judg- 
Regular  Appeal  No.  308,  I  do  not 

that  the  plaintiffs  are  prohibited  by 

raising  any  of  the  questions  which 

seek  to  raise,  or  making  any  of  the 
ins  which  they  now  seek  to  make. 

the  objection  that  the  plaintiffs  are 
^to  state  the  particulars  of  the  arrange- 
tpon  which  they  base  their  claim,  it 

observed  that  the  plaintiffs  state, 
fer.to  prove   that   Sreemunto  Khan 

got  into  possession  of  his  tenure, 
id  It  for  a  considerable  period.  The 
lents  relating  to  the  arrangement  were 
id  in  this  suit  probably  because  they 
iled  in  the  other.  I  do  not,  however, 
ir  the  plaint  to  be  bad  because  the 

lent  is  not  more  fully  set  out,  but  I 
te  defendants  may  reasonably  require 
intiffs  to  state  upon  what  documents 
^h  and  require  them  to  file  those  docu- 
^  or  such  copies  thereof  as  they  intend  to 
>n  at  the  trial :  of  course,  the  defend- 
rlll  also  be  at  liberty  to  require  any 

Vol  XXV. 


amendment  of  the  issues  they  may  deem 
necessary.  As  to  the  payment  of  rent,  there 
can  be  an  issue  upon  that  point  if  it  is 
desired,  and  the  Court  below  will  decide  at 
the  trial  upon  whom  the  onus  of  proving 
that  issue  lies,  and  what  is  the  effect  of  that 
issue  not  being  proved. 

As  to  the  objection  that  the  claim  of  the 
plaintiff  was  disposed  of  by  the  suit  of  1859, 
or  that,  if  not  disposed  of,  it  ought  to  have 
been  put  forward  in  that  suit,  it  seems  to 
me  that  the  cause  of  action  as  now  stated 
did  not  then  exist.  That  was  a  suit  to 
contest  the  auction-purchaser's  right  under 
a  revenue-sale.  This  is  a  suit  to  enforce 
the  rights  of  a  tenure-holder  against  the 
original  proprietor  who  has  recovered  pos- 
session. 

With  regard  to  the  question  of  limitation 
upon  which  alone  the  District  Judge  appears 
to  have  dismissed  the  suit,  it  does  not  appear 
to  me  that  the  suit  can  at  this  stage  be  dis- 
missed upon  that  ground.  The  plaintiffs' 
case,  shortly  stated,  is  that  they  were  ousted 
by  the  purchaser  under  a  revenue-sale,  that 
the  defaulting  proprietor  was  restored  to  pos- 
session in  1 87 1,  and  that  he,  consequently, 
acquired  the  estate  subject  to  their  tenure, 
to  which,  therefore,  they  have  a  right  to  be 
restored.  That  right,  if  it  exists,  cannot  be 
barred  by  limitation. 

In  my  opinion,  therefore,  the  decree  of 
the  lower  Court  dismissing  the  suit  ought 
to  be  set  aside,  and  the  suit  remanded  to  the 
District  Judge  of  Midnapore  for  re-trial. 
The  costs  hitherto  incurred  in  this  Court 
and  the  Court  below  will  abide  the  result. 

Miiiery  J, — I  concur. 
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The  12th  June  1876. 


Present : 


The  Hon'ble  Sir  Richard  Garth,  A7.,  Chief 
Jtistice,  and  W.  Ainslie,  Judge, 


Khas 


ion— Plaintiff  bound  bj  his 
Claim— ETidence. 


Appeal  under  section  /j  of  the  Letters 
Patent,  preferred  on  the  6th  of  April 
i8j6,  against  the  decree  of  the  Honble 
F,  A.  B.  Glover,  one  of  the  Judges  of 
this  Court,  dated  the  r^th  of  March  i8y6, 
in  Special  Appeal  No,  1608  of  187^, 

Gunee  Gazee,  Defendant  (Special  Respon- 
dent), Appellant, 


versus 


Anundo  Chunder  Chundra,  Plaintiff  (Special 
Appellant),  Respondent. 

Baboo  Gopal  Lall  Mitter  for  Appellant. 
Baboo  Nil  Madhub  Bose  for  Respondent. 


Where  a  plaintiff  sought  to  obtain  khas  possession  of 
a  property  whicKhe  declared  he  had  leased  to  defendant, 
but  for  which  defendant  had  ceased  to  pay  him  rents ; 
and,  havingr  filed  a  decree  given  against  himself  in  a 
former  suit,  obtained  a  remand  order  from  one  of  the 
Judges  of  the  High  Court.  Hbld  by  a  Bench  of  the 
Court  that  the  decree  against  plaintiff  in  a  former  case 
did  not  bind  the  defendants  in  this  one ;  and  that  the 
plaintiff,  having  elected  to  establish  the  falsehood  of 
the  claim  set  up  by  the  defendants  to  the  land  in  suit, 
aod  having  failed  to  do  so,  the  remand  order  should 
b^  re-called,  ^nd  the  case  dismissed. 


The  question   was  raised  in  this  suit,  b«t] 
cided,  whether  the  decree  filed  by  plabti&iBi 
ought  to  have  been  received  as  evidcsce  at  aL 

Garth,  C.  7.— The  plaintiff  m  the 
sent  suit,  as  I  understand,  alleges 
1868,   he   let  the   property   in  suit 
defendant;  that  the  defendant  paidhta: 
for  a  time,  but  after  that  for  ihr?e 
paid  him  no  rent  at  all,  and  deoied  Msl 
He,  therefore,  now  brings  this  suit  to 
khas  possession  of  the  land,  vhidi 
to  the  defendant  in  1868. 

Now  all  these  statements  made  bf 
plaintiff  are  suhstantially  found  by  the 
Appellate  Court  to  be    false.    That 
says,  in  effect,  that  the  plaintiff  has 
failed  to  prove  his  case. 

Then   it  is  said,  that  the  Lower 
Court  was  wrong  in  rejecting  a  decree 
was  made  in  1867,  in  a  suit  broBgfati 
third  party  against  the   present  plaii 
respect  of  these  very  lands. 

Now,  even  if  the  proceedings  in  thaHl 
were  admissible  in  this  suit  at  all,  I 
see  how  they  could  properly  be  used 
tually  as  against  the  present  defem 
consider  that  the  plaintiff  ought  to  be^ 
by   the  course  which  he  has  thongiit 
take. 

He  has  failed  to  make  out  a  prim 
case,  and  it  has  not  even  been  thought 
sary  to   call   upon   the    defendants  f( 
answer.     I,  therefore,  fail   to  see  hov 
decree,  which  was  obtained  in  a  suit  bi 
against  the   plaintiff   in    1867,   and 
appears  to  have  been   unsuccessfal 
properly    to    have     any    weight   whj 
against  the  defendants,   or  could 
make  the  plaintiff's   case,  as  set  up  in  li 
plaint,  any  better.  | 

I  should  add,  speaking  for  myself,  that 
consider  it  extremely  doubtful,  whether 
decree  was  admissible  in  evidence  at  all 
this  suit.    That  question,  which  is  an  impoi 
ant  one,  may  possibly,  at  some  future  tiin«i 
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^Jdered  by  the    Court;  but  for   the 
of  this  case  it  is  not  necessary  to 
fit,  because  the  Moonsiff  has,  in  fact, 
the  decree  in  evidence,  and   the 
lal  Judge,  as  I  understand  him,  has 
:ted  it,  but  he  considers  that  it  ought 
I  be  binding  as  against   the   present 
lots.    What  he   says    is,    supposing 
subject-matter    of   that   suit    was 
il    with    the    subject-matter    of  this, 
)t  see  how  the  decree  of  1867  ought, 
Itvthc  circumstances,  to  affect  the  defend- 
re.    I  also  fail  to  see  how  it  should 
ithe  defendants. 

I,  therefore,  of  opinion  that  the  remand 
fof  Mr.  Justice  Glover  should  be  set 
and  the  appeal  to  the  High  Court  dis- 
wiih  the  costs  of  both  hearings. 
P//^^    7.— It     seems      to     me     that 
this    decree    of    1867    be    admit- 
evidence  in  this  case  or  not,  is  wholly 
terial.     The  plaintiff  had  been  defeated 
defendant  in  the  former  rent-suit,  in 
the  defendant  set  up  the  title  on  which 
iw  relies.     He  comes  into  Court  to  assert 
against  the  defendant,  and  to  recover 


The  1 2th  June  1876. 

Present : 

The  Hon'ble  W.  Markby  and  Romesh 

Chunder  Mitter,  Judges, 

Secondary  Eyidence—LimitatioiL 

Case  No.  606  of  1875. 

Special  Appeal  from  a  decision  passed  by 
the'  Zillah  Judge  of  East  Burdwan, 
dated  the  31st  0/  December  iS*j4y  affirm* 
ing  the  decree  of  the  Second  Moonsiff 
of  that  District,  dated  the  22nd  of  July 
1874, 

Mussamut  Sadeeroon  Nissa  Bibi  and  others 
(Plaintiffs),  Appellants, 

versus 

Sreemutty   Shourubby  Debea  (Defendant), 

Respondent, 

Moonshee  Serajul  Islam  for  Appellants. 

Baboo  Rash  Behary  Ghose  for  Respondent. 

Where  a  person's  claim  to  some  property  rested  on  a 
hiba  which  had  been  executed  in  her  favour  by  the  bro- 
ther of  the  parties  who  contested  her  claim  to  that  pro- 
perty ;  and  the  hiba  had  not  been  made  over  to  her 
because  it  related  to  various  properties  of  which  the 
property  claimed  by  her  formed  only  a  portion  j  and 


lion    of     the    property    from    him.      It  pneof  the  defendants,   whom  she  had  called  on  to 


;n  to  him  to  do  so  in  various  ways. 

faceted  one  particular  way,  which  was  to 

rtish  the  falsity  of  the  claim  set  up  by 

[defendants,  by  proving  that  the  defend- 

entered    into   engagements   with   him 

were   wholly   inconsistent  with    that 

In    respect  of  the    proof    of  those 

igements^this  decree  is  absolutely  value- 

le  Judge  has  found  on  oral  evidence  that 
plaintiff  has  altogether  failed  to  make  out 
case  which  he  set  up,  and  it  seems  to  me 

...at  he  could,  under  the  circumstances,  do  no 

nerwise  than  dismiss  the  suit. 


produce  the  hiba,  had  failed  to  do  so,  hsld  that  plaint- 
iff was  entitled,  under  s.  65  of  the  Evidence  Act  t6  pro- 
cure secondary  evidence  of  its  contents;  and,  having^ 
done  so,  to  get  the  decree  which  the  first  Court  had 
given  her,  and  which  the  High  Court  now  refused  to 
set  aside. 

The  presumption  arising  against  the  owner  of  a 
right,  which  has  been  allowed  to  lie  dormant  for  four 
years,  may  be  rebutted  by  evidence  of  unquestionable 
ownership  in  the  iirsl  instance,  backed  by  limitation 
running  on  for  twelve  years. 

This  case,  when  it  originally  came  before 
the  Court,  was,  no  doubt,  one  of  some  diflaculty, 
because  the  plaintiffs,   who  were   the  un- 
doubted heiresses  of  their  father,  to  whom 
this  properly  had  originally  belonged,  called 
upon  the  defendant  to  prove  her  title ;  ai\<J 
one  step  in  the  proof  of  her  title  was  tha^t 
her  vendor,  Heroo,  who  was  the  brother  of 
the  plaintiffs,  had    obtained  this  propcny 

0 


4^6 


Chnt 


THi  Weekly  tltrORTKR.  Rulings. 


[VoL 


by  a  gift  from  his  father  in  his  father's  life- 1  reason  not  arising  from  his  own  d 


time,  and  inasmuch  as  the  defendant  was 
only  a  purchaser  of  a  very  small  portion  of 
the  land  comprised  in  the  hiba,  she  was  not 
in  possession  of  that  document.  But  there 
was  this  circumstance  in  her  favour  that  the 
plaintiffs,  alhough  their  father  had  been 
dead  1 1  years,  had  never  made  any  attempt 
up  to  this  time  to  assert  their  right  as 
heiresses  to  this  property. 

l^he  Moonsilf  dealt  with  the  case  in  this 
way.     He   keeps    this   last   mentioned   fact 
in   view   when   dealing   with  the  evidence, 
but,    nevertheless    says    that,   inasmuch   as 
the  plaintiffs  were,  undoubtedly,  the  heiresses 
of  their  father,  and  as  their  father  had  died 
within  12  years,  they  would  -be  entitled  to 
get  possession,  unless  the  defendant  could 
make   good   her   defence   of    a   hiba   from 
Afzul  to  Heroo ;  and  that  was,  in  our  opinion, 
the  correct  way  of  dealing  with  this  case. 
The  defendant    had  not  succeeded  in  her 
attempt  to  procure   the   production   of  the 
hibi,  and  the  Moonsiff  proceeds  to  give  his 
reasons  for  considering  why  the  defendant 
was  at  liberty  to  give    secondary  evidence 
of  the  contents  of  the  hiba.     Monsoor,  who 
was  a  defendant   in    this  case,   had   been 
ordered  to  produce  it.     He  had  not  done 
so,  and  the  Moonsiff  gives  his  reasons  why 
he  considered  that  there  had  been  a  hiba  ; 
and  that  the  hiba  had  been   acted   on  in 
certain  arbitration  proceedings ;  and  believing 
as  he  did,  that  the  hiba  existed  and  was  in 
the  possession  of  Monsoor,' he  allowed  secon- 
dary evidence  to  be  given  of  it ;  and  even 
if  there    was   any    doubt    whatever  as    to 
the   suflSciency   of    the   case  so   made  for 
the   admission  of   secondary   evidence,   the 
course  taken  by  the  Moonsiff  is  justified  by 
section  65  of  the  'Evidence  Act,  which  Mr. 
Justice  Mitter  pointed  out  in  the  course  of 
the    argument,    and    which    provides   that 


neglect,  produce  it  in  reasonable  tiaie»| 
he  can  give  secondary  evidence.    TbisI 
is  fully  covered  by  that  provtnon. 
the    Moonsiff  goes    on   to  show 
thoroughly  reliable  witnesses  gave 
with  regard  to  the  contents  of  the  hii 
that  these  persons  had  the  knowledge 
contents.    The  Moonsiff  also  made  & 
many  other  observations  in  the  case 
purpose  of  strengthening   what  I  \a\ 
ready  mentioned  as  the   substance 
judgment. 

With  regard  to  the  objection 
made  that  possession  had  not  passed 
to  make  this  gifl  a  valid  one  m 
Mahomedan  Law,  the  Moonsiff  stysj 
"  this  objection  is  not  taken  in  proper 
"  and  no  issue  has  been  raised  on  the 
"and  neither  party  has  adduced aoj 
"  evidence  on  this  point." 

It  appears  to  us  that,  ander  the  cff 
stances  of  this  case,  the  Moonsiff  was 
justified   in  dealing  somewhat  strictlrj 
the  plaintiffs.     If  it  was  the  intention 
plaintiffs,  after  this  long  period  of  timej 
elapsed,  to  call  upon  the  defendant  lo 
that  the  hiba  had  been  acted  upon, 
their  duty  to  give  notice  at  the  proper 
that  it  would  be  necessary  for  her  to  d| 
her  evidence  to  that  point. 

Upon  the  whole,  we  think  that  the  M| 
siff*s  judgment  is  thoroughly  well  fooi 
both  in    law   and  in  justice,  and  ist 
reasoned  one ;  and  that  judgment  has 
in  no  way  disturbed  by  the  District  Jadj 
In  one  point  the  District  Judge  misap 
bended  what  the  Moonsiff's  judgment  re 
was.    He  seems  to  think  that  the  Moonsiff! 
come   to  the  conclusion  that  the  pJaw^ 
had  not  made  a  sufhcient  primd-facie 
to  enable  them  to  succeed  on  the  grouncf| 
inheritance.     The  Moonsiff,  on  the  contra 
clearly  expressed  his  opinion  that  a  snfficit 


when   the   party    offering   evidence   of  the 

contente  of    a  document  cannot,  for  any  \primd- facie  case  had  bpcn  made  out  bj  t 
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iffs,  requiring  the  defendant  to  make 
title ;  and  what  the  Moonsif!  found 
Lt  that  title  had  been  made  out.    This, 
rer,  4n  no  way  renders  it  nece§sary  for 
interfere   with   the  judgment  of  the 
below.   The  judgment  of  the  Moonsiff 
)t  been  disturbed  by  the  District  Judge, 
we  are  quite  willing  to  rest  our  judg- 
opon  the  judgment  of  the  Moonsiff. 
te  dismiss  the  special  appeal  with  costs. 


The  17th  June  1876. 
Present : 

Hon'ble    W.    Markby    and    Romesh 
Chunder  Mittcr,  Judges. 
on   Arbitration-award— Separation  in 
[ess-^  Partition— Limitotion—Commcnsality 
^Joint  Responsibility. 

Case  No.  413  of  1875. 

:ial   Appeal  from   a   decision  passed  by 

Subordinate   Judge  of  Zillah   Man- 

\oom,  dated  the  loth    of  August  i8T4, 

reversing    a    decree    of  the   Moonsiff   of 

iawkee   Manbhoom,   dated  the   Q^th    of 

'ch  1872, 
mxi    Mundul    and     another   (Plaintiffs), 
Appellantfi 

versus 

Nadyar  Chand  Roy  (Defendant), 
Respondent, 

^Saboo  Bunsheedhur  Sen  for  Appellants. 

70  Rash  Behary  Ghose  for  Respondent. 

lere  two  brothers  .sougfht  to  recover  possession  of 

Utthey  alleged  to  be  their  share  in  some  property  in- 

jointly  by  them,  through  their  father,  and  by 

if  uncles,  from  a  common  ancestor;  and  relied  on 

.  arbitration-award  of  1863,  whereon  a  decree  had  been 

J,  which  recognized  their  interest  in  the  property; 

btde'fcndants  contended, ;?«^/k,  that  plaintiffs'  claim 

f  barred  by  limitation;  and,  secondly,  that  some  ante- 

_jt  action  on  the  part  of  the  plaintiffs  themselves  had 

^wn  that  they  had  regarded  the  property  as  belonging 

losively  to  the  defendant's  predecessor  in  title,  held, 

^gUy,  that,  although  the  decree  of  1863  recognized  the 
irate  rights  of  plaintiffs,  yet,  as  plaintiffs  were  mere 


minors  at  the  time,  and  no  separation  in  mess  actually 
took  place,  and  the  family-property  was  treated  by  the 
members  of  the  family  as  joint,  until    the  year  1269 
(A.D.  1862),  the  suit  was  not  barred  by  limitation; 
but,  secondly,  that  as,  in  subsequent  proceedings,  the 
property  in  suit  had  been  treated  by  all  the  members 
of  the  family  as  the  exclusive  property  of  defendant's 
predecessor  in  title,  and  plaintiffs  had  taken  no  steps 
either  to  prevent  its  being  mortgaged,  or  to  prevent  its 
sale  in  execution  on  foreclosure  of  mortgage,  though 
they  were  aware  of  both  facts,  the  suit  must  be  dis- 
missed. 
Found,  also,  collaterally,  that  one  of  the  plaintiff's 

brothers,  who  protested  against  being  bound  by  the 
action  of  his  uterine  brother,  had  been  living  in  com- 
mensality  with  that  brother,  and  had  allowed  him  to 
act  for  him  in  executing  a  deed  of  sale,  and  in  other 
respects;  and  held  that  the  protesting  plaintiff  was 
bound  by  the  proceedings  of  his  brother. 

Mitter,  J. — This  case  was  remanded  to 
the    Lower   Appellate    Court  on   ihe    31st 
March  1874,  it  having  been  then  found  that 
the  judgment  of  the  Lower  Appellate  Court 
was  erroneous  on  the  matter  of  the  construc- 
tion of  an  arbitration-award,  which  was  on  the 
record  as  an  exhibit  on  behalf  of  the  plaint- 
iffs.   On  remand,  the  Lower  Appellate  Court 
has  come  to  the  same  conclusion  at  which 
it  arrived  on  the  first  occasion,  and,  differ- 
ing  from    the   Moonsiff,  it   dismissed    the 
plaintiffs'  suit. 

The  plaintiffs  have  preferred  this  special 
appeal,  and,  when  it  was  argued  before  us,  it 
was  contended  that  the  judgment  of  the  Lower 
Appellate  Court  was  erroneous,  inasmuch  as 
certain  decrees,  which  could  not  be  legally 
treated  as  evidence  in  the  case,  were  relied 
on  by  the  Lower  Appellate  Court. 

We  considered  that  this  objection  was 
well-founded,  and  as  the  case  had  already  been 
remanded  once,  we  suggested  to  the  parties 
that  it  would  be  belter  if  the  case  be 
disposed  of  by  us  on  the  evidence,  the 
parties  very  properiy  .  consented  to  that 
course,  and  the  case  has  now  been  argued, 
and  the  evidence  adduced  by  the  parties 
has  been  laid  before  us. 

The  question  in  this  case  is  whether  the 
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plaintiffs  are  entitled  to  a  certain  share, 
namely,  3  annas  and  4  gundas,  of  Mouzah 
Chakdoba.  The  plaintiffs'  allegation  is  that 
they  are  two  out  of  five  sons  of  one 
Goluk  Mundul.  The  defendants'  prede- 
cessor in  title,  Bungshee  Mundul,  was  the 
eldest  of  these  five  sons.  The  plaintiffs 
allege  that  the  share  of  all  the  sons  of 
Goluk  Mundul  in  this  mouzah  was  8  annas, 
the  other  8  annas  belonging  to  their  uncles, 
the  brothers  of  Goluk  Mundul.  The  plaint- 
iffs, therefore,  are  entitled  to  two- tenths, 
that  is,  3  annas  and  4  gundas  share,  and  they 
were  in  possession  of  this  property  through 
the  managing  member  of  the  family, 
Bungshee  Mundul,  until  they  were  ousted  in 
November  1867,  when  it  was  sold  in  exe- 
cution of  a  decree  against  Bungshee  Mundul 
and  purchased  by  the  defendants. 

The  defendants  allege  that  Chakdoba 
was  the  exclusive  property  of  Bungshee 
Mundul  alone ;  that  the  other  members  of 
the  family  never  had  possession  of  any 
share  in  this  mouzah  ;  and  that,  consequently, 
as  it  was  the  exclusive  property  of  Bungshee, 
the  plaintiffs  were  not  entitled  to  any  share. 

The  defend  ints  also  contended  that 
the  plaintiffs*  claim  was  barred  by  limitation. 
It  appears  that,  in  the  year  1861,  there 
was  a  litigation  between  the  members  of 
this  family  regarding  this  property.  That 
was  a  suit  brought  by  the  plaintiffs'  uncles 
against  the  plaintiffs  themselves  and  their 
brothers  for  the  recovery  of  their  ancestral 
share  in  the  family-property  including 
Chakdoba.  That  suit  was  referred  to 
certain  arbitrators ;  and  the  arbitrators 
came  to  the  conclusion  that  Chakdoba  was 
divisible  amongst  the  members  of  the  family 
according  to  their  respective  shares  devolv- 
ing upon  them  by  right  of  inheritance. 
Upon  this  award  a  decree  was  passed  in 
1863  in  favour  of  the  uncles  in  conformity 
with  it.  Therefore,  although,  by  that  deci- 
sion, the  plaintiffs  and  the  defendant  are 


I  not  conclusively  bound,  because  the 
and   the   defendant's   predecessors    m 
were  arrayed  as  co-defendants  in  that 
yet,  if  there  had  not  been  anjihiag  €m 
the     record,     we    would     not    have 
justified  in  disregarding  this   decree, 
there   were   subsequent  dealings  witfa 
property,  to  which  I  shall  presently 
which   substantially  established    that, 
withstanding  that  decree,  all  the 
of  the  family  treated  this  property  : 
exclusive  property  of  Bungshee  alone. 

But,  before  I  refer  to  those  transacti 
would  be  convenient  here  to  dispose  of 
plea  of  limitation  which  was  also  relied 
by  the  defendants.     With  reference  to 
question,  it  appears  to  me  that,  althoogh 
was  that  litigation  in  the  year  1861, 
in  the  decree  of  1863  by  which  the  sh: 
the  different  members  of  the  family  wctc 
fined  and  declared,  yet  no  formal  steps 
taken  by  the  parties  to  have  their  pro] 
partitioned,  and  it  is  evident  from  the  evii 
of  both  plaintiffs  and  defendants  that, 
withstanding  the  decree,  the  different 
bers  of  the  family  continued  to 
possession   of    different  properties   as 
did  previous  to  (hat  decree,  and  nothing 
done   to    carry   out  the  directions  of 
decree,  and  the  family-property  was 
divided. 

We  also  find  with  reference  to  the  qi 
(ion  of  separation  in  mess  that  in  i 
when  that  decree  was  passed,  the  plainl 
were  minors.  The  decree  also  treated 
plaintiffs  and  other  brothers  as  representii 
one  joint  family.  Then  we  have  the  furti 
fact  that  the  witnesses  examined  by 
plaintiffs  clearly  depose  to  the  fact  thit 
separation  in  mess  did  not  take  place  untS 
the  year  1269.  Against  that  evidence,  the 
defendants  have  not  adduced  anything  which 
can  be  taken  as  sufficient  to  rebut  it. 
Therefore,  on  the  question  of  limltatioQ,  wt 
are  inclined  to  hold  that  the  separation  in  mess 
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did  not  take  place  more  than  twelve  years 
before  the  institution  of  the  suit,  and  that, 
notwithstanding  the  decree  of  1863,  the 
family-properties  were  treated  by  all  the 
members  of  the  family  as  joint. 

But  as  I  have  already  said  that  the 
plaintiffs'  claim  must  fail  upon  the  ground 
that  4he  parties,  after  the  decree  of  1863, 
dealt  with  this  property  in  such  a  way  as 
would  reasonably  lead  to  no  other  conclusion 
than  this,  that  they  acquiesced  in  the  exclu- 
sive title  of  Bungshee. 

It  appears  that,  in  the  year  1865,  one  of 
the  plaintiffs,  Jeebun  Mundul,  joined  with 
Bungshee  and  another  member  of  the 
family,  namely,  Durpo  Narain  Mundul,  in 
executing  a  kistbundee  in  favour  of  the 
defendant,  Nadyar  Chand.  In  that  kistbun- 
dee, Bungshee  mortgaged  the  whole  of 
Chakdoba  as  security  for  the  loan  taken  by 
him,  and  th^  property  was  described  as  the 
exclusive  property  of  Bungshee.  A  decree 
was  obtained  some  time  after  upon  that  kist- 
bundee, and  we  find  that  in  the  year  1867  the 
same  Jeebun  Mundul  paid  up  his  quota  of  the 
debt  by  a  petition,  asking  the  Court  to  release 
certain  property  which  was  under  attachment, 
and  which,  he  said,  he  and  his  brother,  the 
other  plaintiff,  had  sold  to  a  third  party. 

It  appears  also  that,  at  that  time,  Chakdoba 
was  under  attachment  in  execution  of  the 
same  decree  against  Bungshee.  And  Jeebun, 
we  find,  did  not  take  any-  steps  to  assert  his 
right  to  a  share  in  this  property.  He  allow- 
ed the  property  to  be  sold  as  the  exclusive 
property  of  Bungshee,  and  it  was  purchased 
by  the  mortgagee,  Nadyar  Chand,  in  the  year 
1867.  The  plaintiffs  remained  silent  until 
September  1871,  when  this  suit  was  brought. 

We  also  find  that,  although  by  the  decree 
of  1863,  it  was  declared  that  the  uncles  of 
the  plaintiffs  were  entitled  to  a  certain  share 
in  this  property,  they  never  asserted  their 
right  as  against  the  present  defendants  after 
their  purchase  in  the  ^ear  i86i. 


All  those  facts  reasonably  lead  to  the  con- 
clusion that,  notwithstanding  the  decree  of 
1863,  all  the  members  of  the  family  agreed 
to  treat  this  properly,  Chakdoba,  as  the 
exclusive  property  of  Bungshee. 

It  has  been  said  that,  in  the  kistbundee, 
Jeebun  Mundul  alone  was  a  party,  and  there- 
fore anything  done  by  him  would  not  affect 
the  other  plaintiff,  Anunto  Mundul. 

But  we  find  that  Jeebun  and  Anunto,  who 
were  two  uterine  brothers,  were  living  in 
commensality,  and  Jeebun  was  the  elder  of 
the  two ;  and  in  the  petitipn,  which  was  made 
by  Jeebun  in  the  year  1867,  asking  the  Court 
to  release  certain  property,  he  stated  that 
the  •  debt  was  the  joint  debt  of  the  two 
brothers,  and  that  they  raised  the  money,  by 
which  he  paid  up  the  debt  due  to  Nadyar 
Chand,  by  sale  of  a  certain  property.  And 
then  also  the  kobala,  which  was  executed  by 
the  two  brothers  in  order  to  raise  this  money 
has  been  filed,  and  that  kobala  shows  that 
the  statement  of  Jeebun  that  the  debt  was 
due  from  the  brothers,  and  that  Jeebun  was 
acting  on  behalf  of  his  other  brother,  was 
correct,  because  they  are  all  recited  in  the 
document  which  was  executed  by  the  two 
brothers  jointly. 

For  those  reasons,  we  are  of  opinion  that 
although  the  plaintiffs'  claim  was  not  barred 
by  limitation,  yet  it  is  evident  from  the 
transactions  to  which  I  have  referred  that 
the  plaintiffs,  along  with  the  other  members 
of  the  family,  treated  this  property,  notwith- 
standing the. decree  of  1863,  as  the  exclu- 
sive property  of  Bungshee,  and  that  they 
are  not  entitled  to  recover  any  share  of  it 
from  the  defendant,  Nadyar  Chand,  who 
advanced  originally  the  money  upon  the 
kistbundee  referred  to  above. 

The  plaintiffs'  claim  is,  therefore,  dismissed 
with  costs  in  all  the  Courts. 

Markby,  J.-l  am  entirely  of  the  same 
opinion. 
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The  17th  June  1876. 
Present: 

The  Hon'ble  Louis  S.  Jackson  and  W.  F. 

McDonell,  Judges, 

Alluvial  AccrcUon— Onus  Proband!, 

Case  No.  580!  1S75. 

Regular  Appeal  from  a  decision  passed  hy 

the   Subordinate  Judge   of  Dacca,   dated 

the  tSth  of  January  i8y^. 

Hurro  Soonduree,  wife  of  Brojokishore  Sen 
Baboo,  deceased,  and  Radha  Bullubh  Sen 
Baboo  (Plainiiffs),  Appellants, 


versus 
Sonaton  Dass,  Roop  Lall  Dass,  and  Rughoo- 

nath  Dass  (Defendants),  Respondent^ 
Bahoos  Kalee  Mohun   Doss   and    Bussunto 

Coomar  Bose  for  Appellants. 
Baboos   Hem    Chunder   Banerjee,     Chunder 
Madhub  Ghose,   and   Lall  Mohun  Dass, 
for  Respondents. 

Appeal  valued  at  Rs.  38,013-12  annas. 

Where  plaintiffs  sued  for  a  declaration  of  right  to 
and  for  possession  of  various  titles  in  certain  alluvia! 
accretions,  of  which  defendants  had  obtained  possession 
under  a  Magistrate's  order  under  s.  31S,  Code  of  Cri- 
minal Procedure ;  and  the  Subordinate  Judge  had  given 
a  modified  decree,  allowing  a  portion  of  the  plaintiffs* 
claim ;  and  both  parties  appealed  to  the  High  Court, 
HELD  that,  as  the  defendants  were  already  in  posses- 
sion under  a  Magistrate's  order,  the  burden  of  proof  on 
the  issues  which  arose  lay  on  plaintiffs,  failing  to  sus- 
tain which  they  were  not  even  entitled  to  the  modified 
decree  obtained  in  the  lower  Court.     The  case  was 
accordingly  dismissed  with  costs. 

The  points  in  regard  to  which  'the  onus  of  proof  lay 
on  plaintiffs  were  as  follow  :  They  ought  to  have 
shown  the  several  boundaries  of  the  lands,  the  accre- 
tions to  which  they  now  claimed,  and  the  original  sites 
of  the  re.formations  claimed  by  them ;  that  they  had 
remained  in  possession  of  them  up  to  the  time  of  their 
submersion  ;  and  that  they  had  kept  alive  their  interest 
in,  by  paying  revenue  for,  any  submerged  land  in 
which  they  might  establish  any  right. 

This  was  a  suit  for  a  declaration  of  right 
to,  and  for  possession  of,  mallki,  putnee,  and 
howladari  titles  of  certain  lands,  re-formed  on 


the  original  site  of,  and  accreted 
to,  the  Mouzah  Jowar  Suksagar,  RaJL 
and  Narikeluta.     The  plaintiffs  alleged 
as  the  lands  began  to  re-form,  ibej  took] 
session  of  them,  and  that  ihe  ddendaat^^j 
were  the  purchasers  of  the  Jujira  (island)^ 
raised  a  question  of  possession; and  1^ 
under  section  3 1 8  of  the  Code  of 
Procedure  was  instituted,  and  on  tbe 
January   1871,  the  defendants  were 
ordered  to  remain  in  possession,  and,  _ 
order  of  the  Assistant  Magistrate  staodsi 
firmed,  the  plaintiffs  have  brought  the  1 
suit,  suting  their  cause  of  action  to  have] 
from  the  date  of  the  order  under  sectioo 
before  referred  to.    The  defendants,  iai 
written  statement,  complained  that  the 
aries  specified  in  the  plaint  were 
vague  and  inaccurate,  and  that  it  was 
possible  to  know  what  lands  were  daii 
plaintiffs;   that  they  had  not  attempted 
state  what  quantity  of  land  appertained^ 
each  separate  talook;  that  the  plaintiffs 
not  entered  in  the  thak-map  as  owoeo^ 
the  property  said  to  have  re-formed,  and i 
they  had  filed  no  title-deeds;  that  ihey  „ 
iffs)  admit  that  they  have  only  a  i3-i6th 
of  the  land  claimed,  and  that  the  other  5.1 
shareholders  have  not  joined   in  this 
further  that  the  plaintiffs'  claim  is  barred 
limitation;  that  more  than  twelve  yeais 
elapsed  since  the  formation  of  the  ]\^ 
chur ;  that  this  chur  was  originally  held 
Government  and  then  by  their  ijaradar, 
subsequently  by  the  defendants  by  virtae^ 
purchase  ;  that,  after  the  formation  of 
chur  and  after  possession  as  described  al 
the  lands  which  comprised  the  southern  par^ 
tion  of  the  chur  were  diluviated  by  the  ri«f 
from  time  to  time,  and  were  as  often  re- 
formed ;  that  the  fact  that  the  whole  of  Jow 
Suksagar  and  portions  of  Narikeluta,  &c., had 
been  diluviated  long  before  the   thak  was 
made  is  admitted  by  the  plaintiffs,  and  that 
their  claim  for  land  said  to  be  re-formedoa 
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the  original  sites  of  these  villages  is  barred 
both  by  the  law  of  Kmitation  and  by  justice : 
further  that  the  laftds  have  not  re-formed  on 
the  sites  stated  by  plaintiffs,  nor  are  they 
a<>cretioiis  contiguous  to  the  talooks  named 
by  plaintiffs,  nor  have  the  plaintiffs  ever  been' 
in  possession  of  any  of  these  lands  since  their 
re-formation.  The  plaint  is  certainly  very 
confused,  and  the  information  given  is  as' 
meagre  as  it  possibly  could  be.  The  Subor- 
dinate Judge  ha«,  however,  found  for  the  rea- 
sons detailed  in  his  judgment  that  the  plaintiffs 
are  entitled  to  a  small  portion  (about  r-r2th)of 
the  lands  claimed.  Against  this  decision  both 
parties  have  appealed — the  plaintiff  argues 
that  the  rest  of  her  claim  should  have  been 
decreed,  whereas  in  cross-appeal  the  defend- 
ants argue  that  the  plaintiffs'  claim  should  have 
been  dismissed  in  toio.  In  appeal  the  points 
principally  urged  by  plaintiffs  were : — 

isily, — That  the  Subordinate  Judge  had 
committed  an  error  in  holding  that  there  was 
no  evidence  to  show  that  Jowar  Suksagar  was 
situated  to  the  north  of  Rajnagur,  and  that 
Suksagar  had  lost  all  its  identity,  inasmuch 
as  the  survey-map  and  the  chittas  and  the 
Collector's  receipts,  as  well  as  the  mutation^ 
proceedings  and  the  correspondence  between 
the  Secretary  to  the  Government  and  the 
Revenue  Officer&  clearly  proved  the  identity 
of  Suksagar. 

2ndly, — That  the  Subordinate  Judge  was 
wrong  in  stating  that  there  was  no  evidence 
io  support  the  plaintiffs^  title  to  her  estate 
No.  877  in  Rajnagur,  since  the  receipt  by 
the  Collector  showed  this ;  and,  further,  that 
had  the  witnesses  been  cross-examined,  they 
conld  have   proved  that  the  plaintiffs  were 
the  reversionary  heirs. 
•  S^^fy' — That  there  was  evidence  to  prove 
plaintiffs'  title  to  chuck  63  in  Mourah  Narike" 
Itfta,  and  to  show  that  plaintiffs  were  entitled 
to  the  other  eight-anna  of  the  putnee  talook 
in  that  the  thakbust-map  of  Narikeluta  and 
rtie  potnee  pottah  granted  by  Bamasoondery; 
Yol.  XXV. 


dated  the  13th  Aughran  1274,  as  also  the 
putnee  pottah  which  has  been  wrongly 
excluded,  would  show  this,  as  likewise  that  the 
plaintiffs  were  entitled  to  the  eight  annas  of 
the  putnee  talook. 

Finally,  it  was  argued  that  the  case  ought  to 
be  remanded  to  the  Subordmate  Judge,  in 
that  material  evidence  had  not  been  received, 
and  the  witnesses  had  not  been  examined  with 
reference  to  the  plaintiffs'  rights. 

None  of  these  grounds  of  appeal  are  in 
our  opinion  valid.  It  must  be  remembered 
that  it  is  the  plaintiffs  who  want  to  turn  the 
defendants  out  of  land  of  which  they  (defend* 
ants)  have  been  put  in  possession  under  a 
Magistrate's  order.  It  is,  therefore,  necessary 
for  the  plaintiffs  to  make  out  their  title,  and 
this  they  haVe  failed  to  do.  As  regards  their 
claim  to  lands  situated  in  Jowar  Suksagar, 
in  the  first  place,  it  is  admitted  that  Suksagar 
has  been  submerged  for  more  than  twenty 
years,  and  the  plaintiffs  ought  to  show  that 
they  have  kept  alive  their  title  to  the  lands 
by  the  payment  of  Government  revenue  or 
in  some  other  way,  btit  they  have  not  even 
shown  that  this  estate  still  exists  in  the 
Collector's  records. 

The     survey-maps    referred    to    by   the 
plaintiffs  only  show  that  there  was  a  "haut " 
called  Suksagar.     The  chittas  produced  are 
no  evidence,  and  have   not  been   properly 
proved,  and,  even  if  admissible,  they  are  worth- 
less,  until  the  plaintiffs  have  shown  them-, 
selves  to  be  owners  of  Suksagar,  or  any  part 
thereof,  and  this  they  have  failed  to  do. 
Nor  can  the  chittas  be  in  any  way  identified 
with  the   lands.     The  receipts  filed  are  of 
no  weight ;  they  do  not  go  back  beyond  th« 
re-formation  of  the  chur.    It  appears  to  have 
only  been  after  the  re-appearance  of  land  that 
plaintiffs  paid  in  some  very  small  amount 
of  rent;   in    fact,    they    only   commenced 
to  pay  rent  in'  the  year  just  preceding  the 
section'    318     case.    The    correspondence 
referred  toif  really  no  evidence,  and  does  not 
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eVen  sho\¥  where   Suksa^^ar  was,   or  what 
title     the     plaintiffs    bad    in    that    village. 
Before  their  claim  to  any  re-formation  on  the 
original  site  could  hold  good,  the  plaintiffs 
must  have  shown  the  several  boundaries  of 
Suksagar  and  how  far  it  extended,  but  they 
have  been  unable  to  give*  any  information 
on   these   points.      As  regards    the    estate 
No.  877,  the  reasons  given  by  the  Subordinate 
Judge  for  holding  that  the  plaintiffs'  claim 
fails  are  not  shown  to  be  incorrect ;  it  was 
for  the  plaintiffs  to  prove  that  they  were  the 
reversionary    heirs    of    Kashikant.     As    to 
chuck  63,  this  was  claimed  as  a  distinct  talook 
held  by  plaintiffs  as  howladars,  but  there  is 
no  evidence  of  their  title  and   possession 
of  the  land  as  alleged.     It  was  argued  that 
the   Subordinate    Judge    should    not   have 
rejected  the  putnee  pottah  of  the  eight-anna 
share  of  talook  No.  63 1  said  to  have  been 
granted   by   Kali   Mohun,   and    which  the 
plaintiffs  wished   to  tender  as  evidence  of 
their  title ;  but,  as  the  original  pottah  is  not 
before  us,  and  as  up  to  date  the  plaintiffs 
have   never  even   asked   to  be  allowed  to 
produce  it  before  us,  we  are,  in  the  absence 
of  the  original,  unable  to  say  that  the  order 
of  the  Subordinate  Judge  was  wrong.    Next, 
as  regards  the  lands  claimed  as  accretions, 
Che  Subordinate  Judge  has  found,  and  the 
evidence  on  the  record  certainly  bears  out 
this  finding,  that  the  lands  accreted  on  the 
north,  and  that  they  accreted  to  defendants' 
mehal,  and  that,  at  the  time  of  their  accretion, 
the   lands   to   the    south,    which    are    said 
to  have  re-formed  on  the  original  site  of 
plaintiffs'   villages,   were    still    submerged. 
Hence,  whatever  claim  the  plaintiffs  may  have 
to  lands  said  to  have  re-formed  on  the  original 
sites,   they   are   clearly   not  entitled  to  the 
lands  claimed  as  having  accreted  contiguous 
to  the  plaintiffs*  villages.    Lastly,  as  to  the 
small  portion  of  the   plaintiffs'   claim   that 
has  been  decreed  by  the  Subordinate  Judge 
as  being  lands  found  to  have  re-formed  on 


original   sites,  we  hofd    that  the 

adduced  by  plaintiffs  is  insafficient  tQ 

rant  our  confirming  the  decision.  Intfas: 

place,  the  plaintiffs  have  not  shown 

factorily  the  original  sites  of  these 

chucks  or  their  title  to  the  same;  and, 

ly,  they  have  failed  to  prove  that,  at  die 

of  the  thak,  they  were  actually  in 

of  the  lands  comprising  these  chocks, 

that  they  remained  in  possession  of 

up  to  the  time  of  diluvion — the  sud 

having  taken  place   in    1859-60,   or 

than  fourteen  years  prior  to  the  ii 

of  their  suits.    The  evidence  of  the 

nesses  who  speak  to  possession  is  very 

and,    in   our  opinion,   unreliable;  fi 

these  chucks  did  net  form  an  entire 

but  were  scattered  here  and  there 

village  of  Rajnagur  and  Narikeluta ;  adU 

way  in  which  the   Ameen   has 

their  original  sites  is  unsatisfactory, 

ally  when  we  examined  the  maps  on  m 

he  principally  relied.     The  plaintiffs  in 

case  have  filed  two  attested   copies  of 

thak-map  of  Rajnagur,  No.  5620 — one 

on  the    1 6th  January  1874  along  wiA 

list,  the  other  on  the  26th   August  \\ 

The  chucks  claimed  by  plaintiffs  are  naml 

differently  in  the  schedule    of    these 

maps.     Now,  had  the  plaintiff  honestly 

forward  and  informed  the  Subordinate  Jod| 

that  there  was  a  mistake  in  the  copy 

filed,    and    attempted    to    show    that 

second  copy  was  the  correct  one,  it  mi 

have  been  necessary  to  consider  the  m\ 

but  the  plaintiffs,  when  filing  the 

copy  in  Court,  merely  stated  that  they 

done  so,  because  it  was  clearer  and  fulH 

they  never  mentioned  that  there  was  aajf 

alteration  in  the  maps  or  in  the  scbednter 

Under  these  circumstances,  and  after  taking 

all  the  facts  of  the  case  into  consideration, 

we  have  no  hesitation  in  setting  aside  that 

portion  of  the  lower  Court's  order  by  which 

a  portion  of  the  plaintiffs'  claim  was  decreed^ 
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appeal  is,  therefore,  dismissed,  and  the 
»peal    decreed,    the    plaintiffs'    suit 
^^ismissed  with  all  costs. 


The  19th  June  1876. 

Presint: 

The  Hon'ble  F.  A.  B.  Glover  and^ 
W.  Ainslie,  Judges. 

Fractional  Share— Mesne-profits. 
Case  No.  87  of  1 876. 

Uaneous  Special  Appeal  from  an 
tr  passed  by  ike  Officiating  Judge  of 

Hah  JessorCf  dated  the  28th  of 
\uary  i8j6,  affirming  an  order  of 
Sudder    Moonsiff   of   that    DiUricty 

fed  the  31st  August  i8*j$, 

Kahee  and  others  (Decree-holders), 
Appellants^ 

versus 

[oniraddi  Sheikh  (Judgment-debtor), 
Respondent. 

iboo  Bungshidhur  Sen  for  Appellants. 

\oo  Joygobind  Shome  for  Respondent. 


ire  a  decree-holder  was  put  in  possession  of 
iin  quantity  of  land  within  four  jummas,  and 
to  recover  mesne-profits  for  the  period  duringf 
he  was  kept  out  of  possession,  but  was  met  by 
>iection  that  his  decree  was  for  a  fractional  portion 
s  whole  four  jummas,  but  did  not  specify  the  parti- 
plot  or  plots  of  land  from  which  his  interest  was 
paid,  and  he  set  ag^ainst  this  objection  the  rejoin- 


der that  the  first  Court  had  given  a  decree  for  a  certain 
extent  of  land  which  corresponded  with  the  extent  of 
his  share,  and  that  he  was  entitled  to  recover  mesne- 
profits  in  proportion  to  that  share  from  the  whole  four 
jummas,  hbld  that,  if  the  intention  of  the  first  Court 
in  giving  plaintiff  a  decree  for  a  certain  extent  of  land 
had  been  to  give  him  a  decree  for  a  proportionate  share 
in  the  four  jummas,  he  would  have  got  it,  but  that,  as 
such  an  intention  was  not  clear,  he  was  not  entitled 
to  a  decree. 

Glover^  J. — The  plaintiff,  now  the  decree- 
holder,  brought  this  suit  to  recover  posses- 
sion of  a  certain  share  in  four  specified 
jummas,  and  he  got  a  decree  for  a  certain 
quantity  of  land  in  three  of  these  four 
jummas,  and  is  said  to  have  got  possession. 
The  present  suit  is  for  mesne-profits  accru- 
ing on  that  land  during  the  period  he 
was  out  of  possession.  The  Judge  haa 
come  to  the  conclusion  that  the  decree 
which  the  plaintiff  has  obtained  is  incapable 
of  execution,  inasmuch  as  it  is  drawn  out  in 
a  vague  %nd  uncertain  manner,  and  he  would 
define  the  land  on  which  wassilat  is  to  be 
assessed.  The  plaintiff  in  the  original  suit 
asked  for  a  4i-annas  share  in  certain 
undivided  properties  situated  in  four  jummas ; 
and  the  decree  that  was  given,  and  which 
has  been  read  to  us,  was,  that  he  was  to  gel 
I  beegha  I  cottah  and  10  chuttacks  of  land 
in  three  of  these  four  jummas.  Now,  it  is 
quite  clear  that  from  the  terms  of  the  decree 
there  was  no  means  of  ascertaining  from 
what  particular  jumma  the  plaintiff  was  to 
get  the  land,  whether  from  the  first  or  the 
second,  or  the  third ;  and  it  was,  therefore, 
impossible  to  execute  the  decree  as  it  was 
made.  But  it  is  said  by  the  special  appel- 
lants  that,  although  the  decree  was  not 
properly  worded,  the  meaning  of  the  whole 
order  of  the  Moonsiff  was,  that  he,  plaintiff, 
was  to  get  a  4i-annas  share  in  the  three 
jummas,  and  that,  inasmuch  as  that  4i-anna8 
share  would  amount  in  land  to  i  beegha 
I  cottah  and  10  chuttacks,  that  quantity  was 
properly    included    in    the    decree  as   the 
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qiiaotUy  of  laad  which  he  was  to  get ;  and 
that  the  real  meaniog  of  the  order  was,  that 
he  was  to  get  a  share  in  the  three  jummas, 
t)^  aggregate  of  which  would  amount  to 
I  beegha  i  coitah  and  lo  chuttaeks.  Now,  il 
we  could  understand  from  the  order  of  the 
Court  below  that  this  was  the  intention  of 
the  Moonsiff,  we  should  of  course  have 
given  eflfect  to  the  decree,  however  obscurely 
it  {nay  have  been  wprdedi  s^nd  allowed 
plaiptiS  to  recover  the  land  to  which  he 
^as  undoubtedly  entitled.  But  there  is 
i^othing  in  the  Moonsiff's  order  which  would 
lead  us  to  the  supposition  that  such  was  bis 
intention.  The  schedule  that  has  been 
read  to  us  by  the  special  appellant's  pleader 
U  no  part  of  the  decree,  nor  does  it  form 
part  of  the  Moonsiff's  decision. 

It  is  said  that  in  the  original  suit  for  pos- 
session the  first  Court  construed  its  own 
decree  in  the  manner  now  stated  by  the 
special  appellant's  pleader,  and  th^t  posses- 
sioq  was  given  of  a  share,  and  not  of  a 
specified  quantity  of  land.  We  find  tiothing 
on  the  record  to  support  this  contention. 
There  is  simply  an  order  directing  the  Nazir 
to  give  possession  according  to  the  terms  of 
the  decree  and  the  return  of  the  Nazir 
giving  possession,  but  there  is  nothing  in  the 
Moonsiff's  orde?  to  show  what  that  share 
was  of  which  possession  was  to  be  given, 
and  there  is  consequently  no  explanation  of 
the  decree  by  the  Moonsiff  as  is  contended. 
T^e  Judge  has  found  that,  inconsequence  of 
the  vague  and  uncertain  way  in  which  the 
decree  was  drawn  up,  it  is  impossible  to  say 
in  which  particular  plot  of  land  thi«  i  beegha 
\  cottah  and  to  chuttaeks  is  situate,  and  that, 
therefore,  the  subsequent  decree  for  mesne- 
proBts  is  eq\|*lly  vague,  and  cannot  be 
carried  out.  We  think  the  Judge  is  right, 
and  that  this  appeal  must  be  dismissed  with 
costs — one  gold  mohur. 


The  aothjune  1S76. 

Present: 

The  Hon'ble  W.  Markby  and  R( 
Chunder  Mitter,  Judges. 

Suit  for  Posse^on^Deed  of  Sa]e~C4 
ation— Plea  of  Ignorance — Benamee 
action. 

Case  No.  145  of  1874, 

Regular  Appeal  from  a  decision 
the  First   Subordinate  Judge  of 
gulpore,  dated  the  ^th  of  March  i9j4. 

Musst.    Ranee    Ruheemun    alias 
Shah  Iradut  Hossain,  and  Syed  Yar 
as  guardian  of  Yoosoof  Ali  (some  of  i 
Defeqdants),  Appellants, 

versus 

Sahoo  Ram  Proshaud  Doss  (Piaiiiti&)|^ 
Respondent. 

Mr.  Gregory^    Moonshee  Mahomed 
and   Baboo  Ch^nder  Madhub  Qkose 
Appellants. 

The     Advocate- General^     Mr,       Wo 
and  Baboos  Mohesh    Chunder    Chi 
and  Rajendro  Nath  Bose  for  Responds 

Where  a  Rajah,  on  establtshtng  hts  i%ht  as 
his  step-sister's  estate,  bad  ipraatada  mokurnireel 
of  it  to  the  Ranee,  his  wife,  and  a  suit  was  brooshti 
recovery  of  possession  of  this  estate  by  a 
whom  the  Ranfe  was  said  to  have  conveyed  ft  hi 
kobala,  and  this  claimant  proved  payment  of  the 
sideration,  either  directly,  or  in  diveisioa  to  ddits  \ 
other  charges  on  the  estate,  but  the  Ranee,  fer^^ 
pudiated  the  whole  transaction,  and  charged  her; 
with  fraud,  and,  secondly,  claimed  exemption  fn>n  At 
obligation  of  the  deed  of  sale  on  the  plea  of  igoocaaa 
of  its  contents,  and,  thirdly^  pleaded  that  the  xutAseh 
ruree  lease  was  a  mere  benamee  transaction,  FCMrna 
that  there  was  no  proof,either  of  fraud  on  the  part  o(th| 
Ranee's  agents,  or  of  real  ignorance  on  her  own  paiti  0( 
of  any  such  loss  to  the  Ranee,  or  of  any  such  irr^v* 
larity  on  the  part  of  her  aj^ents  as  would  impart  s^ 
weight  to  her  plea  of  ignorance ;  and  held  that,  uode' 
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the  circumstances,  though  it  would  be  difficult  to 
prove  on  the  9vidence  produced  that  the  mokurruree 
lease  was  a  genuine  transaction,  the  point  was  immate- 
rial  to  the  plaintiff's  claim,  which  was  accordingly 
decreed* 

This  suit  was  brought  by  the  respondent 
to  recover  possession  of  3^  annas  of  Pergan- 
nah  Kujra^  and  6  annas  of  six  talooks  apper- 
taining to  Tuppa  Belpatta  (called  the 
"  ghats  ")  with  mesne-profits. 

The  title  of  the  respondent  is  based  upon 
a  kobala,  dated  loth  March  1872,  purporting 
to  be  executed  by  the  Rajah  Hossein  Bux 
apd  his  wife,  the  appellant,  Ranee  Ruheemun. 
By  this  kobala,  4  annas  of  the  zemindary 
right  in  Kujra  and  14  annas  of  the  zemin- 
dary right  in  the  ghats  are  conveyed  to  the 
respondent  by  the  Rajah,  and  i\  annas  of 
the  mokurruree  right  in  Kujra  and  6  annas 
of  the  mokurruree  right  in  the  ghats  are 
conveyed  to  the  respondent  by  the  Ranee. 
The  whole  being  sold  for  a  lutnp  sum  of 
Rs.  1,20,000.     • 

It  appears  that  the  Rajah  had,  after  con- 
siderable litigation,  established  his  right  as 
heir  to  his  step-sister,  Maharanee  Wazirun- 
nissa.  Her  estate  was  liable  to  considerable 
debts.  Immediately  upon  recovering  the 
property,  the  Rajah  granted  a  mokurruree 
lease  of  it  to  his  wife  for  a  consideration  of 
Rs.  4,000  at  the  rent  of  Rs.  301.  This 
iease  is  dated  27th  January  1869. 

Besides  the  debts  chargeable  on  the  estate, 
the  Rajah  and  Ranee  appear  to  have 
borrowed  considerable  sums  of  money  on 
their  own  account,  and,  towards  the  end  of 
the  year  1871,  were  much  embarrassed. 
Decrees  had  been  obtained  against  them,  and 
the  property  in  dispute  had  been  attached. 
It  is  proved  by  the  evidence  that,  between 
November  1871  and  March  1872,  attempts 
were  being  made  to  sell  the  property  in 
dispute.  Negotiations  were  opened  with  the 
respondent  and  with  the  Court  of  Wards, 
and  frequent  short  postponements '  of  the 
proceedings  in  execution  were  obtained  in 


order  to  enable  the  Rajah  and  the  Ranee* 
appellant,  to  dispose  of  the  property  privately. 
The  last  postponement  but  one  was  to  the. 
4th  of  March  1872,  on  which  date  the 
property  stood  advertized  for  sale.  On  tb^ 
I  St  of  March,  an  application  was  filed  by  the 
Rajah  and  the  Ranee-appellant,  stating  that 
the  negotiation  with  the  Cotu-t  of  Wards 
haviog  been  broken  off,  an  arrangement 
bad  been  made  for  the  sale  of  li  annas  of 
the  mokurruree  right  in  Kujra  and  the 
ghats  to  the  respondent  for  Rs.  60,000,  and 
of  4  annas  of  the  zemindary  right  in  Kujra 
and  of  6  annas  of  the  zemindary  right  in 
the  ghats  to  one  Misri  Laul  for  Rs.  7,000. 
The  sale  in  execution  was  accordingly  post-- 
poned  to  the  18th  of  March,  and  in  the 
mean  time  the  sale  of  the  loth  March  was 
concluded. 

The  kobala  recites  the  decrees  for  which 
the  property  was  about  to  be  sold  in 
execution  amounting  to  Rs.  17,800;  it  also 
recites  bond-debts  due  to  the  respondent 
amounting  to  Rs.  57,010-15,  and  recites 
the  receipt  of  the  balance  of  the  considera- 
tion, Rs.  62,989,  after  deducting  the  res- 
pondent's debt,  to  have  been  paid  to  the 
vendors.  In  fact,  however,  that  sum  of 
money  was  not  paid  as  there  recited. 
Decrees  were  paid  off,  and  other  payments 
were  made  on  account  of  the  vendors  as 
stated  in  the  schedule  to  the  kobala,  and 
the  balance  Rs.  30,770-10-0  was  paid  over 
on  the  loth  April  1872  in  29  notes  of 
Rs.  1,000,  four  of  Rs.  300  each  and  cash. 

The  principal  party  who  conducted  these 
negotiations  on  behalf  of  the  veiuiors  was 
Reaz  Ally.  He  is  admitted  to  have  been  the 
am-mookhtear.  of  the  Ranee-appellant,  and 
a  copy  of  his  mookhteamama,  which  we  have 
no  doubt  whatever  is  correct,  has  been  filed. 
Under  this  he  is  expressly  empowered  to 
sell  the  Ranee's  property.  The  Rajah 
appears  to  have  acted  personally  to  some 
extent  in  the  matter,  and  one  Ijabutullah, 
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whom  the  Ranee-appellant  pats  forward  as  a 
trusted  agent  on  her  behalf,  also  took  part 
in  the  negotiations,  but  Jjabutaliah  acted,  as 
he  himself  states,  under  the  directions  of 
Reaz  Ally.  There  is  no  allegation  of  undue 
pressure  or  other  improper  conduct  on  the 
part  of  the  respondent  or  any  other  person 
prior  to  the  ist  of  March  1872.  It  is  also 
admitted  that  the  debts  and  decrees  were 
due  and  were  properly  liquidated  out  of  the 
consideration-money,  and  the  balance  paid 
over  into  the  hands  of  Reaz  Ally. 

The  deed  of  sale  purports  to  be  sealed 
and  signed  by  the  Rajah,  and  to  be  sealed  by 
the  Ranee-appellant.  It  is  also  signed 
"Ranee  Ruheemun  alias  Baharun,  by  the 
pen  of  Sheik  Reaz  Ally,  am-mookhtear,  under 
the  power  dated  the  ist  September  1870." 
It  was  presented  for  registration  on  the  nth 
of  March.  It  bears  a  recital  signed  by 
Kubiludin  Ahmed,  a  mohurir  in  the 
Registry  Office,  that  he  went  on  the  12th 
of  March  to  Kujra  to  take  the  Ranee*s 
acknowledgment  of  the  deed,  and  that  she 
did  acknowledge  it  and  affixed  her  mark 
thereto,  she  being  identified  by  one  Futteh 
Ally,  whom  the  witnesses  for  the  respondent 
allege  to  be  her  physician. 

The  Rajah  put  in  no  written  statement, 
and  took  no  steps  to  defend  the  suit.  The 
appellants,  other  than  the  Ranee,  are  persons 
who  have  purchased  portions  of  the  property 
from  her  since  this  dispute  arose,  and  they 
rely  on  the  defence  set  up  by  her.  The 
case  set  up  by  the  Ranee-appellant  is 
contained  in  the  9th,  loth,  tith,  12th,  and 
the  13th  paragraphs  of  her  written 
statement.  Her  allegations  are  in  substance 
as  follow : — 

(a.)  That  she  never  executed  the  deed, 
never  acknowledged  it  before  the  Registry 
Officer,  and  was  not  at  Kujra  at  the 
time  when  the  deed  purports  to  have  been 
executed  by  her. 

[b.)  That  she  did  not,  by  the  mookhtear- 


nama    of  September  1870,  empower 
Ally  to  sign  for  her. 

{c)  That  Ijabutuliah  and  Reaz  Ally 
specially  appointed  to  negotiate  the 
3i  annas  of  Kujra  only   to  the 
Wards. 

{d.)  That    Ijabutuliah    had   agreed 
the  Court  of  Wards  for  the  sale  of  tk 
perty   at  the  price  of   Rs.    2,58,000, 
that   she  sent  the  Rajah  with  her  sed 
execute  an  ikrarnama   for  the  sale  of 
property  on  these  terms. 

{e,)  That,  by  the  collusion  of  the  pi 
her  husband  and  Reaz  •  Ally,  the  pi 
was   sold    to   the    respondent    at  a 
price. 

(/.)  That  Reaz  Ally  had  no  aai 
file  the  applications  relating  to  the  postj 
ments  of  the  sale  in  execution,  and  to 
sale  to  the  respondent. 

C?.)  That  the  debt  alleged  to  be  due  to 
respondent  was  not  really  due. 

(h,)  That  Reaz  Ally  was  not  her 
agent. 

({.)  That  she  does  not  know  Futteh 

All  these  allegations  may  now  be  t 
be  disproved,  except  those  contained  i 
paragraphs  (a),  (^),  and  (1) ;  and,  if  we 
believe    that    the    Ranee    knows    an 
whatsoever  about  this  suit,  and  is  an; 
more  than  a  mere  puppet  in  the  hands 
others  in  this  litigation,  we  are  com] 
to  say  that  some  of  her  statements  are 
fully  false. 

It  is  also  to  be  observed  that  the 
ment  which  she  now  put^  forward  diffi 
very  materially  from  that  which  she  pit] 
forward  when  she  made  her  first  complai: 
In  the  petition,  dated  ths  2nd  July  1872,1^ 
siys  that  she  has  bee  a  informed  by  a  letter 
of  Ijabutuliah  that,  in  his  absence,  Reaz  Ally 
and  her  husband  had  been  imposed  upon  by 
the  respondent,  whereupon  she  dismissed 
Reaz  Ally,  and  took  the  seal  away,  from  btf 
husband.     No  charge  of  fraud  was  made 
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Reaz   Ally  or  her  husband  at  this 

Nor  is  the  charge    of    fraud,    now 

by  the  Ranee-appellant  against  Reaz 

id  her  husband,  supported   by  any 

:e.     On  the  contrary,  as  against  Reaz 

it  is,  as  it  appears  to  us,  completely 

^d  by  the  evidence  of   Ijabutullah. 

ritness  represents  himself  as  having 

acted  under  the  orders  of  Reaz  Ally, 

lom  he  is  still  on  intimate  terms,  and 

even  been  assisted  by  Reaz  Ally  in 

|g   up  the  Ranee's  written  statement 

very  case.    In  fact  he  does  not  state 

^«az   Ally   has,  up  to  this  date,  been 

by  the  Ranee ;  whilst  the  respon- 

witnesses  state  that  Reaz  Ally  is  still 

iservice.    The  charge  of  fraud  against 

[Ally,    therefore,    entirely  fails;   that 

the  Rajah   has  not  been   seriously 

lined. 

statement  that  the  Ranee  does  not 
|Futteh  Ally  is  also  evidently  untrue. 
iQted   out  by  the  Subordinate  Judge, 
In  witnesses  do  not  bear  out  this  state- 
Though  Futteh  Ally  himself  denies 
identified  the  Ranee  on  the  occasion 
Lion,  and  that  be  is  her  physician,  he 
that  he  has  studied  medicine,  whilst 
^rtion  that  he  carries  on  another  busi- 
lat  of  a  dealer  in  hides,  is  unworthy 
[it.     He  admits  that  he  was  acquaint- 
the  Registry  Mohurrir  Kubiluddin; 
^re  can  be  no  doubt  whatever  that  he 
Kujra  for  the  purpose  of  identify- 
Ranee;  there  is  also  no  reasonable 
{that  be  was*acquainted  with  her. 

case  then  of  the  Ranee  being  in  all 
particulars  untrue,  are  we  to  believe 
len  she  denies  that  she  executed  the 
?  Upon  this  point,  no  doubt,  there  is 
siderable  conflict  of  evidence.  The 
^es  for  the   respondent  say  that  she 

at  Kujra  in  November,  and  remain- 
[re  until  March.  Her  witnesses  deny 
le  left  Auti  at  all  at  that  time.    The 


Subordinate  Judge  has  believed  the  witnesses 
for  the  respondent,  and  it  seems  to  us  impos* 
sible  to  say  that  he  was  wrong  in  doing  so. 
No  reasonable  suspicion  can  attach  to  the 
deposition  of  the  Registry  Mohurrir  Kubil- 
uddin, and  the  only  possible  explanation 
of  his  statement  is  that  he  was  himself 
deceived.  But  there  appears  to  us  to  be 
nothing  whatsoever  to  support  such  a  sug* 
gestion  as  this.  If  it  had  been  clearly  made 
out  that  Reaz  Ally  had  joined  in  a  plot  with 
the  respondent  and  the  Ranee's  husband  to 
defraud  his  mistress,  this  suggestion  might 
have  been  at  least  plausible  that  some  one 
was  got  to  personate  the  Ranee,  But,  as  we 
have  pointed  out,  this  evidence,  as  far  as  it 
goes,  contradicts  the  assertion  that  Reaz  Ally 
has  entered  into  any  plot  against  the  Ranee. 

Upon  the  whole,  therefore,  we  have  no 
hesitation  in  Concurring  in  the  finding  of  the 
Subordinate  Judge  that  the  Ranee  executed 
the  kobala. 

It  was  contended  that,  even  if  the  Ranee 
did  execute  this  instrument,  that  it  was  not 
properly  explained  to  her,  and  ought  not  to 
bind  her.  No  point  of  this  kind  seems  to 
have  been  made  in  the  Court  below,  and  we 
think  there  is  no  ground  upon  which  .we 
could  say  that,  if  she  executed  the  deed,  she 
is  not  bound  by  it.  She  admits  that  she 
knew  that  her  property  was  going  to  be  sold, 
and  there  was  in  fact  no  possibility  of  avoid- 
ing a  sale.  The  transaction  had  the  full 
approval  of  her  husband,  and  of  her  own 
am-mookhtear  who  was  present  when  she 
executed  the  document.  She  asserts  that 
it  was  a  sale  very  detrimental  to  her  interests, 
but  that  is  not  made  out.  As  far  as  we  can 
discover,  the  price  was  certainly  as  good  as 
she  would  be  likely  to  have  got  had  the 
property  been  put  up  to  auction.  We  think 
the  evidence  shows  that  Reaz  Ally  got  the 
best  price  that  was  obtainable  for  the  proper- 
ty. The  Ranee  did,  at  one  time,  assert  that 
Reaz  Ally  and  her  husband  had  been  over- 
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reached  by  the  respondent  in  this  transaction, 
but  that  assertion  has  been  entirely  aban- 
doned. 

In  this  view  of  the  case,  it  becomes  im- 
material, to  determine  whether  the  mokur- 
ruree  lease  to  the  Ranee  was  a  benamee 
transaction  or  no.  Whether  it  was  so  or  not, 
the  respondent  is  entitled  to  his  decree. 
It  would,  however,  be  extremely  difficult  to 
hold  that  it  was  a  real  transaction  in  the 
face  of  the  evidence  of  Jebun  Lall,  who 
was  called  as  a  witness  on  behalf  of  the 
appellant.  No  doubt  this  witness  disappoint- 
ed the  expectations  of  those  who  called  htm, 
and  probably  his  statements  took  them  by 
surprise.  But  the  rest  of  the  evidence  in 
support  of  the  transaction  is  very  weak, 
and,  taking  place  when  it  did,  it  looks  very 
like  an  attempt  to  shield  the  Rajah's  recently- 
acquired  property  from  his  creditors.  It  is 
tru3  that  the  respondent  dealt  with  both  the 
Rajah  and  the  Ranee  distinctly  upon  the 
terms  that^the  alleged  mokurruree  grant  was 
a  real  transaction,  but,  of  course,  it  is  possi- 
ble that  he  was  himself  deceived. 

We  do  not,  however,  think  it  necessary  to 
discuss  this  question  further.  Assuming  the 
property  to  belong  to  the  Ranee  to  the  extent 
alleged  by  her,  we  find  that  she  conveyed 
her  interest  to  the  respondent,  and  we  dis- 
miss this  appeal  with  costs,  for  which  costs 
Ranee  Ruheemnn,  Shah  Iradut  Hossain,  and 
Mir  Yar  All  are  liable.  The  infant  Syed 
Yoosooff  Ali  cannot  be  made  liable  for  any 
thing  in  this  litigation. 


The  22nd  June  1876. 

Pnsenf  : 

The  Hon'ble  F.  A.  B.  Glover  and  W. 

Judgfs. 

Contract — ^Variance— Adjaatnieiit  of 

Case  No.  119  of  1875. 

Regular  Appeal  from  a  decision 
the  Judge  of  Zillah  ffooghh,  iaitl 
2nd  of  April  1874, 

Oopender  Narain  Mookerjee  (Defem 

Appellant^ 

versus 

Gudadhur  Dty  and  another  (PlaimH 

Respondents. 

Baboo  Taruck  Naih  Sen  for  AppelhAj 

Baboo  Bycunt  Naih  Paul  for  Resj 

Where  an  estate  was  sold  under  a  contract  ai  I 
a-half  years'purchase  of  the  net  annual  rent- 
and  various  suras  ol  money  tivere  left  in  def^adli 
the  vendee  to  meet  various  charg^es  whtcii  «ere( 
to  arise,  and  the  amount  of  these  charges  was 
by  the  vendor's  expectations,  and  formed  portioeri 
stipulations  of  which  the  contract  was  com] 
the  net  annual  collections  eventually  fell  short 
expectations,  bbld  that  the  an^reenient  at  tfaei 
the  contract,  via.,  that  the  property  was  takes] 
years'  purchase,  should  govern  the  whole  trai 
and  that  the  accounts  between  the  parties  si 
adjusted  accordingly. 

The  plaintiffs  in  this  case,  Gudadhur 
and  Mussamut  Sabitri  Soondree  Dassee, 
to  the  defendant,  Nobokisto  Mookerjee, cer 
shares  in  mokurruree  mourosee   ijaras 
longing  to    them  for  an  aggregate  sam 
Rs.    13,951.     The   first   (J^ed   of  sale 
executed    on  the  29th  Aghun   1274  ^' 
the  second  on  the  3rd  Pons  of  the  same 
A  few  days  later,  1.  ^.,  on  the  21st  of 
month,  the  contracting  parties  entered  ii 
an   arrangement,  regarding  the  payment 
the  purchase-money  which  was   duly  c: 
bodied  in  a  nyampattra. 

By  the  terms  of  this  deed,  the  balance 
the  purchase-money,  which  is  staled 
to  be  Rs.   9,927   (Rs,  4,024  having 
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apparently  paid  in  cash  at  the  time  the 
kobaias  were  given)  was  to  remain  as  it 
were  in  suspense  account  until  certain  adjust- 
ments of  rents  due  to  the  zemindars,  and 
certain  inquiries  into  rents  received  and  pro- 
fits expected  were  brought  to  a  conclusion. 
Thus  Rs.  2,027  were  allowed  to  represent 
the  back  rents  of  1274  B.  S.,  which  the 
.vendors  had  collected,  but  which  the  vendee 
was  entitled  to,  his  interest  commencing  from 
the  beginning  of  the  year. 

Rupees  3,000  were  left  in  the  vendee's 
hands  for  the  purpose  of  being  paid  by  him 
on  account  of  rent  due  by  the  vendors  to 
the  superior  landlord.  Similarly  Rs.  2,900 
were  left  as  rent  due  for  the  year  1273  B.  S. 
to  other  co-sharers  in  the  zemindaree. 

And  Rs.  2,000  were  allowed  to  be  retained 
in  deposit  until  the  amount  of  the  ''  hasta- 
bood "  of  the  share  sold  under  the  second 
kobaU  was  inquired  into  and  determined. 
The  arrangement  regarding,  this  deposit  was, 
that,  if  the  hastabood  proved  to  be  less  than 
Rs.  1,043  (^^^  amount  stated  by  the  vendors)^ 
the  purchase-money  of  the  whole  property 
should  be  diminished  in  proportion.  This 
purchase-money  was  calculated' at  10^  years 
net  profit,  and  was  to  be  diminished  at  the 
same  rate  if  the  hastabood  was  less  than 
the  sum  alleged  by  the  vendors.  There  was 
also  a  stipulation  that  the  price  of  the  estate 
should  be  increased  in  the  same  proportion 
if  the  hastabood  showed  a  larger  yearly  net 
profit  than  Rs.  1,040. 

The  Judge  found  that,  over  and  above 
the  Rs.  4,024,  the  defendant  had  paid  on 
account  of  his  purchase  Rs.  4*036-7-9  to 
landlord  shareholders  of  the  estate  as  rent 
for-  the  year  1273  B.  S.,  and  allowed  that 
sum  to  be  deducted  from  the  Rs.  5,900  held 
on  this  account  in  deposit  by  the  defendant. 
He  disallowed  the  item  of  Rs.  2,333-4 
which  the  defendant  claimed  as  having  been 
paid  by  him  on  account  of  Rughoo  Mohinee's 
default,  and  on  this  part  of  the  case  found 
Vot  XXV. 


that  the  plaintiff  was  entitled  to  recover 
the  difference  between  Rs.  4,036-7-9  and 
Rs.  5,900,  or  Rs.  1,863-8-3. 

With  regard  to  the  portion  of  the  rents 
for  1274  B.  S.,  which  the  plaintiffs  admitted 
they  had  collected,  the  Judge  gave  them  the 
difference  between  the  amount  proved  to 
have  been  collected,  viz,,  Rs.  1,496-14-3,  and 
the  sum  in  deposit  on  that  account,  viz,y 
Rs.  2,027,  and  Rs.  ^30-1-9. 

With  regard  to  the  hastabood,  the  Judge 
found  on  the  evidence  that  the  net  profit  of 
the  estate  was  not  more  than  Rs.  378,  and  he 
therefore  considered  that  the  plaintiff  had 
forfeited  the  Rs.  2,000  deposited  with  the 
defendant  on  this  account. 

The  defendant  only  appeals  against  the 
Judge's  order,  and  Baboo  Mohinee  Mohun 
Roy  on  his  behalf  is  willing  to  waive  all- 
objeciions  to  the  Judge's  figures,  and  to  take 
the  account  and  liabilities  as  stated  by  him* 
His  (Mohinee  Mohun  Roy's)  objection  is,  tha 
if  the  purchase-money  of  the  second  pro* 
perty  be  calculated  at  *the  rate  agreed  on 
between  the  parties,  and  as  found  by  the 
Judge,  ws,,  at  loj^  years'  net  rental,  then  it 
is  shown  by  the  Judge's  own  figures  that 
the  defendant  has  paid  more  than  was  re- 
quired of  him  on  the  whole  purchase  account, 
and  that  the  plaintiffs'  suit  must  fail. 

The  plaintiff,  be  it  observed,  has  not  ap- 
pealed (he  did  so  in  the  first  instance,  but 
afterwards  withdrew  his  petition),  so  that 
we  must,  as  the  defendant  makes  no  objec- 
tion to  the  Judge's  figures,  take  those  figures 
as  correct.  It  appears  from  them  that  wba 
the  plaintiffs  had  to  pay  was 

Rs.  3,000  on  the  ist  kobala, 

and  Rs.  3,969  on  the  2nd,  this  being  lo)- 
years'  value  of  the  net  rental,  Rs.  378,  as 
found  by  the  Judge,  instead  of  Rs.  1,043 
as  declared  by  the  plaintiffs,  or,  in  all, 
Rs.  6,969. 
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The  defendant  has  been  found  to  have  paid 
in  cash  Rs.  4j024 

on  rent  due  by  the  plaintiffs  "\ 

to  co-sharer  landlords  for  C      „    4,036-7 

1273  B.  S.  3 

and  to  have  been  improperly  deprived  of 
Rs.  1,496-14  rent  collected  by  the  plaintiffs' 
during  the  year  1274  B.  S.,  after  they  had 
given  up  their  right  to  make  collections. 

Or,  in  all,  Rs.  9,5S7-5rso  that  the  balance 
is  very  considerably  in  favour  of  the  defend- 
ant. The  mistake  made  by  the  Judge,  as 
it  seems  to  me,  has  been,  in  taking  the 
Rs.  2,000,  deposited  on  account  of  the  hasta- 
bood,  as  the  measure  of  the  plaintiffs'  liabi- 
lity, whatever  the  net  rental  of  the  estate 
might  turn  out  to  be.  The  agreement  be- 
tween the  parties  was,  that  the  purchase- 
money  was  to  be  lo^  times  the  yearly  net 
rental,  and  there  was  no  provision  that,  if  the 
rental  was  found  to  be  so  much  less  than 
the  amount  stated  by  the  vendors  that  the 
2,000  rupees  would  not  cover  the  loss, 
the  vendee  should  bear  the  consequences. 
On  the  contrary,  the  arrangement  was  that 
in  proportion  as  the  net  rental  exceeded  or 
was  less  than  Rs.  1,043,  ^^^  vendee  should 
pay  or  receive  the  difference  at  the  rate  of  ten 
and  a  half. 

The  amount  of  deficit  calculated  at  lo^ 
years'  rental  would  be  Rs.  6,982  instead  of 
the  Rs.  2,000,  for  which  the  Judge  has  given 
the  defendant  credit. 

Without  going  further,  therefore,  into  the 
ILCCount,  or  deciding  whether  the  minor  items 
of  collection-charges  or  of  bhagat  lands  have 
been  correctly  ascertained  or  not,  I  think  it 
quite  clear  on  the  lower  Court's  own  calcula- 
tion that  the  plaintiffs  have  nothing  to  receive 
from  the  defendant,  and  that  their  claim 
ought  to  have  been  dismissed. 

The  result  is,  that  the  appeal  must  be 
allowed,  and  the  decree  of  the  Court  below 
reversed  with  costs,  and  in  lieu  thereof  the 
plaintiffs'  suit  must  be  dismissed. 


The  22nd  June  1876. 
Present: 

The  Hon'ble  F.  A.  B.  Glover  sad 
W.  Ainslie,  yudges. 

Maintenance^Widowed  Step-motiier— r 
tion  of  Maintenance  Charg^e  to 
gradation  of  Widow,  Ceremonia] 
Condition— Ill-treatment  a  ground  iae\ 
ration. 

Case  No.  1760!  1875. 

Regular  Appeal  from  a  decision 
the  Subordinate  Judge   of  Ziltah 
dated  the  2$th  May  iSjS' 

Hurry  Mohun  Roy  (Defendant),  Api 

versus 

Sreemutty  Nyantara    (Plaintiff),  Resj 

Baboos  Mohiny  Mohun  Roy,  Hem  C 
Banerjee,  and  Probodh  Chunder 
for  Appellant. 

Baboos  Bosunt  Coomar  Base  and  Bj 
Naih  Doss  for  Respondent. 

Where  a  widow  su^d  her  step-son  for  a 
maintenance  on   the  ground  of  his  iU-treatou 
the  Subordinate  Judge,  in  the  abseocc  of  evi 
the  contrary,  accepted  the    defendant's    iat 
returns  as  .a  proof  of  the  amount  of  his  incoa^i 
gave  the  plain  tiff  an  allowance  of  7  per  cent, 
income,  but  qualified  it  with  a  proviso  that 
should  forfeit  some  portion  of  it  if  she 
accept  accommodation  which  defendant  provUied 
her,  HELD  that  the  ill-treatment  being  proved. 
Court  had  to  do  was  to  provide  a  reasonable 
ance;  that  the  lower  Court  was  right  in  ; 
the  income-tax  return  as  evidence  of  the  aoioaitl 
defendant's  income,  but  that  7  per  cent,  on  that 
was  too  heavy  a  charge  for  the  maintenance  of  & 
member.of  the  family  ;  and   that  a  monthly  diai 
Rs.  25  on  an  income  of  Rs.  7,000  a  year  (of'4'38j 
cent.)  would  be  a  reasonable  charge. 

Held,  also,  that,  in  an  inquiry  of  this  land,  aoysi^^ 
ings  which  a  woman  might  make  by  living  with  bef 
own  family  should  not  be  taken  into  account;  and  doit 
the  degradation  in  which  a  Hindoo  widow  is  cspected 
to  live  is  a  matter  of  ceremonial  observance  tatker 
than  of  law. 

This  was  a  suit  by  a  step-mother  against 
her  step-son  to  recover  maintenance  at  tiie 
rate  of  Rs.  75  per  mensem  together  wi4 
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payments  at  that  rate  for  five  iponths. 

use  of  action  is  stated  to  be  contin- 

ill-treatment  on  the  part  of  her  step- 

irhlch  has  obliged  her  to  leave  his  house 

seek  accommodation  elsewhere. 

defendant  denied   the   ill-treatment, 

g^ed  that  the  maintenance  demanded 

plaintiff  was  exorbitant,  and  that  his 

e   mras  altogether  unable  to  afford  such 

wance.     He  further  pleaded  that  the 

was  not  entitled  to  maintenance'at 

him. 

Subordinate  Judge  found  that  the 
S  had  been  ill-treated  by  her  step-son, 
s  justified  in  leaving  his  house  and  de- 
ng  maintenance  from  him  from  the  date 
leaving.  He  also  found  that  the  defend- 
Income  was  not  less  than  Rs.  7,000 
and  that  he  could  afford  to  pay  Rs.  30 
mh  to  the  plaintiff,  together  with  an 
Rs.  10  a  month,  should  he  not  furnish 
wlih  proper  accommodation  in  one  of 
foses  at  Dacca.     He  added  to  his  decree 
ISO  that,  if  the  plaintiff   insisted   pn 
at  her  father's,  or  at  her  son-in-law's 
against  the  will  of  the  defendant,  she 
forfeit   the    larger  portion   of    her 
,ce  and  receive  Rs.  12  a  month  only, 
parties    are   dissatisfied    with    this 
IT.     The  defendant  has  appealed  regu- 
the  plaintiff  has  preferred  objections 
r  section  348,  C.  C.  P. 
d  first  as  to  the  defendant's   appeal. 
Mohiny  Mohun  Roy  on  his   behalf 
not  desire  to  contend  that,  if  ill-treat- 
it   on    the    part    of    the    defendant  "is 
ed,  the  plaintiff  will  not  be  entitled  to 
itenance.    He  admits  that  she  is  entitled 
maintenance,  and  the  only  question  raised 
him  is  to  the  amount  decreed  by   the 
Ikbordinate  Judge. 

..  It  is  admitted  on  all  hands  that  the  ill- 

|eeling  between  the  parties  'to  this  suit  is 

'm  strong  that  it  would  be  impossible  for 

Rbem  to  live  in  the  same  house,  so  that  any 


allowance  that  is  to  be  made  must  be  calcu- 
lated without  reference  to  the  possibility  of 
plaintiff's  getting  accommodation  anywhere 
on  the  defendant's  premises. 

On  behalf  of  the  defendant,  appellant,  4t  is 
urged  that  he  has  himself  come  forward  and  tes- 
Ufied  on  oath  that  his  income  does  not  exceed 
Rs.  4,200  annually,  but  this  is  not  exactly 
the  case.  No  doubt  the  defendant  in  his 
deposition  does  say  that  his  zemindaree  net 
income  is  Rs.  4,200,  but  he  does  not  say 
(and  under  the  circumstances  his  silence  is 
remarkable,  if  not  suspicious)  thdt  he  has  no 
other  source  of  income,  whereas  there  is  a 
considerable  amount  of  evidence  to  the  effect 
that  besides  his  zemindaree  the  defendant 
has  Government  Promissory  Notes,  and  a 
banking  business  likewise.  But,  apart  from 
this  evidence,  there  is  the  income  tax  return 
furnished* by  the  defendant  himself,  in  which 
he  states  his  income  as  Rs.  7,000.  It  is  not 
to  be  supposed  that  he  returned  a  larger 
amount  than  he  really  received,-  and  we  think 
that  the  Subordinate  Judge  was  quite  justified 
(in  the  absence  of  anything  like  explanation 
on  the  part  of  the  defendant)  in  assessing  the 
defendant's  present  income  at  not  less  than 

this  sum. 

But  granting  this,  it  does  not,  we  consider, 
follow  that  an  allowance  of  Rs.  30  monthly 
plus  Rs.  xo  for  house-rent,  or  in  all  Rs.  40, 
is  a  reasonable  one.  Rs.  480  a  year  is  nearly 
7  per  cent,  of  the  defendant's  annual  income, 
and  that  seems  to  us  too  large  a  proportion 
to  take  away  for  the  maintenance  of  one 
member  of  the  family  only.  After  consi- 
dering all  the  circumstances  of  the  case,  as 
well  as  the  reasonable  and  probable  needs  of  a 
pepson  in  the  plaintiff's  position  in  life,  we 
come  to  the  conclusion  that  a  monthly  allow- 
ance (including  everything)  of  Rs.  23  is  as 
much  as  the  defendant  can  afford,  and  as  much 
as  the  plaintiff  is  entitled  to  expect.  But  this 
allowance  must  be  given  unreservedly,  it  is 
in  the  highest  degree  improbable,  consider- 
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ing  the  terms  on  which  the  parties  to  this 
suit  are,  that  the  defendant  could  ever  agree 
to  his  step-mother's  living  either  with  her 
father  or  with  her  son-in-law,  especially  when 
ber  determination  to  live  with  either  of  those 
relatives  contrary  to  the  defendant's  wishes 
would  have  the  effect  of  saving  him  half  the* 
allowance  he  is  now  obliged  to  pay.  To  uphold 
the  stipulation  mentioned  in  the  Subordinate 
Judge's  decree  would  be  practically  to  cut 
down  the  plaintiff's  allowance  to  Rs.  13  per 
mensem,  for  a  widow  woman  would  naturally 
desire  to  live  with  her  relatives,  and  not 
amongst  strangers.      As   to  the  objection, 
that  by  her  living   with  her  relatives,  the 
expense  of  a  cook,  Ac,  would  be  saved, 
and   that   the  defendant  is  entitled  to  the 
benefit  of   such   §aving,   we  do  not  think 
that  the  circumstance  ought  to  be  taken  into 
account  in  the  case.    Whit  we  have  to  do 
is  to  give  the  plaintiff  a  reasonable  allow- 
ance  for  maintenance,  her  position  and  that 
of  her  step-son  being  considered,  and  we  do 
not  think  that  Rs.   35  a  month  is  too  large 
a  one,  even  if  some  small  item  of  expense  be 
cut  off  by  the-plaintif!'9  living  in  her  father's 
or  son-in-law's   house.    As   to  the   life  of 
semi-starvation  and  wretchedness,  in  which 
it  is  argued  that  according  to  the  Shastras  a 
Hindoo  widow  ought  to  live,  that  is  a  matter 
of  religious  or  ceremonial  observance  rather 
than  of  law.    A  Hindoo  widow  is  in  these 
days  at  all  events  entitled  to  decent  food  and 
clothing  if  the  head  of  the  family  is  in  a  posi- 
tion to  supply  them,  and  Rs.  35  a  month 
does  not  seem  too  large  a  sum  for  the  pur- 
pose. 

The  Subordinate  Judge's  decree  will  be 
amended  accordingly.  The  plaintiff  will  have 
a  decree  for  Rs.  35  monthly  as  maintenance- 
allowance,  together  with  back  payments  at  that 
rate.  Under  the  circumstances  each  party 
will  bear  his  own  costs  in  this  appeal. 


The  3ind  June  1876. 

Present : 

The  Hon'ble  F.  A.  B.  Glover  and  WV] 
Ainslie,  Judges. 

Contract— Adjustment  of  Accooata— 1 

Case  No.  355  of  1875. 

Regular  Appeal  from  a   decision  prnd- 
the  Officiating  Judge  0/  Zillah 
dated  the  2^th  May  iSjs^ 

'  Opender  Narain  Mookerjee  (PIai&ul||!| 

Appellant, 

versus 

Gudadiiur  Dey  and  another  (Defeoi 

Respondents, 

Bahoos    Taruck   Nath    Sein    and    SI 
Chunder  Banerjee  for  Appellant 

Bahoo  Bycant  Nath  Paul  for  Respoi 

In  a  suit  to  have  an  account  taken  of  what  «ii 
able,  and  had  been  paid,  by  either  of  two 
pursuance  of  a  contract,  and  to  have  a  decree  bri 
balance  found  to  be  due  to  either-— the  coatcacti 
tinctly  providin  jT  for  an  adjustment  after  theoes; 
collection,  and  containing  a  stipulation  that  aaj 
accruing  to  the  interests  of  one  party  by  any  lai 
payment  of  rent  by  the  other  should  form  a 
compensation,   held  that  it  was  not  necessai}' 
the  land  should  be  sold  up  for  arrears  in  defaaJtof  ^ 
ment  before  the  account  could  be  adjusted;  tad 
even  a  decree,  taken  out  by  the  zemiadar  a^aiosri 
fendant  for  the  rents  of  the  land  in  suit,  did  not . 
plaintiff's  claim  to  the  money  owing  under  the 

Article  95,Schedule  11 .  of  the  Limitation  Law, 
a  period  of  limitation  in  extension  of  the  period  wl 
in  the  absence  of  fraudulent  concealment,  woald, 
some  other  article,  apply  to  a  suit,  and  not  a  pecio' 
than  that  which,under  ordinary  circumstaacei,i 
allowed  for  a  suit  of  the  same  nature. 

-  The  parties  in  this  appeal  are  the  same 
in  No.  119,  but  their  relative  positions  aw 
reversed.  Nobokishen,  who  was  dcfcadint 
in  the  first  suit,  is  plaintiff  in  the  pre^ 
suit.  The  former  suit  was  instituted  w 
18th  December  1873,  and  decided  on  wd 
April  1874.  This  commenced  on  5tb  Janoarf 
1874,  and  terminated  on  35th  May /^7f 
Both  suits  are  to  recover  money  said  to  be 
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Under  .one  and    the   same    registered 
'/ra,  or  agreement,  of  the  21st  Pons 
The  present  suit  is,  in  the  reading  of 
nt,  called  a  suit  for  breach  of  con- 
Jbat  looking  to  the  matter  that  followsi 
>t  in  reality  a  suit  for  damages  for  a 
of   contract,  bat  a  suit  to  have  an 
taken  of  what  has  been  payable  and 
.by  either  party  in  pursuance  of  that 
t,  and  a  decree  made  for  any  balance 
(due  to  the  plaintiff. 
Judge  has  cornel  to  the  conclusion 
this  is  a  suit  falling  within  the  provisions 
95  of  Schedule  II.  of  the  Limitation 
but  he  has  overlooked  section    19  of 
ft.     The  95ih  article  provides  a  period 
Lmitation   in    extension    of    the    period 
ih,  in  the  absence  of  fraudulent  conceal- 
would,  under  some  other  article,  apply 
suit,  and  not  a  period  less  than  what, 
ordinary  circumstances,  is  allowed  for 
g  a  suit  of  the  same  nature.     The 
iff  is  not  claiming  relief  under  Art.  95 
his   right   has   become   barred   under 
other  provision  of  the  Statute,  and  it  is 
er  a  mistake  to  apply  to  the  pre- 
of  a  plaintiff  that  which  wa's  meant 
ivour  him. 

e  suit  is  clearly  a  suit  on  a  contract  in 

ing  registered,  and  if  it  does  not  come 

er  Art.  117,  which  perhaps  it  does  not, 

governed  either  by  Art.  113  or  by  Art. 

I  and  as  the  same  period  of  limitation  is 

libed  in  either  case,  it  is  needless  to 

OSS  the  matter  further. 

The  appellant  (plaintiff)  has,  at  the  hearing 

the  appeal,  abandoned  the  greater  pstrt  of 

is  claim,  and  is  content   to  stand  by  the 

« 

gment  in  the  first  suit,  by  which  he  is, 

he  contends,    entitled    to   the    sum    of 

■Jls.  2,588-5  o  paid  by  him  as  the  result  of 

Ws  purchase  of  the  properties  conveyed  in 

'the deeds  of  29th  Aghun  and  3rd  Pous  1274, 

J  Modified  by  the  nyampaiira  of   21st  Pous 

f.  f '74i  over  and  above  the  amount  to  which 


the  defendant  is  entitled,  and  he  claims  this 
sum  under  the  covenants  contained  in  the 
nyampaiira. 

The  defendant,  respondent,  seeks  to  re- 
open the  account,  but  he  is  not  at  liberty  to 


do  this.  Although  in  the  two  suits  the 
parties  claim  what  may  be  termed  different 
remedies,  so  far  that  the  right  to  the 
remedy  sought  in  each  suit  cannot  co-exist, 
the  question  to  be  decided  in  both  suits  is 
the  same,  namely,  how  the  account  between 
the  parties  stands.  Tne  several  items  of 
the  account  were  ascertained  by  the  Judge 
in  the  first  suit,  and  though  the  present 
defendant  lodged  an  appeal,  he  withdrew  it, 
and  must  be  taken  to  have  accepted  the 
figures  as  correct.  There  are  no  items  of 
later  date  introduced  in  this  suit  as  it 
comes  before  us  on  appeal,  and  consequently 
the  balance  found  in  either  suit  in  favour 
of  the  plaintiff  then  (defendant)  is  conclusive 
in  this  suit. 

The  substantial  defence  in  this  suit  is 
that  nyampaiira  does  not  give  the  plaintiff 
any  claim  to  a  refund,  and  that  supposing  it 
does  fupport  his  claim,  still*  as  regards*  an 
item  of  Rs.  1,496,  being  the  amount  of  rents 
collected  by  the  vendors  in  1274,  the  plaint- 
iff is  not  equitably  entitled  to  charge  this  to 
the  defendant,  inasmuch  as  he  has  failed  to 
satisfy  the  zemindar's  claim  for  rent  for 
1274,  and  a  decree  has,  in  consequence,  been 
made  against  the  defendant  for  those  rents. 

The  first  point  has  been  virtually  decided 
in  appeal  No.  119,  and  it  is  only  necessary 
to  say  that  the  agreement  of  2£St  Pous  1274 
does  provide,  in  distinct  terms,  for  an  adjust- 
ment of  accounts  between  the  parties  after 
the  kusiabood,  or  net  annual  collections,  have 
been  ascertained.  The  words  are :  *'  You 
shall  have  to  pay  up  to  me  the  amount 
which  will  be  due  to  me  in  addiiion  to 
Rs.  2,000  in  the  event  of  the  profit  turning 
out  to  be  less  (than  Rs.  1,043  P®^  annum) 
on  an  enquiry  in  the  inofussil;"  and  in  a 
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previous  passage,  *'  If  more  than  Rs.  2,900 
be  due  on  account  of  the  said-  rent, 
you  should  pay  it.  If  you  do  not  pay  it,  and 
my  mokurruree  right  suffers  any  injury,  you 
shall  have  to  pay  me  compensation  for  it." 
It  was  contended  that  so  long  as  the  tenure 
is  not  actually  sold  for  realization  of  arrears 
of  rent,  this  covenant  remains  in  abeyance, 
but  this  is  an  unreasonable  construction. 
It  cannot  have  been  the  intention  of  tlie 
parties  that,  if  the  purchaser  of  the  mokurru- 
ree should  be  forced  to  pay  arrears  of  rent 
to  the  zemindar  over  and  above  what  the 
seller  had  disclosed,  in  order  to  protect  his 
tenure,  he  should  have  no  remedy  under 
the  agreement,  but  that  if  he  did  not  so 
protect  the'  tenure,  he  should  be  entitled  to 
compensation  under  it. 

With  respect  to  the  sum  of  Rs.  1,496,  the 
right  of  the  plaintiff  under  the  terms  of  the 
agreement  is  beyond  question  ;  the  equity  of 
the  defendant  has  not  arisen  ;  he  has  admit- 
tedly not  paid  a  farthing  of  the  rents  of 
1374  up  to  this  date;  he  caiyiot  demand  a 
set-off  for  a  claim  which  may  arise  in  the 
future ;  if  he  wished  to  have  a  final  settlement 
of  accounts  in  this  suit,  he  could  have  secured 
it ;  he  has  not  done  so,  and  we  must  take 
matters  as  they  now  stand,  and  not  as  they 
may  or  may  not  be  at  some  uncertain  future 
date. 

It  was  urged  that  the  nyampattra  is 
insufficiently  stamped ;  its  genuineness  is  un- 
questioned ;  it  was  brought  into  Court  in  the 
first  suit  by  the  defendant  himself,  and  we 
cannot,  in  appeal,  give  effect  to  an  objection 
which  does  not  affect  the  merits. 

The  appeal  is  allowed,  and  the  decree  of 
the  Court  below  is  reversed  ;  and  in  lieu  there- 
of we  decree  that  the  plaintiff  is  entitled  to 
recover  from  the  defendant  the  sum  of 
Rs.  2,588-5-0,  with  interest  at  6  per  cent  per 
annum  from  date  of  the  first  Court's  decree, 
with  proportionate  costs. 


The  22nd  June  1876. 

Present: 

The  Hon'ble  A.  G.  Macpherson 
G.  G.  Morris,  Judges,, 

Contract^Concerted       Litigration — Coolt 
Litigfatton^Oirection  of 
to  Privy  ConnciL 

Case  No.  1281  of  1875. 

Special  Appeal  from   a  decision  passti^^ 
the    Officiating    Judge    of   Zillak 
shaky e^    dated   the  jist    of  March    li 
affirming    a    decree    of  the    Subon 
Judge    of  that  District^  dated    tht 
of  July  1873. 

Shushee  Mohun  Shaha  Chowdhij  and. 
another  (Plaintiffs),  Appellants^ 

versus 

Tara  Purshad  Mojoomdar  and  another 
(Defendants),  Respondents. 

,  Baboo  Sreenath  Dass  for  Appellants. 

Baboos  Opendro  Chunder  Bose  and  Sreek 
Banerjee  for  Respondents. 


Plaintiffs  havingf  sought  to  recover  from  del 
their  share  of  the  costs  of  certain  littg'atioo  which  | 
iffs  had  set  agoing  at  the  instance  of  defendant's 
who  was  jointly  interested  with  plaintiffs  in 
property  in  suit,  but  who  wanted  the  means  to  proseorfe' 
the  litisfation  for  its  recovery,  and  who,  accoFdiagiy, 
executed  an  ikrarnama  agreeing  to  share  the  costs  of 
the  necessary  litig^ation  proportionately  with  pUiatiC^ 
provided  they  furnished  the  funds  for  prosecutiag'  that 
litlg'ation  to  the  furthest  limits ;  and  the  said  litij^atioa 
having  terminated  adversely  to  the  interests  of  botk 
plaintiffs  and  defendants,  without  any  appeal  bavia; 
been  preferred  to  the  Privy  Council;  and  defeodaats 
havinjf  repudiated  all  responsibility  for  costs  os  tbe 
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g^round  of  default  in  prosecution  of  litigation  to  the 
furthest  possible  limit,  held  that»  as  plaintiffs  had 
merely  undertaken  to  furnish  the  means  for  carrying 
on  the  litigation,  but  had  not  actually  undertaken  the 
conduct  of  that  litigation,  and  as  it  was  not  in  evidence 
that  defendants  had  wished  to  go  up  to  the  Privy  Coun- 
cil, and  to  this  end  had  made  a  demand  on,  but  had 
been  frustrated  by  plaintiffs,  the  plaintiffs  were  entitled 
to  recover  proportionate  costs  in  the  concerted  litiga- 
tion, with  costs  in  the  present  suit  proportioned  to  the 
amount  thus  obtained  by  them. 

The  lower  Courts  in  this  case  found  that  it  had  not 
been  proved,  either  that  the  pleaders  had  advised,  or 
that  defendants'  father  had  agreed,  that  there  should 
be  an  appeal  to  the  Privy  Council. 

Thie  plaintiffs  and  Kali  Prosad  (the 
-father  of  the  defendants)  being  jointly  in- 
terested in  certain  property,  for  the  recovery 
of  which  it  was  necessary  that  they  should 
institute  a  suit,  it  was  agreed  that  the  neces- 
sary funds  should  be  provided  by  the  plaint- 
iffs on  certain  terms  mentioned  in  an  ikrar 
dated  the  21st  Aghran  1274. 

The  suit  was  brought   accordingly,    but 
.unsuccessfully,  being  dismissed  by  the  High 
Court  on  appeal.    The  costs  of  the  litigation 
(/.  ^.,  the  costs  of  those  who  were  the  plaint- 
iffs in  that  suit)    having  been  paid  by  the 
present  plaintiffs,  they  sue  now  to  recover 
'  from  the  heirs  of  Kali  Prosad  the  proportion 
for  which  they  are  liable  according  to  the 
tkrar.    The  defence  is,  that  one  of  the  terms 
of  the    agreement   was    that   the   plaintiffs 
alone  were  to  bear  all  the  expenses  if  tbey 
/•spoilt   the   case,"    by    not   providing   the 
necessary  funds ;  that  the  plaintiffs  did  not 
appeal    to    the    Privy    Council    against  the 
decision  of  the  High  Court ;  that  consequently 
they  "  spoilt  the  case,"  &c.,  and  that  there- 
fore, the  defendants  are  not  liable  to  contri- 
bate  anything.  ^ 

The  defendants  further  plead  that  the 
defendants  in  the  previous  suit  (the  one 
brought  by  the  plaintiffs  and  Kali  Prosad 
jointly)  got  a  decree  for  costs,  on  that  suit 
being  dismissed ;  and  that  they  issued  execu- 
tion against  the  present  defendants  whose 
guardian  thereupon  had  to  pay  Rs.  1^165-5; 


and  the  defendants  claim  to  recover  in  this 
suit  the  said  sum  of  Rs.  1,165-5  ^^^ 
Rs.  2  07-6- 1 1  interest  thereon  from  the 
plaintiffs. 

One  of  the  issues  stated  in  the  Subordinate 
Judge's  judgment  is.:  ''Did  Kali  Prosad 
desire  the  plaintiffs  not  to  prefer  an  appeal 
to  the  Privy  Council?"  And  rtie  plaintiff, 
Degendrb  Mohun,  being  examined  as  a 
witness,  said  that  they  did  not  appeal  to 
the  Privy  Council,  because  their  case  was 
barred  by  limitation,  he  also  said  that  Kali 
Prosad,  in  consequence  of  advice  received 
from  the  pleaders  engaged  in  the  cause, 
expressly  agreed  that  there  was  no  use  in 
appealing  to  England.  The  lower  Courts 
have  held  it  not  to  be  proved  that  the 
pleaders  advised,  or  that  Kali  Prosad  agreed 
that  there  should  be  no  appeal  to  the  Privy 
Council.  Th  e  Lower  Appellate  Court  appa- 
rently was  of  opinion  that,  by  the  ikrar^  the 
plaintiffs  were  bound,  under  all  circumstan- 
ces, to  carry  the  appeal  to  the  Privy  Council, 
unless  discharged  by  Kali  Prosad  from  that 
obligation.  The  ikrar  (which  is  signed  by  Kali 
Prosad  and  addressed  to  the  plaintiffs)  com- 
mences by  describing  the  position  of  the  par- 
ties, and  reciting  that  they  have  a  right  to 
certain  chur  lands  of  which  possession  had 
been  quietly  taken  by  him  whom  they 
proposed  to  sue.  Then  it  continues : 
"  There  is  no  means  left  to  recover  that 
"  possession  except  by  the  institution  of 
'*  legal  proceedings.  But  we  are  not  in  a 
"  position  to  pay  the  expenses.  Wherefore 
''  I  enter  into  this  agreement  with  you  that 
"  you  should  pay  all  the  expenses,  including 
"  our  twelve  annas  share,  of  jointly  prose- 
''  cuting  such  a  law-suit  from  the  Court  of 
*'  first  instance  to  the  last  Court  which 
*'  decides,  in  succession,  till  finally  disposed 
"  of ;  and,  in  consideration  of  such  expenses, 
*'  I,  who  am  proprietor  of  six  annas,  being 
''  one  half  of  the  aforesaid  twelve  annas  of 
"  the  said  chur,  do  a^ree  to  sell  to  you  three 
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**  annas  fifteen  gundas  thereof  •  *  * 
'*  and  declare  that  when  the  said  suit,  start- 
''  ing  from  the  first  Court,  has  come  to  an 
"end  by  the  final  order  of  the  Appellate 
'*  Court,  I*  shall  convey  to  you  by  a  deed  of 
"sale  the  aforesaid  three  annas  fifteen 
"  gundas  share  •  *  *.  The  said  case 
"  may  have  togo  up  in  due  successive  stages  of 
"  appeal  even  to  the  highest  {literally  High) 
"  Court ;  should  that  be  necessary,  you  should 
"  pay  the  expenses  of  conducting  the  same  up 
"  to  the  aforesaid  Court.  That  should  we 
*'  be  cast  (God  forbid  it)  by  the  final  decision, 
"  I  would  be  personally  liable  for  eight  annas 
"  ^^t  gundas  share  of  the  expenses  which  you 
"  may  incur  on  account  of  our  aforesaid 
"  twelve  annas  from  the  commencement  of 
"  the  suit  to  its  final  disposal  ♦  ♦  ♦  . 
"  Should  you  spoil  the  suit  by  failing  to 
"  provide  the  expenses,  I  shall  not  be  liable 
"  for  any  charge,  and  you  shall  be  answer- 
*'  able  for  the  expenses  on  account  of  my 
"  share.  If  I  be  cast  (God  forbid  it),  I  shall 
"  not  be  able  to  make  any  settlement  or 
"  alienation  of  my  own  six  annas  share  with 
"  any  one  in  the  re-formed  lands  of  Mouzah 
**  Biara,  included  in  the  Thak-map,  so  long 
"  as  your  money  is  not  paid  off  with  interest. 
"  But,  in  the  event  of  our  being  cast  in  the 
"  suit  (God  forbid  it),  we  would  not  be  liable 
*?  for  the  costs  of  the  defendants  ;  the  costs 
"  which  may  be  saddled  on  us  are  to  be  paid 
"  by  yourselves  *  ♦  ♦."  We  should 
hesitate  before  deciding  that  the  ikrar 
bound  either  party  to  appeal  to  the  Privy 
Council  against  his  will.  The  Privy 
Council  is  not  expressly  named  in  the  jkrar, 
the  language  of  which  seems  to  us  to  be 
applicable  rather  to  the  ordinary  Courts  of 
this  country.  Moreover,  supposing  an  appeal 
to  be  really  absolutely  hopeless,  we  can 
scarcely  imagine  that  this  ikrar  could  be 
held  to  force  an  unwilling  parly  to  go  on 
with  it.  But,  however  that  may  be,  it  is 
quite  clear  that  the  only  obligation  to  which 


the  plaintiffs  are  subject  ander  the  ikn 
the  obligation  to  provide  funds  for  the 
tion.  There  is  no  agreement  dm 
plaintiffs  will  appeal.  There  is  only  asi 
ment  that,  so  long  as  any  proceedings 
taken,  they  would  provide  the  requisite  ft 
The  ikrar  does  not  give  the  conduct  of 
litigation  to  the  plaintiffs,  nor  do  they 
take  to  conduct  it ;  it  is  absolmelj 
save  as  to  their  liability  for  such 
shall  be  incurred  in  the  lidgation. 
being  so,  and  there  being  no  evideocei 
Kali  Prosad  wished  to  appeal  to  the 
Council,  or  that  he  ever  called  upoa 
plaintiffs  to  join  with  him  in  appealisd 
to  furnish  him  with  the  necessary  funds 
appealing,  we  do  not  see  in  what  respect! 
plaintiffs  failed  to  comply  with  the 
their  contract.  In  our  opinion,  the  pi 
are  entitled  to  recover  from  the  defem 
proportionate  share  of  the  moneys  adi 
by  them,  according  to  the  terms  of  the 
And,  as  agreed  in  the  ikrar,  the  dcf< 
will  be  entitled  to  set  off  the  sum 
them  when  execution  issues  against 
with  interest.  The  decree  in  favour  of  ttei 
fendants  which  the  lower  Courts  passed! 
be  set  aside.  The  case  must  be  remandedj 
the  first  Court  that  the  amount  may  be 
rately  made  up.  The  Subordinate  Judge 
take  the  case  up  at  once  out  of  its  tnra, 
dispose  of  it  with  the  least  possible  delay, 
appellants  are  entitled  to  the  costs  ol  i^\ 
peal,  and  also  to  the  costs  of  the  whole 
(in  all  the  Courts)  in  proportion  to  the  u 
to  which  they  are  ultimately  found  to 
entitled. 
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The  a  3rd  June  1876. 

Presenl : 

[on'ble  William  Markby,  Judge. 

lent  of  Claim — Limitation. 

Case  No.  40  of  1876. 

Appeal  from  •  a  decision  passed  by 

Jecond   Subordinate  Judge  of  Raj- 

f,    dated    the    i8th     of    September 

affirming  the  decree  of  the  Moon- 

Puhna,  dated  the  31st  of  March 

Itiander  Sen  and  others  (Plaintiffs), 
Appellants^ 

versus 

Behary  Roy,  who  appeared,  and  Raj 
ler  Bhoomick  and  Prosunno  Moyee 
^  widow  of  Kashee  Chunder  Bhoo- 
deceased,  who  did  not  appear  in  this 
ll  (Defendants),  Respondents, 

ws  Mohiny  Mohun  Roy  and  Issur 
let  Chuckerbutty  for  Appellants. 

n  Rally  Mohun  Doss  and  Doorga 
Mohun  Doss  for  Respondents. 

iintiff  brings  a  suit  for  only  a  portion  of  a 

the  whole  of  which  he  had  previously  made  a 

takes  all  the  consequences  of  his  act ;  but  it 

of  those  consequences  that  his  suit  should  be 

Act  X.  of  1S59,  does  not  prevent  a  person 
nght  to  any  land  from  bringing  a  suit  for  a 
of  his  right  within  twelve  years. 

rAiMEO  from  giving  my  judgment  in 

when  it  was  bronght  on,  because  I 

to  see  whether  the  learned  pleader 

respondent,  who  was  not  then  present, 

put  any  more  satisfactory  construction 

kthe  judgment  of  the  Subordinate  Judge 

A  was  able  to  do  without  his  assistance ; 

pleader,  who  is  now  present,  confesses 

K  naable  to  do  so,  and,  therefore,  it 

to  me  impossible  to  come  to  any  other 

tosion  than  that  the  Subordinate  Judge 

Vol.  XXV. 


for  some  reason  or  other  chose  to  think  that 
the  plaintiff  could  not  bring  a  suit  to  estab- 
lish his  right  to  a  portion  of  the  fishery  in 
question,  because  at  some  time  or  other  he 
had  claimed  to  collect  rent  over  the'whole 
fishery.  It  was  exceedingly  undbsirable  for 
the  Subordinate  Judge,  even  if  he  thought 
this,  to  dismiss  the  suit  upon  tbis  .ground 
without  going  into  the  merits,  as  the  point 
had  never  been  raised  before,  and  it  is  quite 
clear  that,  if  raised  at  all,  it  should  have 
been  raised  when  the  case  was  in  this  Court 
before,  and  when  no  objection  was  taken  to 
the  frame  of  the  suit,  and  a  remand  was 
directed  in  the  presence  of  all  parties. 
Besides  this,  the  objection  itself  is  wholly 
without  foundation.  If  the  plaintiff  found 
that  he  could  not  establish  his  title  to  the 
whole  fishery,  or  for  some  reason  or  other 
considered  it  advantageous  to  himself  to  put 
forward  his  title  to  only  a  portion  of  the 
fishery,  he  was  perfectly  at  liberty  to  do  so, 
but,  of  course,  he  must  take  any  consequence 
that  may  ensue  from  his  having  taken  such 
a  course.  It  is  not  a  consequence  of  his 
so  doing  that  this  suit  should  be  dismissed. 

Then  again,  as  to  the  question  of  limitation, 
it  is  quite  clear  that  the  Subordinate  Judge 
is  wrong  in  the  view  which  he  has  taken  of ' 
the  law  on  this  subject.  So  long  ago  as  in 
the  case  reported  in  the  7  Weekly  Reporter, 
page  153,  it  was  decided  that  the  section* 
relied  upon  by  the  Subordinate  Judge  does 
not  prevent  a  suit  for  establishment  of  title 
being  brought  after  the  period  of  limitation 
prescribed  therein.  That  section  duly  pre- 
vents  any  further  claim  being  made  after 
the  year  has  expired  for  the  rent  which  has 
been  refused. 

Therefore,   upon  both  the  grounds,  the 


•  S.  77,  Act  X.  of  1859.— Pmc<?c4,  C.y. ;  "  It  is  clear 
that  it  was  not  the  object  of  that  section  to  prevent  the 
party  who  has  the  right  to  the  land  to  bring  his  action 
to  try  his  title  to  the  land  within  twelve  years  from  the 
date  of  dispossession." 
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Subordinate  Judge's  decision  is  wrong,  and 
must  be  set  aside,  and  the  case  remanded 
for  the  second  time  in  order  that  he  may 
dispose  of  the  appeal  on  the  merits. 
Costs  will  abide  the  result. 


The  26th  June  1876. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  B. 
Glover,  Judges. 

Cooaideratioo— Good  Faith  of  Deed  of  Sale— 
Croas-cooTeyance— Arrears  of  Rent 

■ 

Case  No.  447  of  1862. 

Regular  Appeals  from  a  decision  passed 
by  the  Principal  Sudder  Ameen  of  Bekar, 
dated  the  tSth  July  1S62. 

Maharanee  Inderjeet  Kooer,  widow  of  Maha- 
.    rajah     Het     Narain     Singh    (Plaintiff), 
Appellant, 

versus 

Luchmee  Narain  Pooree  and  others 

(Defendants),  Respondents,  1 

Mn  R.  T:  Allan  and  Moonshee  Mahomed 

Hviif/*  for  Appellant. 

» 

Mr,  C.  Gregory  for  Respondents. 

a 

Case  No.  503  of  1862. 

Musst.  Ameeroonnissa  Begum  alias  Nunkoo 
Saheba  (one  of  the  Defendants),  Appellant, 

versus 

Maharanee    Inderjeet    Kooer,     widow    of 
Maharajah   Het  Narain  Singh  (Plaintli!), 

Respondent. 

»    •  .    ■ 

Mr.  C.  Gregory  for  Appellant. 

Mr.  R.  T.  Allan  and  Moonshee  Mahomed 
Fusu/lot  Respondent.   , 


Inderjeet  Sing;  of  certaia  niebab  for  m  leraflf ! 

atm  rental  of  Rs.  28,971.    Khajab  Hossei 

died  six  years  after,   but  the  Mabar^ab 

also  dying  before  tbat  time,  and  tbe 

fallen  beavily  into  arrears,  his  sob 

Narain  Singb,  busband  of  present  pbintii^i 

set  aside  tbe  lease  on  accooot  of  tboK 

failed.    Prvicecdiags  taken  against  Ho«da 

for  arrears  nere  partly  successfid«  and  weiti 

in  whicb  year  Sultan  Jan,  one  of  the  sons  d\ 

AH  Khan,  sold  to  bis  wife,  Amcerponnim,  • 

of  bis  father's,  estate,  in  considexaitioB  of 

kurruree  leases  which  she  had  given  her 

brothers  in  lands  held  in  her  own  r^ht.    laai 

qaently  brought  by  Ameeroonnissa  to  set 

mokurruree  leases,  Maharajah  Het  NaiaisCi 

claims  against  the  lessees,  was  nnade  a  paitylil 

opposed  the  cancel ment  of  the  leases,  on  1 

tbat  tbe  application  was  f  raudnleatly  made  tot 

demandsontbe  lessees.    H  is  oppositioa ' 

and  on  more  than  one  occasion  his  dei 

him  those  of  his  widow  were  met  out  of  tbe 

ceeds  of  these  mokurruree  leases.    When,  \ 

Ranee*widow  came  before  tbe  High  Court  ia 

suit  in  which  she  sought  to  make  tbe  estate,  < 

tan  Jan  had  sold  to  Ameeroonnissa,  liable: 

of  his  brothers'-pleading  tbat  this  sale  was  ai 

one  intended  to  evade  her  claims  against  1 

— the  High  Court  held  that,  inasmuch  as 

nissa*s  effort  to  set  aside  her  mokurmrA 

brothers-in-law  had  proved  infructuous,  Ae< 

not  decide  that  both  the  mokurruree  teai 

estates  conveyed  to  Ameeroonnissa  in 

thereof  were  liable  to  satisfy,  the  Maharajab  Hdl 

and  his  Ranee's  decrees.    Tbe  Ranee's  suit  «asi 

ingly  dismissed.     She  appealed  to  tbe  Prfry 

and  the  Privy  Council,  finding  that  the  ground  1 

the  High  Court  bad  dealt  with  the  suit  kadi 

surprise  to  the  plaintiff,  remanded  it  for  re^triali 

country  on  the  two  issues— (i)  whether  tbe 

Khajah  Hossein  Ali  Khan  was  really  transferred! 

faith  by  Sultan  Jan  to  Ameeroonnissa  rn 

of  the  mokurruree  leases  granted  by  her  out  of  1 

estate  to  Sultan  Jan's  brothers,  and  (2)  whether,! 

decisions  given  in  former  proceedings,  to 

was  a  party,  and  by  which  she  benefited,  the 

widow  was  precluded  from  disputing  the  good  Mil 

'the  above-mentioned  conveyance.  ^ 

The  case  now  returns  to  the  High  Court,  aAerie4a| 
on  remand  in  the  lower  Court ;  the  Sabordiaate  ja^ 
having  found  that  the  consideration  for  the  prep^ifj 
conveyed  to  Ameeroonnissa  by  Sultan  Jan  was  cei(V| 
property  conveyed  by  tbat  lady  to  Sultan  Jao'sl 
in  mokurruree  lease;  and  that  this  transaction  vas  1 
fraudulent,  and  also  that  the  Ranee-widow  was| 
ed  from  taking  exception  to  the  deed  of  sale,  after  ^ 


Khajah   Hossein   Ali  Khan,   father  of  Sultan  Jan, 
Hossein  Jan,  an4  Miran  Jan,  took  a  lease  from  Rajah  '  decision  given  in  presence  of  her  husband,  pro?iagdiiii 

1) 
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the  m^kurruree  property  had  been  exchanged  for  the 
mehals : 

Found  by  the  High  Court,  on  a  consideration  of  the 
fresh  evidence  tendered  by  the  plaintiff  in  connection 
with  the  previous  proceedings,  that  there  was  no  reliable 
direct  evidence  that  the  transaction  represented  in  the 
deed  of  sale  was  entered  into  with  the  view  of  de- 
frauding the  plaintiff;  that  Ameeroonnissa  certainly  had 
some  properties  belonging  to  herself ;  and  that,  though 
her  deed  of  sale  includes  other  properties  which  Sultan 
Jan  subsequently  conveyed  away  to  another  person, 
there  is  evidence  to  show  that  Ameeroonnissa  was  never 
put  in  possession  of  those  other  properties  as  she  was  of 
that  which  she  claimed  : 

Held,  also,  that,  in  the  circumstances,  it  was  not 
necessary  to  decide  the  second  issue ;  but  that,  if  it  had 
been  necessary  to  do  so,  the  Court  would  hold  that, 
thougli  the  plaintiff's  predecessors  had  acknowledged 
[  the  good  faith  of  Sultan  Jan's  conveyance  to  Ameeroon- 
^nissa,  the  Court  did  not  think  they  had  acknowledged 
that  the  consideration  for  that  deed  was -a  grant  of  the 
mokurruree  leases  to  Sultan  Jan's  brothers. 

The  plaint  in  this  case  was  filed  by 
Maharajah  Het  Narain  Singh,  who  has  been 
succeeded  by  his  widow,  Moharanee  Inder- 
jeet  Kooer.  The  salt  was  instituted  on  the 
aoth  February  1861.  It  was  decided  by 
the  Principal  Sudder  Ameen  of  Behar  on 
the  1 8th  of  July  1862  in  favour  of  the 
plaintiff,  and  the  decree  ordered  that,  save 
and  except  Deodhar  Chatturwar,  4 .  annas 
of  Ramnuggur,  and  14  annas  of  Ra]pore» 
all  the  rights  and  interest  that  Khajah  Taleb 
All  Khan  alias  Sultan  Jan,  the  husband  of 
Ameeroonnissa  Begum,  held  at  the  time  of 
his  death  in  the  properties,  the  subject  of 
this  suit,  were  to  be  sold  in  satisfaction  of 
the  plaintiff's  decree. 

Both  parties  appealed  to  this  Court, 
Moharanee  Inderjeet  Kooer,  who,  on  the  death 
of  Maharajah  Het  Narain  Singh,  her  hus- 
band, succeeded  to  his  estate,  being  the  ap- 
pellant in  No.  447,  and  Ameeroonnissa 
Begum  being  the  appellant  in  No.  502. 
The  two  appeals  were  heard  on  the  31st  of 
August  1863  by  Mr.  Justice  Kemp  and 
the  late  Mr,  Justice  Shumbhoonauth  Pundit. 


in  the  matter  of  the  properties  Deodhar 
Chutturwar,  4  annas  hissa  of  Ramnuggur, 
and  14  annas  of  Raj  pore,  which  formed  the 
subject  of  the  appeal  by  the  Ranee.  With 
regard  to  the  appeal  of  Ameeroonnissa,  which 
had  reference  to  the  sale  to  her  bv  her  bus* 
band,  Khajah  Taleb  Ali  Khan,  alias  Sultan 
Jan,  we  differed  from  the  Principal  Sudder 
Ameen.  We  held  that  there  was  nothing  tc^ 
taint  that  transaction  with  fraud  beyond 
any  presumption  that  might  arise  from  thet 
fact  oi  the  parties  standing  in  the  position 
of  husband  and  wife.  We  further  observed 
that  certain  ancestral  properties  belonging 
to  Ameeroonnissa  were  given  in  a  mokur* 
ruree  tenure  to  the  other  heirs  of  Khajah 
Hossein  Ali,  that  is  to  say,  to  the  brothers 
of  Sultan  Jan,  and  that  the  properties  coftr 
veyed  by  the  bill  of  sale,  executed  by  Sultan 
Jan  to  Ameeroonnissa  Begum,  were  the 
consideration  for  the  properties  which  that 
lady  had  given  to  his  brothers  in  mokur- 
ruree. We  also  remarked  that  Ameeroon- 
nissa had  sued  to  set  aside  the  deed  which 
created  these  mokurruree  tenures  in  favour 
of  the  two  brothers;  that  the  Ranee's 
husband,  the  late  Maharajah  Het  Narain 
Singh,  was  a  party  to  that  suit;  that  he  In 
that  suit  had  contended,  as  against  Ameer- 
oonnissa, that  the  grant  of  the  mokurruree 
tenures  by  her  was  bond  fide;  that  her 
suit  to  set  aside  that  grant  was  collusive  to 
defraud  him ;  and  that  the  properltfes  covered 
by  the  mokurruree  grant  were  liable  for  his 
decree  for  rent  as  against  the  heirs  of 
Khajah  Hossein  Ali;  that  in  the  present 
case,  his  successor,  the  Ranee,  seeks  to  bring 
to  sale  the  properties  which  were  given  in 
exchange,  and  as  a  consideration  for  the 
properties  which  Ameeroonnissa  granted  to 
the  other  heirs  of  Khajah  Hossein  Ali, 
namely,  the  brothers  of  Sultan  Jan;  that, 
as  the  suit  of  Ameeroonnissa  to  set  aside  th© 


We  were  of  opinion  that  the  Principal  Sud-    mokurruree  tenures  had  been  dismissed  by 
der  Ameen  had  come  to  a  correct  conclusion  ^  the  first  Court,  and  her  appeal  rejected  by 
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another  Bench  of  this  Conrt,  we  coald  not, 
under  the  circumstances,  hold  that  both  the 
mokurraree  tenures  and  the  properties 
conveyed  in  consideration  thereof  were 
liable  to  satisfy  the  plaintiff's  decree.  The 
result  of  oar  decision  was  that  we  modified 
the  decision  of  the  Principal  Sudder  Ameen, 
dismissed  the  whole  of  the  plaintift's  claim 
and  her  appeal  with  costs,  and  decreed  the 
appeal  of  Ameeroonnissa  Begum  with  costs 
payable  by  the  plaintiff. 

Upon   this  the  plaintiff  appealed  (o  the 
Privy     Council.     Their     Lordships,     after 
giving    a    short     history  of  the    rent- suits 
brought  by  the  predecessor  of  the  plaintiff, 
Mihirajah   Het  Narain  Singh,  against  his 
lessee,    Khajah  Hossein  AH   Khan — which 
litigation     their    Lordships*   described    as 
extremely    complicated— observe    that   that 
litigation  was  determined  by  the  decree  of 
the  Principal  Sudder  Ameen,  dated  the  30th 
of  December  1856,  which  decreed  that  the 
plaintiff  do  recover  from  the  heirs  of  the 
original  lessee,  Kh;ijah  Hossein  Ali    Khan, 
namely,    Hossein    Jan,    Meerun    Jan,   and 
Musst.  Poti  Begum,  as  also  from  the  estate 
of  Sultan  Jan,  the  sum  of   1,64,879  rupees 
and   a    fraction;    and    that    Ameeroonnissa 
Begum     be     exonerated.    The     properties 
which  the  Maharajah  sued  to   make  liable 
in  satisfaction  of  his  decree  for   rent  werei 
lit,  Mouzah    Deodhar    Chutlurwar;  2ndly, 
fourteen   annas  of    Mouzah  Raj  pore ;   and 
jr<//y,  other  properties  forming  part  of  the 
estate  of  the  Khajah,  alleged   to  have  been 
transferred  by  Sultan  Jan  to  Ameeroonnissa 
Begum,  and  still  in  her  possession ;  and,  ^M/y, 
4   annas  in  the    Ramnuggur  estate.    The 
claim  of  the  appellant  to  the  4  annas  of  the 
Ramnuggur  estate  was  given   up,   as  also 
was    the    claim    to    Deodhar     Chutturwar. 
So  that  the  contention  between  the  parties 
before  their  Lordships  of  the  Privy  Council 
was  reduced  to  the  properties  mentioned  in 
the  and  and  3rd  classes,  namely,  14  annas 


of  Mouzah-  Raj  pore,  being  part  of 
estate  of  Khajah  Hossein  Ali  Khan, 
to  have  been  transferred  by  Saltan 
his  wife,  Ameeroonnissa  Begum,  and  l» 
been  afterwards  sold  by  her  to 
Ramzan  Ali,  and  by  htm  to  the 
possessors,  who  were  made  defendaMs 
record,  and  the  other  property  f 
of  the  esute  of  the  Khajah,  alleged  to 
been  transferred  by  Sultan  Jan  to 
oonnissa  Begum.  With  reference 
title  of  Ameeroonnissa  to  these 
their  Lordships  say  that  thai  title 
these  properties  were  sold  and  con 
her  by  her  husband,  Saltan  Jan,  in 
ation  of  49,000  rupees  in  cash 
diamond  ring,  under  a  deed  of  sale 
the  19th  of  November  1847.  Tbcf 
observe  that  this  bill  of  sale  is  not 
found  in  the  present  record, 
appears  from  the  judgment  of  the 
December  1856  that  the  documfol 
least,  a  copy  of  it,  was  filed  in  the 
suit,  wherein  Ameeroonnissa  contei 
she  was  not  in  possession  of  any  part 
husband's  estate  in  the  character 
heir;  -and  that  no  proof, 
satisfactory  proof,  has  ever  been  gi 
the  payment  of  the  49,000  rupees,  orofi 
delivery  of  the  diamond  ring;  that, 
these  circumstances,  the  Principal  Si 
Ameen  came  to  the  conclosion  that 
conveyance,  dated  the  f9th  of  Na 
1847,  from  Saltan  Jan  to  his  wife, 
oonnissa  Begum,  was  a  fictitioas  tran: 
and  that  the  property  which  was  the  v^ 
of  that  transaction  continued  to  be  p»rt 
the  estate  of  Sultan  Jan;  that  ¥i  mfldrf' 
as  remained  in  her  hands  was  sabjccttas^ 
attached  and  sold  in  satisfaction  of  tW 
plaintiff's  judgment-debt,  that  is  losay,tl« 
debt  for  rent.  Thsir  Lordships  then  »J 
that  the  View  tilcen  by  this  Court  of  *• 
above  transaction  appears  to  be  W 
admitting  the  expressed    conside«i/W' *? 
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Lveyance  of  the  t9th  November  1847, 
rmerely  nominal,  there  was,  in  the  grant 
mokorruree  tenure  by  Ameeroonnissa 
ber  own  estate,  and  in  the  retention 
iter  consent  of  Deodhar  Chutturwar  by 
Jan,  a  consideration  moving  from  her, 
tnt  to  support  the  transfer  to  her  of 
Ajah's  estate;  and  that,  at  all  events, 
^pellant,  whose  husband  had  taken  the 
it     of     the     decree     of     the     30th 
(mber     i860,    and    of    the    execution 
\y    awarded  against  the    mokurruree 
ts,  could  not  dispute  ^the  sufficiency  of 
consideration.    Their    Lordships    say 
''they   would  hive   been  disposed  to 
tnr   in   this   view  if  they  were  satisfied 
ibe  defence  to  the  suit  which  it  involves 
been    clearly    pleaded  and   regularly 
"     but    that    it    appeared  -  to  them 
reoiely  doubtful,  to  say  the  least,  whether 
Appellant  had   the  means,    which   she 
\l  to  have  had,  of  meeting  such  a  case ; 
the  title  of  Ameeroonnissa,  as  pleaded, 
upon  a  conveyance  in  consideration  of 
49,000  rupees  and  the  ring;  that  it  is 
that  the  particuUr  consideration  is  not 
ressed  in,  nor  made  part  of,  the  4th  issue 
J  in  th^  case,  which  is  merely,  whether, 
!.  virtue  of  a  bond-fide  kobala,  that  is  to 
^  without  collusion  and  fraud,  executed 
her  husband,  the  idefendant  was  in  pos- 
doa  of  thp  property  sold.     But,"  observe 
ur  Lordships,  "  it  is  not  the  less  possible 
the  point  taken  by  the  High  Court  was 
surprise  on  the  plaintiff;  that  there  is  no 
:e  of  its  having  been  taken  b^  Ameeroon- 
in    the    Court    of    first     instance." 
lerefore    their   Lordships    conclude   that 
ty    ''ought    to    give  the  appellant   (the 
pplaintiff)  the  option  of  having  the  case  as 
between  her  and  the  respondent,  Ameeroon- 
nissa, remanded  for  re-trial  upon  two  issues." 
The    rest    of  the  judgment  gf  this  Court 
,.was  affirmed,  and  the  case  has  come  back 
this  Court  with  directions,  if  the  appel- 


lant should  desire  it,  to  try  two  issues  as 
between  the  Ranee-plaintiff  and  Ameeroon* 
nissa  Begum,  under  the  provisions  of  section 
354  of  Act  Vill.  of  1859— those  issues 
being,  first,  "  Whether  the  property  of  the 
late  Khajah  Hossein  Ali  Ktian  was  really, 
and  in  goad  faith,  transferred  by  Sultan  Jan 
to  the  respondent,  Ameeroonnissa  Begum,  in 
consideration  of  the  grant  by  her  of  the 
mokurruree  tenures  out  of  her  own  estate,'' 
and,  second,  "  Whether,  regard  being  had  to 
the  proceedings  in  the  suit  No.  27  of  1858 
and  to  the  decision  therein  of  the  Frincipal 
Siidder  Ameen  dated  the  30th  of  November 
i860,  the  appellant  is  precluded  from 
disputing  that  the  property  was  bond  fide 
so  transferred  to  the  respondent/'  Their 
Lordships,  ii\  granting  this  remand,  further 

• 

observe  that,  whilst  they  give  the  appellant 
the  option  of  a  remand  to  which  they 
thought  she  was,  in  strictness,  entitled,  they 
throw  out  for  the  consideration  of  both  par- 
ties whether  it  may  not  be  better  for  both 
to  avoid  further  litigation  by  consenting  to 
the  dismissal  of  this  appeal  as  against 
Ameeroonnissa  without  costs.  Then  there 
was  a  direction  with  reference  to  the  costs 
of  the  appeal  as  between  the  appellant  and 
the  respondent,  Ameeroonnissa,  that,  if  it 
should  so  happen  that  the  case  should  go 
back  to  India,  those  costs  should  be  taxed, 
and  be  hereafter  paid  and  received  as 
incurred  in  the  cause  according  to  the  final 
result. 

The  case  was  remanded  to  the  Subordinate 
Judge  of  Gya  by  this  Court  to  try  the  two 
issues  laid  down  by  Her  Majesty  in  Council, 
and  both  parties  were  given  an  opportunity 
to  adduce  such  further  evidence  as  they 
might  be  able  to  produce  on  the  trial  of  those 
issues.  The  finding  of  the  Subordinate  Judge 
on  remand  is  to  be  found  in  his  judgment 
dated  the  29th  of  April  1874.  We  do  not 
purpose  to  give  the  reasons  assigned  by  him 
for  coming  to  the  conclusion  at  which  he 
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has  arrived.  They  will  be  found  in  his  deci- 
sion. Saffice  it  to  say  that  he  found  that  the 
consideration  for  the  properties  which  were 
transferred  by  Sultan  Jan  to  Ameeroonnissa 
Begum,  was  certain  properties  conveyed  by  a 
mokurruree  lease  executed  by  that  lady  in 
favour  of  the  two  brothers  of  Sultan  Jan  ;  arid 
that  this  transaction  was  not  fraudulent  for 
the  purpose  of  evading  payments  of  debts 
due  by  the  late  Khajah  Hossein  Ali  Khan, 
but  was  a  real  transaction,  and  made  in  good 
faith.  On  the  second  issue  the  Subordinate 
Judge  was  of  opinion  that,  as  it  had  been 
proved  in  the  presence  of  the  predecessor 
of  the  present  plaintiff,  by  a  final  decision 
dated  the  30th  of  November  i860,  that  the 
mokurruree  property  had  been  exchanged 
for  the  mehals  covered  by  the  deed  of 
conveyance  which  was  the  subject  of  the 
suit,  the  plaintiff  is  now  precluded  from 
taking  exception  to  the  deed  of  sale  as  being 
fraudulent. 

The  case  has  now  come  up  to  this  Court, 
and  has  been  fully  argued  before  us.  Be- 
fore we  proceed  to  express  our  own  opinion 
upon  the  two  issues  laid  down  by  their 
Lordships  of  the  Privy  Council,  we  desire 
to  refer  to  certain  facts  which  appear  to 
be  admitted  or  not  disputed  by  the  parties. 

Khajah  Hossein  AH  Khan,  the  ancestor 
or  father  of  Sultan  Jan  and  of  his  two 
brothers,  Hossein  Jan  and  Miran  Jan,  and 
of  his  sister,  Poti  Begum,  took  a  lease 
from  Rajah  Inderjeet  Singh  of  certain 
mehals,  the  term  thereof  being  from  1248 
F.  S.  to  1 36 1  F.  S.,  and  the  jumma  28,971 
rupees  per  annum,  omitting  fractions.  The 
lessee,  Khajah  Hossein  Ali  Khan,  died  in 
Jeyt  1254  F.  S.  The  original  lessor,  Ma- 
harajah Inderjeet  Singh,  dying,  was  succeed- 
ed by  Maharajah  Het.  Narain  Singh,  and 
he  took  measures  to  eject  the  lessee,  and 
to  determine  the  lease  on  the  ground  that 
the  rent  was  heavily  in  arrears,  but  was 
unsuccessful,    the    lease    being  upheld  by 


the  Courts.    So  that  it  is  clear  that, 
the  lifetime  of  the  lessee,  Khajah  H 
Ali  Khan,  proceedings  had  been  taken 
a  view  to  eject  him  on  the  ground  tint 
was    in    arrears.     Maharajah    Het 
Singh,  who  succeeded  Maharajah  lad 
Singh,   sued     for    the   rents    of    1251 
The  demand  was  settled  by  part  parmett 
cash,  and  by  a   razinama    executed  by 
lessee,  Khajah  Hossein  Ali  Khan,  p 
to  pay  the  balance.    Then  there  were 
ceedings  on  the  part  of  the  Rajah  to 
the  properties  leased,  and  an  attempt  to 
lect    rents    direct  from   the   ryots, 
proceedings  were  opposed  by  the  kmkia 
or  sub-lessees  under  the  lessee,  and  they 
supported  in  their  claim  by  the  heirs  of 
original  lessee,  and,  on  the  i6th  of 
her   1847,  there  appears  to  have  been 
award  under  the  provisions  of  Act  IV.  of  i 
by  the  Magistrate,  directing  the  kutki 
to  be  kept  in  possession ;  and  this  t 
of    the    Magistrate   was  confirmed  by 
Sessions  Judge  on  the  f3th  of  N 
1847.    On   the    r9th  of  November  of 
same  year,  or  very  shortly  after  the  te 
tion  of  these  proceedings  under  Act  IV. 
deed  which  is  now  the  subject  of  co 
tion    between    the    parties    was    execotdL 
There  were  other  suits  for  rent  by  MahanjA 
Het  Narain  Singh  for  clifferent  periods,  tnij 
those  suits  were  finally  determined  by  "ml 
decision  of  the   Principal   Sudder  Ameea 
of  Behar,  dated  the  13th  of  December  i$5t 
In   that  decision  a  large   sum  of  mofleyt 
upwards  of*  a  lakh   of  rupees,   was  foaoJ 
to  be  due  to  the  Rajah  as  rent  from  Khajdi 
Hossein  Ali   Khan  for  the  perioJ  duriflf 
which  he  was  in  possession  under  the  lease 
and  also  from  his  heirs. 

We  now  come  to  the  question  wheiber  ine 
properties  conveyed  by  the  deed  of  the  19th 
of  November  1847  were  really  and  in  good 
faith  transferred  by  Sultan  Jan  to  the  res- 
pondent, Ameeroonnissa  Begum,  in  cons/- 

f 


Civil 


TH£   WftftKLY   R8P0&TKR. 


Rulings, 


487 


n  of  the  grant  by  her  of  the  mokur- 
tenares  out  of   her  own  estate.     As 
\j   observed,   their  Lordships  of    the 
CooDcil  would  have  been  disposed 
cur  in  the  view  which  this  Court  took 
deed,  but  for  the  consideration  that 
appellant,  the   Ranee,  had  no  means, 
she  ought  to  have  had,  of  meeting  it. 
evidence  which  has  now  been  adduced 
.the  Ranee  after  the  remand  is  of  the 
unsatisfactory  character.     A  few  wit- 
.  peadas  and   other  servants   of  the 
,  some  of  whom  were  formerly  in  the 
ce  of  Khajah  Sultan  Jan,   have  been 
ined.     They  have  been  disbelieved  by 
Subordinate  Judge,  for  reasons  which 
bas  given  in  his  judgment,  and,  after 
Qg  their  evidence  read,  we  entirely  agree 
him  iti  the  opinion  that  it  is,  as  he 
ribes   it,    "  utterly  false    and   untrue." 
depose  to  conversations  between  Sultan 
and  his  servants  with  reference  to  this 
ction,  and  they  would  make  out  that 
n  Jan  had,'  in  their  presence,  openly 
Ited   his  Amla  as   to  how  he   could 
ie  the  demand  of  the  plaintiff  on  account  of 
arrears  of  rent  due  to  him;  and  that 
been  recommended  by  his  dependants 
resort  to  the  stratagem  of  executing  a 
am^e  conveyance  in  favour  of  his  wife. 
ere  is,  in  our  opinion,  no  reliable  direct 
dence  whatever  that  this  transaction  was 
red  into  with  a  view  of  defrauding  the 
itttiff. 
Then  it  is  contended  by  the  pleaders  for 
appellant  that  Sultan  Jan  had,  after  this 
veyance,  dealt  with  a  portion  of  the  pro- 
ty  covered  by  the  conveyance  as  owner 
ttereof ;  and  .we  'are  referred  to   a    lease 
granted  to  the  wife  of  Nawab  Ameer  Ali 
fiian  Bahadoor,  and  to  a  subsequent  sale 
■rf  the  same  property  by  Sultan  Jan  to  the 
•iame  gentleman.     Doubtless  tjie   property 
^^ich  was  conveyed  to  Nawab  Ameer  Ali 
Sian  Bahadoor  was  included  in   the  deed 


of  conveyance  executed  by  Sultan  Jan  to 
his  wife  Ameeroonnissa  Begum  on  the  19th 
of  November  1847.  But  there  is  evidence 
on  the  record  that  Ameeroonnissa  Begum 
was  never  put  in  possession  of  these  mouzahs, 
although  they  were,  as  already  observed, 
covered  by  the  deed  of  sale. 

With  reference  to  the  other  properties 
covered  by  the  deed  of  sale,  there  is  reliable 
evidence  that  Ameeroonnissa  Begum  has 
been  in  possession  of  them  from  the  date 
of  the  deed  of  conveyance.  It  is  not  con* 
tended  that  Ameeroonnissa  Begum  had  no 
estates  of  her  own ;  and  it  is  also  in  evidence 
that  the  properties  which  Ameeroonnissa 
Begum  gave  in  mokurruree  to  the  two 
brothers  of  her  husband,  Sultan  Jan,  were 
estates  belonging  to  her ;  and  that  the  value 
of  those  estates  was  considerably  higher  than 
that  of  the  estates  which  formed  the  subject 
of  the  conveyance  now  under  consideration, 
nanaely,  the  conveyance  of  the  19th  of  No- 
vember 1847.  In  the  former  suit.  No.  37 
of -1858,  the  decision  in  which  was  passed 
on  the  30th  of  November  i860,  Ameeroon- 
nissa sued  to  set  aside  the  mokurrurees  to  the 
two  brothers  of  her  husband,  on  the  allegation 
that  those  properties  belonged  to  her  own 
exclusive  estate;  and  that  she  never  had 
granted  the  mokurrurees  to  her  husband's 
brothers.  Her  husband's  brothers  were 
examined  in  that  suit,  and  the  husband 
of  the  Ranee-appellant  was  a  party  to  it. 
He  contended  that  the  deed  granting  the 
mokurruree,  which  was  executed  by  Ameer- 
oonnissa in  favour  of  the  two  brothers 
of  her  husband,  was  a  bond-fide  transaction ; 
and  that  her  allegation  in  that  suit  was  a 
fraudulent  one  with  intent  to  evade  his 
claim  for  rent  as  against  the  heirs  of  the 
original  lessee,  Khajah  Hossein  Ali.  The 
result  was  that  the  mokurrurees  were  upheld. 
And  it  IS  not  disputed  that  the  Ranee,  or, 
at  all  events,  her  predecessors,  proceeded  as 
against   those   mokurrurees  which,   by  the 
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decision  of  the  30th  of  November  i860, 
were  found  to  have  been  granted  by  Ameer- 
oonnissa  to  the  two  brothers  of  her  hus- 
band for  the  recovery  of  the  rent  due  by 
the  lessee  Khajah  Hossein  AH  Khan,  and 
that  large  sums  of  money  have  been  reco* 
vered  by  the  sale  in  execution  of  those 
mokurrnreev. 

We  therefore  hold,  looking  to  the  fact 
that  the  properties  granted  in  mokurruree 
to  the  two  brothers  of  Sultan  Jan  were  the 
exclusive  properties  of  Ameeroonnissa 
Begum,  and  that  they  were,  if  not  of  higher 
Value  (which,  upon  the  evidence,  it  appears 
they  were),  certainly  of  equal  value  to  tlie 
properties  which  Sultan  Jan  transferred  to 
Ameeroonnissa,  that  the  consideration  of  the 
transfer  made  by  Sultan  Jan  to  his  wife 
Ameeroonnissa  Begum  was  the  grant  by 
her  of  the  mokurruree  tenures  out  of  her 
own  estate  to  the  two  brothers  of  Sultan 
Jan,  and  that,  in  transferring  this  property  to 
Ameeroonnissa  Begum,  the  transaction  was 
a  real  one  and  done  in  good  faith,  and  not 
with  a  view  to  defraud  the  plaintiff.  This 
being  our  finding  on  the  first  issue,  it  ap- 
pears to  us  unnecessary  to  dtSQUss  the 
second.  Were  it  necessary  to  do  so,  we  should 
hold  that,  although  the  Ranee's  predecessors 
in  the  suit  No.  27  of  1853  contended  that 
the  mokurruree  granted  by  Ameeroonnissa 
to  the  two  brothers  of  her  husband,  Sultan  Jan, 
was  a  bond'fide  transaction,  we  do  not  think 
that  the  appellant's  predecessor  admitted  in 
that  suit  that  the  consideration  for  the  deed 
of  conveyance  by  Sultan  Jan  to  his  wife, 
Ameeroonnissa,  dated  the  19th  of  November 
1847,  ^^s  A  grant  by  her  of  the  mokurruree 
tenures  out  of  her  own  estate. 

In  this  view  of  the  case,  we  dismiss  the 
siiit  of  the  plaintiff,  appellant,  and  confirm 
the  finding  of  the  Subordinate  Judge,  dated 
the  29th  of  April  1874,  passed  after  the 
remand  by  their  Lordships  of  the  Privy 
Council.    The   appeal    will    be    dismissed 


with  all  costs  payable  by  the  pkiotiff. 
pellant.  The  costs  of  the  Pmy 
as  between  the  appellant  and  the  n 
Ameeroonnissa  Begum,  according  to 
direction  of  their  Lordships,  will  be 
and  paid,  as  part  of  the  costs  In  the 
by  the  plaintifiF,  appellant. 


BishM 


The  23rd  June  1876. 

Present: 

The  Hon'ble  William  Markby,  Juigu 

Jurisdiction— Rents  of  Fntnre  Yc 

and  TeAant. 

Case  No.  115  of  1876. 

Special  Appeal  from  a  decision  passed  fy 
Officiating    Judge    of     West    Bun 
dated  the  ioth  November  rSys*  f"* 
the  decree  of  the  Moonsiff  of 
dated  the  26th  July  iSjS- 
Mudhoo  Soodun  Roy  (Plaintiff),  Apptll 

versus 

Sreeputty  Bhuttacharjee  (Defendant), 

Respondent. 

Baboo  Nilmadhub  Sein  for  Appellant. 

Baboo  Rashbehary  Ghose  for  Respond 

In  a  suit  over  the  precise  character  of  wlikh 
former  litigation  between  the  parties  had  tbrowa 
doubt;  and  the  Collector  and  District  Judge 
variance  as  to  what  the  plaintiff  exactly  soaght;  ut 
the  High  Court  did  not  think  that  a  mere  refereBceW 
resumption-proceedings  in  the  record  justified  ft 
regarding  the  decree  in  the  former  case  as  a  decree 
possession,  held  that,  even  if  that  decree  hadaariFj 
declared  the  land  in  suit  to  be  liable  to  assessmea^  * 
suit  of  this  kind  could  not  be  maintained  is  tW 
country,  because,  apart  from  special  provisions  it 
statute.  Courts  of  Justice  had  no  power,  in  aojoM 
year,  to  settle  the  rate  of  rent  for  future  years  betweea 
occupier  and  owner  of  land. 

[NoTB,— A  Collector,  in  his  executive  capacity,  as 
assess  future  rents  on  certain  tenures;  and  the  ruling i« 
this  case  is  that  no  similar  authority  rests  in  La» 
Courts.] 

Ir  seems  to  me  in  this  case  that,  having 
reference  to  the  form  in  which  the  former 
suit  was  brought,  and  the  allegation  that  it 
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was  brought  under  Regulation  II.  of  1819, 
and  the  further  statement  in  the  Collector's 
judgment  that  the  party   claimed  under  a 
lakheraj  grant  prior  to  the  ist   December 
1790,  it  is  probable  that  the  proceedings 
then  taken  were  proceedings  under  sections 
6  and  9  of  Regulation  XIX.  of  1793  ;  and, 
if  that  be  so,  of  course  this  suit  would  be 
Altogether  misconceived.     But,  even  if  that 
be  not  so,  then  it  must  be  taken  that  the 
proceeding  was  one  under  section  28,  Act 
X.  of  1859.     Viewing  it  as  a  proceeding 
under  that  section,  the  District  Judge  has 
come  to  the  conclusion  that  the  decree  ob- 
tained was  a  decree  for  possession.    Now, 
this  I  am  not  prepared,  at  this  moment,  to 
assent  to.    The  decree   is  one  which  it  is 
extremely  difficult    to  construe,    and  there 
seems  to  have  been  some  difference  between 
the  Collector  and  the  District  Judge   who 
heard  that  suit  as  to  what  the  claim  of  the 
plaintiff  really  was.    And  there  is  nothing  in 
either  decree,  that  is,  in  the  decree  properly 
so  called,  which  would  make  it  clear  what 
the  Courts  intended.     I  am  not  prepared, 
merely  because   the  words'  resumption -pro- 
ceedings are  used,  to  say  that  this  was  a 
decree  for  possession.    But,  even  if  it  be  not 
so,  and  it  was  a  decree  simply  declaring  that 
the  land  was  liable  to  assessment,  still  I  am 
at  a  loss  to  see  how  this  suit  can  be  main- 
tained.    This  is  not  a  suit  to  recover  rent 
which  has   accrued  due  in  some  past  time, 
but  a  suit  brought  in  the  year   1281   to  de- 
clare what  shall  be  the  amount  of  rent  pay- 
able for  the  year  1282.     It  seems  to  me 
that  that  can  only  be  done  under  the  special 
provisions    of    statute.     Apart    from     such 
special  provision,  Courts  of  Justice  have  no 
power  to  settle  the  rate  of  rent   for  future 
years  between  the  occupier  of  land  and  the 
owner.    Then,  that  being  so,  I  asked  the 
pleader  for  the  appellant  to  point  out  under 
what  provision  of  the  law  he  can  maintain  this 
suit,  and  he  has  been  unable  to  point  out  any. 
Vol.  XXV. 


It  seems  to  me,  therefore,  that,  whatever 
view  be  taken  of  the  litigation  of  1864,  I 
am  still  bound  to  hold  that  this  is  a  suit 
which  the  Courts  in  this  country  have  no 
jurisdiction  to  maintain.  It  must  be  under- 
stood that  I  base  my  decision  upon  this 
ground,  because  I  do  not  give  my  assent  to 
all  that  has  been  said  by  the  Digjtrict  Judge 
in  this  matter ;  and  there  may  be  still  some 
further  trouble  in  ascertaining  what  the  true 
position  of  the  plaintiff  and  of  the  defend- 
ant is.  I  therefore  wish  it  to  be  under- 
stood that  I  dismiss  this  appeal  upon  this 
ground  only  that  the  Courts  below  had  no 
jurisdiction  to  entertain  this  suit. 

The  special  appeal  is  dismissed  with 
costs. 


The  28th  June  1876. 
Present: 

The  Hon'ble  F.  B.  Kemp  and  E.  G.  Birch, 

Judges. 

Probate  of  Will— Adopted  Son— Objection  of 

Next  of  Kin. 

Case  No.  259  of  1875. 

Miscellaneous  Regular  Appeal  from  an 
order  passed  hy  the  Officiating  Judge 
of  Zillah  Shahabady  dated  the  gth  of 
August  i8*j$. 

Baboo  Byjnath  Shahai  and  others  (Opposite 

Parties),  Appellants^ 

versus 

Desputty  Singh,  a  minor,  through  Abdool 

Hyp,  manager  (Petitioner),  Respondent,  ' 

.Mr,  Kennedy  and  Moonshee  Mahomed 
FusufioT  Appellants. 

Messrs.  Paul  and  Woodroffe  for  Respondent, 

Where  an  adopted  minor  son  applied  through  his 
manager  for  probate  of  the  will  of  his  adoptive  father, 
and  some  creditors  of  the  father's  next-of-kin,  who' 
would  have  inherited  the  father's  property  if  the  plaint-  • 
iff  had  not  been  adopted,  opposed  the  grant  of  the 
probate,  and  their  objections  were  recorded  by  the 
Judge,  HELD  that  the  said  creditors  had  no  standing 
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in  the  case,  and  that  the  Judge  had  acted  illegally  in 
giving  them  one. 

Kemp,  y.—Ofi  the  14th  of  July  1875, 
Baboo  Despulty  Singh,  a  minor,  through 
ihe  manager  of  his  ^estates,  Abdool 
Hye,  applied  to  the  District  Judge  for 
probate  of  the  will  of  the  late  Bindessuree 
Pershad  Singh,  \Yho,  it  is  alleged,  died  at  Arrah 
-on  the  31st  of  July  1871,  leaving  properties, 
-moveable  and  immoveable,  situated  in  the 
Pi  strict  of  ShahabaJ.  To  the  petition  an 
instrument,  purporting  to  be  the  will  of  the 
deceased,  was  annexed.  Mr.  J.  H.  Thornton, 
Civil  Surgeon  of  Arrah,  one  of  the  subscrib- 
ing witnesses  to  the  said  instrument,  verified 
the  petition  as  laid  down  in  section  248,  Act 
XI.  of  1865.  Upon  this  petition  an  order 
was  passed,  directing  advertisements  to  be 
made  at  the  Collectorate  and  at  the  Civil 
Courts  of  the  District.  Notice  also  to  be 
served  on  parties  to  suits  before  the  Stibordi- 
'nate  Judge  in  which  Desputty  Singh  was 
concerned.  This  application  to  come  up  on 
the  first  miscellaneous  day  after  Mr.  Palnier 
takes  charge,  say  Saturday,  the  24th  July. 
This  order  .was  passed  by  Mr.  Geddes. 

Byjnath  Shahai  and  others,  appellants,  are 
the  creditors  oC  Baboo  Reetbhunjun  Singh  ; 
apd  they  objected  to  the  grant  of  the  pro- 
'  bate  on  the  ground  that  Desputty  Singh 
was  not  the  heir  of  the  late  Bindessuree^Singh, 
but  that  their  debtor,  Reetbhunjun,  was. 

It  appears  that  notices  were  issued  by  the 
Subordinate  Judge  of  the  District,  dated  the 
30th  July  1875,  calling  upon  Byjnath  Shahai 
and  others  to  file  any  objections  they  might 
have  to  malce  in  the  matter  of  the  petition 
of  Abdool  Hye  before  the  Judge  of  the 
District  on  or  before  the  22nd  of  July  1875. 
They  appeared  and  filed  their  objections. 
.The  Judge,  on  the  9th  of  August,  after  con- 
.  sidering  the  objections  of  Byjnath  Shahar^and 
others,  passed  the  following  order :  **  That 
letters  of  administration  will  be  granted  by 
this   Court  to  Moulvie   Abdool   Hye,  peti- 


tioner, as  manager  and  next  friend  to 
Despulty  Singh,  minor,  on  hisunde 
make  a  true  inventory  of  the  property 
credits    of    the    hte     Baboo     ^ 
Pershad  Singh,  deceased,  and  to  em^ 
same  in  this  Court  at  or  before  the 
tion  of  one  year  next  ensaing,  and  to 
a  true  account  thereof,  and  also  on  bis 
a  bond  with  two  sureties  engaging  for 
collection,  getting  in  and  administeriof 
estate  of  the   deceased,  Baboo  Bind 
Pershad  Singh.*' 

Each  party  to  pay  their  own  costs. 

On  the  case  coming  before  us,  it  vas 
tended  by  the  learned  Advocate-Genctd 
the  respondent  that  the  appellants  oagiA 
to  have  been  made  piriies  to  these  p 
ings;  and  he  asked  the  Court  todismin^ 
appeal   without   hearing   their    Coansd 
entering  into  the  merits.     VVe  were  of 
that,  as  the  appellants  were  made 
the  proceedings  by  the  action  of  the 
and  were  called  upon  to  file  their  objc 
and  did  file  them  without  any  objectai 
the  part  of  the  respondent,  that  we 
to   hear  the   appeal.     We   therefore 
upon  the  learned  Counsel,    Mr.  Ke 
who  appeared  for  the  appellants,  to  sansfj 
that  his  client  was  in  a  position  to  opp(BC 
grant  of  probate  of  the  estate  of  ibc 
Baboo  Bindessuree    Pershad    Singh, 
hearing  his  argument,  and  that  of  the  W 
Advocate-General  for  the  respondent,  « 
of  opinion  that  the  appellants  ought  not 
have  been  permitted  to  object  in  the  t 
Court  to  the  grant  of  probate. 

Numerous  cases  in  the  English  Coui 
were  cited  by  the  learned  Counsel  on 
sides,  but  in  deciding  this  case  we  havca* 
to  look  to  what  is  or  was  the  English  i*'' 
on  the  subject.^  We  must  look  to  ibe 
Act  itself.  Act  X.  of  1865,  as  the  lair^W^*- 

cable  to  the  case. 

The  application  for  probate  having  beco; 
formally  made,  it  was  lawful  for  the  District; 

b 


Civil 


THE   WKBKLY    RSPORTKR. 


Rulings. 


491^ 


under  section  250,  Act  X.  of  1865,  to 
[Qttions  calling  upon  all  persons  claim- 
liave  any  interest  in  the  estate  of  the 
\A  to  come  and  see  the  proceedings 
the   grant  of  probate   or   letters  of 
Oration.      The  citation  to  be  fixed  up 
le  conspicuous  part  of  the  court-house, 
Iso  in  the  oflSce  of  the  Collector  of  the 
let. 
caveats  on  the  part  of  the  appellants 
us  had  beei)  lodged  against. the  grant 
>ate  or  letters  of  administration.    The 
^  therefore,  acted  illegally  in  directing 
to  be  served  on  the  appellants  through 
ibordinate  JuJge  of  the  District,  invit- 
icm  to  file  any  objections  they  might 
make  against  the  grant  of  probate, 
tppellants  cannot  be  said  to  be  parties 
Emg  any  interest  in   the  estate  of  the 
sd,"  within  the  meaning  of  section  250 
le    Act.     The   appellants,  who  are  the 
)rs  of  Reetbhunjun  Singh,  who,  in  the 
of  Baboo  Bindessuree  Singh   having 
without  executing  a  will  and   without 
adopted  Baboo  Desputty  Singh,  on 
behalf  the    application   for    probate 
[made,  he  being  a  minor,  may  be  the 
the  late  Baboo  Bindessuree  Singh; 
lat  does  not  entitle  them  to  claim,  as 
fht,  as  interested  in  the  estate  of  Baboo 
^ssuree  Singh,  to  oppose  the  grant   of 
tte  or  letters  of  administration. 
le  order  granting  letters  of  administra- 
the  respondent  is  affirmed  :  such  order, 
tver,  being  without  prejudice  to  the  appel- 
I,  who  have  no  present  right  to  oppose 
grant,  nor  precluding  them  from  seek- 
my  further  remedy  they  may  be  advised 
krsue  as  against  their  debtor,  Reetbhunjun 
th. 

appeal    is    dismissed    with    costs, 
ler's  fees,  ten  gold  mohurs. 
Hrck,  y. — I,  also,   am   of  opinion  that 
who,  in  the  petition  of  appeal,  style 
isclves  "  opposite  parties, "  ought  not  to 


have  been  allowed  **  to  come  and  see  the 
proceedings  before  the  grant  of  letters  of 
administration.' 

Section  250  contemplates  the  citation  of 
those  directly  interested  in  the  estate  of  the 
deceased.  Its  provisions  cannot,  I  think,  be 
strained  to  include  creditors  of  .the  next-of* 
kin  to  the  deceased.  It  is  admitted  that  the 
appellants  are  not  the  only  creditors  of 
Reetbhunjun,  bu;  that  there  are  several  other 
creditors,  and,  if  the  appellants  had  succeeded 
in  their  6pposiiion  to  the  granting  of  letters 
of  administration,  they  would  not  be  in  any 
better  position  than  other  creditors  of 
Reetbhunjun. 

We  have  to  be  guided  by  the  provisions 
of  Act  XXI.  of  1870,  and  those  sections  of 
Act  X.  of  1865  which  are,  by  the  former 
enactment,  declared  to  apply  to  wills  made  by 
Hindoos  after   ist  September   1870.    I  do 
not  think  it  incumbent  upon  us  to  consider 
what  the  law  and  practice  were  antecedent  to 
the  law  by  which  we  have  to  be.  guided. 
Nor  do  I  think  it  necessary  to  discuss,  in  a 
case  such  as  we  have  before  us,  the  English 
cases  cited  by  Mr.  Kennedy.     I  would  only 
remark  that  no  case  which  has  been  cited 
supports  the  learned  Counsel's  contention  that 
a  creditor,  hot  of  the  deceased,  but  of  his  next- 
of-kin,  is  a  person  interested  in  the  estate  of 
the  deceased,  and  entitled  to  come  in  and  con- 
trovert a  will  said  to  have  been  executed  by 
the  deceased.     It  has  been  held  on  the  Ori- 
ginal  Side   of   this    Court   (12    B.    L.    R., 
p.  427)  that,  since  the  passing  of  Act  X.  of 
1865,  the  Courts  in  this  country  must  look 
to  that  Act,  and  it  alone,  for  the  law  of  British 
India  applicable  to  all  cases  of  testamentary 
or  intestate  succession,  and  the  correctness  of 
that  ruling  has  never  been  impugned. 

Then,  as  to  the  argument  of  the  learned 
Cotrnsel  that  his  client  is  barred  from  taking 
any  further  steps  against  the  estate,  and 
prejudiced  by  having  been  made  a  party  to 
these  proceedings,  I    find    nothing   in  tb^ 

0 


49» 


Civil 


THK  WKSKLY  RKPOftTER. 


Rulings. 


[Vci] 


Act  which  leads  me  to  conclude  ihat  this 
argument  has  any  foundation.  By  section 
343»  letters  of  administration  are  conclusive 
as  to  the  representative  title  of  the  person 
who  obtains  them,  and  creditors  of  the 
deceased  must  look  to  him  for  satisfaction  of 
their  debts.  If  the  appellants  have  any 
claim  against  the  estate  of  the  deceased,  I 
fail  to  see  ho\v  they  can  be  deprived  of  their 
remedy  by  an  order  granting  letters  of 
administration. 

What  we  now  decide  is  that  the  Judge 
was  wrong  in  citing  the  appellants  to  see  the 
proceedings,  and  that  they  have  no  right  to 
oppose  the  granting  of  letters  of  administra- 
tion. We  cannot,  on  their  appeal,  go  into  the 
merits  of  the  case,  and  the  result  is  that  the 
appeal  must  be  dismissed  with  costs. 


The  38th  June  1876. 
Present: 
The  Hon'ble  Sir  Richard  Garth,  A7.,  Chief 
Justice^  and    Romesh    Chunder    Mitter, 
Judge. 

Canceiment  of  Lease— Release  from  Lease- 
Lease  Valid  only  as  a  Whole— Submission  to 
Competent  Court. 

Case  No.  46  of  1875. 

Special  Appeal  from  a  decision  passed  bv 
the  Judge  of  Zillah  Shahabad,  dated  the 
rsth  of  September  1874,  modifying  the 
decree  of  the  Subordinate  Judge  of  that 
District,  dated  the  30th  of  May  18 j 4.  . 

Mussamut  Lali  Konwar  (Plaintiff), 
Appellant, 

versus 

Phillip  William  Carter  and  another 

(Defendants),  Respondents. 

Baboos  Mohesh  Chunder  Chowdhry  and 

Doorga  Mohun  Bass  for  Appellant.^ 

Afr.  R.  T.  Allan  for  Respondents. 

Where  a  plaintiff  brought  a  suit  to  recover  the  rents 
of  some  lands  which  he  had  leased  out  to  defendant, 


but  defendant  pleaded  that   he  had 
lands,  because,  in  a  suit  brought  aj^alost  hia  bf  ] 
party,  who  claimed  a  portion  of  the  lauds,  a  i 
given  the  said  party  possession  of  the  portjoa 
by  him  ;  and  the  question  arose  wfacllier  d^c 
justified  in  relinquishing  the   lands, 
decree  had  been  reversed  on  appeal,  and  that  i 
if  he  had  waited,  would  have  been  put  ia 
of  all  the  land  covered  by  hts  lease,  held  tfaali 
ant  was  right  in  submitting  io  the  decree  o!a( 
competent  jurisdiction ;  that  be  could  not  be 
to  content  himself  with  the   residue  of  the 
untouched  by  the  decree,  or  to  wait  for  a  deoeei 
might  restore  the  portion  tak«a  awaj  £roa! 
that,  having  given  up  his  lease  to  the  pi 
not  liable  for  any  rents. 

[Note. — ^The  question  has  not  been  raised iai 
whether,   if  the  third  party,  who  obtained  a  i 
against  defendant,  had  been  made  a 
him  in  this  suit,  the  plaintiff  would  have 
amount  of  the  rents  from  him.] 

Garth,   C.J.— (Mitter,  J.,  conci 
This  is  a  suit  brought  by  the  plaii 
recover  the  rent    of  certain  villages 
he  had  leased  in  entirety  to  the  defeodi 

Whilst  the  defendant  was  in 

under  that  lease,  a  suit  was  broagbt 

third  party  in  the  Civil  Courts  to 

possession  of  a  five-annas'   share  oE 

villages ;  and  in  that  suit  the  plaintifE 

a  judgment  under  which  the  defendant 

dispossessed  of  the  five-annas'  share  oEl 

property. 

Under  these  circumstances  he  at 

suirendered  his  lease  to  the  plaintiff,  anJi 

question  is,  whether  he  was  justified  ii 

doing. 

We  consider  that  he  was.     He  cent 

for  a  lease  of  the  whole  property;  and 
had  a  right  as  against  his  landlord  to  ii 
upon  being  secured  in  the  possession  of 
whole ;  and  having  now  been  dispossessed 
a  part  of  the  property  by  a  title  paramofflA 
to  his  landlord's,  he  was  not  bound  '^  costf- 
nue  in  possession  of,  and  pay  rent  for,  diC 
residue. 

Then  it  is  said  that  the  judgment  under 
which  the  defendant  was  dispossessed  was 
appealed  against,  and  ultimately  rcrcrscd; 


Civii 


THE   WXSKLY   RSPO&TXR. 


Rulings, 


493 


il,  therefore,  if  the  defendant  had 
he  would  have  been  confirmed  in  his 

[of  the  whole  property.  But  we  think 
is  makes  no  difference.  Was  the 
bound  to  wait,  probably  for  years, 
le  appeal  had  been  decided,  and  in 
intime  be  compelled  to  lose  the  enjoy- 

\t>i  a  large  portion  of  the  property  and 
itent  himself  with  thejesidue? 

think  not.  We  consider  that,  upon 
ifendant  being  evicted  from  a  portion 

lands  by  the  judgment  of  a  Court  of 
stent  jurisdiction,  he  had  a  right,  if 
pleased,  to  resign  his  lease. 

did  resign  it,  and  consequently  he  is 
ible  for  any  subsequent  rent, 

appeal  is  dismissed,  and  with  costs. 


The  28th  June  1876. 
Present : 

\  Hon'ble  Sir  Richard  Sarth,  Kt.,  Chief 
\itce,    and    Romesh'  Chunder   Mitter, 

Ltion    of   Rig:ht-' Certificate    of   Sale— 
Led  Purchaser  "—S.  260,  Civil  Proce- 
Code — Benamee  Purchase. 

Case  No.  1383  of  1875. 

ial  Appeal  from  a  decision  passed  by 

Officiating  First  Subordinate  Judge 

Patna^   dated  the  joth   March   i8j^, 

rming    the    decree    of   the    Officiating 

^irst  Moonsiff  of  Pdtna^  dated  the  i8th 

ay  1SJ4, 

Bunda  Ali  Khan  (Plaintiff),  Appellant, 

versus 

issamut  Bibee  Ameerun  and  Reazooddeen 
lAhmed  who  appeared,  and  Lalla  Sobun 
dl  who  did  not  appear,  in  this  appeal 
[(Defendants),  Respondents, 


Moonshee  Mahomed  Yusufiox  Appellant. 

Baboo  Mohesh  Chunder  Chowdhry  and 
Mr,  M.  L.  Sandel  for  Respondent. 

If  a  person  is  the  person  to  whom,  under  s.  259,  Act 
VIII.  of  1S59,  a  Court  is  directed  to  grant  a  sale-certi- 
ficate, he  is  entitled  to  be  regarded  as  the  "  certified 
purchaser  **  any  time  after  the  acceptance  of  his  bid  at 
the  execution-sale,  even  though  the  certificate  may 
not  iictualiy  have  been  granted  to  him  before  any  suit 
against  him,  in  connection  with  the  property  purchased 
by  him,  has  been  instituted. 

Where  a  plaintiff  sued  for  a  declaration  of  right  to 
certain  land  purchased,  as  he  contended,  on  his  ac- 
count by  the  defendant  at  an  execution-sale;  and  the 
Moonsifi  found  that  the  facts  were  as  alleged  by  plaintiff, 
but  tha  the  was  debarred  by  s.  260,  Act  VI 1 1,  of  1859,  from 
interfering  with  the  possession  of  defendant  who  had  ob- 
tained a  sale-certificate  :  and  plaintiff  contended  on  ap- 
peal that  the  case  did  not  fall  within  s.  260,  inasmuch  as 
defendant  had  not  obtained  the  sale-certificate  when  the 
suit  was  first  instituted,  found  that,  though  the  defend- 
ant had  not  obtained  the  sale-certificate  before  the  suit 
was  instituted,  yet  he  had  obtained  it  while  the  suit  was 
pending ;  and  held  that,  being'the  person  to  whom  the 
Courts  were  directed  under  s.  259  to  grant  the  sale- 
certificate,  he  was  to  all  intents  and  purposes  the  certi- 
fied purchaser  under  s.  260. 

This  is  a  suit  brought  by  the  plaintiff  to 
obtain  a  declaration  of  his  right  to  certain 
land  which  was  purchased  at  an  execution* 
sale  by,  and  in  the  name  of,  the  defendant ; 
and  the  plaintiff's  case  is  that  he  was  the 
real  purchaser;  that  the  purchase  was 
effected  with  his  money ;  and  that  he,  there- 
fore, and  not  the  defendant,  is  entitled  to 
the  certificate  of  sale,  and  to  possession  of 
the. property. 

The  defendant's  case  is  that  he  himself 
was  the  real  purchaser,  and,  moreover, 
that  he  (the  defendant)  was  declared  to  be 
the  purchaser  at  the  sale,  and  that  pending 
the  suit,  he  has  actually  obtained  from  the 
Conrt  the  sale-certificate.  He  says,  there- 
fore, that,  under  section  260  of  the  Civil 
Procedure  Code,  this  suit  must  be  dismissed 

with  costs. 
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The  Moonsiff  has  found  the  facts  in  favour 
of  the  plaintiff,  but  has  dismissed  the  suit 
upon  the  ground  that  he  was  bound  to  do  so 
under  section  360,  and  the  Lower  Appellate 
Court  has  confirmed  his  decision. 

The  plaintiff  now  appeals  on  the  ground 
that  this  was  not  a  suit  brought  against  '^  the 
cer lifted  purchaser "  within  the  meaning 
of  section  260,  inasmuch  as  the  defendant, 
at  the  time  of  the  commencement  of  this 
suit,  had  not  obtained  the  certificate,  and  he 
relies  upon  the  judgment  of  the  Privy 
Council  (Mussamut  Bahuns  Koonwur  vs.  Lalla 
Buhoree  Lall,*  14  Moore's  Indian  Appeals 
524)  to  show  that,  where  a  case  did  not  fall 
strictly  within  the  terms  of  section  260,  as 
for  instance,  where  the  real  purchaser  has 
obtained  possession  of  the  land,  and  the 
certified  purchaser  brings  a  suit  to  dispossess 
him,  the  courts  ought  to  look  to  the  rights  of 
the  parties,  and  section  260  does  not  apply. 

With  every  disposition  to  do  justice 
between  the  parties  to  this  suit,  we  consider 
that  this  case  does  come  within  the  meaning 
of  section  260,  and  that  this  is  a  suit,  to  all 
intents  and  purposes,  brought  against  the 
cextified  purchaser.  It  is  true  that  the 
defendant  had  not  obtained  the  certificate 
when  the  suit  was  brought,  but  he  obtained 
it  pending  the  suit,  and  he  was  the  party  to 
whom  the  Court  was  directed  under  section 
259  to  grant  it.  We  agree,  therefore,  with 
the  Judge  of  the  Lower  Appellate  Court, 
and  dismiss  the  appeal  with  costs. 

•  18  VV.  R.  157. 


The  28th  June   1876. 
Present : 

The  Hon'ble  F.  B.  Kemp  and  E.  G. 

Judges. 

Special  Appeal—Point  of  Law — 1 
Adjadication  of  Rig^it. 

Case  No.  214 1  of  1874. 

• 
Special  Appeal  from  a  decision  pi 
the      Officiating     Additional     Jx 
Zillah   Tirhooty  dated  the    i^k  of 
tSy^f   reversing  the  decree   of  the 
tional    Moonsiff   of  Afozufferporey 
the  2gth  of  August  iSjj. 

Dursun  Lall  Chowdhry  (PlaintiflF),  -4/i 

versus 

Kashee  Chowdhry,  ist  part7(Defci 

Respondent. 

Mr.  C,  Gregory  for  Appellant 
Mr.  R.  T,  Allan  for  Respondent 


Where  a  plaintiff  and  defendant  both  admitted  I 
division  of  the  property  in  suit  had  taken 
plaintiff  stated  that  one  house  was  divided  iato 
parts,  of  which  he  had  come  into  one,  and  pm 
second ;  and  claimed  adjudication  of  right  to  ti 
and  prayed  that  the  house,  which  constituted  the 
perty  in  suit,  should  be  pulled  down;  butdefe 
pleaded  that  the  property  consisted  of  three  se{ 
dwellings,  and  that  the  one  which  plaintiff  daiocil 
have  purchased  had  been  built  up  by  defendant;  ni 
had  never  been  possessed  by  plaintiff,  who  had  stool 
by  and  seen  it  erected;  and  the  Judge,  on  appeal'*' 
accepted  the  defendant's  case  and  reversed  tkedBpaoa 
of  the  Moonsiff,  who  had  given  a  decree  for  thtpUiai' 
iff,  and  ordered  two-thirds  of  the  house  to  be  polled 
down,  HELD  by  the  High  Court  that  no  poiat  of  law 
was  discoverable  in  this  special  appeal,  whidi  was 
accordingly  dismissed. 
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[Note. — This  case,  though  it  decides  that  ho  point  of 
law  is  raised  in  the  appeal,  is  yet  an  interpretation  of  law 
in  so  far  as  it  might  rule  that  no  point  of  law,  making 
for  a  special  appeal,  is  involved  in  the  Judge*s  finding 
I  that  plaintiff,  having  seen  a  dwelling  grow  up  under 
i  his  eyes,  had  thereby  shut  himself  out  from  objecting 
to  it.] 

Ktmp,  y, — We  think  this  special  appeal 
must  be  dismissed.  The  claim  was  for  adjudi- 
cation of  right  to,  and  recovery  of  possession 
of,  two-thirds  of  a  house,  and  there  was  a 
prayer  in  the  plaint  that  the  house  should  be 
pulled  down. 

Both  parties  admit  that  a  division  had 
taken  place,  but  they  are  at  issue  as  to  the 
nature  of  the  division,  the  plaintiff  saying 
that  the  house  was  divided  into  three  parts, 
the  defendants  that  there  were  three  houses. 

The  Moonsiff  thought  that  the  evidence 
given  by  the  plaintiff  as  to  the  way  in  which 
the  property  was  divided  was  more  credible 
than  the  evidence  given  by  the  defendant. 
He  was  also  of  opinion  that  the  plaintiff's 
possession  and  occupancy  of  the  ancestral 
share,  as  well  as  his  possession  and  occupancy 
of  the  purchased  share,  have  been  proved  by 
the  testimony  of  witnesses.  He  therefore 
gave  him  a  decree,  and  ordered  two-thirds  of 
the  house  to  be  demolished. 

On  appeal,  the  Judge  has  reversed  that 
finding.  He  is  of  opinion  that  the  defendant 
has  proved  the  partition  set  up  by  him.  He  is 
also  of  opinion  that  the  defendant  has  clearly 
proved  his  title;  that  there  is  no  evidence, 
either  oral  or  documentary,  that  the  plaintiff 
v^as  ever  in  possession,  or  at  all  events  within 
twelve  years  prior  to  the  institution  of  this 
«uit ;  and  that  he  siood  by  and  allowed  this 
house  to  be  erected  by  the  defendant,  which 
he  now  asks  the  Court  to  demolish.  He 
therefore  dismissed  the  plaintiff's  suit. 

We  find  no  question  of  law  in  this  special 
flippeaL    The  appeal  is  dismissed  with  costs. 


The  29ih  June  1876. 

Present : 

The  Hon'ble  Romesh  Chunder  Milter, 

Judge. 
Partition — Joint  Possession— Ancestral  Proper- 
ty—Deed of  Sale— Ez-parte  Decree— Re-trial 
dc  novo — Re-service  of  Summons. 

Case  No.  387  of  1876. 

Special  Appeal  from  a  decision  passed  by  the 
Officiating  Judge  of  West  Burdwan, 
dated  the  jth  February  i8y6y  reversing  the 
decree  of  the  Moonsiff'  0/  Bistoopore^  dated 
the  6th  August  18 J^, 

Nobokristo  Dey  and  others  (three  of  the 
Defendants),  Appellants, 

versus 
Chunder  Sikhur  Sircar  (Plaintiff), 
Respondent, 

Baboos  Mohesh    Chunder    Chowdhry    and 
Sreesh  Chunder  Chowdhry  for  Appellants. 

Baboo  Golap  Chunder  Sircar  for 
Respondent. 

Where  a  plaintiff  sued  for  recovery  of  possession  of 
some  land  which  he  claimed  to  hold  as  his  father's 
share  of  an  ancestral  estate  which  had  been  partitioned, 
but  defendants  contended  that  they  had  first  leased  it,  • 
and  subsequently  purchased  it  from  a  number  of  co- 
sharers  who  had  been  holdin^r  the  estate  jointly,  having 
inherited  it  with  plaintiff  from  a  common  ancestor; 
and  the  first  Court  found  that  there  had  been  no  parti- 
tion, that  the  land  in  suit  had  not  been  allotted  exclu- 
sively to  plaintiff,  that  defendant  No.  1  had  come. into 
possession  in  the  manner  described  by  him,  and  that 
the  summons  had  not  been  served  on  defendants  Nos.  2 
and  3,  who  had  not  appeared,  but  the  District  Court 
found  that  the  execution  by  plaintiff  of  the  kobala 
filed  by  defendant  No.  i,  and  his  occupation  of  the 
land  under  a  lease  before  purchase,  had  not  been  proved, 
and  gave  plaintiff  a  decree  against  all  three  defendants, 
HELD  by  the  High  Court  that  the  Distrift  Court  should 
not  have  decided  the  case  on  these  two  issues,  but  have 
found  whether  the  land  had  actually  fallen  to  plaintiff 
aa  his  share  in  the  manner  alleged  in  his  plaint ;  and 
that,  in  any  case,  a  decree  could  not  be  given  against 
the  two  absent  defendants  unless  the  District  Court 
found  that  the  summons  had  been  served  upon  them. 

The  case  was  accordingly  remanded  for  re-considera- 
tion of  the  issues,  and  for  re-trial  de  novo  if  summons 
should  have  to  be  re-served. 
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The  plaintiff  in  this  case  sues  to  recover 
possession  of  a  piece  cf  land  by  removal  of 
a  wall,  and  by  filling  up  a  well,  against  three 
defendants,  Nobokristo  Dey,  Khetternath 
Dey,  and  Kennaram  Dey.  He  states  iji  the 
plaint  that  the  land  in  dispute  originally 
belonged  to  one  Bhagbut,  his  grandfather; 
that,  by  a  subsequent  partition  between 
descendants  of  Bhagbut,  the  land  in  suit  fell 
to  the  share  of  the  plaintiff's  father;  that, 
after  partition,  the  plaintiff's  father  and,  after 
him,  the  plaintiff  himself,  had  been  in  exclu- 
sive possession  of  this  land  till  the  date  of 
dispossession. 

The  defendant  No.  i,  Nobokristo  Dey, 
who  appeared  in  the  Court  of  first  instance, 
•alleged  in  defence  that  the  land  in  suit  did 
not  belong  to  the  plaintiff  exclusively.  He 
admitted  that  it  was  the  ancestral  property 
of  the  plaintiff  and  the  other  descendants  of 
Bhagbut,  but  he  denied  the  plaintiff's  alle- 
gation that  there  was,  at  any  time,  a  partition 
between  the  descendantsof  Bhagbut  by  which 
the  la^d  in  dispute  was  allotted  exclusively 
to  the  share  of  the  plaintiff's  father.  He, 
•in  short,  alleged  that  there  was  no  partition, 
and  the  land,  after  the  death  of  Bhagbut, 
belonged  to  the  plaintiff  and  several  other 
persons  as  co-owners.  He  further  alleged 
that  he  held  it  as  a  lessee  under  all  the 
owners,  including  the  plaintiff,  and  in  the 
year  1279  he  and  his  co-sharers,  the  defend- 
ants Nos.  2  and  3,  purchased  it  from  the 
plaintiff  and  his  co-sharers. 

The  Moonsiff  found  that  the  plaintiff's 
allegation  that  the  land  in  dispute  by  parti- 
tion fell  to»his  father's  exclusive  share  was 
not  made  out,  but  that  the  defence  that  it  was 
held  by  the  plaintiff  and  his  co-sharers,  and 
was  leased  out  to  the  defendants,  was  estab- 
lished The  Moonsiff  also  found  that  the 
plaintiff  and  his  co-sharers  sold  their  pro- 
prietary right  to  the  defendants.  In  short, 
the  Moonsiff  found  all  the  issues  of  fact 
raised  between  the  parties  against  the  plaint-  ^ 


iff  and  in  favour  of  the  defendant.  U| 
findings  the  Moonsiff  dismrissed  ihep! 
suit.     But,  as  regards  the  defendants 
and  3,  he  also  found  as  a  fact  that 
was  not  proved  to  have  been  served 
them. 

Against  this  decree  the  plaintiff  pi 
an  appeal,  making  all  the  defendamrj 
pondents.     In  the  Appellate  Court  ihet 
fendants,  who  were  absent  in  the  first 
were  also  absent,  and  the  defendant 
appeared  and   defended   the  appeal 
District   Judge    has  decreed   the  pi 
claim.  He  has  come  to  two  findings  oil 
and  upon  them  he  has  based  his  jiu 
first,  that  the  execution  of  the  kobala 
plaintiff  on  which  the   defendants  relf  ] 
not  been  proved ;  and,  secondly,  that 
fendants'  allegation  that  they  held 
before  their  purchase  as  tenants  also 
been  made  out.     Upon  these  two  fin^ii 
fact,  he  gave  the  plaintiff  a  decree. 

In  special  appeal  it  has  been  coi 
that  the  findings  of  fact  referred  to  al 
not  sufficient  to  dispose  of  the  case  in 
of  the  plaintiff.  The  special  apj 
complains  that  the  District  Judge  was 
to  come  to  a  decision  one  way  or 
upon  the  question  whether  the  land  ifl 
pute,  as  alleged  by  the  plaintiff,  was  thc^ 
elusive  property  of  the  plaintiff's  father, 
after  him  of  the  plaintiff  himself.  It  a[ 
to  me  that  this  contention  is  well  fc 
and  it  seems  that  the  District  Judge  htf 
tried  this  important  and  necessary  qat 
in  this  case  under  an  erroneous  impres 
on  his  part  that  it  was  an  admitted 
between  the  parties  that,  subsequent 
Bhagbut's  death  by  some  sort  of  divi9«< 
the  land  in  dispute  fell  to  the  share  of  iW 
plaintiff's  father.  He  says:  '*  The  plam^A 
appellant,  and  the  defendants  (who  attcflfli 
respondents,  seem  to  be  at  one  on  the  point 
that  the  lands  of  which  the  portion  la  diV 
pute  is  a  part  originally   belonged  to  «« 
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Bhagbut,  the  plaintifif,  appellant's  grand- 
father, and  that  some  division  was  made  of 
the  lands  as  originally  held  by  Bhagbut 
between  the  contending  parties  in  this  suit 
or  some  of  them/'  It  seems,  therefore,  that 
he  was  unde.r  the  impression  that  the  parties 
agreed  on  this*  point  that,  by  some  sort  of 
division  between  the  parties,  the  land  in  suit 
was  allotted  to  the  share  of  the  plaintiff. 
It  is*under  that  erroneous  impression  also,  it 
seems  to  me,  that  he  considered  the  kobala 
set  up  by  the  defendant  was  a  document  exe- 
cuted by  the  plaintiff  alone.  But,  in  point  of 
fact,  it  was,  as  alleged  by  the*  defendant,  a 
document  purporting  to  have  been  executed 
by. the  plaintiff  and  his  co-sharers.  Be  that 
as  it  may,  it  is  quite  clear  that  the  plaintiff 
is  not  entitled  to  a  decree  without  a  finding 
in  his  favour  that  the  land  in  dispute  by  a 
partition  between  the  several  descendants  of 
Bhagbut  fell  to  the  share  of  the  plaintiff's 
father,  and  the  District  Judge  has  not,  as  I 
have  observed  before,  come  to  any  finding 
upon  this  point.  Therefore,  upon  this  point 
alone,  it  would  be  necessary  to  remand  this 
case  to  the  Lower  Appellate  Court.  But  it 
has  been  also  urged  on  behalf  of  two  of  the 
special  appellants,  namely,  the  defendants  Nos. 
2  and  3,  that  the  District  Judge  was  not 
justified  in  decreeing  the  plaintiff's  suit 
against  them  in  the  face  of  the  finding  of 
the  first  Court  that  no  summons  was  served 
upon  them.  I  think  that,  upon  this  point 
also,  the  judgment  of  the  Lower  Appellate 
Court  cannot  stand.  The  Moonsiff  distinctly 
found  that  question  in  favour  of  those  two 
Vendants,  and  it  was  one  of  the  grounds 
upon  which  the  suit  was  dismissed  as 
against  them  ;  unless  the  District  Judge  came 
to  a  contrary  finding  upon  this  point,  he 
would  not  be  justified  in  awarding  a  decree 
In  favour  of  the  plaintiff  against  the  persons 
who  had  no  opportunity  of  defending  the 
6uit  brought  by  him.  On  remand,  the  Dis- 
trict Judge,  therefore,  will  have  also  to  con- ' 
Vol.  XXV. 


sider  whether  upon  the  evidence  he  could 
come  to  the  conclusion  that  summons  was 
actually  served  upon  these  two  defendants. 
It  will  be  entirely  in  his  discretion,  if  he 
finds  that  summons  was  not  served  upon 
them,  either  to  dismiss  the  suit  upon  that 
ground,  or  to  remand  it  to  the  Court  of  first 
instance,  giving  the  plaintiff  an  opportunity 
of  re-serving  the  summons.  But  in  that 
case  the  whole  case  must  be  tried  de  mnw  in 
the  presence  of  the  parties. 

With  these  directions,  I  remand  this  case 
to  the  Lower  Appellate  Court.  Costs  of 
this  special  appeal  will  abide  the  result. 


The  30th  Jime  1876. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  Romesh 
Chunder  Milter,  Judges, 

Mltakshara  Law— Rig^hts  of  Minors— Partt- 
tion— Joint  Family  Estate— Alienation — Lien 
protected  in  Partition. 

Case  No.  3207  of  1874. 

Special  Appeal  from  a  decision  pasted  by 
the  Judge  of  Zillah  Shahabad,  dated 
the  26th  August  iSj^y  affirming  the 
decree  of  the  Subordinate  Judge  of  that 
District,  dated  the  nth  September  1872. 

Mussamut  Lekhraj  .Kooer,  mother  and  guar- 
dian of  Baboo  Uger  Narain  Singh  and 
others  (Plaintiff),  Appellant, 

versus 

Sirdar  Dyal  Singh  who  appeared,  and  Joy 
Ferkash  Singh  who  did  not  appear  in  this 
appeal  (Defendants),  Respondents, 

Baboo  Mohesh  Chunder  Chowdhry 
for  Appellant. 

Baboo  Doorga  Mohun  Dass 
for  Respondents. 

Under  :Mitak5hara  Law,  minor  sons  have  rights  in 
ancestral  property,  for  a  declaration  of  which  by  parti- 
tion their  mother  can  proceed  against  their  father  and 
bis  creditors.    Partition  in  such  a  case  mi^bt  be  ordered 
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against  the  will  of  the  father,  without  actually  takingr    on  the  I3lh  of  April   1S74,  and  the 


n 
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the  property  out  of  his  hands.  Even  where  sons, 
because  of  their  minority,  are  incapable  of  signifying 
their  intention  of  enforcing  partition,  it  is  open  to  a 
Court  to  discover  whether  there  are  special  circum- 
stances which  would  make  a  partition  desirable. 

Where  a  mother,  in  the  interests  of  her  minor  sons, 
sued  for  a  partition-order  against  the  father  of.the  minors 
and  a  creditor  who,  on  a  mortgage-bond,  had  obtained 
a  decree  against  the  father,  whereby  the  interests  of 
the  minor  sons  in  some  ancestral  property  were 
imperilled;  and  the  mother  contended  that  the  debts 
on  account  of  which  the  decree  had  been  obtained  had 
been  improperly  contracted;  and  the  District  Judge 
had  dismissed  the  suit,  because  this  contention  was  not 
proved;  held  that,  though  the  facts  found  settled  the 
issue  as  to  the  propriety  of  the  loan,  and  secured  the 
creditor's  lien  on  the  entire  estate,  yet,  in  view  of  the 
decree  obtained  against  the  estate,  and  the  danger  of 
complications,  which  arose  out  of  it,  plaintiff  was  entitled 
to  a  partition-order,  if  only  that  the  accounts  of  the 
minor's  share,  even  as  subject  to  the  general  lien,  might 
be  kept  clear. 

Mitter^  J. — This  suit  for  partition  was 
brought  by  Mussamut  Lekhraj  Kooer,  as 
the  guardian  of  her  minor  sons,  against  the 
father  of  the  minor,  Baboo  Joy  Perkash 
Singh,  and  Sirdar  Dyal  Singh,  a  creditor 
and  holder  of  a  mortgage-security  of  the 
family-estate. 

The  plaintiff's  allegation  was  that  the 
mouzahs  of  which  partition  was  claimed 
are  the  ancestral  property  of  the  minors 
and  their  father;  that  the  defendant  No.  i, 
that  is,  the  father,  incurred  certain  debts ; 
and  that,  under  the  Hindoo  Shastras,  those 
debts  were  not  binding  upon  the  sons.  The 
ground  upon  which  the  partition  was  claimed 
was  specially  the  fact  that  the  father  had 
incurred  those  debts  without  any  legal 
necessity. 

It  appears  that  the  suit  was  first  dismissed 
by  both  the  Courts  below  upon  the  ground 
that,  under  the  provisions  of  Act  XL.  of 
1858,  the  mother  was  not  entitled  to  main- 
tain this  action  in  behalf  of  her  minor 
sons. 

In  special  appeal,  the  judgment  of  the 
Courts  below  upon  this  point  was  set  aside    "  appellant. 


remanded    for    trial    on    its  menti. 
Justice  Phear,  who  delivered  the  ji 
says  :     "  But  it  seems  to  us  that  the 
**  asked  for   something  quite  differed 
"  this,   it  set  up  the  right  of  ib^  xniMi^ 
"  as  members   of  the  Mitaksbara 
"  insist  that  the  joint  family-propeitr 
'*  be   divided.     If,  under  the  circi 
*'  of  the  case,  the   minors  had  tbc 
*'  insist  upon  a  partition,  the  partiuos 
"  be  effected  without  taking  the 
or  management  of  the  property  oat 
hands   of  the  father  or   any  other 
'*  in  whose  hands  it  may  lawfaily  be." 
estate  being,  ancestral,  under  the  Mil 
Law,   the    sons    ordinarily  would  be 
competent,  even  as  against  the  wiil 
father,   to   demand  partition  of  it;  \AS 
circumstances   of   this    case  are 
peculiar.     The  sons  here,  not  being 
could  not  signify  their  Intention  d  eol 
the    partition     against     the     will   ot 
faiher.      It   was   the   mother  who 
this  suit  on  their  behalf.     And  as  ve 
the   remand-order,    we    think   that  it 
directed    that  it    should   be   inquired 
whether   there   were    special  circumi 
in  the  case  to  justify  a  Court  of  Justice.' 
decreeing  a  suit  for  partition  of  this 
when  brought  by  the  mother  on  beWfl 
her   minor   sons.     On   remand,  ibe 
Appellate  Court,  it  seems  to  us,  \iZ&  flot 
all   kept    in   view   this   direction  conuit 
in  the  remand-order. 

The  District  Judge,  after  finding  that 
plalnlifl's  allegation  as  to  the  alienatiOD 
the  faiher  not  being  justified  by  Hindoi| 
Law  is  not  made  out,  held  that  that  «* 
suflicient  to  dispose  of  the  case  against  4* 
plaintiff.  He  says  that  "  it  is  not  qacstioaed 
*'  that  the  minors  under  the  Mitakshara  af? 
*•  entitled  to  partition,  and  that  this  fact  vas 
"admitted    both    by    the    respondent  ana 

But    he  is  of  opinion  thai 
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»tn  ground  upon  which  the  plaintiff, 
LCr,  came  into  Court  to  ask  for 
namely,  that  the  father  had  con- 
tbts  not  sanctioned  by  Hindoo  Law, 
made  out,  therefore  the  plaintiff's 
tld  be  dismissed. 

Lgh   we   think    that   this  finding  of 
favour  of  the  defendant  No.  2  suffi- 
^rotects  his  interests,  still  the  facts 
bXid  admitted  in  this  case  seem  to  us 
would   justify  a   Court  of   Justice 
'  a  decree   for  partition  of   the  joint 
itate.     It  is  true  that  the  allegation 
plaintiff,  that   the  debts   contracted 
te  defendant  No.  2  were  not  binding 
le  joint  family  estate,  was  not  made 
[1  it  appears  that,  upon  the  strength 
tnort gage-deed  which  was    executed 
father  securing   this   debt  upon  the 
•property,  a  decree  has  been  obtained 
defendant  No.  2.      And  the  existence 
decree,  it  appears  to  us,  is  likely  to 
about  sufficient  complications  in  the 
of  the  joint  family  to  render  it  neces- 
a  Court  of  Justice  for  the  purpose 
tecting  the   interests   of   the    minors, 
ihat  their  interests  should  be  severed 
flhose  of  their  father.     We,  therefore, 
that  sufficient  ground  has  been  made 
ij  the  plaintiff  to  justify  an  order  for 
(on.      The     Lower     Appellate    Court 
Id    have  made 'this  order.     But,  at  the 
tinre,  it  must  be  borne  in  mind  that 
loney  due  to  defendant  No.  2  has  been 
dished  to  be  a  valid  charge  upon  the 
joint    estate   of    the    family.     This 
^e  for  partition  should,  we  think,  in  no 
affect  the  rights  of  the  defendant  No.  2 
\t  the  mortgage-deed.     We,    therefore, 
id  the  case   to  the   Lower  Appfellate 
irt,  to  effect  this   partition  according  to 
too  Law,  and,  at  the  same  time,  to  make 
'Ihe  decree  due  provisions  for  protecting 
interests  of  the  mortgagee,  the  defendant 
t.    As  the  plaintiff's  cs^se,  as  against  the 


defendant  No.  2,  has  entirely  failed,  she  must 
pay  his  costs  in  all  the  Courts  ;  but,  on  the 
other  hand,  as  she  has  succeeded  in  making 
out  her  case  against  the  defendant  No.  i,  she 
will  be  entitled  to  the  costs  of  this  suit  in  all 
the  Courts  from  him. 

With  these  directions,  we  remand  the  case 
to  the  Lower  Appellate  Court. 


The  ist  July  1876. 
Present : 

The  Hon'ble  W.  Markby  and  Romesh 
Chunder  Mitter;  Judges, 

Pre-emption  —  Right  of  Pre-emption  —  Antece- 
dent Ceremonies— Secundum  allegata  et  pro- 
bata— Talub-i-isteshad. 

Case  No.  97  of  1875. 

Regular  Appeal  from  a  decision  passed  hy  the 
Subordinate  Judge  of  Zillah  Bhaugulpore, 
dated  the  8th  of  January  i8*JS. 

Surdharee  Lall  (Plaintiff), 
Appellant, 

versus 

Laboo  Moodee,  who  appeared,  and  Mussa- 
mut  Bibee  Sahebah  Jahan,  mit  of  Syed 
Shah  Yaseen  alias  Shah  Bhattoo,  who  did 
not  appear  in  this  appeal  (Defendants), 
Respondents, 

Mr,  Woodroffe  and  Bahoo  Doorga  Mohun 
Doss  for  Appellant. 

Mr,  Ameer  Ali  and  Bahoo  Chunder  Madhuh 
Ghose  for  Respondents. 
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The  right  of  pre-emption  cannot  ordinarily  be  claim- 
ed in  respect  of  only  a  portion  of  any  property  conveyed 
away  in  a  single  sale ;  but  this  rule  holds  good  only 
when  the  property  sold  is  one  entirc^roperty.  Where  a 
single  sale  embraces  two  distinct  properties,  in  respect 
of  one  of  which  a  right  of  pre-emption  resides  in  any 
person,  who  has  not  a  similar  right  in  regard  to  the 
other:  held  that  it  would  be  equally  unreasonable 
to  rule  that  he  could  claim  both,  and  that  he  could 
claim  neither,  the  only  reasonable  rule  being  that  he 
could  claim  a^  much  as  he  could  take  by  a  decree,  if  it 
.were  separately  sold. 

There  are,  however,  certain  ceremonies  to  be  per* 
formed  in  order  to  lay  a  foundation  for  the  establishment 
in  a  Court  of  law  of  a  right  of  this  kind,  when  it  is  men- 
aced; and.  though,  on  the  one  hand,  the  effect  of  the 
omission  to  prove  performance  of  these  ceremonies  is 
not  cancelled  by  pleas  advanced  in  later  petitions  put 
in  during  the  progress  of  a  case,  just  as,  on  the  other, 
that  omission  is  not,  of  necessity,  evidence  of  a  relin- 
quishment of  the  right,  yet,  in  this  case,  in  which  defend* 
ant  had  exhibited  strange  haste  in  some  stages  of  the 
negociations,  with  the  apparent  purpose  of  forestalling 
plaintiff  in  his  rights  ;  but  plaintiff's  proceedings  had 
been  characterized  with  great  negligence,  if  nothing 
worse  ;  it  was  held  that  the  plaintiff  was  not  entitled  to 
a  decree. 

This  was  a  suit  brought  to  enforce  the 
right  of  the  plaintiff  to  pre-emption  in  res- 
pect of  a  3-anna  share  of  Mouzah  Mojahed- 
pore,  sold  on  the  6th  August  1873  to  the 
defendant  by  a  Mahomedan  lady  named 
Sahebah  Jahan,  the  plaintiff  claiming  the 
right  on  the  ground  that  he  was  already  a 
shareholder  in  the  mouzah. 

The  plaintiff  and  defendant  are  both  Hin- 
doos, but  it  is  admitted  that,  by  custom,  the 
right  of  pre-emption  exists  in  this  District. 

The  plaintiff  is  a  Vakeel  practising  in  the 
Courts  of  Bhaugulpore.  In  the  year  1873, 
the  defendant  held  a  decree  against  Sahebah 
Jahan.  The  plaintiff  was  negociating  with 
her  for  the  purchase  of  her  interest  in  this 
and  other  properties.  The  price  was  fixed, 
and  a  stamp  was  purchased  by  the  plaintiff, 
and  handed  over  to  the  agent  of  the  lady, 
but  she  changed  her  mind,  and  determined 
to  sell  only  a  portion  of  her  property.  The 
negociations  between  her  and  the  plaintiff 
were  continued,  and  do  not  appear  to  have 
been  formally  broken  off  prior  to  the  25th  of 


August,    on   which   day    the   property i 

advertised  to  be   sold    in   execmion  4t\ 

defendant's  decree.    The  property  was  1 

ally  put  up  for  sale  on  that  day,  bat  tbe^ 

was  not  proceeded  with,  and  the  next 

ing  the  three-annas  share  of  Moj: 

together  with  another  property,  were 

the  defendant  for  Rs.  1 7,000 ;  and  it  ii 

reference  to  this  sale  that  the  plaintiff 

his  right  of  pre-emption  as  to  Moj; 

It  has  been  objected  that  the  piainliffi 

not  claim  pre-emption  in  respect  of  oati 

tion  only  of  what  was  comprised  in  the 

to  the  defendant.  This  is,  no  doubt, so, 

the  property  sold  is  one.     But  where, 

the  presenhcase,  two  perfectly  disiiact 

perties   are  sold,   as   to  one  of  vhidt 

party  has  a  right  of  pre-emption,  vA 

the  other  not,  it  would  be  unreasondill 

hold,   either  that  he  could  claim  both 

perties,  or  that  he  could  claim  neither. 

only  reasonable  rule  seems  to  be  that 

claim  that  property  as  to  which  his 

pre-emption  would  attach,    if  it  weie 

separately.     No  decision   precisely  ia 

has  been  quoted,  but  had  the  law  been 

wise  it  would  scarcely  have  escaped 
tion. 

The  only  other  question  in  the  apj 

one  purely  of  fact,  whether  the  cerei 

necessary  to  lay  a  foundation  for  the 

of  pre-emption  were  duly  performed. 

this  point  the  judgment  of  the  Su 

Judge   is  not,  in   our  opinion*  satisfy 

He  says :  "  It  is  alleged  in  the  plaint 

''  Mohib  Singh,  »n  behalf  of  the  plaintiff, 

''  formed  the  second  demand  or  talub-i 

'^  shad  in  Mouzah  Hussungangein  the 

of  Laboo  Moodee,  the  vendee  defeacM^' 

The  witnesses  for  the  plaintiff  swear  tbatdf- 

''  second  demand  was  made  at  MooiahKhaa. 

"  Chuck  in  the  house  of   Mussamut  B/^p* 

''  Sahebah  Jahan,  the  vendor.  The  principled^ 

"  secundum  allegaia  ei  probata  would  flpp(7t 

''  and  the  case  must  be  decided  a^^aiastdn 
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*'  (p. 6).  The  Subordinate  Judge  had 

right  to  observe  upon  this  error  in  the 
the  effect  of  which  is  by  no  means  got 
\y  a  petition,  which  the  plaintiff  subse- 
pat  io,  after  all  of  the  witnesses  had 

tmined,  asking  to  be  allowed  to 
it.  But  it  would  be  wholly  improper 
this  a^a  question  of  pleading,  and  to 
of  this  suit,  as  the  Subordinate  Judge 

think  he  might,  upon  the  ground  of 
^artare  in  the  evidence  only.  Nor 
think  that  there   is   any  ground   for 

that  the  plaintid  relinquished  his 
»f  purchase.  If  the  plaintiff  had 
by  his  conduct  on  that  day  that  he 

• 

then  wish  to  buy  the  property,  it  is 
not  at  all  likely  that  be  really  took 
assert  his  right  of  pre-emption  on 
[lowing  day.     But  the  mere  fact   of 
bidding  at  that  sale  does  not  raise 
(Sumption.     He   had   probably  good 
for  believing  that  no  sale  would  then 
:e.     On  the  other  hand,  there  seems 
[eason  to  suppose  that  the  defendant 
jthat  the  plaintiff  was  still  desirous  to 
\f  for  the  sale  to  him  \vas  concluded 
early'hour  of  the  following  morn- 
id  a  considerable  sum  of  money  was 
away  in  using  the  stamp  which  had 
^revioQsly  purchased,  as  above  stated, 
the  negociations  with    the   plaintiff, 
|hich  was  much  larger  than  necessary, 
ite  shows  almost  conclusively  that  a 
irchaser  was  known  to  be  in  the  field. 
case  has  assumed    a  very   serious 
from  the  circumstance  that  the  effect  of 
Ibordinatejudg^e's  judgment  is  to  charge 
[laintiff  with   putting   forward    a    case 
he    knows    to    be   false,    and   with 
ing  his  witnesses  to  give  false  evidence, 
irge  of  the   most   serious  nature,  and 
|,  if  established,  must  produce  the  most 
rotts  consequences  to  the  plaintiff. 

plaintiff  has   certainly  taken  a   very 
ordinary    course    with   regard    to   this 


litigation.  The  case  is  one  in  which  it  is 
obvious  that  not  only  his  interest  but  his 
credit  is  at  stak^  and  yet  he  did  not  choose 
to  give  his  own  account  of  transactions  in 
which  he  was  personally  concerned.  The  Sub- 
ordinate Judge  was  fully  justified  in  treating 
this  as  a  most  unsatisfactory  feature  in  the 
plaintiff'jg  case.  Probably  it  would  have  been 
wiser  to  exercise  the  power  whioh  the  Sub- 
ordinate Judge  possessed  of  compelling  the 
plaintiff  to  appear  before  him. 

The  position  of  the  Appellate  Court,  in 
such  a  case  as  the  present,  with  a  judgment 
of  the  Court  below,  the  reasoning  of  which 
it  cannot  altogether  approve,  is  most  unsatis- 
factory. Upon  the  whole,  we  have  thought 
it  desirable  to  take  a  course  which  we  should 
by  no  means  be  willing  to  adopt  in  ordi- 
nary cases,  namely,  that  of  allowing  the 
plaintiff  to  give  his  evidence  in  this  Court. 

That  evidence  has  now  been  given,  and 
we  have  most  carefully  considered  it,  as  well 
as  the  evidence  given  in  the  Courts  below, 
and  the  arguments  of  the  learned  Counsel 
who  appeared  for  the  plaintiff.     We  regret 
to  say  that  we  are  still  very  far  from  having 
arrived  at    a    decision    which    is  clear  and 
satisfactory  to  our  own  minds.     With  regard 
to   the   letter  which   was   produced  by  the 
plaintiff  for  the  first  time  when  giving  evi* 
dence  in  this  Court,  and  which  was  chal- 
lenged as  a  forgery,  we  do  not  think  that 
that  has  been  made  out.    It  is  a  document 
which,  taken  by  itself,   is    of  the  slightest 
possible    use    to    the    plaintiff,    and    it    is 
extremely  improbable  that,  if  he  went  to  the 
length  of   committing  a  forgery  he    would 
have   fabricated    a   letter   of   this   kind,  or 
that,  if  he    had   done   so,   and   afterwards 
determined   not  to  use   it,   he  would  have 
allowed  his  witnesses  to  say  anything  about 
it  at  the  trial,  or  have  said  anything  about  it 
himself  in  his  examination  before  us.    We 
are  further  confirmed  in  this  opinion  from  the 

fact  that  the  letter  is  without  date,  and  con- 
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sequenily  is  scarcely  of  any  value  as  evi- 
dence upon  the  question,  whether  the  neces- 
sary ceremonies  were  perk)rmed  by  the 
plaintiff  immediately  on  receiving  the  in- 
formation of  the  sale  to  the  defendant. 

With  regard  to  the  general  facts  of  the  case, 
although  we  are  not  prepared  to  say  affirma- 
tively, as  the  Subordinate  Judge  has  done, 
that  the  plaintiff  has  suborned  his  witnesses 
to  commit  perjury,  or  that  he  has  committed 
perjury  himself,  we  are  still  bound  to  say 
that  he  has  not  convinced  us  that  the  cere- 
monies were  duly  performed.  The  plaintiff 
represents  that  after  his  claim  to  pre-emption 
was  refused,  he  at  once  ordered  a  suit  to  be 
brought,  yet  no  plaint  was  filed  until  a  year 
afterwards.  He  explains  this  by  saying 
that  he  left  the  management  of  the  suit  en- 
tirely to  his  servant,  Byjnath,  who  in  his 
turn  explains  the  delay  by  saying  that  he 
was  busy  about  other  matters.  A  plaint  was 
at  last  prepared,  and  was  affirmed  by  the 
plaintiff,  but,  strange  to  say,  he  now  declares 
that  he  did  so  without  even  reading  it.  He 
also  says  that  he  had  no  consultation  with 
his  pleaders  in  this  case,  and  never  saw  them 
about  it.  Even  on  the  day  that  he  sent  his 
agent  to  perform  tulub-i-isieshad,  he  did  not 
take  the  trouble  to  ascertain  where  it  was 
that  he  had  seen  the  parties.  Knowing,  as 
he  did,  that  his  demand-would  be  refused,  and 
that  a  suit  would  probably  be  brought,  it  is 
very  strange  that  he  did  not  make  this  in- 
quiry. This  carelessness  and  indifference 
on  the  part  of  a  pleader,  who  is  evidently  an 
active  and  intelligent  man  of  business,  ap- 
pears to  us  to  be  altogether  unwarrantable. 
There  is,  further,  the  circumstance,  already 
refejred  to,  that  the  plainliif  did  undoubtedly 
avoid,  without  a  shadow  of  excuse,  giving 
evidence  in  the  Court  below;  and  there  are 
also  discrepancies  in  the  testimony  of  his 
witnesses,  which  are  not  altogether  insigni- 
ficant. On  the  other  hand,  the  defendant 
has  come  forward  and  positively  sworn  that 


(he    ceremony     was    not    performed, 
testimony  is  short,  but  no  special 
have   been  alleged   why  he  should  be 
believed.    There  is  also  another  circum! 
which  is  not  without  some  significaQce 
this  part  of  the  case.     It  has  been 
beyond    doubt  that,   sometime  before 
institution  of  the  present  suit,  bat  aboot 
or  three  months  after  the  defendant's  pi 
the  money  advanced  by  the  plaintiff  fof 
purchase  of  stamp-paper  was  retumel 
accepted  by  the  plaintifiF   with  an  addi 
amount  probably  given  by  way  of  ial 
Ordinarily,  a  person  in  the  plaintiffs 
anxious  to  assert  his  right  to  the  pi 
sold    would    refuse    to    receive   bad 
money  which  might  fairly  be  contended 
his  part  to  have  been  advanced  as 
money.     Under  all  the  circumstances, 
not  prepared  to  reverse  the  finding  of 
Court  below,  and  to  give  the  plaintifiF  a 
We  do  not  in  the  least  disguise  from 
selves  the  unsatisfactory  nature  of  ov 
sion  in  this  case.     But  we  consider  tla^ 
this,  the  plaintiff  himself  is  entirely  toM 
He  had  to  estaolish  affirmatively  that 
ceremonies  had  been  performed,  and  hcl 
failed  to  do  so  both  in  this  Court  and 
Court  below.     It  was  also  his  duty  to 
self,  as  well  as  to  the  profession  to  which 
belongs,  so  to  conduct  himself  as  to  pi 
a  shadow  of  suspicion  being  cast  npoB 
character.     We    can    only    trust   ihit 
experience  he  has  now  had  will  teach 
to  be  more  careful  in  future. 

We  dismiss  the  appeal  with  costs. 
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The  ist  July  1876. 

Present: 

[on'ble  W.  Ainslie  and  E.  G.  Birch, 
yudges. 

Right — Doctrine  of  Merger— Adverse 
ion — Co-existence  of  Adverse  Interest's 
lence— Conduct  of  Party  to  Suit 

Case  No.  1966  of  1875. 

\i    Appeal  from  a  decision  passed  by 

Officiating   Judge  of  Nuddea,   dated 

jtst    of   May    18 J$,    affirming  the 

Tjge  of  the  Sudder  Moonsiff  cf  that 
fricij  dated  the  2gth  January  i8j^. 

^cnas  Savi  (one  of  the  Defendants), 
Appellants 

versus 

inchanun  Roy  and  others  (Plaintiffs), 
Respondents. 

fdohinee  Mohun  Roy  for  Appellant. 

Doorga  Dass  Dutt  for  Respondents. 

a  person,  holding  some  land  at  first  as  a  ryot, 
;ntly  obtained  a  farmings  lease  of  it,  and  thus 
assignee  of  the  landlord's  interests,  and  took 
Ige  of  his  position  to  allow  himself  to  acquire  a 
occupancy  as  a  ryot :  held  that  the  proprietor, 
termloatton  of  the  farming  lease,  was  entitled  to 
land  back  free  of  all  encumbrances. 
igh  the  doctrine  of  merger  does  not  hold   In 
mtry,  and  the  same  person  may   hold  a  piece  of 
as  ryot  and  farmer  distinctly,  yet  as  the 
occupation  is  a  possession  adverse  to  that  of  the 
»fd»  it  follows  that  in  any  case  in  which,  in  con- 
re  of  the  two  interests  being  held  by  the  same 
the  landlord's  will  and  restraining  power,  as 
the  tenant,  are  in  abeyance,   the  ryottee  right 
so  far  in  abeyance  that  it  cannot   undergo  any 
re  until  the  landlord's  rights  are  released  from  the 
ly  of  the  tenant. 
There  a  ryottee  interest  co-exists  with  a  farming 
tiie  ryottee  interest   must  remain  unchanged  in 
:ter  during  the  currency  of  the  farming  lease. 
lere  the  conduct  of  a  party  to  a  suit  is  relied  on 
[jevidence  by  the  opposite  party,  and  a  Judge  does 
draw  the  desired  inference  from  it :  held  that, 
ler  such  an  inference  is  proper  or  not,  it  is  not  a 
%sary  one;  and  the  omission  of  the  Judge  does  not 
itate  an  error  of  law  giving  the  High  Court  power 
terfere  in  Special  Appeal. 


The  only  point  argued  for  the  appellant 
by  Baboo  Mohinee  Mohun  Roy  was  that 
the  Court  below,  having  found  that  the 
defend  int  had  occupied  the  land  for  twelve 
years,  and  that  his  occupation  was  originally 
that  of  a  ryot,  and  continued  to  be  of  the  same 
character,  although  he  subsequently  acquired 
a  further  interest  as  ijaradar  in  the  estate 
in  which  his  land  lay,  had  erred  in  finding 
that  the  right  of  occupancy  was  barred  by. 
express  stipulation. 

This  objection  to  the  decision  of  the 
Lower  Appellate  Court  is  valid.  The 
Judge  had,  in  an  earlier  part  of  the  judg- 
ment, held  that  "  the  double  character  of  a 
ryot  and  an  ijaradar  is  not  inconsistent,  it 
having  been  frequently  ruled  that  the 
doctrine  of  merger  does  not  apply  in  this 
country."  In  this  he  stated  the  law 
correctly,  but  he  was  in  error  in  applying 
it  to  the  case  in  hand. 

The  stipulation  set  out  in  a  later  part  of 
the  judgment  is  taken  from  the  ijara  lease, 
and  was  an  agreement  by  the  defendant  as 
farmer,  and  not  as  ryot.  It  was  a  covenant 
for  peaceable  surrender  of  the  farm,  and  the 
phrase,  ''  on  the  expiration  of  the  lease  I 
shall  not  have  anything  to  do  with  the  land 
without  a  settlement,"  can  only  be  taken  to 
apply  to  the  rights  created  by  the  lease ;  it 
has  not  been  shown  to  us  that  there  are  any 
words  in  it  importing  an  intention  on  either 
side  to  deal  with  pre-existing  rights  of  the 
defendant  as  ryot,  if  there  were  any. 

So  far  the  judgment  is  unsound,  but  it 
still  remains  an  open  question  whether  the 
defendant  has  in  fact  acquired  a  right  of 
occupancy.  It  was  contended  by  the 
respondent  under  section  348  that  the  actual 
occupation  of  the  defendant  did  not  extend 
to  twelve  complete  years,  and  that  there  is  no 
evidence  that  there  ever  was  a  ryottee 
holding.  On  both  these  points  there  is  a 
finding  of  fact  by  the  Court  below  against 
him.     On     the     first    point,     the    finding 
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is  clearly  right;  the  notice  to  quit  was  in 
effect  a  notice  to  quit  at  the  end  of  the 
cultivating  season  so  as  to  allow  a  new 
tenant  to  enter  from  Kartik.  On  the  other 
point,  the  finding  might  possibly  be  ques- 
tioned in  regular  appeal;  but,  as  it  stands 
before  us  in  special  appeal,  the  question  is  this, 
was  the  Judge  warranted,  as  a  matter  of  law, 
in  coming  to  the  conclusion  he  has  arrived 
*at  from  the  pottah  granted  by  Ram  Chunder 
Banerjee  in  1267,  in  spite  of  the  unfavour- 
able inference  to  be  drawn,  and  which  the 
Moonsiff  had  drawn,  from  the  suppression  by 
the  defendant  of  the  subsequent  lease 
granted  by  Doorga  Pershad. 

This  is  simply  a  question  of  value  of  evidence. 
The  conduct  of  the  defendant  is  relied  on  as 
evidence;  the  Judge  declines  to  deduce  there- 
from the  desired  inference,  and  we  have  no 
right  to  say  that  that  was  or  was  not  a 
proper  inference.  It  cannot  be  contended 
that  it  was  a  necessary  inference,  and  there- 
fore there  has  been  no  error  of  law  giving 
this  Court  power  to  interfere. 

The  cross-objection  to  the  judgment  of 
the  Lower  Appellate  Court  fails,  but  taking 
the  facts  to  have  been  correctly  found,  we 
have  to  determine  whether  the  right  of  occu- 
pancy claimed  by  defendant  follows  as  the 
legal  consequence  of  those  facts. 

The  situation  of  the  parties  is  somewhat 
peculiar.  The  defendant  was  from  Kartik 
1372  to  Assin  1278  assignee  of  the  land- 
lord's interest  under  an  ijara  lease  for  six 
years.  At  the  end  of  that  time  he  did  not 
quietly  surrender  the  leased  property,  and 
consequently  a  notice  was  served  upon  him 
in  Bhadur  1279,  calling  upon  him  to  ab- 
stain from  cultivating,  and  to  vacate  from 
Kartik  of  that  year. 

It  seems -to  us  that  the  defendant  must  be 
taken  to  have  been  holding  over  as  farmer 
for  this  last  year,  so  that  he  was  in  fact 
assignee  of  the  landlord's  interest  up  to  the 
end  of  Assin  1279.    He  was  therefore  the 


person  who  had  the  power  to  tenni 

ryottee  holding  by  virtue  of  which  be 

claims,  and  so  long  as  he  remiiaed  as 

die  man,  the  landlord  could  not  come 

deal  directly  widi  the  ryots.    It  was 

bis  own  forbearance  that  the  present 

has  grown  up,  and  there  can  be  no 

in  allowing  him  to  stand  by  idle  in 

to  create  a  right  in  himself  advetse  tp 

landlord,  whose  interest  he  as  fanset 

bound  to  protect. 

Granting  that  a  ryottee  interest 

exist  with  a  farming  title,  I  think  it 

be  held  that  the  co-existing  ryottee  i 

is   the  same  in  extent   and  qaalitj  «(, 

end  as  at  the  beginning  of  the  lease 

farm.     Whatever    may   be  the  case 

other  tenants  as  against  the  farmer 

the  lessor  has  a  clear  right  to  have 

sation  for  any  change  to  his  prejudice 

by  him  (the  farmer),  and  this  not  m 

way  of  damages,  but  by  having  the 

restored  to  its  original  state  where 

practicable.     Thus,  if  the  defeadaot 

right  of  occupancy  at  the  commen 

his  farming  lease,  he  cannot  have  acqi 

one  during  its  currency.     This  view 

law  was  taken   by   Mr.   Justice  Loch  I 

myself  in  the  case  of  Mukundo  Liil  Di^ 

V,  Crowdy,  8  B.  L.  R.,  App.,  95.    This  til 

may  lead  to  some  difBcult  questions,  bott^ 

i 
solution  is  unnecessary  in  the  present  oil 

for  it  is  only  by  continuing  the  rjottec^ 

terest  to   the  very  last  day  on  ^ich  4 

farming    tiile    continued    to  exist  that  % 

occupation  of  i  z  years  is  made  out. 

Mohinee  Mohun  Roy  contended  that, 

section  6,   Act  VIH.   of  1869(8.0.),* 

right  of  occupancy  is  not  limited  by  afl 

proviso,  save  that  mentioned  in  section  7 

but    that    it    comes    into   effect  absointe^ 

the  moment  12  years'  continuonsoccapiMi 

as  ryot  has  been  completed.    But  then  th(l 

question  is,  what  is  meant  by  occupation  ai 

ryot.     I,  in  effect,  held,  in  the  case  cited,  and 
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\\d  that  it  means  an  occupaiion  which, 

sabordinate,  is  in  a  sense  adverse  to 
idlord  so  far  as  it  qualifies  his  power 
iling  with  the  land  at  will.  Where 
practically  no  restraint  of  ihe  land- 
will,  in  consequence  of  the  will  and 
^straining  power  being  in  the  same 
I,  there  can  be  no  opposition  (in  the 
^d  sense  intended  above)  to  the  land- 
ich  as  is  inherent  in  the  holding  of  a 
|and  while  this  state  of  things  lasts  the 
right  is  so  far  in  abeyance  that  it 

undergo  any  change  in  its  character. 

think  the  appeal  should  be  dismissed 

»ts. 
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The  3rd  July   1876. 

Present : 

on'ble  F.  B.  Kemp  and  E.  G.  Birch, 
Judges, 

of  Redemption— Consideration— Usufruct 
ifiACtion  of  Lien— Foreclosure  of  Mort- 
Conditional  Sale—  Limitation—  Con- 
Parties— Cause  of  Action. 

Case  No.  8  of  1875. 

Appeal  from  a  decision  passed  by 
Subordinate  Judge  of  Sarun^  dated 
JJ^^  September  18^4. 

eikh  Tonjjoh  Hossein  and  others 
(Plaintiffs),  Appellants, 

versus 

loo  Singh  and  others  (Defendants), 
Respondents. 

Woodroffe  and  Baboo  Rally  Kishen 
Sen  for  Appellant. 

-.  C  Gregory  and  Baboo  Chunder 
\Madhub  Ghose  for  Respondents. 

plaintiffs  claimed  equity  of  redemption  in  re- 
and  sued  for  recovery  of  possession  of,  proper- 
over  by  their  predecessors  in  title  to  the  an- 
jof  defendants,  pleading  that  the  properties  had 
>nvcyed  underazur-i-peshgce  lease,  defendants* 
let  which  had  been  satisfied  by  usufruct ;  but 
Its  contended  that  the  properties  had  originally 

Vol.  XXV. 


been  conveyed  away  without  reservation,  and  that 
their  right  in  them  had  been  upheld  in  earlier  decisions 
given  in  the  presence  of  the  plaintiffs'  predecessors, 
POUND  that,  in  a  previous  suit  brought  by  plaintiffs,  the 
claim  advanced  by  them  was  inconsistent  with  that 
now  advanced ;  and  held  that,  in  view  of  their 
conduct,  and  the  earlier  decisions  obtained  by 
defendant's  ancestors  as  proprietors,  the  suit  must  be 
dismissed. 

The  fact  of  a  revenue  officer,  in  resumption-proceed- 
ings, having  released  lands  on  the  ground  that  they 
formed  portions  of  a  parent  estate  which  had  been 
assessed  under  the  decennial  settlement,  is  no  proof 
that  such  lands  were  at  any  time  regarded  as  rent* 
free. 

The  plaintiffs  Nos.  i  to  11  are  the  heirs 
or  successors  of  Sonaoolla,  the  former  pro- 
prietor of  the  villages  of  Debcha  and 
Koondu.  The  plaintiffs  Nos.  12  to  14  are 
purchasers  from  the  other  plaintiffs  of  a 
nine-anna  share  of  the  land  in  dispute,  with 
the  mesne-profits.  The  suit,  which  was 
instituted  on  the  loth  of  March  1874,  is 
to  recover  possession  of  87  beeghas  18 
cottahs  and  19^  dhoors  of  malikana  lak- 
heraj  land  (after  deducting  the  share  of 
Sheikh  Sukawut  Hossein,  the  putteedar  of  a 
I  anna  9  pul  share  of  the  said  land)  by 
redemption  of  a  zur-i-peshgee  deed,  dated  the 
4th  of  February  1842,  the  said  mortgage 
having  been  fully  satisfied  from  the  usufruct 
of  the  hypothecated  properties,  leaving  a 
surplus  of  Rs.  ii>494-i5'5  pies  due  ta 
the  plaintiffs.  The  suit  is  valued  at  Rs. 
32,276-3-5  pies.  The  cause  of  action  is 
said  to  have  arisen  at  the  end  of  Jeyt 
1272  F.  S.,*  or  the  date  of  satisfaction  of 
the  zur-i-peshgee. 

The  plaint  states  that  there  are  two 
distinct  and  separate  classes  of  land  in  Mou« 
zahs  Debcha  and  Koondu,  one  called  dihee 
mokurruree,  the  other  malikana  lakhera]  ; 
that  the  malikana  lakhera)  lands»  /.  ^.,  the 
lands  which  are  the  subject  of  this  suit,  were 
let  in  zur-i-peshgee  to  the  ancestors  of  the 
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defendants  Nos.  2, 3,  and  4,  and  that  the  dihee 
mokurruree  lands  were  conditionally  sold 
to  the  defendant  No.  i ;  that,  owing  to  non- 
payment of  the  consideration  of  the  condi- 
tional sale,  the  mortgage  was  foreclosed, 
and  the  lands  styled  dihee  mokurruree 
passed  into  the  possession  of  defendant 
No.  I,  and  are  still  in  his  possession;  that, 
as  regards  the  lands  in  dispute  styled 
malikana  lakheraj,  a  case  between  the  plaint* 
iffs  and  the  Government  under  Regulation 
II.  of  1819  had  been  pending  on  appeal 
before  the  Special  Commissioner  who,  on 
proof  of  the  malikana  lands  being  lakheraj, 
released  them  to  the  plaintiffs,  and  they  were 
declared  to  be  rent-free.  The  plaint  proceeds 
to  state  that,  in  December  i860,  the  ancestor 
of  the  defendants  Nos.  2,  3,  and  4,  the 
eur-i-peshgeedar  of  the  malikana  lands,  sold 
his  ticca  zur-i-peshgee  rights  to  the  defendant 
No.  I,  who,  by  the  purchase,  became  the 
representative  of  those  rights,  and  is  in 
possession  of  the  said  lands  in  that  capacity. 
The  zur-1-peshgee  advance  under  the  deed 
dated  the  4th  of  February  1843  being 
Rs.  82 J  has  been  paid  from  the  usufruct, 
leaving  a  surplus  of  Rs.  11,494-1 5- 5  pies, 
as  per  account  annexed  to  the  plaint.  The 
prayer  of  the  plaint  is,  that  possession  of 
the  disputed  property,  together  with  the 
surplus  proceeds  appropriated  by  the  defend- 
ants, may  be  awarded  to  the  plaintiffs. 

The  defendant  Sheikh  Dost  Mahomed, 
vho  appears  to  have  purchased  from  the 
defendant  No.  i,  in  his  written  statement, 
contends  that  the  suit  is  barred  ;  that  the 
disputed  lands  are  not  rent-free  or  lakheraj 
lands,  but  that  they  form  part  of  the  rent- 
paying  mokurruree  lands  ;  that  the  zur-i- 
peshgee  relates  to  74*  beeghas  13  cottahs 
5  dhoors  comprised  in  five  plots,  the  claim 
therefore  to  redeem  lands  in  excess  of  that 
area  is  liable  to  dismissal ;  that  the  vendor 
of  the  defendant  purchased  the  entire  16 
annas  of    Mouzahs    Debcha  and  Koondu, 


of  which  villages  the  disputed  lands 
a  part ;  that  no  lands  of  any  descriptktti 
excluded  from  the  said  purchase;  ihil 
question  has  been  adjudicated  upon  in  the] 
sence  of  the  plaintiffs  or  their  ancestors 
decisions  and  written  statements,  then 
dates  of  which  are  given,  and  that  the 
is  therefore  barred  under  section  2  of 
VIII.  of  1859;  that  the  possessioa 
Moulvie  Athar  Hossein,  the  father  of 
defendant  No.  i ,  over  the  zaraet  and 
ruree  has  been  for  upwards  of  12 
as  proprietor  and  not  as  mortgagee;  andl 
this  fact  was  established  by  a  decii 
Court  dated  the  27lh  of  July  1870. 
reference  to  the  merits,  the  defendant: 
that  the  ancestor  of  the  plaintiffs 
zaraet  lands  "  malikana,"  bat  thit 
no  lands  arc  rent-free,  and  that  the 
iffs  have  no  sort  of  right  left  to 
the  two  villages  of  Debcha  and  K( 
that  on  the  21st  of  December  186^ 
father  of  the  defendant  No.  1  paidti* 
sideration  of  the  zur-i-pesbgee  deed 
ihe  plaintiffs  seek  to  redeem)  by 
purchase  of  the  proprietary  right,  inl 
in  the  capacity  of  mortgagee.  Then, 
reference  to  the  claim  of  the  plaintf ! 
account  of  mesne-profits,  it  is  urged  ihati 
annual  proceeds  did  not  exceed  Rs.  ii5< 
The  written  statement  of  the  heirs  rf( 
original  zur-i-peshgeedar  will  be  fonrf" 
page  13  of  the  printed  book.  They 
that  they  have  no  concern  in  the  suit, 
have  been  improperly  made  defendants, 
ask  for  their  costs.  The  written  sXdXmi 
the  defendant  N0.I  is  much  to  the  same  cJ 
as  that  of  his  vendee,  the  defendant 
Mahomed.  The  decision  of  the  Subordiaitt 
Judge,  IMr.  VV.  DaCosta,  is  dated  the  i5iI»S«p- 
tember  1874,  and  for  the  reasons  gi^'en in ttat 
decision  he  dismissed  the  plaintiff's  suit  wtdl 
costs.  No  oral  evidence  was  recorded  in  this 
suit,  and  it  was  admitted  in  argument  thU 
our  decision  must  turn  upon  the  constrDCiJOD 
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of  the  documentary  evidence  filed  by   the 
parties. 

The  contention  between  the  parties,  stated 
briefly,  is  this :  The  plaintiffs  contend  that 
there  were  two  classes  of  land  in  the  villages 
of  Debcha  and  Koondu.  The  first  class 
they  describe  as  malikana  lands,  the  second 
as  mokurruree  lands ;  that  the  malikana 
lands  were  given  in  zar-i-peshgee  for  a  con« 
sideration  of  Rs.  822  to  the  ancestors  of 
the  defendants  Nos.  2,  3,  and  4,  and  the 
mokurruree  lands  were  sold  conditionally 
to  Abdool  Lateef,  the  defendant  No.  i, 
which  conditional  sale  was  subsequently  fore- 
closed, and  that  the  right  of  the  plaintiffs 
to  any  and  all  of  the  mokurruree  lands  is 
no  longer  vested  in  them,  but  in  the  defend- 
ants, but  that,  with  reference  to  the  mali- 
kana lands  which  form  the  subject  of  this  suit, 
they  (the  plaintiffs)  are  entitled  to  redeem 
them,  as  the  mortgage  has  been  satisfied  from 
the  usufruct,  and  a  large  surplus  is  due  to  them. 
The  defendants,  on  the  other  hand,  contend 
that  the  disputed  lands  are  not  malikana 
lakheraj  lands,  as  described  in  the  plaint,  but 
zeraet  lands,  forming  part  and  parcel  of  the 
two  villages  of  Debcha  and  Koondu,  and 
not*  distinct  and  separate  lands,  and  that  they 
have  purchased  the  proprietary  right  in  these 
lands,  and  do  not  iif  any  way  represent  the 
rights  of  the  original  zur-i-peshgeedars  of  the 
plaintiffs.  The  plaintiffs  mainly  rely  upon 
the  document  dated  the  8th  of  February  1842. 
The  defendants,  upon  the  three  documents, 
dated  respectively  the  8th  January  1853,  30th 
June  1855,  and  5th  July  1855,  and  upon 
certain  proceedings  and  decrees  of  Court, 
which  will  be  alluded  to  hereafter. 

Before  giving  our  opinion  upon  the  proper 
construction  to  be  put  upon  these  documents, 
we  desire  to  make  a  few  observations  upon 
the  conduct  of  the  plaintiffs,  as  well  as  upon 
the  early  history  of  the  two  villages  Debcha 
and  Koondu^ 

With  reference  to  the  conduct  of  the  plaint- 


iffs, we  find  that  they  first  applied  for 
permission  to  sue  in  formd  pauperis.  Their 
application  is  dated  the  nth  March  1870. 
They  then  claimed  66  beeghas  9  biswas  19 
dhoors  13!  ruttees  out  of  74  beeghas  13 
biswas  6  dhoors  6  ruttees,  being  the  zur-i- 
peshgee  property,  and  1 1  beeghas  1 1  biswas 
12  dhoors  i  ruttees  out  of  13  beeghas  5 
biswas  13  dhoors  ^i  ruttees,  not  included  in 
the  zur-i-peshgee.  In  the  account  of  the  gross 
proceeds  of  the  two  villages  appended  to  the 
said  application,  it  is  stated  that  the  zur-i-pesh-^ 
gee  or  amount  advanced  was  paid  off  in  1266 
F.  S.,  and  that  a  surplus  accrued  from  the  year 
1 267  F.  S.,  corresponding  with  1 860  A.D.  In 
the  present  suit,  the  application  to  sue  in 
formd  pauperis  having  been  rejected,  they 
sue  for  87  beeghas  18  cottahs  19^  dhoors 
out  of  98  beeghas  15  cottahs,  and  in  the 
statement  of  the  gross  proceeds  of  the  two 
villages  they  state  that  the  zur-i-peshgee  was 
paid  off  in  1271  F.  S.,  corresponding  with 
1864  A.  D.  So  that  there  has  been  some 
inconsistency  in  the  claims  made  at  different 
periods,  and  very  great  and  unexplained  delay 
in  instituting  the  suit,  assuming,  as  the  plaint« 
iffs  do,  that  their  cause  of  action  accrued 
from  the  year  in  which  the  mortgage  was 
satisfied  from  the  usufruct. 

In  regard  to  the  early  history  of  the  two 
villages,  we  find  that  the  earliest  proceeding 
in  which  mention  is  made  of  them  is  dated 
the  i6th  of  March  1801.  The  ancestor  of 
the  plaintiffs,  namely,  Sonaoolla,  appealed  to 
the  Provincial  Court  of  Patna.  Sonaoolla  had 
claimed  the  two  villages  as  his  mokurruree.' 
The  Court  found  that  the  appellant,  Sonaoolla,- 
had  granted  a  farming  lease  of  the  two  vii«^ 
lages  to  one  Nasir  Mahomed  Khan,  who  was 
directed  by  the  decree  to  execute  a  kubooleut 
to  the  appellant,  Sonaoolla,  in  respect  of  the 
two  villages.  The  kubooleut  of  Nasir  Ma- 
homed Khan  has  not  been  filed.  The  next 
document  in  chronological  order  is  a  ticca 
potlah  executed  by  Sonaoolla,  dated  the  24tb 
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of  September  1802,  granting  a  lease  for  a 
term  of  three  years  to  one  Kishen  Pershad 
R07  of  the  two  villages,  with  the  reservation 
of  sayer  cesses,  and  other  cesses,  which  are 
detailed,    and   the  rent-free  and   malikana 
lands.    The    next  deed  is  a  kubooleut  ex- 
ecuted by  Bhinuk  Rai,  dated  the  25th  Janu- 
ary 1 8 16,    to    the    heirs    of  the    aforesaid 
Sonaoolla.    In  this  deed  there  is  a  recital 
that    the    malikana  lakheraj    and    pashban 
jageer  lands  prohibited  by  the  Government 
are  excepted,  and  not  included  in  the  lease, 
which  was  for  a  term  of  four  years.    The 
next  document  is  a  copy  of  a  decision  of  the 
Moonsiff  of  Pursa,  Zillah  Sarun,  dated  the 
19th  of  January  1837.     In  this  suit  one  Gon 
was  plaintiff,  and  the  principal  defendants 
were  Rahim  Alii  and  others,  heirs  of  Sona- 
oolla,  and  Dina  Singh  was  described  as  zur-i- 
peshgee-holder.     The  suit  was  for  possession 
of  a   I -6th  share  by  partition  of  the  entire 
16  annas  of  Mouzah  Debcha*    The  suit  was 
defended  by  Rahim  Alii  and  others.    The  zur- 
i-peshgeedar  did  not  appear.    The  plaintiS's 
suit  was  dismissed.    After  the  lapse  of  some 
years,  it  appears  that  the  Revenue  Authorities 
took  measures  to  resume  the  two  villages, 
and  a  .measurement  was  made  with  a  view  to 
re-assess  the  lands  comprised  therein.     In  the 
measurement-papers  (copies   of  the  abstract 
being  filed)  it  appears  that  the  lands  of  the 
two  villages  were  classed  under  two  heads, 
mokurruree  and  nialikana,  the  latter  being 
assessed  at  a  somewhat  lower  rate  than  the 
former;  but    in    the    khusra    measurement 
the  latter  class  of  land  were  described   as 
zeraet,  that  is,  land  in  the  direct  cultivation 
of  the  maliks  as  distinguished  from  the  lands 
iji  the  direct  occupation  of  ryots.    Tempo- 
rary  settlements  were  concluded   with   the 
plaintiffs'    ancestors    for    the    mokurruree 
lands,  and  with  their  zur-i-  peshgeedar,  the  an- 
cestor of  the  defendants  Nos.  2,  3,  and  4,  for 
the  remaining  lands,  calling  them  malikana  or 
^raet.   On  the  settlement-proceedings  being 


submitted  for  the  sanction  of  the  Col 
he  directed  that  a  map  shooid  be  draw%^ 
fining  the  position  of  the  malikana  or 
land  in  each  of  the  two  villages,  and  '1 
was  done.    Subseqnentlj,  the  wbcde 
proceedings  of  the  Revenue  Auihoritief 
reviewed  by  the  Special  Commisskmcc 
peal,  and  on  the  27th  of  August  \\ 
directed  the  release  of  the  whole  of  the 
in    the    two    villages,  not    as    stated 
the  plaint  on  proof  of  the  malikana 
being  lakheraj,    "  but  because  the 
ruree  tenure  of  the  two  villages  had 
included  in  decennial  settlement  of  the 
pergunnah,  and  that  it  would  be  a 
of  faith  on  the  part  of  the  Govei 
re-assess  the  lands  comprising  the  m< 
ree  tenure."     So  much  for  the  earfy 
of  the  two  villages;  and  before  dij 
it  from  our  consideration,  we  may 
that  to  none  of  the  proceedings   d< 
above  were  the  defendants  in  this  salt 
with  the  single  exception  of  the  suit 
the  Moonsiff,  in  which  the  plaintiffs* 
peshgeedar  was  made  a  pro-formd  6dt\ 
but  in  which  suit  he  put  in  no  app< 

We  now  come  to  the  deed  dated  the 

of  February  .1842,  upon  the  terms  of 

the  plaintiffs  mainly  rely  as  supporting 

claim  to  redeem.  This  (tocument  is  a 

part  of  a  zur-i-peshgee  lease  for  a  term  ofi 

years  granted  to    Salim    Singh,   Jhi 

Singh,  and  Saha  Singh,  represented  ia 

suit  by  the  defendants  Nos.  3, 3,  and  4,  by 

heirs  of  SonaooUa,  represented  in  this 

by  the  plaintiffs.    The  deed  recites  that 

lessors  are  the  proprietors  and  mokurrureeda 

of  Mouzahs  Debcha  and  Koondu,  Perguni 

Barvil;    that    74     beeghas    13    cottahs  § 

dhoors  as  per  plots  detailed  at  foot  of  the 

deed,  and  described  to  be  malikana  lands^ 

were  leased* on  a  payment  to  the  lessors  as 

zur-i-peshgee  of  Rs.  822,  the  lessees  to  pay 

the  Government  revenue,   Rs.   78-11-2  pic, 

and    to    enjoy   the  usufruct;  that  on  tise 
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expiry  of  the  lease  in  1253  F,  S.,  the  lessors 
would  repay  the  amount  advanced  and  release 
the  malikana  lands,  and  in  default  pay  rent, 
the  lessees  to  continue  to  hold  possession, 
paying  the  Government  revenue  until  the 
money  advanced  was  paid  off,  all  gains  and 
losses  to  be  borne  by  the  lessees.  The  share 
of  Sheikh  Sukawut  Hosseln  was  not 
included  in  this  lease,  and  was  distinctly 
excepted.  The  plaintiffs  have  also  deducted 
that  share  from  their  claim  in  the  present  suit. 
Mr.  Woodroffe,  who  appears  for  the  plaint- 
i£Fs,  appellants,  contends  that  it  is  immate- 
rial whether  the  land  covered  by  this  lease 
be  called  lakheraj  malikana,  lakhera}  zeraet, 
or  by  any  other  designation,  inasmuch  as  a 
certain  quantity  of  land,  which  the  then 
proprietors  of  the  village  of  Debcha  and 
Koondu  dealt  with  as  malikana  lands,  was 
reserved,  and  not  included  inthezur-i-peshgee 
lease,  and  that  the  defendant  No.  i,  if  he  has 
purchased  anything,  has  purchased,  not  the 
proprietary  right  in  the  lands  covered  by 
this  deed,  but  thezur-i-peshgee  right  of  the 
defendants  Nos.  2,  3,  and  4,  who  represent  the 
original  lessees ;  and  therefore  that  defendant 
No.  I  stands  in  the  shoes  of  the  lessees,  and 
plaintiffs  are  entitled  by  the  terms  of  the 
deed  of  February  1842  to  redeem  the  lands 
covered  by  it. 

Mr.  C.  Gregory,  who  appears  for  the 
defendants,  respondents,  on  the  other  hand, 
contends  that  the  whole  of  the  lands  of  the 
two  villages  of  Debcha  and  Koondu  were 
mokurrurce;  that  there  were  no  separate 
malikana  lands,  and  that  the  entire  lands  of 
the  two  villages  without  any  reservation 
beyond  cesses  not  authorized  by  law  have 
passed  to  him  by  the  deeds  dated  in  the 

margin;*  and  that  he 

No.  i,€th  January  I S50,  •  j  .i_  •» 

p,  ^.  J    J  »     paid  the  consideration 

No.  2,  30th  June  1S55.    of  the  deed  of  the  4th 

No.  3, 5th  July  1 8551  p.  February  1842  by 
loi. 

reason  of  his  purchase 

of  the  proprietary  rights,   and  not  in  the 


capacity  of  mortgagee.  Mr.  Gregory  further 
relied  on  certain  proceedings  of  the  Civil 
and  Criminal  Courts,  which  we  shall  notice 
hereafter. 

The  three  deeds  alluded  to  above  are  not 
disputed.  They  were  executed  by  the  ances* 
tors  of  the  plaintiffs,  or  by  parties  through 
whom  the  plaintiffs  derive  title.  The  first 
deed,  dated  the  8ch  of  January  1853,  was 
executed  by  Sheikh  Velayet  Hossein,  thQ 
grandson  of  Sonaoolla,  the  party  referred 
to  in  the  early  history  of  the  case.  It 
recites  the  execution  of  a  previous  condi* 
tional  sale  of  a  4-annas  share  out  of  S-annas 
share  in  the  entire  16  annas — the  original 
runs  thus  :  "  Mouza-00-tumamee  "  —  of 
the  two  villages,  Debcha  and  Koondu  ;  that 
steps  had  been  taken  to  foreclose  the 
mortgage  under  the  provisions  of  Regula* 
tion  XVII.  of  1806;  that  an  absolute 
sale  is  concluded  of  4  annas  out  of  13  annas 
16  gundas  in  the  entire  16  annas  of  Mouzah 
Debcha  and  Koondu,  which  are  held  in 
mokurruree,  with  the  exception  of  items 
prohibited  by  the  law.  The  second  deed, 
dated  the  30th  June  1855,  is  executed  by 
other  heirs  of  Sonaoolla,  and  is  to  the  same 
effect  as  the  first  deed.  The  third  deed,  dated 
the  5th  of  July  1855,  is  executed  also  by 
the  heirs  of  Sonaoolla,  the  ancestors  of  the 
plaintiffs,  on  the  same  terms,  with  this  slight 
difference  that  what  is  excepted  is  described 
as  *'  lands  endowed  according  to  the  Maho* 
medan  Law." 

It  seems  to  us  unnecessary,  for  the  proper 
decision  of  the  case,  to  refer  to  the  proceed- 
ings of  the  Revenue  Officers,  for  the  two 
villages  were  released  by  the  Special  Com- 
missioner on  the  footing  that  they  had 
already  been  assessed  as  mokurruree  villages 
at  the  period  of  the  decennial  settlement 
and  were  not  liable  to  further  assessment. 
The  Revenue  Officers  may  or  may  not  for 
fiscal  purposes  have  divided  the  lands  com- 
prising the  two  villages  into  two  or  more 
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classes,  but  there  is  nothing  in  those  pro- 
ceedings to  show  that  any  portion  of  the 
lands  were  dealt  with  as  malikana  lakheraj 
lands  as  alleged  in  the  plaint.  On  the  contrary^ 
the  khusras  show  that  a  small  area  in  each 
village  was  measured  as  zeraet,  or  in  the 
direct  cultivation  of  the  then  maliks  of  the 
village. 

It  seems  clear  that  the  deed  of  the  4th  of 
February  1843,  to  Salim,  Jhumuck,  and  Saha, 
who  are  represented  by  the  defendants  Nos. 
t,  3,  and  4,  reserved  certain  lands,  as  per 
defined  plots,  which  were  subsequently  map- 
ped out  by  order  of  the  Collector.  It  is 
farther  clear  that  the  three  deeds,  upon 
which  the  defendant  No.  i  relies,  convey 
absolutely,  without  any  reservation,  the  two 
mokurruree  villages  of  Debcha  and  Koondu. 
It  is  also  admitted  that  the  defendant  No.  i 
has  paid  off  the  consideration,  namely,  822 
rupees,  for  which  the  zur-i-peshgee  lease  of  the 
4th  of  February  1842  was  granted,  the  ori- 
ginal lease  having  been  returned  to  him. 
We  may  here  state  that  the  kubooleut  or 
counterpart  of  the  lease  is  filed  by  the  plaint- 
iffs, and  the  lease  by  the  defendant.  What 
we  have  to  decide  therefore  is  whether  the 
plaintiffs  are  entitled  to  redeem  the  mortgage 
of  the  4th  February  1842.  We  are  of  opinion 
that  the  plaintiffs  are  not  entitled  to  redeem, 
and  that  their  suit  has  been  properly  dis- 
missed. The  defendants  have  admittedly 
been  in  possession  for  many  years  of  the 
entire  village  of  Debcha  and  Koondu.  On  a 
dispute  arising,  the  villages  were  attached 
l>y  the  Magistrate  under  the  provisions  of 
Act  IV.  of  1840,  and  were  subsequently 
released  to  the  defendants,  who  also  received 
back  from  the  CoUectorate  the  whole  of  the 
collections  made  by  the  Revenue  Autbori- 
'ties  prior  to  the  release  of  the  two  villages 
by  the  Special  Commissioner.  In  the  deeds 
conveying  the  two  villages  to  the  defend- 
ants, no  land  of  any  description  whatever 
is  reserved.    It  is  also  clear  that,  in  the  year 


1859,  the  defendant  No.  i  brought!. 

in  the  Moonsiff's  Court  against  VeUyet] 

sein  and  others,  the  ancestors  of  the 

iffs,  or  parties  through  whom  th^ 

title,   for  confirmation  of  possesskm  { 

beeghas  3  biswas  of  land  in  Moozaizs 

cha  and  Koondu.    The  plaintiff  in  tbatj 

defendant    in   this,  claimed  as  proj 

The    defendants  in   that  suit  claimed 

lands,  or  a  large  portion  of  them,  as  "; 

Amongst  the  points  at  issue  as 

that  case,   we  find   the   following:  "^ 

ther  the  zeraet  alleged   by  the  deft 

was  deducted  from  the  sale,"  that  is, 

the  sale  to  the  defendants  by  the  aD( 

of  the  present  plaintiffs,  the  Moooaiff 

that  the  whole  of  the  mouzahs  veit 

without    the    exception  of  any  portiQi 

lands,  and  that  the  defendants  had  not] 

their^  allegations,  and  that,  the  lands 

included  in  the  deed  of  sale,  the  plaiatiS) 

entitled  to  a  decree.    It  appears  to  as 

the  decision  finally  disposed  of  the 

as  to  whether  the  lands  which  the 

now  claim  as  malikana  lands,  but  vl 

already  shown,  were  zeraet  lands,  were 

eluded  or  not  from  the  deeds  of  sale  to  I 

defendants.    It  may  be  said  that  there 

nothing  to  establish  the  identity  of  the 

beeghas  3  biswas  of  land  claimed  iq  the 

in  1859,  with  the  land  claimed  in  the 

suit,  but,  apart  from  the  area  being 

the  same,  namely,  88  beeghas  3  bisws 

the  former,  and  89  beeghas  18  cottahs  i^ 

dhoors  in  the  present  suit,  the  plaintiffs  (M 

i 
not  allege,  nor  do  they  show,  that  these  ifl 

any  other  lands  but  the  lands  which  th^ 
now  choose  to  call  malikana,  bat  which,  k 
fact,  were  zeraet  lands,  which  could  possiblf 
have  formed  the  subject  of  the  suit  in  18591 
and  for  which  the  defendant  No.  1  obiained 
a  decree  in  their  presence,  confirming  ms 
possession  in  his  proprietary  right.  Then, 
in  i860,  we  find  a  suit  brought  by  the  xar-i- 
peshgeedars  Salim,  Jhumuck,  aad3ah^^^ 
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of  the  defendants  Nos.  2,  3,  and  4, 

the  defendant  No.  i  in  this  suit,  and 
dntiffs  or  parties  through  whom  they 
All  the  defendants  were   removed 

le  category  of  defendants  by  a  peti- 
rith  the  exception  of  the  defendant 
Abdool  Latcef,  who  compromised  the 
the  zur-i-peshgeedars,  and  got  back 

rinal  lease, 
affirm  the  decision  of  the  Subordinate 

and    dismiss  this  appeal  with  costs 
le  by  the  appellants. 


The  5th  July  1867. 

Present : 

fon'ble  F.  B.  Kemp  and  E.  G.  Birch, 
Judges. 

Account— Profits  and  Expenses— Part- 
ip— Income-tax  Return— Stamp  Duty— 
ition  of  Partnership— Special  Appeal— 


Moonshee  Mahomed  Fusu/ ^nd  Baboo 
Boodh  Sen  Singh  for  Respondent. 

Where  a  plaintiff  sued  for  an  account  of  profits  and 
expenses,  claiming  a  share  in  trade-transactions  carried 
on  in  partnership  with  defendants  under  a  contract; 
and  defendants  denied  partnership;  but  plaintiff  ob- 
tained  a  modified  decree  in  the  first  Court;  and  the 
second  Court,  going  upon  the  contract,  wh^ch  it  held  to 
be  proved,  gave  plaintiff  a  decree  for  more  than  he  had 
claimed,  held  by  the  High  Court  that,  since  partner- 
ship had  been  established,  and  dissolution  of  partnership 
at  any  subsequent   period  falling  within  the  period 
referred  to  in  the  plaint  had  not  been  proved,  partner- 
ship must  be  taken  to  be  established,  and  plaintiff  must 
get  a  decree;  yet  the  decree  cannot  give  plaintiff  more 
than  he  claimed. 

A  plea  raised  by  defendant  to  the  effect  that,  as 
plaintiff  sued  on  a  plaint  with  a  stamp  qC  only  Rs.  25* 
he  could  not  get  more  than  an  amount  for  which  a 
stam  p  of  that  value  would  be  sufficient  was  not  decided 
on  its  merits,  because  it  was  ruled  that  plaintiff  could 
not  get  more  than  he  claimed,  and  that  amount  was 
covered  by  the  stamp : 

Held  also  that  the  plea  raised  by  defendant  that, 
under  s.  242  of  the  Contract  Law,  plaintiff  had  no  right 
as  a  partner  could  not  be  allowed  for  the  first  time  ia 
special  appeal. 


Case  No.  2731  of  1874. 

Appeal  from  a   decision  passed  by 

Judge  of  Zillah   Sarun,   dated  tjie 

ih  of  June  1874,  modifying  the  decree 

Uke  Subordinate  Judge  of  that  District, 

the  2tst  May  1873. 

Bttddun  Sahn  and  another  (two  of  the 
Defendants),  Appellants, 

versus 

Rampertab  Sabu  (Plaintiff), 
Respondent, 

\TS.  R:  T.  Allan  and  R.  E,  Twidale 
a&d  Baboo  Jodoo  Nath  Sahoi  for 
Appellants. 


Kemp,  J. — The    defendants     are     the 
special  appellants  in  this  case. 

The  plaintiff  sued  for  an  account  of  profits 
and  expenses  of  trade  connected  with  the 
gola  at   Mahonnedpore  from  the  year  1278 
to   1279  F.  S.,  and  for  the  recovery  of  an 
approximate  amount  of   Rs.    2,495.      The 
cause  of  action  is  said  to  have  accrued  in 
the    month    of    Kowar    1280    F.    S.,    the 
date    on    which    the    defendants    declined 
to   render  the   account.      Then  the  plaint 
goes  on  to  state  that  the  sudder  gola  of 
the  defendants  is  at  Mahomedpore,  and  that 
there  is  a  guddee  of  trade  at  Revilgunge; 
that  the  plaintiff  was  admitted  into  partner- 
ship with  a  view  to  carry  on  the  business, 
and    that   he    was    to  have   a   three-annas 
share  in  the  profits  as  a  consideration  for 
his    labour;    and    that   since    Kowar    1278 
F.  S.,  the  plaintiff  has  been  carrying  on  the 


5J> 


Civil 


THB   WSKKLT   &BPORTBR. 


Rulings.         [VoL 


business  in  the  capacity  of  a  co-partner 
and  as  a  gomashta  in  behalf  of  the  other 
defendants. 

The  defendants,  in  their  written  statement, 
state  that  they  never  entered  into  any 
written  or  verbal  contract  with  the  plaint- 
iff in  respect  of  his  being  taken  as  a 
co-partner;  that  the  plaintiff  was  a  salaried 
servant,  and  was  never  a  partner  in  the 
business;  and  that  his  allegation  of  partner- 
ship was  false.  Then  they  go  on  to  say 
that  the  plaintiff  had  embezzled  money,  and 
had  brought  a  charge  of  unlawful  confine- 
ment against  the  defendant ;  and  that  the  case 
was  dismissed ;  that,  when  the  defendant  was 
about  to  sue  him  for  bringing  a  false  charge, 
the  present  suit  was  brouj^ht ;  and  that  in 
fact  no  gola,  shop,  or  any  trade  whatever 
was  carried  on  by  the  defendants  in  the 
years  1278  and  1279. 

The  Subordinate  Judge  found  on  the 
evidence  that  the  plaintiff  was  taken  into 
partnership  in  the  year  1274,  and  that  he 
remained  a  partner  till  1279,  and,  with 
reference  to  the  amount  claimed,  he  was  of 
opinion  that  it  was  excessive;  and  that  in 
equity  it  ought  to  be  reduced.  He  then 
found  with  regard  to  the  documents  filed 
by  the  plaintiff  that  the  profits  of  the 
concern  in  the  year  1278  were  9,000  rupees, 
and  in  1279,  1,546  rupees.  He  came  to  this 
conclusion  on  reference  to  the  income-tax 
return,  and  therefore  awarded  to  the  plaint- 
iff Rs.  1,687-8,  being  a  three-annas  share 
of  the  profits  in  1278,  and  Rs.  2S9-14  being 
a  share  to  the  same  extent  of  the  profits  in 
1279,  or  in  all,  the  sum  of  Rs.  1/977-6. 

Both  parties  appealed.  The  plaintiff  filed 
a  cross-appeal  under  the  provisions  of  section 
348  of  the  Civil  Procedure  Code,  objecting 
to  that  part  of  the  decision  of  the  Subordi- 
nate Judge  which  refused  to  award  the  plaint- 
iff the  sum  of  Rs.  517-10,  being  the 
difference  between  the  sum  claimed  in  the 


plaint,  namely,  Rs.  2,495,  and  the 
Rs.     1,977-6,    the    sum    awarded    by- 
Subordinate  Judge.     The  defendants 
ed   on   the    whole   case.    The  Jadge 
affirmed   the   decision    of   the   Sal 
Judge,  and  has  also  found  that  the 
has  made  out  his  case,  namely,  thai  M 
a  partner  from  1274,  and  that  he  is 
to  an  account  of  the  profits  and  ez] 
the  years   1278  and  1279,  being  the 
for  which   the   account   was  asked, 
reference   to   the    amount  the 
entitled  to,  he  has  amended  the  d< 
the  Subordinate  Judge,  and  have  aw: 
sumof  Rs.  3,000,  being  Rs.  1,022-ioin 
of  what  was  awarded  by  the  Si 
Judge,  and   nearly    double    of    what 
asked    for    by    the  plaintiff   in   his 
appeal. 

The  grounds  taken  in  special  a] 
the  defendants  are  that,  as  there  is  no 
tion   in  the  plaint  that  the  plaintiff 
partner  in  1278  and  1279,  there  is  no: 
tion     for     the     present     suit;     and, 
reference  to  the  cross-appeal,  that  it 
on  a  stamp  of  25  rupees  only,  the 
ought  to  have  been  considered  as 
limited  his  claim  to  the  amount  for 
that   stamp   would  be  sufficient;  in 
words,  that  he  was  not  entitled  to  an 
of  more  than  the  difference  between 
was  awarded  by  the  Subordinate  Judge 
what  was  claimed  in  the  plaint. 

As  to  the  first  ground  of  special  ap] 
we  think  it  is  clear,  from  the  wording  of 
plaint,  that  the  plaintiff  does  not  state 
he  was  taken  into  partnership  in  1278, 
that  his  partnership  commenced  at  an 
date,  and  that   from  Kowar   1278  he 
vested  by  the  defendant  with  the  power 
carrying  on  the  business  in  the  capacity 
co-partner  and  as  a  gomashta  on  behalf  of] 
the  other   defendants.     Both   the  plaintiff 
and  the  defendants  were  examined  ia  the 
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first  Court,  and  their  evidence  clearly 
proved  to  the  satisfaction  of  the  Subordi- 
nate Judge  that  the  partnership  commenced 
in  1274.  It  has  been  pressed  upon  us  in 
special  appeal  that  it  does  not  follow  that, 
because  the  plaintiff  was  a  partner  in  1274, 
he  was  a  partner  in  1278  and  1279.  It  has 
not  been  shown  us  that  the  partnership  was 
dissolved,  and  there  is  evidence  which  satisfied 
both  the  Courts  below  that  the  partnership 
existed  in  1278  and  1279. 

Mr.  Allan,  for  the  special  appellant,  raised 
the  point  that,  under  section  242  of  the 
Contract  Act  (IX.  of  1872),  the  plaintiff  has 
no  right  as  a  partner,  and  that  he  cannot 
sue.  But,  as  that  objection  was  not  taken 
either  before  the  Judge  or  in  the  grounds 
of  special  appeal,  it  cannot  be  allowed  to 
be  raised  in  this  stage  of  the  case. 

Then,  with  reference  to  the  second  point, 
It  appears  to  us  clear  on  referring  to  the 
petition  of  cross-appeal  that  all  that  the 
plaintiff  appealed  to  the  Judge  about  was 
that  the  Subordinate  Judge  had  not  awarded 
him  Rs.  517-10,  that  is,  the  difference 
between  the  sum  claimed  in  the  plaint  and 
the  sum  awarded  by  the  Subordinate  Judge. 
We  think  that  the  Judge  was  wrong  in 
increasing  the  claim  of  the  plaintiff,  and 
therefore  modify  that  part  of  his  decision 
by  declaring  that  the  plaintiff  is  entitled 
to  the  Rs.  1,977-6  awarded  by  the  Subordi- 
nate Judge  //«j  the  Rs.  517-10  covered  by 
his  cross-appeal.  With  this  modification 
the  decision  of  the  Judge  is  affirmed,  and 
the  special  appeal  dismissed  with  costs  in 
proportion. 
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The  ist  July  1876. 

Present: 

The  Hon'ble  W.  Markby  and  Romesh 
Chunder  Mitter,  Judges, 

Bond-debt— Second  Attachment— Second  Exe- 
cution—Mortgagfe-lien — Declaration  of  Rig^ht 
— Security — Limitation — Alienations  pending^ 
Attachment 

Case  No.  107  of  1875. 

Regular  Appeal  from  a  decision  passed  ly 
the  Subordinate  Judge  of  Zillah  Midna* 
pore^  dated  the  nth  January  fSjS* 

Musst.  Matonginy  Dassee,  widow  of  late 
Surroop  Narain  Mytee,  and  guardian  of 
her  minor  sons  Bholanath  Mytee  and  Ta- 
rucknath  Mytee,  and  of  her  minor  daughter* 
in-law  Nobincoomary  Dassee,  widow  of  her 
late  son  Troyluckhonath  Mytee  (one  of  the 
Defendants),  Appellant, 

versus 

Chowdhry  Junmunjoy  Mullick  (Plaintiff), 

Respondent, 

Baboos   Umbica   Churn  Base  and  Bhobany 
Churn  Dutt  for  Appellant, 

Baboos    Kally   Mohun  Dass  and  Mohiny 
Mohun  Roy  for  Respondent. 

Where  some  property  was  pledged  as  security  for  a 
loan,  but  proceedingfs  in  execution  on  foreclesure  were 
stayed  by  mutual  agreement,  and  a  second  attachment 
was  subsequently  obtained,  but  a  fresh  encumbrance 
wa§  created  on  the  same  property  by  the  owners  pledg- 
ing it  In  another  transaction  before  the  original  creditor 
completed  his  proceedings  in  execution;  and  it 
appeared  that  there  were  reasons  for  a  renewal  of  pro- 
ceeding^ in  execution,  and  that  this  renewal  of  proceed- 
ings was  not  accidental,  hbld  that  the  original  credit- 
or's title  dates  from  the  latest  attachment  of  the  pro* 
perty,  and  that,  as  that  went  before  the  second  creditor's 
lien,  this  lien  could  only  be  satisfied  after  the  satisfac- 
tion of  the  first  creditor's  claim. 

It  was  suggested  by  the  Court  that  the  property  should 
be  sold,  free  of  all  encumbrances,  at  an  upset  price  equal 
to  the  amount  of  the  original  creditor's  claim ;  and  that 
both  creditors  should  be  satisfied  out  of  th«  proceeds, 
the  first  taking  precedence  over  the  second. 
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Where  a  property  is  released  from  attachment,  and 
the  person  at  whose  instance  attachment  was  made  is 
not  debarred  by  the  order  of  tetease  from  proceeding 
with  his  execution,  his  suit  is  virtually  a  suit  for  a 
declaration  of  right,  and  not  merely  a  suit  for  setting 
aside  the  order  of  release;  and  the  rule  of  limitation 
applicable  to  his  case  is  not  in  s.  246  of  the  Civil  Pro* 
cedure  Code,  which  would  allow  one  year,  hut  in  cl.  15, 
Sch.  II.  of  Act  IX.  of  1S71. 

The  mere  validity  of  a  prior  attachment  does  not 
render  null  and  void  alienations  made  while  it  is 
pending. 

Markby,  J.— The  agih  May  1S76,— In 
this  case  it  appears  that  certain  immoveable 
property  was  pledged  to  the  defendant  Maton- 
giny  by.  one  Bipro  Prosad  Mytee  on  the 
17th  December  1861.  On  the  29th  August 
1863,  Matonginy  obtained  a  decree  for  the 
money  due  under  the  bond.  In  February 
1864  the  property  pledged  by  the  bond  was 
attached  by  her,  but  not  sold.  On  the  25th 
November  1865,  it  was  again  attached.  On 
the  17th  January  1866,  a  joint  petition  was 
put  in  by  Matonginy  and  the  judgment- 
debtor,  stating  that  six  months'  time  had 
been  granted  by  Matonginy,  and  asking  that 
proceedings  in  execution  might  be  stayed 
during  that  period,  the  property  remaining 
under  attachment.  On  the  30th  January, 
the  Court,  apparently  of  its  own  motion, 
thought  proper  to  strike  off  the  execution- 
proceedings,  upon  what  grounds  we  are 
unable  to  understand.  On  the  loth  Janu- 
ary x868,  another  advance  of  money  was 
made  to  Bipro  Prosad  Mytee  by  the  plaintiff 
in  this  suit  on  the  security  of  the  same 
property.  On  the  29th  September,  Maton- 
giny again  applied  for  execution  in  the  usual 
form,  and  the  usual  order  for  attachment  was 
issued  on  the  30th  June  1868.  On  the 
a9th  September  1869,  part  of  the  money 
having  been  paid  upon  the  joint  application 
of  both  parties,  the  execution-proceedings 
were  ordered  to  be  "  struck  off  for  the  pre- 
sent," the  attachment  being  continued.  On 
the  7th  January  1870,  Matonginy  desired  to 
take  up  the   execution-proceedings  at  the 


point  where  they  had  left  off,  that  is, 
applied  for  an  order  for  the  sale  of  die 
perty     without    any    further    proci 
But,  not  acceding  to  this,  the  Court  in 
ordered  that  execution-proceedings  sb 
commenced,  and  that,  upon  payment  of 
proper  fees  by  the  petitioner,  fresh  p 
attachment  would  issue.    These  fees 
paid,  the  execution  went  on;  the 
which  had  been  pledged  was  put  up  to 
and  was  bought  by  Matonginy  herselL 
The  plaintiff's  security  was  in  the 
of  a  bond  specially  registered,  and 
that  bond  the  plaintiff  also  took  oat 
tion  on  the  22nd  February  1871,  and 
for  the  sale  of  the  same  property, 
giny  put  in  an  objection  to  these  p 
and,  on  the  24th  June  1871,  the  Court 
the  order  set  out  at  page  19,  by  whk^ 
effect,  without  deciding  anything  as  to 
rights  of  the  parties,  the  Court  directed 
property  to  be  released  upon  the  ground 
the  plaintiff  had  not  at  that  time  his 
gage-lien     declared.      The     plaintiff 
brought  this  suit,   making  Matonginy 
the  son  of  Bipro  Dass  Mytee  (who  is 
parties  (defendant),  and  he  asks  that  bis 
to  sell  this  property  in  order  to  realize 
money  due  to  him  should  be  declared, 
he  has  got  is  a  declaration  that  the  def* 
ant   Matonginy  is  purchaser  only  of 
rights  as  remained  in  the  mortgagor  at 
time  of  the  sale,  in  other  words,  that  ^e 
chased  the  property  subject  to  the  plaiai 
lien.     It  was    also  apparently  intended 
the  lower  Court,  though  it  is  not   expr 
so  said,  that  the  property  should  be  sold 
execution  of  the  plaintiff's  decree. 

Before  we  come  to  consider  the  nuii 
question,  we  will  dispose  of  two  preliminaif 
objections.  It  was  objected  that  the  order 
of  24th  June  1871,  releasing  the  pro* 
perty  from  the  plaintiff's  attachment,  was  aa 
order  under  section  246  of  the  Code  of  Gnl 
Procedure;  and  that  this  being  a  suit  to  set 
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aside  that  order  must  be  brought  within  a 
year  from  the  date  thereof.  The  matter  is 
now  governed,  not  by  thie  rule  of  limitation 
laid  down  in  section  246  itself,  which  is 
repealed,  but  by  clause  15  of  Schedule  II. 
of  Act  IX.  of  1871,  which,  however,  only 
applies  to  suits  brought  to  set  aside  the 
order,  and  not  to  suits  to  establish  the  right. 
Now,  this  is  not  a  suit  to  set  aside  the  order. 
The  plaintiff  does  not  ask  this  in  his  plaint, 
nor  is  it  necessary  for  him  to  do  so.  That 
.order  is  no  impediment  to  the  plaintiff's  pro- 
ceeding vith  his  execution  if  the  declara- 
tion of  his  lien  therein  mentioned  be 
obtained,  and  the  present  suit  was  in  effect 
brought  to  obtain  such  a  declaration,  and  has 
been  so  far  successful.  This  objection,  there- 
fore, in  our  opinion,  cannot  prevail. 

The  other  objection  is  that  the  plaintiff 
having  obtained  this  security  whilst  the 
property-was  under  attachment,  it  is  null  and 
void  under  the  provisions  of  section  240  of 
the  Code  of  Civil  Procedure.  This  is  a 
question  which  was  much  considered  by  the 
Privy  Council  in  the  case  of  Puddoomonee 
Dassee  vs,  Roy  Mothooranath  Chowdhry, 
reported  in  12  B.  L.  R.  420.*  We  think 
that  that  decision  has  laid  down  the  prin- 
ciple which  is  applicable  to  this  case,  and 
that  we  are  bound  to  apply  it.  It  is  to  be 
observed  that  the  person  seeking  the  benefit 
of  the  section  was  there,  as  here,  the  execu- 
tion-creditor, who  had  purchased  in  execu- 
tion of  his  own  decree,  and  (to  use  the 
expression  of  the  Privy  Council)  the  question 
there,  as  here,  was  from  when  did  his  title 
under  his  purchase  date  ?  Upon  this  point 
the  Privy  Council  say:  ''It  seems  to  their 
Lordships  that  generally,  when  the  party 
prosecuting  the  decree  is  compelled  to  take 
out  another  execution,  his  title  should  be 
presumed  to  date  from  the  second  attach- 
ment.'' We  have  no  doubt  that  the  second 
attachment  is  there  mentioned  as  being  the 

»  20  VV.  R.  133. 


I  most  recent.  In  this  case  the  most 
recent  attachment  is  that  of  January  1871, 
and  therefore  we  think  that,  if  Matonginy 
was  in  this  case  compelled  to  take  out  ano- 
ther execution,  then  her  title  should  be  pre- 
sumed  to  date  from  that  attachment.  It  has, 
however,  been  urged  that  Matonginy  was 
not  in  January  1871  compelled  to  take  out 
another  execution,  but  we  think  she  was« 
She  desired  to  go  on  with  her  old  execution- 
case,  but  the  Court,  by  not  acceding  to  this, 
and  by  ordering  against  her  wish  that  the 
execution-proceedings  should  be  commenced 
anew,  did,  in  effect,  compel  her  to  take  out 
another  execution.  It  is  said  that  we  ought 
to  consider  whether  the  Court  was  right  in 
so  ordering.  But  we  think  not.  If  the 
defendant,  Matonginy,  wished  to  raise  that 
question,  and  desired  to  make  her  title  date 
from  an  earlier  attachment,  she  should  have 
appealed  against  the  order  to  take  oat  fresh 
proceedings ;  not  having  done  so,  we  consi- 
der that*  she  cannot  question  it  now.  It  is 
quite  possible  that  she  may  have  considered 
it  dangerous  to  insist  on  her  right  to  proceed 
on  the  old  execution,  for  the  validity  of  one 
at  least  of  the  prior  attachments  has  in  fact 
been  questioned,  and  it  has  been  held  by  the 
Court  below  to  be  invalid.  For  ourselves 
we  greatly  doubt  the  correctness  of  the  view 
taken  by  the  lower  Court  upon  this  point, 
and  we  are  not  prepared  to  say  that  this 
attachment  could  now  be  questioned  upon 
the  ground  of  the  irregularities  suggested, 
but  we  use  this  as  an  illustration  to  show 
what  reasons  the  defendant  Matonginy  may 
have  had  for  the  course  adopted  by  her,  and 
that  it  was  not,  as  suggested  by  the  pleader, 
a  matter  of  indifference  to  her  upon  which 
attachment  she  proceeded.  We  therefore 
hold  that,  even  assuming  the  prior  attach- 
ment to  have  been  valid,  we  cannot  hold 
that  alienations  made  pending  it  were  abso- 
lutely null  and  void  as  between  the  plaintiff 

I  and  the  defendant  Matonginy.  . 
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This  brings  us  to  the  question,  what  are 
the  rights  of  the  parties  ?  We  have  already 
pointed  out  in  a  case  somewhat  similar  (23 
W.  R.,  p.  338)  what  we  consider  to  be  the 
effect  of  the  Full  Bench  decision  reported  in 
that  volume,  and  of  a  judgment-creditor 
purchasing  in  execution  the  property  pledged 
to  himself.  The  only  difference  between  the 
two  cases  is  that  here  the  second  encumbrance 
was  created  after  the  first  encumbrancer 
bad  obtained  a  decree,  but  (as  we  must  now 
take  it)  before  attachment.  •  We  do  not 
think  that  serves  to  distinguish  the  case  from 
the  decision  of  the  Full  Bench  which  pro- 
ceeds upon  the  principle  that  the  decree 
cannot  affect  persons  who  are  not  parties  to  it. 
The  plaintiff,  therefore,  the  second  creditor, 
can  assert  his  lien,  and  can  have  the  property 
brought  to  sale,  but  only  upon  condition  that 
h^  redeems  the  property  by  paying  the  prior 
creditor  Matonginy  her  principal,  interest, 
and  costs,  or  (what  will  be  better  for  all 
parties)  if  plaintiff  and  defendant  Matonginy 
join  in  an  application  for  the  purpose,  the 
property  may  be  at  once  ordered  to  be  put 
up  to  sale  clear  of  both  encumbrances.  The 
purchase-money  will  then  be  applied  first 
to  pay  off  the  defendant  Matonginy,  and  then 
the  plaintiff.  The  case  can  be  mentioned  again 
when  the  form  of  the  decree  can  be  settled, 
and  further  directions  given  as  to  taking  any 
accounts  that  may  be  necessary. 

•  The  isi  Julv  i8^6,—0\xx  order  in  the 
case  will  be  that  an  account  will  be  taken  of 
what  is  due  to  the  defendant  Matonginy  Das- 
see  for  principal,  interest,  and  costs  under  her 
mortage,  and  when  that  account  shall  have 
'been  taken,  the  properly  will  be  sold  by  the 
Court  below  in  the  same  manner  as  property 
Is  sold  in  execution  of  a  decree,  at  an  upset 
price  of  Rs.  2,100.  The  property  will  be 
•sold  clear  of  both  the  plaintiff's  and  defend- 
ant's encumbrances.  The  money  arising 
from  the  sale  will  be  applied  as  directed  in 
the  judgment  of  this  Court,  that  is,  it  will 


be  applied  first  to  pay  off  the  dt 
Matonginy,  and  then  the  plaintiff. 

We  think  that  each  party  ought  u> 
his  own  costs. 


The  3rd  July  1876. 

Praeni  : 

The  Hon'ble  W.  Markby  and  W.  R 
McDonell,  V.C,  Judges, 

Suit  to  set  aside  Lease — Cross 
fication  of    Lease—ReTersiofiafy 
Mundollee  Lease— Risks  of  Col 
justment   of  Rents— Violation  of 
Declaratory  Decree — CoiiseqneiiftiBl 
Acquiescence. 

Case  No.  385  of  1876. 

Special  Appeal  from   a  decision  paad\ 
ihe  Judge  of  Midnapore^  dated  A 
February  iSyd,  reversing  the  it 
ihe  Officiating .  Moonsiff  of  thai 
dated  ihe  3rd  September  iSj^. 

Ram  NeedheeKoondoo  (Plaintiff),  Api 

versus 

Rajah  Rughoo  Nath  Narain  Mollooi 
others  ((Defendants),  Respondents, 

Mr.  Woodroffe  and  Baboo  Bhrncse^  .| 
Churn  Dutt  for  Appellant 

The  Advocaie-Generaiy  ihe  Legal  St 
brancer  and  the  Senior  Government Pk 
for  Respondents. 

Where  a  zemindar,  who,  beings  largely  iodM  fl 
person,  had  granted  him  a  fanning  lease  of  the 
ree,  subject  to  the  two -fold  qualification — (i)  tbat 
versionary  interest  in  the  property  should  not  be 
by  the  lease  which  abandoned  to  the  lessee  the  poMTi 
making  agreements  with  the  tenants  andcollediqr 
during  the  term  of  the  lease,  and  (2)  that  then 
the  malgooiaree  should  not  be  altered  duriog  tliat 
but  a  clause  in  the  farming  lease  allowed  the 
dar  six  months  to  adjust  his  rent-roll  so  as  to  shot  IS 
mofussil  jumma  of  Rs.  35,000;  and  it  was  cofA&m 
that  the  pottah.  which  this  suit  was  brought  to  set  awWi 
merely  embodied  the  terms  of  the  adjastmeot  ww», 
the  zemindar  was  thus  empowered  to  make,  F0CS9i  ^ 
firstly,  that  the  transaction  referred  to  asan  a4/«*"^ ! 
was  really  the  fixing  of  a  new  rent  rather  than  a» 
adjustment  of  the  old ;  secondly,  that  it  had  oottik« 
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\g  the  time  specified,  namely,  between  the 
of  the  lease  and  its  taking  effect ;  thirdly, 
zemindar,  unable,  within  the  speciBed  time,  to 
rental  to  be  Rs.  35,000,  had  afterwards  been 
iring,  by  collusion  with  tenants,  to  raise  the 
the  requisite  pitch  for  the  purpose  of  escaping 
le  penalties  incurred  under  his  agreement; 
f,  that  plaintiff  was  entitled  to  treat  these  collu- 
iroents  as  violations  of  his  rights;  and,  fifthly, 
lintiS  had  not  been  shown  by  acquiescence  in 
granted  to  defendant  to  have  shut  himself  out 
»uting  its  validity;  and  held  that,  though  the 
igbt  in  this  case  was  virtually  a  declaratory 
id  the  Courts  were  precluded  from  giving  such 
Except  in  cases  in  which  consequential  relief 
out  of  it,  yet  that,  inasmuch  as  the  leases 
to  defendant  came  between  plaintiff  and  the 
and  practically  destroyed  the  relation  of  land- 
be  had  acquired,  he  was  entitled  to  a  decree, 
ras  accordingly  given. 

lis  case  the  plaintiff  sued  to  set  aside 
th  executed  by  the  late  Rajah  Bikram- 
loUah  in  favour  of  one  Sorup  Mohato. 
if  ant  son  of  the  Rajah  and  the  lessee 
the  pottah   were  the    defendants   in 
it.     The  first  Court  gave  a  decree  set- 
side  the  pottah.    The  lessee-defendant 
appeal,  but  the  minor  did,  making 
jee  a  respondent.     The  plaintiff  also 
led.     The  second  Court  set  aside  the 
given  by  the  first  Court  and  dismissed 
it.     The  plaintiff  then  appealed  to  this 
making  both  the  original  defendants 
indents. 

lere  is  no  dispute  as  to  the  main  facts  of 
The  late  R&jah,  on  the  22nd  Feb- 
1872  (12th  Falgoon  1279),  being 
indebted  to  the  plaintiff  granted  an 
of  his  zemindaree  to  the  plainliff,  for 
irs,  to  commence  from  the  ensuing  year 
and  to  end  in  1294.  Subsequently,  on 
|th  Sraban  1280,  that  is,  after  the  lease 
ien  several  months  in  force,  the  pottah 
granted,  which  it  is  now  sought  to  set 
A  great  number  of  similar  pottahs 
been  granted,  covering,  we  believe, 
r  the  whole  estate. 

sre  can    be   no  doubt  whatever  that 
the  ijara  the  plaintiff,  from  the  time 


the  ijara-term  commenced,  and  whilst  that 
term  lasted,  was  and  is  the  only  person  capa- 
ble of  granting  a  valid  lease  to  tenants,  or 
making  any  valid  arrangement  as  to  the  col* 
lection  of  rents.  The  zemindar  has  granted 
to  the  plaintiff  for  14  years  his  zemindaree 
"  together  with  the  rights."  There  is  nothing 
to  show  that  the  zemindar  intended  to  retain 
to  himself  the  power  of  making  any  settle- 
ments with  the  tenants  or  the  munduls  during 
the  term  ;  on  the  contrary,  it  is  expressly 
said :  "  You  have  during  the  term  power  as 
complete  as  my  own  to  make  settlements  in 
the  said  zemindaree."  The  only  qnalifica<r 
tion  added  being  that  these  settlements  shall 
not  be  injurious  to  the  Rajah's  reversionary 
interest.  It  would  require -very  clear  words 
to  qualify  this  express  power,  and  there  are  no 
such  words  in  the  documents. 

The  pottah  in  question  recites  that  the 
mouzah  to  which  it  relates  was  formerly  in 
the  possession  of  defendant  No.  i  under  a 
mundullee  settlement  for  a  term  of  years  ^ 
and  that  a  fresh  jote-mundullee  settlement 
was  thereby  granted  for  15  years  from 
1280  to  1294.  The  position  of  a  mundul 
on  this  estate  is  stated  to  be  that  he  collects 
the  rents  from  the  ryots  and  pays  the  land* 
lord  the  rate  fixed  by  the  pottah,  taking  all 
the  risk  of  collection  upon  himself,  in  return 
for  which  he  gets  a  profit  out  of  the  collec- 
tions. The  pottah  further  stipulates  that  the 
malgoozaree,  or  amount  payable  to  the  ze- 
mindar, shall  not  be  increased  or  decreased 

during  the  time.    This  is  a  stipulation  which 

• 

the  Rajah  had  no  power  whatever  to  make. 

Indeed,  the  Legal  Remembrancer,  who  ap- 
peared in  this  Court  for  the  minor  defend* 
ant,  has  expressly  abandoned  the  right  to  in- 
terfere between  the  ijaradar  and  the  tenants ; 
and  much  unnecessary  litigation  might  have 
been  saved  if  this  abandonment  had  been 
made  earlier. 

It  is,  however,  argued  for  the  minor  defend- 
ant that  the  late  Rajah  did  not,  by  granting 
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the  lease,  assume  to  exercise  the  power  of 
making  settlements  wiih  the  tenants  gener- 
ally, but  that,  by  one  of  the  clauses  in  the 
ijara  lease,  he  was  allowed  six  months  to 
adjust  the  rent-roll  so  as  to  show  a  mofussil 
jumma  of  Rs.  35,000 ;  and  that,  in  pursuance 
of  this  understanding,  the  rent  of  the  defend- 
ant Sorup  Mohato  was  adjusted  within  the 
time  specified,  and  that  the  pottah  granted  to 
this  defendant  merely  embodies  the  terms  of 
the  adjustment. 

The  answer  to  this  is  two-fold :  Firstly, 
what  is  here  called  the  "adjustment"  did 
not,  in  fact,  take  place  within  the  time  spe- 
cified. The  time  specified  in  the  ijara  lease 
was  the  six  months'  interval  between  the  exe- 
cution of  the  ijara  and  its  taking  effect. 
Secondly,  the  Moonsiff  has  found  that  what 
was  done  was  not  any  adjustment  of  the  old 
payment,  but  the  fixing  of  a  new  payment, 
and  this  finding  remains  undisturbed  ;  to 
which  may  be  added  that  the  clause  which 
this  pottah  contains,  prohibiting  future  en- 
hancement, cannot  possibly  be  called  "ad- 
justment." The  District  Judge  says  that 
there  is  no  difference  between  what  was 
done  before  and  what  was  done  after  the 
plaintiff  entered  into  possession  under  his 
ijara.  There  is  this  important  difference 
that,  after  the  ijara  commenced,  the  Rajah 
could  not  deal  with  the  estate  at  all ;  before 
it  commenced  he  could  deal  with  it,  provided 
he  did  not  interfere  with  the  rights  of  the 
Ijaradar  under  the  ijara.  The  District  Judge 
also  says :  "  All  the  pottahs  have  the  same 
ob'ject,  viz,,  to  show  what  rent  each  lessee 
was  to  pay  from  the  commencement  of  the 
ijara.  And  it  seems  to  me  that  it  would  be 
unreasonable  and  even  absurd,  under  the 
circumstances,  to  hold  that  the  Rajah,  having 
failed  to  show  the  rent-roll  of  Rs.  35,000 
by  the  last  day  of  1279,  was,  therefore,  pre- 
cluded from  ever  showing  it  at  all.  The 
result,  under  the  terms  of  the  ijara  lease,  as 
pointed  out  by  the  Counsel,  who  argued  the 


case  for  the  appellant,  would  be  to  leups 
plaintiff  in  full  enjoyment  of  the  estate, 
to  allow  him  to  collect  from  it  as  mi 
as  little  as  he  chose,  while  the 
would  be  bound  to  make  good  any 
deficiency  in  the  yearly  rental  of  Rs.  3 
together  with  12  per  cent,  interest  No 
should,  I  think,  give  its  authority  to 
such  an  inequitable  arrangement 
would  tie  up  the  Rajah's  bands,  and 
him  over  to  the  mercies  of  a  creditor, 
grasping  propensities  are  sufficientij 
in  the  terms  of  the  ijara  which  he  has 
cuted.  That  document  is  drawn 
in  the  interest  of  the  creditor,  and  tlie 
will  not  add  any  extra  strength  to  ius 
tion  under  it  by  holding  that  the  Rajak 
precluded  from  proving  the  stipulated 
roll  at  all  if  he  did  not  succeed  in 
by  the  close  of  the  year  1279."  The d 
the  face  of  it,  does  not  justify  the  ol 
tions  here  made.  If  the  arrangement 
the  Rajah  made  was  an  impradent 
must  be  because  of  some  eztraneoos 
stances,  and  not  by  reason  of  the 
the  provisions  in  the  lease  itself,  which 
not  shown  to  be  other  than  such  as  a 
desirous  of  obtaining  security  might 
ably  require.  Indeed,  no  charge  of 
appears  to  have  been  made  on  behalf  of 
minor  defendant  in  the  Court  of  the  M 
siff .  This  impression  .on  the  District  J 
mind  seems  to  have  been  created  bf 
disastrous  consequences  to  the  Rajah 
his  successors  which  he  supposes  to 
from  the  plaintiff's  construction  pf  the 
strument.  These  consequences  are,  howc 
for  the  most  part  imaginary.  The  p 
does  not  express  any  wish  to  assume, 
could  he  assume,  the  position  which  4| 
District  Judge  supposes.  He  could  not,  J^ 
the  District  Judge  says,  "  collect  as  ma* 
or  as  little  as  he  chose."  If  the  plainft' 
took  possession  at  all,  he  would  be  oblige^ 
before  claiming  for  any  deficiency,  to  shoff 
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that  he  could  not^  with  reasonable  diligence, 
hive  collected  more  than  he  had  done  from 

I  the  tenants  of  the  estate. 

It  was,  however,  said  that,  even  if  the 
Rajah  had  no  power  to  make  this  settlement, 
either  as  zemindar  or  under  the  clause  of 
the  ijara  lease  requiring  him  to  show  a 
mofussil  jumma  of  Rs.  351OO0,  still  this 
suit  would  not  lie;  that  in  this  view  the 
pottah  sought  to  be  set  aside  was  a  nullity; 
that  it  had  not  yet  been  set  up  against  the 
plaintiff;  and  that  he  had  been  in  no  way 
injured  by  it. 

With  regard  to   the   question   of    injury, 

I   there  is  no  finding  in  this  case  that  the  plaint- 
iff   has  as  yet   suffered   any   actual   injury 

;    for  which  he  could  have  claimed  compensa- 

I  tion  in  the  way  of  damages.  But  we  entirely 
dissent  from  the  argument  on  the  part  of 
the  minor  defendant  that  the  making  of  this 
pottah  was  beneficial  to  the  plaintiff,  or  that 
it  was  executed  with  the  object  that  it 
should  be  so.  It  is  admitted  now  that  the 
Rajah  could  not,  at  the  end  of  the  six  months, 
show  a  rental  of  Rs.  35,000.  By  granting 
pottahs  to  the  tenants  similar  to  the  one  in 
this  case,  he  tried  to  raise  the  rental  to  the 
required  amount,  hoping  thereby  to  escape 
the  penalties  which  he  incurred  under  the 
ijara  lease.  There  can  be  little  doubt  that 
he  prevailed  upon  the  tenants  to  accept 
this  advance  on  the  old  rents  by  offering 
them  some  kind  of  advantageous  provision 
in  the  pottah  granted.  In  the  present  case 
the  advantage  held  out  to  the  tenant  was 
that  his  rent  should  not  be  increased  during 
the  term.  We  think  the  assertion  contained 
in  the  pottah  that  it  was  granted  for  the 
purpose  of  effecting  a  mokabilla  was  a  mere 
pretence,  and  rather  a  shallow  one.  We 
think  this  is  what  is  meant  by  collusion  in 
the  plaint,  and  that  to  that  extent  it  is  (as 
found  by  the  Moonsiff)  established  by  the 
evidence. 
It  also  seems  to  be  clear  that^  although 


the  right  to  make  settlements  with  the 
tenants  after  the  ijara  term  commenced  is 
not  now  asserted  on  behalf  of  the  minor 
defendant,  the  plaintiff,  upon  coming  to  know 
that  the  pottahs  had  been  granted  after  that 
time,  had  a  right  to  treat  such  a  proceeding 
as  a  violation  of  his  rights  under  the  ijara, 
which,  in  my  opinion,  in  fact  it  was.  On 
the  other  hand,  it  was  never  expressly  ad- 
mitted in  this  case  t4>at  this  pottah  was  a 
nullity  until  the  close  of  that  argument  in 
this  Court,  It  was,  in  the  first  instance, 
submitted  to  the  Court  to  say  whether  it 
was  or  was  not  a  valid  document.  Subse- 
quently  this  attitude  was  departed  from,  and 
the  validity  of  the  pottah  was  strenuously 
asserted  and  maintained.  The  grounds 
upon  which  its  validity  was  maintained 
have  now  been  overruled. 

Nor,  as  far  as  the  minor  was  concerned, 
was  any  objection  raised  in  the  first  Court 
to  the  suit  being  tried.  On  the  contrary, 
Mr.  Harrison  said  :  "  If  the  pottahs  granted 
to  the  ryot  and  jote-munduls  be  held  by  the 
Court  as  contrary  to  the  conditions  of  the 
ijara  pottah,  and  be  on  that  account  set  aside, 
I  have  no  objection  thereto.  But  the  ijara 
pottah  which  has  been  granted  to  the  plaint- 
iff is  not  an  ordinary  ticca  ijara  pottah, 
and  it  is,  therefore,  difficult  to  give  a  reason- 
able interpretation  to  it.  I  therefore  pray 
that  the  Court  will  be  pleased  to  take  into 
its  consideration  the  under-mentioned  facts, 
in  ascertaining  what  interpretation  it  is 
necessary  to  give  to  the  plaintiff's  ijara 
pottah  in  order  to  pass  a  judgment  on  the 
pottahs  granted  to  the  rj'ots  and  jote-mun- 
duls." In  all  probability  Mr.  Harrison 
thought  it  convenient  for  the  minor  that  the 
question  should  be  once  for  all  determined. 

It  is  also  admitted  that  a  vtxy  large  num- 
ber of  pottahs  have  been  granted  under 
circumstances  similar  to  the  present,  the 
validity  of  all  which  is  in  dispute,  and  must 
be  determined  in  some  way  or  other.    It 
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Is  certainly  desirable  that  the  power  of  the 
Rajah  to  grant  these  pottahs  should  be  dis* 
cussed  and  determined  before  the  plaintiff 
takes  proceedings  against  the  tenants. 
There  is  every  probability  that,  when  this 
point  is  finally  decided  in  one  case,  it  will 
not  be  again  litigated. 

We  advert  to  these  circumstances  to  show 
that  there  are  reasons  .why  it  is  desirable  to 
give  in  this  suit  a  decree  which  will  declare 
the  rights  of  the  plaintiff  and  the  minor 
defendant,  respectively,  and  why  it  would  be 
a  hardship  now  to  hold  that  the  suit  does 
not  lie.  We  cannot,  of  course,  give  a  decree, 
however  desirable  it  may  be,  in  this  parti- 
cular case,  if  the  law  does  not  permit  us  to 
do  so. 

It  is  now  the  settled  law  that,  in  the  Courts 
of  this  country,  ''  no  suit  can  be  brought  for  a 
declaratory  decree  except  i  n  cases  where  conse- 
quential relief  is  capable  of  being  had  either  in 
the  same  Court  or,  in  certain  cases,  in  some 
other"  (15  B.  L.  R.  106).  But  in  laying 
down  this  rule  we  do  not  understand  it  to 
have  been  the  intention  of  the  Privy  Council 
to  deny  to  the  Courts  of  this  country  the 
power  to  grant  decrees  in  any  case  in  which, 
independently  of  the  provisions  contained  in 
Beclion  15  of  Act  VIII.  of  1859,  these 
Courts  have  power  to  grant  a  decree.  It 
is  therefore  necessary  to  see  what  that 
power  is.  Now  in  this  Court  the  power  is 
generally  the  same  as  that  of  the  Court  of 
Chancery  in  England.  That  was  the  power 
of  the  Supreme  Court,  and  it  is  continued 
to  this  Court.  And  I  do  not  think  there  is 
any  valid  ground  for  holding  that  the 
Courts  of  the  Mofussil  have  a  jurisdiction 
in  this  respect  different  from,  or  less  than 
that  of,  this  Court.  At  any  rate,  in  the 
absence  of  all  special  provision  or  authority 
upon  the  subject,  it  would  be  difficult  to 
suggest  any  other  guide  than  the  practice 
of  the  Court  of  Chancery  in  England ;  and, 


according  to  the  best  information  veaiei 
to  obtain,  the  Court  of  Chancery  ia 
would,  in  such  a  case  as  this,  en 
suit.     The  cases  in  the  Privy  Coaodl 
support  this   view.     In  a  case  d 
March   1874,  a  plaintiff  alleging  hi! 
be  in  possession  obtained  a  decree 
aside  a  deed  executed  by  a  deceased 
in  favour   of   the  defendant.     The 
claimed  to  be  the  heir  of  the  deceased; 
defendant  who  was  in  possession  clu 
hold   the   property   under   the    deed. 
Privy  Council  say  :   "  The  plaint  prajel 
the  deed  might  be  set  aside,  which  is  a 
for  substantive  relief."      In  anothsr 
case  the  Privy  Council  said,  speaking ol 
claim   of  the   plaintiff   in   that  soil:  * 
requisition  of  a  declaration  of  a  mU 
by  setting   aside  the   false   bromattor 
alleged    by   the    defendant,     is  resllf 
more  than   this,   that   he   should  haie 
title,  whatever  it  was,   as   a  zemiodtf, 
from  the   allegation  of    the  defendant 
they  had  some  other  title.     If  he  bad 
to  set  aside  a  deed  set  up  by  the  d 
impugning  his  ordinary  title  as  a  ze 
then    relief   might   be   granted  to 
cancelling  that  deed,  but  he  cannot 
relief  in  the  shape  of   merely  setting 
an    assertion,  an  assertion   which,  for 
that  appears,  may  have  been  merely  by 
of  mouth"  (2  L.  R.,  Ind.  App.,  85). 

In  a  case  reported  in  10  Moore  4}S, 
Privy  Council  deals  with  the  case  of  a  t 
of  a   portion  of   a  zemindary  who  set 
against  the  zemindar  a  holding  diSerent 
that   which   was   his  true   holding,  and 
seems    to    be    considered     that    ^n 
an   interference    with   the   zemindar's 
session,   for  which    a  suit   woold  ^\^'  » 
p.  449  their  Lordships  say:  "If  this  tern 
be    not   interposed    between    the  itmti^ 
and   the  cultivators,    the  ordinary  relauoft' 
between  him  and  them  exists,  but,  if  it  ^, 
interposed,    the    zemindar's    general  pro- 
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title  to  the  collections  is  gone,  and 
of  it  he  is  simply  entitled  to  some 
from  the  mesne-proprietors.  It  is 
ly  then,  that  the  assertion  of  such  a 
a  serious  prejudice  to  a  zemindar, 
\j  materially  interfere  with  the  sue- 
management  of  his  zemindary.  Such 
^rmediate  tenure  cuts  off  the  posses- 
rfiiat  is,  the  zemindar's  title  to  the  rents 
^profits  immediately  derived  from  the 
tors."  In  an  earlier  case  in  the 
bipolame,  the  facts  were  somewhat  similar 
present.  A  zemindar,  after  granting 
plaintiff  a  lease  of  his  zemindary, 
notices  to  the  tenants  not  to  pay  the 
p,to  the  lessee.  No  other  interference 
le  rights  of  the  lessee  appears  to  have 
place,  and  no  actual  refusal  to  pay  rent 
to  have  been  alleged.  The  High 
gave  a  decree  declaring  that  the 
was  entitled  to  specific  performance 
[please,  and  to  the  possession  and  enjoy- 
of  the  zemindary  under  the  terms  of 
le.  The  Privy  Council  did  not 
of  the  declaration  as  to  the  specific 
lance,  but  affirmed   the  rest  of  the 

cases  appear  to  us  to  justify   this 

in  making  a  decree  in  this  case.    This 

of  the  case  is  wholly  independent  of 

tuestion   whether  the   dahi   and  waste 

have  been  included  in  the  pottah,  the 

uff's  finding   as  to  which    has    been 

med   by  the  plaintiff.     In  the   view 

we  take  of  the  case,  any  further  inquiry 

that  question  is  unnecessary.    It  was 

by  the  parties  that  we  should  give 

minion  upon  the  general  question,  and 

Lve  done  so. 

also    think    that    no    question    of 
iescence  as  raised  by  the  cross-appeal 
in  this  case.    It  was  not  raised  by 
issues,  and  no  facts  have  been  found 
would  justify  us  in  saying  that  the 
tiS  has,  by  acquiescence,  shut  himself 
Vol.  XXV. 


out  from  disputing  the  validity  of  the  pottah. 
The  result  is  that  the  plaintiff  is  entitled  to 
a  decree.    He  has  not  asked  for  any  injunc* 
tion,  though  probably  he  might  have  done  so, 
and  only  asks  that  the  pottah  should  be  set 
aside  as  against  him.    We  think  a   decree 
substantially  to  that  effect   may   be   made. 
The  decree  of  the  Lower  Appellate  Court 
dismissing  the  suit   will,  therefore,  be   set 
aside,  and  instead  thereof  there  will  be  a 
decree  in  the  following  form :  that  the  pottah 
of  29th  Srabun  1280,  granted  by  the  Rajah 
to  the  defendant  No.  1 ,  be,  as  between  the 
plaintiff  and  the  defendants  in  this  suit,  set 
aside,  and  the  plaintiff  declared  entitled  to 
the  possession  and  enjoyment  of  the  zemin« 
dary  under  the  terms  of  the  ijara  lease  of 
the  1 2th  Falgoon   1279,  the  aforesaid  pottah 
notwithstanding. 

The  plaintiff  is  entitled  to  his  costs  in  all  the 
Courts ;  those  in  the  first  Court  will  be  paid 
by  the  defendant  No.  i  and  by  the  guardian  of 
the  infant  jointly;  those  in  the  second  Court 
and  in  this  Court  by  the  guardian  of  the.infant. 


The  4th  July  1876. 
Present: 

The  Hon'ble  W.  .Ainslie  and  W.  F. 
McDonell,  V.C.,  Judges, 

Decree  based  on  Compromise^Limitatioii— Ad* 
verse  Title— Performance  of  Contract—  Im- 
moveable Property — Diluvion—  Alluvion— Re- 
formation—Personal  Promise— Limitation  of 
Benefit—'  *  Compass  Map. " 

Case  No.  324  of  1874, 

Regular  Appeal  from  a  decision  passed 
by  the  Subordinate  Judge  of  Zillah 
Moorshedabadj  dated  the  2gth  of  August 
1874. 

Mr.  C.  G.  D.  Betts  and  others  (Defendants)r 

Appellants^ 

versus 

Mohamed  Ismael  Chowdhr}'  (Plaintiff), 

Respondent, 

73-a 
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Mr.  R.  T.  Allan  and  Baboo  Sree  Nath 
Doss  for  Appellants. 
Baboo  Nullil  Chundcr  Sein  for  Respondent. 
Appeal  valued  at  Rs.  4,875. 

A  suit  for  recovery  of  possession  of  land,  based  on 
a  compromise  effected  in  the  course  of  previous  litiga> 
tion  between  the  parties,  is  not  a  suit  for  specific 
performance  of  contract,  but  a  suit  for  '*  immoveable 
property,"  and  would  be  covered,  not  by  s.  113  of 
the  Schedule  to  the  Limitation  Act,  but  by  s.  145. 

In  a  suit  for  recovery  of  possession  based  on  an 
agreement  to  surrender  possession,  the  possession  of 
defendants  at  the  time  when  they  made  the  agreement 
to  deliver  over  the  land  to  the  plaintiff,  cannot  be 
taken  as  hostile  to  the  plaintiff,  but  can  only  be  con- 
sidered adverse  to  plaintiff  from  and  after  the  date 
of  the  agreement  bji  reason  of  defendants'  refusal  to 
carry  out  the  promise. 

Where  the  plaintiff  was  a  farmer  and  the  character 
of  his  lease  had  been  changed,  because  it  had  been 
renewed  by  the  superior  landlord  since  the  first  agree- 
ment had  been  made  between  him  and  defendants, 
defendants  could  not  regard  their  agreement  as  a  per- 
sonal promise  relating  only  to  the  plaintiff  in  his 
original  character  as  lessee,  if  it  was  through  defendants' 
failure  to  surrender  possession,  that  plaintiff  was  not 
in  possession  at  the  time  of  the  renewal  of  his  lease  : 
the  rule  being  that  the  zemindar  must  be  taken*  to 
have  renewed  the  lease  on  the  understanding  that  it 
would  cover  all  that  plaintiff  could  hold  under  previ- 
ous lease. 

In  such  a  case  limitation  of  benefit  could  only  arise 

from  specific  terms  in  the  agreement  restricting  the 
promise  to  plaintiff  personally. 

t   "  Compass  map  "  generally  means  the  revenue  sur- 
veyor's map. 

Thb  plaintiff'  in  the  present  suit  is  the 
ijaradar  of  8  annas  of  Turruf  Gopalpore 
containing  certain  villages  mentioned  in  the 
plaint.  He  sues  the  defendants  for  the 
recovery  of  2,000  beeghas  of  land  on  the 
basis  of  a  ruifanama,  or  deed  of  compromise, 
between  the  parlies  in  a  former  suit.  The 
former  suit  came  up  to  this  Court  on  appeal, 
and  was  registered  as  No.  444  of  1866. 
On  the  26th  April  1867,  the  appeal  was 
removed  from  the  file  in  consequence  of  the 
compromise  effected.  The  plaintiff  states 
that  the  defendants  afterwards  refused  to 
act  up  to  the  terms  of  the  compromise.  He 
thereupon  sought  to  sue  out  execution  of  his 


decree  in  that  suit,  but,  on  the  29th  Ni 
ber  1869,  the  Subordinate  Judge  beU 
a  fresh  suit  on  the  compromise  was 
sary,   and   that  nothing  could  be  done 
execution  of  decree.     He  accordingij 
brought  this  suit  against  the  present 
lants  and  against  his  lessors,  the  zcmi 
of  Gopalpore. 

The  defendants  pleaded  limitatioa, 
took  several  other  objections.     Their 
ment  of  the  facts  was,  that  thej  thi 
held  the  lands  in  suit  under  an  ijaia 
those  lands  having  been  leased  to  d 
belonging  to  Rughoobaty  and  other  v 
that,  at  the  time  of  the  recent  deara 
the  zemindars  caused  these  lauds  to  be 
veyed  and  mapped  as  parts  of  Rag 
and  other  villages  to  which  their  lease 
and   that  consequently   th^y  have  a 
title  to  hold  them  against  the  plaintiS, 
title  is  also  derived  from  the  same 
dars. 

The  lower  Court  has  made  a  d 
favour  of  the  plaintiff,  after  deductinj^ 
numbered  plots,  and  has  directed  thai 
'*  lybundaries  of  the  villages  should  be 
''tained  from  the  thak-map  of   1856 
'*with  the  record,  and  that  possessioft 
"be    delivered   with  the   assistance  d 
'<  thak-map    of    Gopalpore   for   1856 
'*  the  survey-map  of  that  mouzah  for  li 
The   defendants  have  appealed  from 
decree. 

The  first  ground  taken  is  that  this 
is  properly  one  governed  by.  article  17; 
the  second  Schedule  of  the  Limiution 
in  that  it  is  a  suit  for  specific  pe 
ance  of  a  contract.  The  Court  below  U 
held  that  the  article  which  really  govtfW 
the  suit  is  the  145th,  the  suit  being  tt 
possession  of  immoveable  property,  orapf 
interest  therein  not  otherwise  speciailj  po* 
vided  for. 

Now,  it  is  quite  clear  that  this  is  a  ««* 
for  possession  of  immoveable  propettj,  ^ 
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'the    words    "  not   otherwise    specially 
rided  for  "  refer  to  suits  for  possession 
:h  property,  and  not  to  suits  generally, 
specific  performance  of  contract  which 
Come  under  article  113. 
was  then  said  that  granting  that  it  does 
pcome    under  article   113.  it  will  come 
article    143,*  and   in  that   case   the 
would  run  from  the  date  of  dispos- 
m.     On  the  facts  of  the  case,  it  appears 
immaterial  whether  the  suit  is  governed 
[article    143  or  article    145.     It  was,  we 
rightly   found   by   the   Court   below 
lithe  zemindars  were  in   possession  up 

I  i 

le  time  when  the  land  was  cut  away 
le  action  of  the  rivers.  This  appears 
Lve  been  between  the  year  1265  and 
.  In  1269  land  re-formed  on  the  same 
and  in  1270  it  was  fit  for  cuhivation, 
vas  then  adversely  occupied  by  the 
idants.  But  even  if  it  be  supposed 
the  defendant's  occupation  extends  back 
r269,  in  which  year  the  land  first  appear- 
to  any  shape  after  having  been  destroyed 
;the  river,  the  period  of  12  years  would 
have  run  out  when  the  suit  was  insti- 
At  the  same  time  we  think  that 
le  145  is  the  one  which  really  does 
i>ly  to  this  case,  and  that  this  being  a 
on  an  agreement  to  surrender  posses- 
ly  the  possession  of  the  defendants  at  the 
le  when  they  made  the  agreement  to 
liver  over  the  land  to  the  plaintiff  cannot 
taken  to  be  hostile  to  .the  plaintiff,  but 
only  be*  adverse  to  the  plaintiff  from 
after  the  date  of  the  agreement  by 
m  of  their  having  refused  to  carry  out 
promise. 

;The  next  point  pressed  upon  us  was  that 

deed  of  compromise  filed  in  the  former 

it  does  not  contain  any  promise  to  put 

plaintiff  in  possession  of  particular  lands, 

less  it  be  some  1,600  beeghas  of  land  form- 

the  jote  of  Khosal  Mundul.     We  have 

Id  this  agreement  translated,  and  we  think 


that  the  reasonable  interpretation  and  the 
only  possible  interpretation,  considering  the 
circumstances  under  which  it  was  made, 
is  that  the  defendants  then  consented  and 
agreed  to  put  plaintiff  in  possession  of  the 
alluvial  lands  of  Gopalpore  according  to  the 
thak^map.  No  doubt,  the  terms  there  used 
were,  "  We  consent  to  demarcate  the  alluvial 
''  lands  of  Gopalpore  according  to  the  com- 
"  pass  map ;  "  but  it  is  not  to  be  supposed 
that  the  mere  defining  of  boundary  between 
the  lands  of  the  plaintiff  and  the  defendants 
was  all  that  was  meant,  or  that  it  was 
intended  that  they  should  show  to  the  plaint* 
iff  that  certain  lands  belonged  to  him,  but 
at  the  same  time  retained  them  in  their 
own  possession. 

Then  it  was  argued  that  this  was  a  pro- 
mise to  the  plaintiff  personally  so  long 
as  he  should  remain  in  possession  as  ijaradar^ 
and  that  his  lease  having  expired  in  1273 
he  cannot  now  claim  the  benefit  of  that 
promise,  seeing  that  he  holds  under  a  new 
lease  taking  effect  from  the  year  1274.  We 
think  that  the  answer  to  this  is  that,  if  the 
defendants  now  carried  out  their  agreement, 
the  plaintiff,  at  the  expiry  of  his  lease  in 
1273,  would  have  been  actually  in  posses- 
sion of  the  land  which  he  was  entitled  to 
hold  under  that  lease,  and  that  the  lease 
.renewed  to  him  by  the  zemindars  must  be 
taken  to  have  been  renewed  on  the  under- 
standing that  it  covered  the  same  lands 
which  he  would  have  been  entitled  to  hold 
under  the  previous  lease.  There  are  no 
words  in  the  deed  of  compromise  which 
show  that  it  was  intended  to  limit  the  bene- 
fit of  that  promise  to  the  plaintiff  personally. 
His  right  to  sue  accrued  to  him  as  the 
representative  of  the  zemindars,  and  we 
think  that  the  benefit  of  the  decree  must 
enure  to  the  zemindars. 

The  appellant  further  contended  that  as 
both  the  plaintiff  and  the  defendants  are 
lessees  of  the  same  zemindars,  if  the  zemin-' 
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dars  chose  to  alter  the  designation  of  the 
lands  and  describe  the  lands  which  formerly 
belonged  to  Gopalpore  as  part  of  Rughoo- 
baty,  they  were  at  perfect  liberty  to  do  so; 
and,  when  they  leased  the  lands  to  the 
defendants  as  lands  of  Rughoobaty,  they 
must  be  taken  to  have  passed  to  them  the 
whole  of  the  land  they  chose  to  call  Rughoo- 
baty. 

The  lease  under  which  the  defendants 
now  claim  is  of  1279.  The  deara-survey, 
in  which  the  designation  of  the  lands  was 
either  through  mistake  or  otherwise  changed, 
y^ras  made  in  1 867  or  1 274,  and  the  lease  to  the 
plaintiff  was  given  in  the  year  1273,  taking 
effect  from  the  beginning  of  the  year  1274. 
Therefore  it  was  no  longer  in  the  power  of 
the  zemindars  to  do  anything  which  should 
take  away  part  of  what  they  had  already 
leased  to  the  plaintiff  as  belonging  to  Gopal- 
pore, or  to  lease  the  same  lands  over  again 
to  the  defendants  or  any  one  else  by  having 
them  described  as  part  of  Rughoobaty. 

Lastly,  a  question  was  raised  as  to  the 
meaning  of  the  terms  ''  compass  map ''  in 
the  deed  of  compromise.  On  this  point  the 
Subordinate  Judge  says  :  '*  The  map  which 
"  the  ruffanama  speaks  of  and  describes 
'^  as  compass  is  either  the  map  prepared  by 
"  the  Ameen  in  that  case,  or  the  tliak-map 
''of  1852.  But  the  two  maps  exactly  cor- 
"  respond.  It  is  perfectly  immaterial,  there- 
"  fore,  to  which  of  these  two  it  alludes." 
It  may  be  further  observed  that,  in  addition 
'to  the  thak-map  of  1852,  there  was  a  map 
made  by  the  professional  Government  sur- 
veyor in  1253,  which  also  corresponds  with 
the  other  two.  There  is  no  doubt  that  the 
expression  "  compass  map "  is  ordinarily 
used  in  this  country  to  designate  the  Revenue 
surveyor's  map;  but,  any  how,  it  is  for  the 
defendants,  who  raised  the  objection,  to  show 
that  some  other  map  does  exist  to  which 
reference  could  possibly  have  been  made. 
But,  as  a  matter  of  fagt,  there  13  not  the 


slightest  trace  of    any   map  which 
have  been  referred  to  in  the  ruffanama 
the  description  of  "compass  map,' 
the  thak  and  survey  maps  of   1852  or  xl 
or  the  map  which  the  Judge  speaks  of 
the  Ameen's  map,  all  of    which 
their  definition  of  the  land.     Under 
circumstances,  we  think  thai  this  appeal 
be  dismissed  with  costs. 


The  4th  July  1875. 

Preseni  : 

The  Hon'ble  W.  Ainslie  and  W.  F. 
McDonell,  Judges. 

Encroachment— Probability    of    Injiuy--] 
dary— Removal  of  Obstmctioa— Onus  of 
—Period  of  Grace. 

Case  No.  2274  of  1873. 

Special  Appeal  from   a  decision  passed 
the     Officiating     Additional     yndgt 
Zillah  24'Pergunnahs,  dated  the  28tk 
June   iSj^y   affirming  the   decree  ^ 
Moonsiff  of  Alipore,  dated  the    2^h 
July  1872, 

Judoonath  Mullick  (Plaintiff),  AppellasU^ 

versus 

Kalee  Kristo  Tagore  (Defendant),  Respo\ 

Mr,  EvanSy  and  Bahoos  Nil  Madhnh 
and  Jaduh  Chunder  Seal  for  Appellant 

The  Advocate-General  (Mr,  Paul),  llfi[ 
Woodroffe,  Baboos  Kalee  Mohun  DossvA. 
Doorga  Mohun  Doss  for  Respondent. 

Where  two  persons  occupied  land  on  two  sides o(| 
khal,  in  which  one  of  them  threw  up  a  retaining 
for  the  removal  of  which,  as  an  obstniction,  the 
had  brought  a  suit,  and  the  High  Court -bad  heUtlHt-' 
plaintiff  had  a  right  to  get  the  obstruction  remofci 
even  though  no  immediate  injury  to  plaintiff  accn«l 
from  it,  but  considered  it  necessary  that  the  case  shoall 
be  remanded  in  order  that  the  lower  Court  slwali 
ascertain  the  precise  extent  of  the  encroachment:  ^   1 
was  found,  on  the  return  of  the  case  to  the  High  Court,    | 
that,  though  the  exact  extent  of  the  encroachment  had 
not  been  ascertained,  there  was  yet  evidence  enough  (A 
record  to  enable  the  Court  to  infer  what  was  the  cxitft 
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and  direction  of  the  encroachment ;  and  het.d  that 
an  order  should  issue  on  defendant  to  remove  the  ob> 
struction. 

Where  a  dispute  arises  regarding  the  direction  of  a 
boundary  which  one'  of  the  parties  to  a  suit  has  de- 
molished, and  the  other  party  proves  its  general  direc- 
tion, the  onus  of  proof  that  the  direction  is  wrongly 
stated,  if  it  be  so,  h'es  on  the  former,  who  removed  the 
boundary. 

In  this  case,  in  consideration  of  the  season  of  the 
year  when  the  order  was  made,  a  period  of  grace  was 
allowed  to  carry  out  the  order. 

When  this  case  first  came  before  us  on  the 
14th  May  1874,*  we  observed  that  the  Judge 
had  found  as  a  fact  that  there  was  an  encroach- 
ment, but  that  it  was  not  established  that 
damage  to  the  plaintiff's  property  must  neces- 
sarily result  from  that  encroachment,  and,  on 
the  hearing  of  the  appeal,  we  came  to  the  con- 
clusion that  it  was  necessary  to  determine 
the  extent  of  the  encroachment ;  for  on  the 
authorities  cited  it  appeared  to  us  that  the 
probability  of  further  damage  was  a  matter 
not  necessary  to  be  considered,  and  we  there- 
fore ordered  that  the  case  should  be  remanded 
to  the  lower  Court  for  a  finding  as  to  the 
extent  of  encroachuient  made  by  the  defend- 
ant. The  lower  Court  has  now  sent  up'  its 
finding,  and  this  finding  appears  to  be  based 
entirely  upon  the  evidence  of  Neelmonee 
Mitter.  The  plaintiff  stated  that  the 
encroachment  extended  to  170  feet  in 
length  and  10  feet  in  width.  The  Judge  has 
found  that  it  extends  to  5  feet  in  width. 
He  has  not  found  to  what  length  it  extends, 
but  we  are  able,  on  fnspeciion  of  the  plans 
that  form  part  of  the  record,  to  make  an 
order  which  will  put  an  end  to  this  long 
litigation.  The  conclusion  of  the  Judge  is 
inconsistent*  with  the  facts  found  by  him. 
It  is  in  these  words :  "  He,"  that  is,  the 
witness  Neelmonee  Milter,  "says  that  at  the 
**  point  B  on  the  map  D,  and  at  this  point 
**  only^  has  there  been  any  encroachment  on 
'*  the  bed  of  the  khal.  The  amount  of  this 
**  encroachment  he  states  to  be  5  or  6  feet, 

*  «2  W.  R.  73. 


"  consequently  the  wall,  instead  of  running 
"  from  Q  to  B,  should  take  the  direction  of  the 
"  dotted  line  (in  a  marginal  sketch)  where  C  is 
"  5  feet  below  B.  I  therefore  find,  that,  on  the 
"  evidence,  there  has  been  an  encroachment 
**  on  the  bed  of  the  khal  of  5  feet,  that  this 
'^  encroachment  has  taken  place  at  the  point 
"  B,  and  B  only."  It  appears  to  us  that,  if  the 
wall  be  altered  as  proposed  by  the  Judge,  so  as 
to  take  the  course  of  the  dotted  line,  the  point 
B  will  be  left  precisely,  as  at  present,  5  feet 
beyond  the  proper  line.  This  conclusion  of 
the  Judge  is,  therefore,  a  nullity.  In  an  earlier 
part-  of  his  judgment,  referring  to  the  evi- 
dence of  Neelmonee  Mitter,  he  says:  "This 
"  gentleman  has  built  the  new  wall,  and  con- 
"  sequently  is  in  the  best  position  to  point 
"  out  the  relative  position  of  both  walls. 
"  His  character  has  not  been  impeached  by 
"  either  side*  He  states  that,  at*  the  point 
*'  marked  B,  on  the  map  D,  the  new  wall 
"  encroached  5  or  6  feet,  while  at  C,  instead 
"  of  encroaching  on  the  bed  of  the  khal,  it  is 
"  actually  from  5  to  6  feet  south  of  where 
"  the  old  wall  stood.''  The  consequence  is, 
that,  to. give  proper  effect  to  this  evidence 
which  he  declares  to  be  trustworthy,  a  line 
will  have  to  be  drawn  from  a  point  5  feet  to 
the  south  of  B  to  a  point  6  feet  to  the  north  of 
C  as  represented  on  the  map  marked  D.  The 
objection  taken  to  this  was,  that  the  witness 
Neelmonee  had  stated  in  his  evidence  that 
the  old  wall  ran  in  a  zig-zag  direction,  and 
therefore  we  were  not  at  liberty  to  connect 
these  two  points  by  a  straight  line.  Now,  as 
to  this  objection,  the  sufficient  answer  is,  we 
think,  that  given  by  the  plaintiff's  Counsel, 
that,  in  a  case  of  this  kind,  where  the  defend- 
ant himself  had  obliterated  the  old  boundary- 
marks,  it  is  sufficient  for  the  plaintiff  to  show 
the  general  direction  of  the  old  wall,  and  if 
any  deviation  is  relied  upon  by  the  defend- 
ant, it  is  for  him  to  give  precise  proof  of  it. 
In  the  absence  of  any  such  proof  in  this  case 
the  finding  arriveid  at  by  the  Judge  on  the 
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evidence  of  Neelmonee  Mitter  is,  we  think, 
a  sufficient  finding,  and  one  to  which  effect 
must  be  given.    The  consequence   will  be 
that  we  must  declare  that  at  the  point  B  the 
outer  face  of  the  wall  stands  5  feet  to  the 
north  beyond  where  it  should  be, -and  taking 
a  point  5  feet  to  the  south  of  this,  that  point 
must  be  connected  with  the  face  of  the  wall 
at  Q,  and  this  line  must  be  extended  east- 
wards up  to  a  point  6  feet  to  the  north  of 
C  ;  the  point  of  intersection  of  this  line  with 
the  present  wall-face  will  show  the  length 
of  the  wall  of  the  defendant  eastward   of 
the  point  Q,  which  requires  to  be  removed. 
On  a  reference  to  the  maps,  it  would  appear 
that  there  is  some  slight  difference  between 
the  map  prepared  by  the  Ameen  and  that  made 
by  Messrs.  Burn  &  Co.,  marked  D,  so  that  we 
are  not  able  to  say,  at  the  present  moment, 
what  the  exact  length  of  the  encroachment  is  ; 
but  it  is  sufficient  for  the  disposal  of  this  ap- 
peal to  say  that,  according  ib  scale,  it  appears 
from  these  maps  that  the  projecting  portion 
constitutes  a  triangle  with  a  base  which  can- 
not be  less  than  1 5  feet,  and  may  be  2 1  feet  or 
thereabout,  and  an  altitude,  as  found  by  the 
Judge,  of  5  feel.  Taking  this  to  be  a  sufficient 
approximation  to  the  extent  of  the  encroach- 
ment, we  think  that  the  case  falls  within 
the   principle  of  the  case  of   Bickett  and 
Morris,  on  which  we  relied.   In  that  case  Lord 
Chelmsford,  citing  the  judgment  of  the  Court 
below,  says  at  page  55  :  "  Neither  can  any 
"  of  the  proprietors  occupy  the  alvens  with 
"  solid  erections  without  the  consent  of  the 
"  other,  because  he  thereby  affects  the  course 
"  of  the  whole  stream.     The  idea  of  com- 
"  pelling  a  party  to  define  how  it  will  operate 
"  upon  him,  or  what  damage  or  injury  it 
**  will  produce,  is  out  of  the  question ; "  and 
he  goes  on  to  say  :  "  These  views  appear  to 
**  me  to  be  perfectly  sound  in  principle,  and 
"  to  be  supported  by  authority."  Then,  again, 
we  find  in  Lord  Cran worth's  judgment  at 
page   59  :    "It   is    unnecessary    for    us  to 


'*  speculate  on  any  such  infinitesimal 

''  tion  (/'.  £.,  as  a  stake  driven  into  the 

"  bed).     No  one  can  say  that  in  this  easel 

"extent  to   which  the  appellant  has 

"  into  the  river  is  so  small  as  to  be,  Itoj 

"case   of   a  stake  driven  into  the  soB, 

"  appreciable."      The  extent  of  encrc 

ment  was  a  slip  tapering  from  2}  feeti 

point.     It  appears  to  us  that  a  proj; 

exceeding  15  feet  in  length  and  widia 

of  5  feet  is  by  no  means  an  in^pi 

projection,  and  we  have  before  det< 

that  it  is  not  necessary  for  us  to  decbie 

there  is  immediate  probability  of  inji 

the  plaintiff's  property.     That  the  actio^l 

the  water  at  this  place  is  considerablj 

than  has  been  represented  by  the  Coi 

the  respondent  in  coarse  of  ar| 

quite  evident  on  a  reference  to  the  de{ 

of    Neelmonee  Mitter,    who    says: 

"  khal  in  some  places  made  its  way 

"the   old   wall   and   encroached  apoo 

"  defendant's  garden,  and  in  those  pi 

"  wall  came  down,  and  ruins  are  to  be 

"  in    some  places."      The    order  tint 

accordingly  make  is,  that   the  jadgment 

the   Lower  Appellate   Court,    so  far  « 

declares  that  there  has  been  an  encroachi 

is  affirmed  ;  but  in  so  far  as  it  dismisses 

suit  of  the  plaintiff,  it  is  reversed ;  and,  in 

of  it,  it  is  declared  that  the  eocz 

which  the  plaintiff  has  established  is  it 

point  B,  on  the  map  marked  D,  at  which] 

the  wall  has  been  carried  to  a  distance, 

5  feet  to  the  north  of  the  original  wall,  aodi 

that  encroachment  extends  eastward  fromi 

point  Q  through  a  point  5  feet  south  of 

and  thence  to  the  point  of  intersection  of 

line  drawn  from  that  point  to  a  point  5  W 

to  the  north  of  C,  with  the  present  waII-f«o^ 

and  it  is  declared  that  the  plaintiff  is  entitlcl 

to  have  this  portion  of  the  waif  removed,  bat, 

in  consideration  of  the 'season  of  the  year, 

we  think  the  proper  order  will  be  to  dcciirc 

that  the  defendant  is  bound  to  remove  this 
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the   3 1st  day  of  December  next,  and 
Lult  of  his  having  remdved  the  encroach- 
to  the  satisfaction  of  the  Court  by.  that 
the   plaintiff  will  be  at  liberty  to  take 
iexecaiion  -and  have  the  encroachment 
trly  removed.     The  plaintiff  will  get  the 
incurred  by  him  in  the  litigation. 


The  5th  July  1876. 

Presenl : 

Hon'ble  F.  B.  Kemp  and  E.  G.  Birch, 

Judges, 

: — Hooi^dees—Consideration— Value  re- 
\ — Bond  —  Deliveiy  —  Condition  Prece- 
t — Minor. 

Case  No.  525  of  1875. 

:ial  Appeal  from  a  decision  passed  by  the 
Ige  0/  Zillah  Paina,  dated  the  2jrd  of 
:ember  i8y4t  affirming  the  decree  0/  the 
\ordinate  fudge  of  that  District^  dated 

\€  2gth  of  June  iS'j^, 

lUQ  Chowdhry  and  another  (Defendants), 
Appellants^ 

versus 

Madho  Lall  (Plaintiff),  Respondent. 

Messrs,  R.  E,  Twidale  and  M,  Z.  Sandel 
for  Appellants. 

\r.  R,  T,  Allan  and  Moonshee  Mahomed 
JTusufioT  Respondent, 

^here  a  plaintiff  sued  on  his  own  behalf  and  that  of 

ihior  brother,  whose  guardian  he  was,  to  recover  the 

lotof  certain  hoondees  which  defendants  had  given 

for  value  received,  pleading  that,  on  the  dishonour- 

oi  the  hoondees  by  the  agent  of  the  defendants,  the 

bad  executed  a  fresh  bond  for  the  amount  of  the 

mdees, which  bond>however,they  had  failed  to  deliver 

Iplaintiffs;  and  defendants  urged  in  the  lower  Courts, 

tlyt  that,  as  one  of  the  plaintiffs  was  of  age,  the  suit 

his  behalf  by  a  brother  claiming  to  be  his  guardian 

lid  not  lie ;  and,  secondly,  that  they  had  never  drawn 

hoondees  at  all,  and  that  the  bond  referred  to  in  the 

unt  had  been  drawn  up  against  certain  consideration, 

•  li3d  not  been  deli  vered,because  the  consideration  had 

srbeen  received;  and  the  first  Court  threw  out  the 

-Ml  the  ground  that,  after  the  execution  of  the  bond, 

action  on  the  earlier  hoondees  would  not  lie,  but 


found,  on  remand,'  that  the  hoondees  had  actually  been 
drawn  by  defendants,  and  accepted  by  their  agent,  not- 
withstanding  that  he  had  been  unable  to  honour  them , 
HELD  that,  although,  as  found  by  the  Lower  Appellate 
Court  which  had  ordered  the  remand,  delivery  of  the 
bond  was  a  condition  precedent  of  its  validity,  and  the 
defendants'  failure  to  deliver  it  to  plaintiffs  had  pre- 
cluded plaintiffs  from  proceeding  upon  it,  yet  this  cir- 
cumstance, so  far  from  necessitating  the  rejection  of 
plaintiffs'  suit,  threw  them  back  upon  the  original 
hoondees,  the  clear  proof  of  the  drawing  of  which 
entitled  the  p.lainti£fs  to  a  decree. 

[NoTB. — A  double  issue,  involving  a  point  of  fact  as 
well  as  a  point  of  law,  which  was  raised  in  this  case, 
has  not,  it  will  be  seen,  been  covered  by  this  decision. 
It  has  not  been  found  whether  one  of  the  plaintiffs 
was  or  was  not  a  minor  :  or  held  that  his  majority,  if 
he  was  not  a  minor,  either  precluded  or  did  not  pre- 
clude his  brother  from  acting  without  special  authority 
in  his  behalf.] 

Kempy  J, — The  defendants  are  the  special 
appellants  in  this  case.  Madho  Lall,  for  him- 
self and  as  guardian  of  his  minor  brother, 
sued  three  defendants,  Sohun  Chowdhry, 
Munno  Lall  Chowdhry,  and  Golab  Chowdhry. 
The  third  defendant  Golab  Chowdhry  has 
been  absolved  by  the  lower  Courts,  on  the 
ground  that  he  is  a  mere  servant  of  the  other 
defendants,  Nos.  i  and  2.  The  plaintiffs  say 
that  they  are  goladars ;  that  the  defendants 
Nos.  I  and  2  had  transactions  with  them  ; 
and  that  the  suit  was  brought  on  three  hoon- 
dees to  recover  the  amount  of  Rs.  3,595-4> 
principal  and  interest,  the  plaintiffs  averring 
that  the  defendants  Nos.  i  and  2  had  dealings 
with  their  arut,  and,  in  lieu  of  value  received, 
they  gave  three  hoondees  on  their  Calcutta 
agent,*  the  defendant  No.  3;  that  they  en- 
dorsed the  hoondees  to  plaintiffs'  firm ;  that 
the  plaintiffs  sold  them  to  three  other  firms; 
and  that  the  latter  firms,  not  obtaining  pay. 
ment  from  Golab  Chowdhry,  the  Calcutta 
agent,  returned  the  hoondees,  and  recovered 
the  money  from  the  plaintiffs.  The  plaintiffs, 
therefore,  institute  this  suit  on  the  basis  of 
those  three  hoondees,  after  having  given 
notice  to  the  defendants  that  they  had  been 
dishonoured.  There  is  also  mention  made  in 
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the  plaint  t)iat,  when  the  defendants  were 
pressed  for  the  money,  they  expressed  their  j 
inability  to  pay,  and  executed  a  bond,  dated 
the  37th  of  June  1871,  in  the  name  of  Mus- 
samut  Ruttun  Bibee,  the  mother  of  the 
plaintiffs,  Madho  Lall  then  being  a  minor; 
and  that  the  defendants,  although  the  bond 
was  duly  registered,  on  some  pretence  or 
other,  did  not  deliver  it. 

In  answer  to  this  statement  oL  the  plaint- 
iffs, the  defendants  first  state  that,  as  one  of 
the  plaintifiFs  was  a  major,  the  suit  on  his 
behalf  by  the  other  plaintiff,  as  guardian,  was 
inadmissible ;  that  they  never  drew  any 
hoondees  at  all,  nor  did  they  sell  any  to  the 
plaintiffs;  that  the  hoondees  were  never 
accepted  by  Golab  Chowdhry,  the  Calcutta 
agent ;  that  no  demand  was  ever  made  on 
them ;  and  that  the  claim  of  the  plaintiffs 
was  wholly  false.  Then,  with  reference  to  the 
bond  of  the  37th  of  June  187 1,  they  state 
that,  being  pressed  by  certain  necessities,  they 
applied  for  money  to  the  mother  of  the 
plaintiffs ;  that,  on  this,  they  executed  a  bond 
{or  3,500  rupees ;  and  that,  after  the  exe- 
cution of  that  bond,  the  lady  not  having  paid 
the  consideration,  the  bond  was  not  de- 
livered. Then  follows  a  very  important  part 
of  the  written  statement  that  the  bond  was 
not  executed  on  account  of  any  hoondee 
money  due  to  the  plaintiffs,  nor  was  any 
money  due  on  account  of  any  hoondee. 

The  case  went  before  Baboo  Gobind 
Chunder  Sandyal,  the  Subordinate  Judge  of 
Patna,  and  he  was  of  opinion  that  it  could  be 
disposed  of  on  one  issue,  namely,  that  *'  inas- 
much as  according  to  the  plaintiffs  a  bond 
has  been  executed  by  the  defendants  regard- 
ing the  amounts  in  suit,  is  the  plaintiff  en- 
titled to  sue  on  the  basis  of  the  original 
hoondees  on  which  the  said  amount  is  alleged 
to  be  due  ?  "  He  held  for  reasons  given  in  his 
judgment  that  the  plaintiffs  had  no  cause  of 
action,  inasmuch  as  the  hoondees  had  been 
entirely   cancelled,  and  superseded  by  the 


bond  ;  and  that  the  plaintiffs  hid  no  ngl 
sue  on  the  hoondees,  abandoning  the 
He  therefore  dismissed  the  plaintiffs*  sqiL 

On  appeal,  the  Officiating  Judge  of  h 
Mr.   Towers,   reversed    the  decision  of 
Subordinate    Judge,    and     reminded 
case,   under  section  351,    for   trial  oe 
merits.     He  was  of  opinion  that  the  del 
was  an  essential  part  of  the  contract,  tb 
the   contract   which  the  defendants  set 
namely,  the  bond,  had  been  carried  out, 
hoondees  would  have  been  retoraed  to 
defendants,  and  the  bond  made  over  to 
plaintiffs;  but  neither  was  done,  and  that 
delivery  of  the  bond  was  clearly  a  coi 
precedent  to  the  cancellation  of  the  hooi 
He,  therefore,  was  unable  to  see  why  the 
iff  should  be  compelled  to    carry  oat 
part  of  the  agreement  with  referepce  to 
bond  after  the  defendants  had  resiled 
theirs. 

On  remand,  the  Subordinate  Judge  ffl 
that  the  hoondees  had  been  proved ;  thit 
gomashtas  of  the  three  firms  to  wbick 
hoondees  had  been  endorsed  were  ei 
ed,  and  they  proved  these  hoondees; tiali 
number  of  traders  had  also  been  exii 
whose  evidence  proves  that  the  defenc 
had  purchased  goods  and  paid  the  price 
the   plaintiffs'   arut ;  and   further,  that 
bond  of   the  27th  of  June  1871  appears 
have  been  executed  by  the  defendants  Noi. 
and  2  for  the  amount  due  on  the  hooDC 
He,  therefore,  gave  the  plaintiffs  a  dcci 
absolving   the  defendant,  Golab  Cho^^ 
on  the  ground  that  he  was  merely  a  serra 
of  the  defendants  Nos.  i  and  2. 

The  case  was  again  appealed  to  the  Jot 
of    Patna,   Mr.   Craster,    who  affirmed 
decision  of  the  first  Court,  and  dismissed  rf 
appeal.     He  was  of   opinion  that  the  cvHj 
dence  given  by  the  witnesses  examiae<Ji  i^\ 
the  fact  of  the  hoondees  having  been  ac- 
cepted by  the  defendants'  agent  ia  CaIcotti| 
upon  whom  they  were  drawn,  prove  that  Iw 
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hoondees  were  genuine,  and  that  the  defend- 
ants are  liable  for  the  amount  for  which  they 
were  drawn. 

In  special  appeal  the  points  taken  are, 
fini,  that  the  fact  of  the  bond  being  admit- 
ted, the  plaintiffs'  suit  on  the  basis  of  the 
hoondees  ought  to  have  been  dismissed; 
and,  second,  that  the  Court  below,  after  re- 
mand, has  not  considered  the  question  of  the 
consideration  for  the  granting  of  the  three 
hoondees  in  dispute. 

We  are  of  opinion  that  the  plaintiffs  are 
entitled  to  sue  upon  the  hoondees.    The 
written   statement  of  the  defendants  in  this 
I  suit  raised  this  question,  denying  the  hoon- 
^  dees  altogether ;  and,  further,  although  they 
admitted  the  execution  of  the  bond  of  the 
27th  of  June    1871,  they   stated  that   thai 
bond  was  not  executed  for  any  money  due 
to  the  plaintiffs  on  account   of  any   hoon- 
dees.    The  Judge  has  found    in  his  first 
decision  when  remanding  the  case  that  the 
bond  was  never  delivered ;  and  that,  if  the 
contract  had  been  carried  out,  the  hoondees 
would  have  been  returned  to  the  defendants, 
and  the  bond  made  over  to  the  plaintiffs,  but 
that  neither  was  done.     We  think  with  the 
Judge  that  the  delivery  of  the  bond   was 
clearly  a  condition  precedent  to  the  cancella- 
tion of  the  hoondees ;  and  that  the  plaint- 
iff is  entitled  to  sue  on  his  original  cause  of 
action,  namely,  on  -the  three  hoondees. 
.  Then,  with  reference  to  the  second  point, 
we  find  that  one  of  the  issues,  after  the  re- 
mand by  the  Judge,  was  whether  value  had 
been  received  from  the  plaintiffs'  firm  for 
these  hoondees    by   the    defendants.    The 
first  Court  found  that   the  hoondees  were 
proved,  and  that  many  witnesses  have  deposed 
that  the  defendants  had  purchased   goods 
and  paid  the  price  from  the  plaintiffs'  arui. 
There  is  also  a  finding  that  the  bond  of  the 
37th  of  June  1871,- although  not  delivered, 
was  executed  for  the  amount  due  on  the 
hoondees  to  the  mother  of  the  plaintiffs. 
Vol.  XXV, 


On  the  whole  case,  therefore,  we  think  that 
the  decision  of  the  Judge  is  correct.  The 
appeal  is  dismissed  with  costs. 


The  6th  July  1876. 

Present : 

The  Hon'ble  Sir  Richard  Garth,  A7.,  Chief 
Justice^  and  W.  Ainslie,  Judge. 

Privj  Council  Appeal— Certificate  of  Qaalifica- 
tion  for  Appeal— Certificate  under  Act  VI.  of 
Z874  not  a  judgment  of  Court— Charter  of 
z86s 

Case  No.  9  of  1876. 

Appeal  under  sec/ion  ij  of  the  Letters 
Patent  from  decrees  passed  by  the  Hon^hle 
W.  Markby  and  the  Hon'ble  A.  G.  Mac- 
pherson,  two  of  the  Judges  of  this  Court, 
in  Privy  Council  Appeals  Nos,  g  and  27 
of  tSySi  dated  respectively  the  >jth  April 
i8y6  and  jrd  December  18 J^. 

Mussamut  Amirrunnessa  (one  of  the 
Defendants),  Appellant, 

versus 

Baboo  Behary  Lall  (Plaintiff),  Respondent. 

Baboo  Durgadass  Dutt  for  Appellant. 

No  one  appeared  for  Respondent. 

Case  No.  37  of  1875. 

Keshub  Chunder  Acharjee  (one  of  the 
Defendants),  Appellant^ 

versus 

Hurro  Soondury  Debea  (Plaintiff), 
Respondent, 

Mr.  A,  M.  Bose  and   Baboo  Kishendoyal 
Roy  for  Appellant. 

Baboo  Nullit  Chunder  Sein  for  Respondent* 

Where  an  appeal  was  made  from  an  order  of  a  Judge 
of  the  High  Court,  granting  a  certificate  under  Act  VI. 
of  1S74,  to  the  efifect  that  the  subject-matter  of  a  certain 
suit  was  of  the  value  of  Rs.  10,000,  and  thus  allowing  an 
appeal  to  the  Privy  Council,  Hsld  by  a  Bench  of  the 
Court  that,  as  Act  VI.  of  1874  did  not  confer  the  right 
of  such  an  appeal,  it  could  only  be  allowed  now  if  it  could 
be  shown  that  the  right  existed  before  the  passing  of 
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that  Act ;  and  fouhd  that,  as  a  matter  of  fact,  such  a 
right  did  not  previously  exist. 

Althougbyunder  s.  15  of  the  Charter  of  1865,  an  appeal 
is  given  to  the  High  Court  from  any  judgment  of  a 
single  Judge,  an  order  or  certificate  of  a  Judge  allowing 
an  appeal  to  the  Privy  Council  cannot  properly  be 
considered  a  judgment  of  the  High  Court.  Such  an 
order  has  its  origin  in  an  Act  of  Parliament  for  the  better 
administration  of  justice  in  the  Privy  Council,  and 
belongs  rather  to  Privy  Council  proceedings  than  to  the 
legitimate  province  of  the  High  Court. 

In  this  view  it  is  immaterial  whether  an  order  and 
certificate  are  for  admission  or  refusal  of  an  appeal 
to  the  Privy  Council. 

The  question  was  raised  in  this  case,  but  not  decided, 
whether  it  was  ultra  vires  of  the  Indian  Legislature  to 
destroy  any  right  created  by  the  Charter  of  1865. 

No,  J7  o/iSy^, — This  is  an  appeal  from  an 
order  of  Mr.  Justice  Macpherson,  made  in  the 
Privy  Council  Department,  under  Act  VI.  of 
1874,  granting  a  certificate  that  the  subject- 
matter  of  the  suit  was  of  the  value  of 
Rs.  10,000,  thus  allowing  an  appeal  to  the 
Privj  Council. 

An  objection  has  been  raised  that  no  appeal 
lies  from  such  an  order,  and  we  are  referred 
to  a  case  reported  in  the  March  Number  of 
the  Indian  Law  Reports,  p.  103,  in  which  it 
was  decided  by  Mr.  Justice  Macpherson  and 
Mr.  Justice  Jackson  that  no  appeal  lies  from 
a  certificate  granted  under  such  circum- 
stances. 

Their  Lordships  considered  that  from  the 
language  of  sections  11  and  12  of  Act  VI. 
of  1 874,  and  more  especially  from  section  1 1, 
which  provides  for  the  proceedings  in  appeal 
being  commenced  at  once  upon  the  certificate 
being  granted  that  no  appeal  against  the  certi- 
ficate was  contemplated  by  the  Act. 

In  the  present  case  it  has  been  urged  very 
strongly  by  Mr.  Bose,  the  Counsel  for  the 
appellant,  that,  by  the  15  th  section  of  the 
Charter  of  1865,  an  appeal  is  directly  given 
tb  the  High  Court  from  any  judgment  of  a 
single  Judge,  and  that  the  order,  which  has 
been  made  by  Mr.  Justice  Macpherson,  is  a 
judgment  within  the  meaning  of  that  section. 

It  is  thenr  further  argued  that,  although  no 


appeal  may  have  been  given  or  contenkj 
by  Ad  VL  of  1874,  that  would  not  \axm\ 
effect  of  taking  away  a  right  of  appeal 
was  given  by  section  15  of  the  Chaxter, 
that,  even  if  the  A6t  had  professed  fio 
away  the  right  by  express  words,  the 
ment  would  have  been  ultra  vires  and  i] 
ative. 

It  is  obvious  that  the  first  step  in  Mr. 
argument  was  to  establish  that  before  te^ 
of  1874  an  appeal  did  lie  from  such  m 
as  the  present,  because,  if  it  did  not, 
it  perfectly  clear  that  the  Ad  of  1874 
not  confer  such  a  right.    In  that 
entirely  agree  with  Mr.  Justice  Mac 
and  Mr. Justice  Jackson, and  indeed  ui 
circumstances  we  should  consider 
bound  by  their  judgment,  unless  we 
satisfied  that  Mr.  Bose's  argument 
founded,  in  which  case  we  should 
right  to  submit  the  point  for  the  consi( 
of  a  Full  Bench. 

The  first  question  then  which  we 
determine  is  whether  an  appeal  did  lie 
the  Act  of  1874,  against  an  order  or 
ficate  of  a  single  Judge  admitting  an 
to  the  Privy  Council. 

For  the  purpose  of  answering  this  qm 
it  is  necessary  to  ascertain  how  the  aU< 
or  disallowance  of  an  appeal  to  the 
Council  became,  in  the  first  instance,  a 
for  the  High  Court  to  decide. 

By  the  39ih  section  of  the  Charter  of  il 
as  well  as  of  that  of  1862,  an  appeal  is 
to  the  Privy  Council  from  any  final  jud| 
decree,  or  order  of  the  High  Court,  pi 
that  the  value  of  the  claim  amounted 
Rs.  16,000,  or  that  the  case  was  one  wl 
apart  from  the  question  of  value,  the  Hw 
Court  should  consider  to  be  a  fit  one  "^ 
appeal ;  and  then  follow  these  words : 
**  ject  always  to  such  rules  and  orders  as 
"  now  in  force  or  may  from  time  to  time  be 
"  made  respecting  appeals  to  the  PrivyCoundf 
"  from  the  Courts  of  the  said  Presidency." 
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time  of  the  passing  of  these  Charters, 
rules  were  in  force  which  had  been 
ij  the.  Queen  in  Council  under  the  Act 
4.   Will.  IV.,  Cap.  41,  for  regulating 
^t    other    things)  the    admission  of 
from  the  Supreme  Court  of  this  Presi- 
to    the   Privy  Council,   and    by   the 
of  those  rules  it  is  ordered  '*  that,  in 
»es  la  which  any  of  the  Supreme  Courts 
lia  should  admit  an  appeal  to  the  Privy 
kcil,  the  Court  should  specially  certify 
le  proceedings  that  the  value  of  the 
^r  in  dispute  in  such  appeal  amounts 
le   sum  of   Rs.    10,000  or  upwards, 
:ti  certificate  should  be  deemed  conclu- 
of  the  fact,  and  not  liable  to  be  ques- 
in  the  appeal  to  the  Privy  Council." 

fa  under  this  rule  that,  previously  to 
\  of  1874,  the  High  Court  exercised 
^wer  of  admitting  or  refusing  appeals 
Privy  Council  so  far  as  regards  the 
ion  of  value. 

would  seem  that  for  a  short  time  (proba- 
o  or  three  years  since  the  passing  of  the 
r)  the  power  was  exercised  by  a  Cour^ 
sed  of  two  Judges,  but,  during  by  far 

larger  portion  of  this  period,  the  duty 
en  delegated  to  a  single  Judge  called 
Judge  of  the  Privy   Council   Appeal 


><i 


trtment. 

''e  have  been  unable  to  find  a  single  in- 
J,  previously  to  the  2  jrd  of  August  1873, 

\y  attempt  to  appeal  against  an  order  or 

icate  made  by  a  Judge  of  this  depart- 
il,  and  indeed  it  is  very  difficult  to  under- 
id  how  an  order  or  certificate  under  Rule 

the  Privy  Council  orders  could  properly 
considered  as  ajudgmentof  the  High  Court, 
ras  in  aid  of  the  Privy  Council  that  the 

was  established ;  it  has  its  origin  in  an 

of  Parliament  passed  expressly  ^'  For 
better  administration  of  justice  in  H.  M.'s 
rj  Council,''  and  the    certificate  given 

^r  it  would  seem  rather  to  form  a  part  of 


the  Privy  Council  proceedings  than  to  come 
within  the  legitimate  province  of  this  Court. 

Again,  the  fact  of  no  attempt  having  been 
made  for  many  years  after  the  passing  of  the 
Charter  to  appeal  against  these  certificates, 
affords  a  strong  argument  that,  according  to 
the  interpretation  which  the  Charters  received 
at  the  time  when  they  were  passed,  and  for 
several  years  afterwards,  such  certificates  were 
not  considered  to  be  the  subject  of  appeal — 
"  optimus  legis  interpres  consueiudoJ* 

But  we  are  then  referred  by  Mr.  Bose  to 
several  cases,  most  of  which  are  not  reported^ 
in  which  appeals  from  a  single  Judge  in  the 
Privy  Council  Department  have  been  enter- 
tained and  decided  by  a  Division  Bench  of 
this  Court. 

The  first  of  these  was  an  unreported  case 
of  Thakoor  Jeebnath  Singh  vs.  Ram  Narain 
Sing,  decided,  on  the  23rd  of  August  1873,  ^Y 
Chief  Justice  Couch  and  Mr.  Justice  Jackson. 
It  was  an  appeal  from  an  order  of  Mr.  Justice 
Markby,  admitting  an  appeal  to  the  Privy 
Council ;  and  after  hearing  Counsel  upon  the 
merits,  the  Court- dismissed  the  appeal.  In 
that  case  it  seems  to  have  been  doubted  by  the 
Court  whether  there  was  any  right  of  appeal 
in  such  a  case,  and  they  seemed  to  think  that 
there  was,  because  it  had  been  held  by  a  Full 
Bench  that  an  appeal  lay  from  the  judgment 
of  the  senior  Judge  of  a  Division  Bench  in 
special  appeal.  The  attention  of  the  Court 
does  not  seem  to  have  been  drawn  to  the 
very  obvious  distinction  between  a  judgment 
on  special  appeal  which  was  no  less  ajudg* 
ment,  because  it  was  decided  by  a  single 
Judge,  and  a  mere  certificate  admitting  an 
appeal  to  the  Privy  Council.  Moreover,  we 
find  that  the  Chief  Justice  in  that  case 
especially  mentioned  that  the  point  was  not 
argued,  and  that,  therefore,  the  case  must  not 
be  considered  as  a  ruling  in  favour  of  a  right 
of  appeal. 

This  decision  appears  to  have  been  followed 
by  several  others  in  the  years  1874  and  1875 
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(two  of  which  are  reported),  in  each  of 
which  the  order  of  the  Judges  in  the  Privy 
Council  Department  was  confirmed.  The 
point  whether  there  was  any  right  of  appeal 
was  not  directly  raised  or  decided  in  any  of 
those  cases,  nor  was  it  in  fact  necessary  to 
decide  it,  because  the  orders  were  all  con- 
firmed upon  the  merits ;  but  it  is  worthy  of 
remark  that  in  four  out  of  these  cases  some 
doubt  as  to  the  right  of  appeal  was  expressed 
by  the  Courts. 

We  consider,  therefore,  that  we  are  now 
called  upon  to  decide  the  question  for  the 
first  time,  and  having  regard  to  what  we  have 
already  said  as  to  the  nature  of  the  proceed- 
ings, and.to  the  fact  that,  for  many  years  after 
the  passing  of  the  Charters,  no  appeal  against 
these  orders  appears  to  have  been  attempted, 
we  are  of  opinion  that  the  order  in  question 
was  not  a  judgment,  and  that  no  appeal  would 
have  been  against  it  before  the  Act  of  1874. 

The  foundation,  therefore,  of  Mr.  Bose*s 
argument  having  failed,  it  is  unnecessary  for 
us  to  decide  the  further  and  more  important 
question  which  he  has  raised,  m.,  whether,  if 
a  right  of  appeal  had  existed  under  section  1 5 
of  the  Charter,  the  Legislature  of  this  country 
had  any  power  to  lake  away  that  right. 

The  result  is  that,  having  no  power  to 
entertain  the  appeal,  we  dismiss  it  with  costs. 

Another  case,  No.  9  of  1 876,  was  postponed 
to  abide  the  result  of  this,  in  which  the  only 
distinction  was,  that  the  appeal  was  against 
the  refusal,  instead  of  the  admission,  of  the 
appeal. 

We  consider  that,  having  regard  to  the 
grounds  of  our  judgment,  this  distinction  is 
immaterial. 

That  appeal,  therefore,  is  also  dismissed 
with  costs. 


The  6ih  July  1876. 

Present : 

The  Hon'ble  W.  Ainslie  and  W.  F. 
McDonell,  Judgts. 

Relief  from  Obligation — Sleepiag 

Liability— Undisclosed  Interest 

Case  No.  153  of  1875. 

Regular  Appeal  from  a  decision  f4stti\ 
the  First   Subordinate   Judge  of 
Backergunge,     dated      the     26tk 

Nidra  Dassee,  widow  of   Shumbhoo 
Shaha  (Defendant),  Appellant, 

versus 

Abdool  Wahed  and  others  (PlaiDtifi^j 
Respondents, 

Baboos  Rally  Mohun  Doss,  Mohinu 
Roy,     and    Doorga     Mohun    Dm 
Appellant. 

Mr,  Evans,  Baboos  Rash  Behary 
and  Bhoobun  Mohun  Doss  for  R< 
ents. 

If  m  person  allows  property  to  l>e  purchased  fcrj 
in  the  name  of  another,  and  takes  no  steps  to  1 
the  world  that  he  is  the  owner,  he  must  makei 
clear  rig^ht  to  relief  against  any  one  who  purdusest 
property  bond  fide  from  the  ostensible  owner. 

Where  the  widow  of  one  of  two  brothers,  rat 
partners  in  business,  sought  to  recover  pn>peftfi 
had  been  sold  in  execution  on  foreclosure  of  a  1 
effected  by  her  husband's  brother,  and  it  was! 
the  lower  Court  that  the  brother  appeared  to  tbe^ 
as  the  manager  of  the  property,  that  the  mc 
been  created  in  good  faith,  and  that  the  money  1 
as  consideration  had  been  employed  in  meeting  1 
ties  in  which  plaintiff  had  a  share,  held,  notwit 
ing  plaintiff's  plea  of  ignorance  of  the  roortj^Cti 
her  contention  that  the  loan,  if  contracted,  fc«f^ 
improperly  contracted,  that  plaintiff  was  not  entitleill 
the  relief  which  she  sought. 

Where  a  plaintiff  fails  to  prove  his  case  in  lu>< 
way,  it  dbes  not  follow  that  he  may  not  nab  ostl 
good  right  on  the  facts  established  by  the  defenc& 

A  creditortaking  a  mortgage  from  anaccredit^^ 
cannot  be  expected  to  prove  that  no  other  person  btS 
ftnlundisclos^  interest  in  the  hypothecated  p(Op^' 
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The   plaintiffs    have     brought    this   sait 
against  Muddun  Mohan   Shaha  and    Ram 
Churn    Shaha    to    obtain    possession    with 
mesne-profits   under  two    foreclosed    mort- 
gages of  certain  properties  scheduled  in  the 
plaint.    The  mortgages  were  both  created  on 
the  same  day,  2nd  August  1870,  one  for  a 
sum  of  Rs.  7,010  by  Baluk  Chand  Shaha, 
and  the  other  for  Rs.  17,990  by  his  sons, 
the  defendants.     The  reason   for  this   was 
that   the    properties    mortgaged    had   been 
acquired   in  the   names   of  the  parties   by 
whom  the  deeds  were  executed,  but  it  is 
stated  that  both  were  really  created  by  Baluk 
Chand.    Notice  of  foreclosure  was  given  on 
24th  November  1872,  and  the  conditional 
sales  became  absolute  on  24th  November 
1873;  and,  though  a  further  period  of  20 
days  was  granted  to  the  mortgagors  for  re- 
deeming the  property,  they  did  not  avail 
themselves  thereof.     The  defendants  admit- 
ted the  mortgages  and  foreclosure,  and  merely 
contended  that   they   had   surrendered  the 
property,  and  were  not  liable  for  mesne-pro- 
fits, and  ought  to  recover  their  costs. 

One  Nidra  Dassee,  widow  of  Shumbhoo 
Nath  Shaha,  came  in  and  was  made  a  defend- 
ant in  the  suit,  and  it  is  with  her  appeal 
that  we  have  to  deal.  She  alleged  that  the 
mortgages  were  fraudulent ;  that  she  had  no 
knowledge  of  the  receipt  of  the  money  for 
which  they  purported  to  be  granted;  that 
no  debt  was  ever  incurred  for  the  benefit  of 
the  business  or  estate ;  that  her  husband  and 
Baluk  were  brothers  living  in  commensality, 
and  carrying  on  business  together,  out  of  the 
profits  of  which  they  purchased  a  portion 
of  the  properties  in  suit  which  they  held  in 
equal  shares.  On  the  death  of  Shumbhoo, 
the  defendant  remained  in  commensality 
with  Baluk  and  his  sons,  and  carried  on 
business  jointly.  Out  of  the  profits  of  the 
above-mentioned  properties,  and  with  the 
funds  of  the  joint  trading  and  money-lend- 
ing business,  the  other  defendants  acquired 


the  remaining  properties  in  suit,  and  they 
held  them  in  the  same  way.  The  defendant 
thus  claims  one-half  of  all  the  property  in 
suit,  and  alleges  that  Baluk  and  his  sons 
created  the  mortgages  in  collusion  with  the 
plaintiffs  in  order  to  destroy  her  rights. 

The  Subordinate  Judge  has  found  that 
the  mortgages  were  bond-fide  transactions* 
and  not  fraudulent  and  colourable  as  alleged 
by  defendant ;  that  Baluk  and  Shumbhoo 
carried  on  business  jointly,  and  that  this 
business  has  been  continued  by  their  repre- 
sentatives (the  three  defendants),  and  is  still 
jointly  carried  on  by  them;  that  Baluk 
managed  this  busines3  so  long  as  he  lived ; 
that  the  properly  was  acquired  by  both 
brothers  out  of  the  profits  of  their  business, 
and  that  there  existed  no  other  funds  from 
which  the  purchase-money  could  have  been 
drawn.  He  then  held  that,  under  the  Hindoo 
Law  current  in  Bengal,  Baluk  was  authorized 
to  effect  the  mortgages,  inasmuch  as  they 
were  created  to  discharge  debts  binding  on 
the  whole  family,  and  that  in  fact  the  sum  of 
Rs.  11,000  was  at  once  applied  in  part- 
satisfaction  of  a  decree  against  Baluk,  his 
sons,  and  Nidra. 

In  appeal  it  has  been  argued  that  there  is 
no  evidence  of  any  necessity  such  as  under 
Hindoo  Law  authorizes  the  "kurta"  of  a 
joint  Hindoo  family  to  deal  with  the  family- 
property,  and  that  at  the  most  the  only  debt 
on  the  estate  for  which  Nidra  could  be  made 
liable  was  the  one  for  which  a  decree  had 
been  made  against  her  under  which  Rs. 
11,000  had  been  paid  to  Manick  Moye. 
Cases   from  that  of  Hunnoman   Pershad 
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to  show  that  in  any  one  of  these  cases  the 
circumstances  were  similar  to  the  facts  of 
the  present  case  in  which  the  mortgaged 
property  is  properly  acquired  and  held  in  the 
names  of  the  mortgagors  themselves  except- 
ing a  small  portion  which  was  taken  in  the 
name  of  Brij  Mohun  Sahoo,  who  was  made 
to  sign  the  mortgage-deeds  as  a  witness. 

We  think  the  Subordinate  Judge  was 
quite  right  in  his  findings  of  fact ;  the  plaint- 
iff no  doubt  gave  evidence  to  show  that 
Nidra  had  no  interest  in  the  business  carried 
on  at  Nihalgunge,  but  the  defendant  avers 
the  contrary,  and  the  evidence  supports  her 
assertion.  It  would  have  suited  the  plaint- 
iff's purpose  if  the  Court  had  come  to  an 
opposite  conclusion,  and  had  adopted  bis 
statement  on  this  point,  or  rather  that  of  his 
witnesses,  for,  owing  to  the  mode  in  which 
the  defendant  has  come  into  the  suit,  the 
original  written  statement  of  the  plaintiff 
does  not  allude  to  her ;  but  it  does  not  follow 
that,  because  he  fails  to  prove  the  case  in 
his  own  way,  he  may  not  make  out  a 
good  right  to  a  decree  on  the  facts  estab- 
lished by  the  evidence  for  the  defendant. 
This  seems  to  be  one  of  those  cases  in 
which  a  party,  misapprehending  the  strength 
of  his  position,  seeks  to  mend  matters  by 
taking  up  stronger  ground  which  he  cannot 
maintain — the  result  is  not  that  he  must  abso- 
lutely fail.  If  it  was  necessary  for  the 
defendant  to  rebut  the  evidence  given  by 
plaintiff,  and  if,  as  a  consequence,  the  Court 
found  the  facts  slated  by  her  to  be  to  a  cer- 
tain extent  true,  the  plaintiff  is  entitled  to 
use  those  facts,  if  he  can  do  so. 

In  this  case  we  think  he  can  do  so  effec- 
tually. The  facts  then  are  as  follow: 
After  Shumbhoo's  death,  Baluk  was  the 
person  who  appeared  to  the  world  as  the 
manager  of  the  business ;  and,  although  Nidra 
had  an  interest  in  it,  she  had  no  other  agent 
in  the  matter  than  Baluk.  The  properties 
mortgaged  had  been  purchased  by  Baluk 


principally  in  bis  own  name  aad  in  that 
his  sons,  but  also  partly  in  that  of 
Mohun.     It  has  been  proved  by  the 
lant's  own  witness,  Prosonno  Coomar 
that  in  respect  of  none  of  the  properties; 
suit  was  Nidra's  name  disclosed  as  c< 
prietor  either  to  the  superior  proprietor, 
in  the  mofussil,  or  (up  to  the  date  d 
foreclosure-proceedings)    in    any  Comt 
office. 

Under    these    circumstances,   a  cri 
taking  a  mortgage  from  Baluk  could  hai 
be  expected  to  prove  that  no  other 
had  an  undisclosed  interest  in  the  pi 
It  was  for  the  defendant  to  prove  this,  aaf  ^ 
show,  not  only  that  she  has  a  title  to  a 
of  the  property,  but  that  she  is  in  no 
bound  to  pay  the  debts  for  which  the 
gage  was  effected.     If  a  person  allovs 
perty  to  be  purchased  for  him  in  the  namej 
another,  and  takes  no  steps  to  show  to 
world  that  he  is  the  owner,  he  must 
out  a  clear  right  to  relief  against  anj 
who  purchases  bond  fide  from  the 
owner. 

The  money  raised  by  the  mortgage 
applied    partly    (Rs.    ie.ooo)     to    paj 
the  claim  of  Manick  Moye,   for  whickj 
decree  had  been  made  against  the  appel 
herself  jointly  with  Baluk  and  his  sons, 
partly  (Rs.    14,000)  to  balance  a  debt 
Mohamed   Kadir.    There  is  evidence 

• 

the  latter  was  incurred  in  carrying  00 
business   in   which   Nidra   was   a  slee| 
partner,  and,  under  the  circumstances, 
think  the  appellant  has  made  out  no  right  | 
resist  the  plaintiff's  obtaining  possession 
virtue  of  the  foreclosed  mortgage. 

The  appeal  is  dismissed  with  costs. 
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The  6th  July  1876. 

Present : 

Hon'ble  F.  B.  Kemp  and  E.  G.  Birch, 

yudges, 

of  Purchaser — Equity  of  Redemption — 
Limitation — U  sufruct. 

Case  No.  58  of  1875. 

r/  Appeal  from  a  decision  passed  by  the 

iciating  Judge  oj  Patna^  dated  the  2nd 

't^iemher  /<?7-/,  affirming  a  decree  of  the 

Jder  Moonsiffof  that  District^  dated  the 

January  iSj^. 

imut    Fazeelut-un-Nissa,   daughter  of 
imat  Ameer-un-Nissa  (Plaintiff),  Ap- 
Uantf 

versus 

reenath  Rai  and  Syud  Fuzul  Hossein 
(Defendants),  Respondents, 

mskee  Mahomed  yusu/iox  Appellant. 
Mr,  M,  Z.  Sandyal  for  Respondents. 

the  purchaser  of  certain  property,  which  had 
mortgaged  to  some  one  else,  brought  a  suit  to  re- 
it  and  recover  possession,  pleading  that  the  Hen 
\  mortgagee  had  been  satisfied  by  the  usufruct ;  but 
nginal  owner  intervened,  and,  obtaining  a  stand- 
[Ib  the  suit  in  the  first  Court,  got  the  suit  thrown  out 
I  issue  in  limitation,  because  plaintiff  had  not  taken 
sion  within  three  years  of  the  purchase,    hbld 
the  lower  Court  had  acted  wrongly  in  giving  the 
lal  owner  a  standing  in  the  suit,  seeing  that,   in 
le  of  the  bond-fide  sale  of  the  property  by  the  owner 
untiff,  the  plaintiff  now  stood  in  the  owner's  shoes ; 
that  as,  under  these  circumstances,  plaintiff's  claim 
not  barred  by  limitation,  plaintiff  would  beentitled 
[a  decree  if  he  could  get  one  on  the  merits.        , 

the  lower  Court  had  dismissed  the  suit  on  the 
of  limitation,  a  remand-order  was  made  for  a  trial 
be  merits. 

The  plaintiff  is  the  special  appellant  in 
us  case.  She  sued  to  recover  possession 
respect  of  8  dams  18  cowries  6  boories 
land,  and  of  the  entire  16  annas  of  Mouzah 
Larowtha,  Pergunnah  Musoda,  and  also  to 
^fedeem  a  mortgage  and  cancel  a  deed  of 
[tur-i-peshgee  lease,  dated  the  10th  of  August 


1874,  to  cancel  three  bonds  set  out  in  the 
plaint,  and  also  to  recover  the  sum  of  206 
rupees  and  a  fraction,  being  the  surplus 
amount  of  wasilat  due  from  the  defendant 
to  the  plaintiff.  The  plaintiff  sets  forth  her 
title  in  this  way,  that  she  purchased  by  a 
deed  of  absolute  sale  the  share  in  question 
from  Fuzul  Hossein  on  the  29th  of  January 
e86o,  and  obtained  a  decree  in  his  presence 
for  possession  of  the  said  share  on  the  24th 
of  February  i860.  Then  she  alleges  that  the 
principal  and  interest  due  to  the  mortgagee 
having  been  satisfied  from  the  usufruct  of 
the  property,  the  sum  of  206  rupees  odd  is 
due  to  her  from  the  defendant.  She  further 
states  that  her  cause  of  action  accrued  in 
1274  F.S.,  the  year  in  which,  after  satisfac- 
tion of  the  total  amount  due  to  the  defendant, 
the  surplus  amount  fell  due. 

In  the  first  instance  the  mo^agee  was  the 
only  defendant  in  the  case.  Subsequently 
Fuzul  Hossein  applied  on  the  2nd  of  May  of 
1873  to  be  made  a  party  to  the  suit,  and 
the  Moonsiff  on  the  3rd  of  July  of  the  same 
year  directed  him  to  be  made  a  party. 

The  Moonsiff  in  the  proceeding  laying 
down  issues  raised  several  issues  on  limita- 
tion, and  also  whether  the  decree  of  the  24th 
of  February  i860  was  barred  by  three  years' 
limitation,  the  plaintiff  not  having  taken 
out  execution  within  three  years  ;  and  whe- 
ther the  defendant,  mortgagee,  had  any  right 
to  question  the  decree  of  the  24th  of 
February  i860.  The  Moonsiff  found  that 
limitation  of  sixty  years  was  not  applicable 
to  this  case  ;  that  the  mortgagee  and  the 
original  owner  were  both  against  the  plaint- 
iff,  and  have  been  proved  to  have  held 
adverse  possession  for  a  period  of  twelve 
years.  In  the  body  of  his  judgment,  the 
Moonsiff  makes  certain  remarks  upon  the 
decree  obtained  by  the  plaintiff  in  February 
i860.  He  says  that  he  is  unable  to  make 
out  why  possession  was  not  asked  for  under 
the  decree,  and  why  a  false  statement  was 
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made  that  possession  had  been  given  under 
it  except  that  the  contract  was  not  bondfide^ 
and  was  made  to  serve  a  certain  purpose, 
and  was  not  intended  to  affect  the  owner  but 
some  other  person  in  future.  He  therefore 
dismissed  the  plaintiff's  suit. 

On  appeal  the  Officiating  Judge  in  a  very 
few  words  affirmed  the  decision  of  the 
Moonsiff.  He  says  he  agrees  with  the 
Moonsiff  that  the  suit  is  barred  by  the  law 
of  limitation  ;  and  in  respect  of  the  decree, 
dated  the  24th  of  February  i860,  he  observes 
that  it  was  never  executed  by  delivery  of 
possession,  and  cannot  now  be  executed  ; 
and  that  the  plaintiff  is  barred  from  bringing 
a  second  suit  on  the  same  cause  of  action, 
and  that  there  are  very  suspicious  circum* 
stances  in  the  case. 

In  special  appeal  the  grounds  taken  are, 
that  the  suit^f  the  plaintiff  is  not  barred 
by  the  statute  of  limitation,  and  that  the 
Moonsiff  had  no  jurisdiction  to  enter  into 
the  question  as  to  whether  the  decree  of  the 
34th  of  February  i860  was  bond  fide,  the 
question  not  arising  between  the  plaintiff 
and  Fazul  Hossein,  who  was  a  party  to  that 
decree,  and  who  is  bound  by  it. 

On  referring  to  the  decree  of  the  34th  of 
February  i860,  we  find  that  the  plaintiff's 
mother,  as  her  guardian,  sued  for  possession 
and  substitution  of  her  name,  basing  her 
claim  upon  a  kobala  executed  by  Fuzul 
Hossein  on  the  29th  of  January  1860. 
The  suit  was  instituted  immediately  after 
the  execution  of  the  kobala ;  and  the  decree, 
which  was  not  an  ex-parte  one,  but  was  passed 
in  the  presence  of  the  vendor,  Fuzul  Hossein, 
was  dated  the  24th  of  February  i860. 
We  are  therefore  clearly  of  opinion  that  the 
Moonsiff  ought  not  to  have  made  Fuzul 
Hossein  a  party  to  this  suit,  and  this  objec- 
.  tion  is  taken  in  the  sixth  ground  of  special 
appeal.  We  are  also  of  opinion  that  limita- 
tion does  not  bar  the  plaintiff's  suit.  She 
having  purchased  the  rights  and  interest  of 


Fuzul  Hossein  she  stands  in  his  shoes, 
as  mortgagor  she  is  entitled  to  redeem 
property,  and  is  not  barred  in  any 
the  twelve  years'  limitation.  We  t 
think  that  the  case  must  go  back  to 
Moonsiff  for  a  finding  on  the  merits  as 
tween  the  plaintiff  and  the  mortgagee. 
The  plaintiff  will  get  her  costs 
Fuzul  Hossein,  he  having  improperly 
himself  into  this  litigation.  As  bet 
plaintiff  and  the  mortgagee,  the  costs 
follow  the  result. 


The  7th  July  1876. 

Present: 

The  Hon'ble  W.  Ainslie  and  W.  F 
McDonell,  Judges, 

Under-tenures-^Sale  Law— Special  R 

tion— Partition. 

Case  No.  2261  of  1875. 

Special  Appeals  from  a  decision  passed  by 
fudge  ofZillah  Dacca,  dated  iht  3rd  k 
i8y^t  modifying  the  decree  0/  the  SuitrM^, 
nate  Judge  of  that  District,  dated  the 
August  iSj^. 
Trilochun  Chuckerbutty  (one  of  the 
Defendants),  Appellant, 
versus 
Komola    Kant    Chuckerbutty    and  othcei 
(Plaintiffs)  and  others  (Defendants),  Ha-. 
pondents. 

Case  No.  2516  of  1875. 

Komola  Kant  Chuckerbutty  and  others 
(Plaintiffs),  Appellants, 

versus 

Nurro  Singho  Singh  and  others  (Defendants), 

Respondents, 

Baboos  Chunder  Madhub  Ghose  and  Hurry 
Mohun  Chuckerbutty  for  Appellant 

Baboos  Nullit  Chunder  Sein  and  Rash  Bt- 
hary  Ghose  for  Plaintiffs,  Respondents. 

Baboos  Grija  Sunker  Mozoomdar^xA  Kaskte 
Kant  Sein  for  Defendants,  Respondents. 
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,  on  the  sale  of  a  zemindaree  for  arrears  of 
the  Government  has  the  right  to  annul  all 
oures  not  specially  protected,  yet  it  cannot  be 
for  granted  that  the  Government  has  enforced  its 
c  rights;  and,  even  where  the  right  of  the  Govern- 
to  do  so  is  asserted  in  the  course  of  the  proceedings, 
9t  matter  which  has  to  be  decided  upon  evidence 
r,  having  asserted  its  right,  the  Government 
ds  actually  enforced  it. 

re  a  Collector  had  made  a  butwara,  and  the 

further  arose  whether  the  Government  had 

at  redemption  to  destroy.thelunder-tenures, 

that  a  finding  to  the  effect  that  theiinder-tenures 

been  destroyed  did  not,  in  any  way,"affect  the 


K  think  there  is  no  ground  for  inter- 

tee  in  this  case.    The  qaestiou  before 

Jadge    was,    what    was  the    inlention 

Government    in    dealing    with    certain 

iTiy  purchased  in   1835  at  a  sale  for 

of  revenue.    In  1836,  proceedings 

taken  bj  the  Collector  to  resume  and 

the  under-tenures,  including  the  parti- 

under-tenure  which  forms  the  subject 

this  suit.    There  were  two   settlements 

ie  of  this  afterwards — one  in   1842   for 

^riod  of  30  years,  and  another  in  1862 

a  period  of  one  year  before  the   sale 

the  zemindaree  right. by   Government. 

way  in  which  this  case  has  been  put 

fore  us  is  this :    It  is  contended  that  the 

l]r  legal  inference  to  be  drawn  from  the 

feedings    of   the    Collector  in    1836   is 

the    Government    annulled    all    the 

riously-existing   tenures,    and    that    the 

lament   of  the  tenure  now    in    dispute 

th    the    previous  holders  thereof  was  in 

the  creation  of  a  new  tenure,  subject 

new  conditions.    We  do  not  think  this 

a  necessary  inference,  and  we  see  that, 

the  case  of  Khajah  Asanoollah,  reported 

page  317  of  13  Moore's  Indian  Appeal 

^s,  the  Privy  Council,  in  dealing  with 

[subordinate  talook   forming  part  of  this 

property,  came  to  the  conclusion  that 

sre  was  strong   evidence  to   show   that 


"ever  might  be  their  extreme  rights,  to 
**  make  settlements  with  the  talookdars  of 
"all  classes,  putting  them,  or  at  least  all 
"wlo  were  not  specially  protected  against 
"  enhancement  of  rent,  in  the  position  which 
"  they  would  have  held  of  right  before  1822^ 
"  viz,,  that  of  under-tenants  entitled  to  retain 
"  possession  of  their  lands  during  the  sub- 
"  sistence  of  their  tenure,  subject  .to  tha 
"  condition  of  having  their  rents  enhanced.'* 
The  proceedings  in  both  cases  seem  to 
have  been  of  the  same  nature,  and  there 
is  nothing  in  the  roobocarry  of  12th 
March  1836  which  the  Judge  was  bound 
to  accept  as  conclusive.  No  doubt,  that 
roobocarry  did  declare  the  right  of  Govern* 
ment  to  cancel  the  tenure  which  had  been 
created  by  the  defaulting  zemindar,  but 
whether  the  Government,  having  asserted 
its  right,  afterwards  enforced  it,  is  a  matter 
which  has  to  be  decided  upon  other  evi* 
dence;  and  even  if  the  proceedings  of  the 
Revenue  Board,  which  were  discussed  and 
commented  upon  and  acted  upon  by  the 
Privy  Council  in  the  case  quoted  above, 
were  nQl  put  in  evidence  in  this  case, 
we  think  the  Judge  was  bound  to  take 
notice  of  them  in  conjunction  with  other 
matters  bearing  upon  the  question,  and  to 
come  to  his  own  conclusion.  No  doubt,  in 
another  case  reported  in  23  W.  R.,  p.  245, 
this  Court,  in  regular  appeal;  arrived  at  a 
conclusion  differing  from  what  was  adopt* 
ed  by  the  Privy  Council  in  the  case  of 
Khajah  Asanoollah,  and  has  been  adopted 
by  the  Judge  in  the  present  case.  It  is 
not  our  intention  to  express  any  opinion 
in  regard  to  that  case.  It  is  sufficient  to 
say  that  that  case  came  up  before  this  Court 
in  regular  appeal,  and  the  Judges  had  to 
deal  with  the  facts  of  that  particular  case* 
The  only  question  now  before  us  in  special 
appeal  is,  whether  the  Judge  was  at  liberty 


to  come  to  the  conclusion  at  which  he  has 
was  the  intention  of  Government,  what- 1  arrived,  and  we  think  that  there  is  nothing 
7ol.  XXV. 
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in  the  terms  of  the  first  proceedings  to  pre- 
vent him  from  doing  so. 

As  to  the  question  of  limitation,  we  think 
that  the  fact,  that  a  person  has  a  lease  for  a 
term  of  years,  and  obtains  quiet  possession,  is 
primd'/acie  evidence  to  show  that  he  con- 
tinued in  possession  to  the  end  of  his  term, 
until  the  same  is  shown  to  have  been  dis- 
turbed. 

Then,  as  to  the  distribution  made  by  the 
Judge  in  his  decree,  we  think  that  we  cannot 
at  this  stage  interfere.  The  parties  have  so 
dealt  with  the  property  by  private  partition 
that  that  distribution  is  really  the  only  one 
which  can  be  made  to  do  justice  between  them, 
and  is  in  fact  what  must  be  the  result  of  fur- 
ther suits  if  the  order  of  the  first  Court 
is  to  stand.  We  have  no  power  to  set  aside 
the  butwara  which  has  been  made  by  the 
Collector,  and,  seeing  that  the  plaintiffs  chose 
to  stand  by  for  9  years  after  the  butwara 
had  been  effected,  and  had  not  brought  this 
suit  till  the  period  prescribed  by  the  Law 
of  Limitation  was  at  the  point  of  expiry, 
we  do  not  think  they  ought  to  complain. 
Nor  can  we  entertain  the  objection  of 
Trilochun,  the  appellant  in  No.  3261.  It 
was  by  his  own  act,  at  any  rate  with  his  own 
consent,  that  the  property  was  broken  up; 
and,  if  the  estate  had  remained  undivided, 
the  result  would  have  been  precisely  what 
It  is  now.  There  would  be  a  i6-annas 
talook  with  a  i6-annas  dur-talook.  The  differ- 
ence is  simply  this :  That  now  there  are  three 
talooks  of  I  anna,  7  annas,  and  8  annas, 
making  up  16  annas  of  the  talook;  and  three 
dur-talooks  of  i  anna,  7  annas,  and  8  annas, 
making  up  16  annas  of  the  dur-talook. 
Appeal  No.  2261  is  dismissed  with  costs. 
Appeal  No.  2516  by  the  plaintiffs  is  also  dis- 
missed, but  we  make  no  order  as  to  costs. 


The  loih  July  1876. 

Pre  sen/: 

The  Hon'ble  F.  B.  Kemp  and  £.  G.  Bii 

Judges. 

Adjudication  of  Riglit^Coiifimatios  ei\ 


Case  No.  148  of  1875. 

Regular  Appeal  from  a  decision  posset 
ihe  Subordinate  Judge  of  Zillah  Tiri 
dated  the  2jth  February  iSys* 

Behary  Lall  and  others  (Plaintiffs), 
Appellants^ 

versus 

Jugdeo  Fershad,  ist  party,  who  ap] 
and  Cheetun  Lall,  2nd  party,  who  did 
appear,  in  this  appeal  (Defendants), 
spondents. 

Baboo  Hem  Chunder  Banerjee 
for  Appellants. 

Baboo  Chunder  Madhub  Ghose 
for  Respondents. 

Where  an  estate  had  been  sold  in  satisfactloa  of  a 
crce,  and  the  sons  of  the  judgment-debtor  soosil 
be  conHrmed  in  their*  possession  of  the  estate  oi  thU' 
ground  that  it  was  ancestral  property,  and  that  tbey  hal 
obtained  a  partition-order  against  their  father  previotf 
to  the  date  of  the  auction -sale,  but  the  defendant  catf* 
tended  that  the  partition-order  had  been  obtained  it 
collusion  with  the  father  in  order  to  frustrate  tbedp* 
cree   which    had    previously   been    obtained  fay  fht 
judgment-creditor,  held  that,  looking  to  the  facttiM 
execution  had  not  been  taken  out  of  the  partition-deae^ 
and  thatno  attempt  had  been  made  todivide  the  propel^ 
by  metes  and  bounds,  and  that  special  notifications bii 
been  issued  to  the  tenants  to  consider  the  soosas  jofe 
proprietors,  and  to  pay  all  the  rents  to  them,  the  parti* 
tion  must  be  taken  to  have  been  collusive. 


Thk  plaintiffs  are  the  appellants  in  tbis 
case.  They  are  the  two  sons  of  Chuttur 
Lall,  and  they  sue  Jugdeo  Pershad,  the 
auction-purchaser  in  satisfaction  of  a  de- 
cree, and  join  their  father  as  a  co-defendaat. 
The  father  did  not  defend  the  aiit.  The 
claim  was  for  adjudication  ol  right  and 
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at  ion    of    possession    in  respect   of 
Has   3    gundas    i  cowrie   and    i  krant 
[Monzah  Dhanna  Garowl  usUe,  and  3  gun- 
I     cowrie    i    krant  of    Putte     fiellur 
liee^    in   Chukla    Gurjowl,    Pergunnali 
in   the  District  of  Tirhoot,  which, 
plaintiffs  allege,  are  their  ancestral  pro- 
j.     They  set  out  in  their    plaint  that 
obtained   a  decree,  dated  the  4th  of 
ary     1874,    as    against    their    father 
tur  Lai],  for  partition  of  these  mouzahs ; 
at    the  time    of  the    auction-sale    at 
;h  the  defendant  purchased  the  property, 
objected  to  the  sale  thereof;  and  that 
objection  was  overruled  on   the   i6th 
May     1874    under    section   246  of  the 
Procedure   Code.    They    further  say 
;  owing  to  extravagant  expenses  of  their 
r,    and   the   probability  of    the    waste 
the  entire  property,  the  means  of  liveli- 
of    the    family  were  at  stake,   they 
refore  sued  for  partition,  and  obtained  a 
ree  as  already  stated. 

In  bis   written  statement,  the  defendant 
deo  Pershad  states    that    the  plaintififs 
separated  from  their  father,  and  are 
living  in  commensality  and  joint  estate ; 
the   decree  obtained  by  the  plaintiffs 
the  4th  February  1874  for  partition  was 
ained  subsequent  to  the    decree  under 
ich  the  defendant  purchased;  that  the 
er  decree  was    obtained   by  collusion 
h  their  father,  and  was  in  fact  held  by 
Court  to  be   a  collusive    transaction ; 
^^tt^  the  plaintiffs  never  executed  that  decree, 
"^d  never  obtained  separate  possession  under 
It;  that    the   possession    of  the    plaintiffs' 
father  has  always  remained  intact  as  before ; 
iliat  the    auit    brought    by    Chuttur    Lall, 
the  father,    agiainst    Chuttur  Dharee    Lall 
tnd  others,  was  brought  in  the   name  of 
^hc  lather  by  the  plaintiffs,  and  was   insti- 
tuted for  their    benefit;    and    that  it  was 
in  execution    of    the  decree  for  costs  in 


defendant  purchased  the  property  now  in 
dispute. 

The  Subordinate  Judge,  Baboo  Grist 
Chunder  Ghose,  held,  first,  that  the  plaintiffs 
are  not  entitled  to  any  relief  whatever, 
inasmuch  as  they  ask  for  confirmation  of 
possession  of  the  share  of  Dhanna  Garowl, 
and  have  failed  to  show  that  they  are 
9till  in  possession  of  the  said  share ;  that, 
in  the  absence  of  such  proof,  they  cannot 
claim  to  be  heard  on  the  merits ;  that,  if 
their  possession  had  been  disturbed,  they 
ought  to  have  amended  the  plaint,  or 
withdrawn  from  the  case  under  section  97 
of  the  Procedure  Code;  and  that  they  are 
not  now  admittedly  in  possession.  Hence 
thoy  have  no  status.  But,  with  a  view 
to  prevent  multiplication  of  law-suits,  the 
Subordinate  Judge  went  into  the  merits 
of  the  case,  and  found  that  the  decree 
which  the  plaintiffs  obtained  for  partition 
was  a  collusive  one,  and  could  not  operate 
to  the  prejudice  of  third  parties,  because 
it  was  fraudulently  obtained  to  defeat  their 
just  dues.  He  therefore  dismissed  the  plaint* 
iffs'  claim. 

In  regular  appeal  the  main  grounds  are 
that  the  Subordinate  Judge  is  wrong  in 
holding  that  the  plaintiffs  ought  to  have 
shown  that  they  were  in  possession  of  the 
disputed  land  at  the  time  of  his  passing 
the  decree  appealed  against,  inasmuch  as 
it  was  admitted  by  the  defendant,  and,  in 
consequence  of  such  admission,  no  issue 
was  framed  with  reference  to  the  question 
of  possession;  that  the  Subordinate  Judge 
ought  not  to  have  held  that  the  decree  ob- 
tained by  the  sons  for  partition  was  a  collu- 
sive decree;  and  also  that  he  is  wrong  in 
holding  that  the  plaintiffs  are  still  joint  with 
their  father,  and  that  their  alleged  sepa- 
ration was  a  myth,  to  use  the  expression 
of  the  Subordinate  Judge. 

The  appellants  have  not  thought  it  proper 


^ftt  suit  awarded  against  the  father  that  the  '  to  have  any  evidence  printed,  either  oral 
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or  documenlary,  in  support  of  their  case. 
With  reference  to  the  first  point,  we  think 
that  the  Subordinate  Judge  was  wrong  in 
saying  that  the  plaintiffs  had  no  sUtus, 
because  they  sued  for  confirmation  of  pos- 
session, and  failed  to  show  that  they  were 
in  possession  at  the  time  the  decision  of 
the  Court  was  passed.  It  appears  that, 
after  the  institution  of  the  suit,  the  defend- 
ant applied  to  execute  his  decree,  and 
that  he  obtained  possession  in  execution 
thereof.  But  there  is  no  contention  on  the 
part  of  the  defendant  that  the  plaintiffs 
were  not  in  possession  at  the  time  the  suit 
was  brought,  and  consequently  no  issue 
was  framed  upon  this  question.  As  far  as 
the  merits  of  the  case  are  concerned,  namely, 
whether  the  decree  obtained  by  the  plaint- 
iffs in  1874  was  fraudulently  obtained 
to  defeat  the  just  dues  of  the  judgment- 
creditors,  we  think  that  the  Subordinate 
Judge  has  arrived  at  a  correct  decision 
in  this^  matter.  The  suit  was  brought  for 
partition  of  the  two  mouzahs  mentioned  in 
the  plaint;  partition  was  not  asked  for  in 
respect  of  other  mouzahs,  because  they  were 
encumbered  with  mortgages  and  debts.  We 
&nd  that,  although  a  decree  was  obtained 
for  partition,  the  Subordinate  Judge,  who 
is  the  same  Judge  who  passed  that  decree, 
remarked  that,  in  his  opinion,  it  was  a 
collusive  suit;  and,  looking  to  the  fact 
that  no  other  steps  were  taken  to  execute 
that  decree,  we  are  of  opinion  that  the 
suit  was  clearly  a  collusive  one  between 
the  father  and  the  sons.  It  appears  that 
-notification    was   Issued    to    the    ryots    to 

consider  the  decree-holders  as  the  sole  pro- 
prietors of  the  share  for  which  they  sued 
for  partition,  and  that  they  were  to  make 
"payment  of  rent  to  them  without  objec- 
tion. There  is  also  a  Nazir's  report  wiih 
a  certificate  of  the  peon  that  he  gave 
symbolical  possession  to  the  decree-holders. 
It  4s  -very  clear  that  the  sons  did  not  really 


execute  that  decree,  nor  did  they  take 
steps   to   have    the    propeitj    divided 
metes  and  bounds.    On  the  whole 
therefore,  folly  agreeing  with  die  S 
nate  Judge  that  the  suit  oi   1874 
collusive  one,  we  dismiss  the  2q>peml 
costs  payable  by  the  appellants. 


The  nth  July  1876. 
Present: 
The  Hon'ble  F.  B.  Kemp  and  E.  G. 

Judges. 

Linutatioo— Wanlat. 

Case  No.  162  <rf  1875. 

Regular  Appeal  front  a  decision  passmt 
Ike  Suhordinaie  Judge  of  Sarun^  daUii 
ioth  March  iSjS- 

Rajah  Saheb  Perhlad  Sein  Bahadoor 
(Plaintiff),  Appellant, 

versus 

Gunness  Lall  Tewary  (one  of  the  Def< 

Respondent. 

Mr,  H.  E,  Mendics  for  Appellant 

Baboo  Kally  Prosunno  Dull  for  Respoi 

A  period  during*  which  m  party  to  a  salt  is 
in  prosecating  m  claim  for  wmsilat  counts  towards 
attoa  if  the  Court  in  which  the  cbum  is  prosecuted: 
jurisdiction  to  adjudicate  it. 

The  only  question  we  have  to  decide 
this  appeal  is  whether  the  claim  for 
is  barred  by  the  Statute  of  Limitation, 
suit  was  instituted  on  the  22nd  of  Septemi 
1874.    Therefore  the  suit  is  governed 
the    new    Law   of  Limitation  (Act  IX* 

1871). 

The  pleader  who  appears  for  the  plaintiffs 
(appellant)  admitted  that,  unless  the  Comtij 
allowed  him  to  deduct  the  periods  from  the  i 
4th  of  June  1870  up  to  the  loth  of  Febmsry  \ 
1873,  during  which  period  his  client  was 
engaged  in  prosecixting  a  claim  for  wasiiat 
before  the   lower  Court  as   well  as  In  the 
High  Court,  his  claim  ia  barred. 
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Subordinate  Judge  held  that,  even 

ig  that  section  15  of  Act  IX.  of  1871 

to  the  application  made  by  the  plaint- 

mesne-profits,   the    plaintiff    is    not 

to  deduct    the  period   mentioned 

On    referring    to  the    Full  Bench 

of  this    Court,    dated   the   31st  of 

1868,  reported  in  9  W.  R.,  page  402, 

exclusion  of  such  time  from  the  period 

tation  is  made  dependent  on  the  con- 

tbat  the  former  suit  was  dismissed 

defect  of  jurisdiction  or  other  cause  of 

nature,  the  Subordinate  Judge  held 

in  this    case  the    application  of    the 

for  vasilat  was  not  rejected  from 

of  jurisdiction  in  the  sense  in  which 

tax  is  used  in  section  15.     He,  there- 

ismissed  the  plaintiff's  suit  as  barred  by 

ate  of  Limitation. 

referring  to  the  decision  of  the  High 
dated  the  10th  of  February  1873,  in 
aneous  Regular  Appeal  No.  230  of 
we  find  that  Mr.  Justice  Phear  and 
ustice  Ainslie,  on  referring  to  the 
1  decree,  remarked  that  it  appeared 
decree,  so  far  as  regards  mesne-pro- 
irely  recited  the  particular  claim  for 

102-8,  and  made  no  mention  of  any  other 
with  respect  to  mesne-profits ;  and  that 

ecretal  order  was,  *'  that  the  decree  be 
in  favour  of  the  plaintiff,  awarding  the 
with  usual  costs  and  interests."  They, 
re,  held  that  the  only  claim  for  mesne- 
which  the  decree  could  be  made  to 
was  the  claim  for  that  particular  item 
5,202  and  odd  annas  which  was 
by  way  pf  inducement  to  the  order, 
unquestionably  the  decree  did  not 
reserve  any  question  with  regard  to 

lesne-profits  for  adjustment  in  execution 
decree.    Oj  these  grounds,   and  on 

grounds  alone,  the  application  for  exe- 
was  rejected.  Now,  on  referring  to 
ull   Bench     decision    in    9    Weekly 

«tcr,  we  observe  that  the  majority  of 


the  Court  held  that  the  order  of  the  Princi- 
pal Sudder  Ameen  in  that  case  had  not  been 
reversed  on  the  ground  of  defect  of  jurisdic- 
tion or  other  cause  mentioned  in  section  14. 
And  here  we  may  remark  that  that  case  was 
governed  by  the  old  Law  of  Limitation. 
Therefore  the  time  during  which  the  decree- 
holder  was  engaged  in  endeavouring  to  obtain 
the  mesne-profits  in  the  former  execution- 
proceedings  could  not  be  deducted.  The 
question  we  have  to  decide  in  this  case  is, 
whether  the  order  of  the  lower  Court  which 
was  reversed  by  Mr.  Justice  Phear  and  Mr. 
Justice  Ainslie  was  an  order  passed  without 
jurisdiction. 

As  observed  by  the  majority  of  the  Judges 
in  the  Full  Bench  Ruling  already  referred  to, 
''it  is  one  thing  to  say  that  the  Court  has 
not  the  power  to  make,  or  cannot  properly 
make,  a  particular  order  in  a  suit,  and  quite 
another  thing  to  say  that  the  Court  has  not 
jurisdiction  to  entertain  the  suit  or  the  par- 
ticular application  which  it  ought  not  to 
grant."  In  this  case  the  lower  Court,  in  dis- 
posing of  the  question  which  was  properly 
before  it,  and  which  it  had  jurisdiction  to 
entertain,  namely,  whether  the  decree-holder 
was  entitled  to  the  wasilat  he  claimed,  gave 
him  more  than  the  decree  entitled  him  to 
claim.  And  in  so  far  as  the  lower  Court  had 
given  the  decree-holder  more  than  the  original 
decree  entitled  him  to,  his  order  was  reversed. 
It  was  not  reversed  because  the  lower  Court 
had  no  jurisdiction,  for,  beyond  all  doubt,  the 
lower  Court  had  jurisdiction;  but  because 
the  lower  Court  was  deemed  to  be  wrong  in 
giving  mesne-profits  which  were  not  provided 
for  in  the  decree.  We  are,  therefore,  of  opi- 
nion that  the  Subordinate  Judge  was  right 
in  holding  that  the  claim  was  barred  by  the 
Statute  of  Limitation. 

The  appeal  is  dismissed  with  costs. 
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The  nth  July  1876. 

Presini  : 

The  Hon'ble  W.  Ainslie  and  W.  F. 
McDonell,  Judga, 

Endowment— MutawAlli—Towleytttaama— 
Owlad— >AUenation~Wuqf— Mahomedan  Law. 

Case  No.  31  of  1875. 

Regular  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Zillak  Hoogkly^ 
dated  the  i6th  of  September  tSj^, 

Sbeik  Abdool  Khalek  (one  of  the 
Defendants),  Appellant^ 

versus 

Poran  Bibee,  wife  of  Kazee  Abdool  Haq, 
deceased  (Plaintiff),  Respondent. 

Moomhee  Seeraiul  Islam  and  Baboo  Sharoda 
Churn  Mitter  for  Appellant. 

Moulvie  Murhamut  Hossein  for 
Respondent. 

Where  a  plaintiff  sued  to  recover  certain  lands 
which  had  been  appropriated  to  religious  and  charita- 
ble purposes  by  the  father  of  her  deceased  husband,  and 
ur^ed  that  she  had  been  ousted  by  defendant,  who  was 
the  son  of  a  half-brother  of  her  husband ;  but  the  de- 
fendant contended  that  he  had  been  put  in  possession 
as  manasfer  by  plaintiff  herself  and  other  widows  of  the 
plaintiff's  deceased  father-in-law,  all  which  widows 
had  some  interest  in  the  land  under  various  deeds  by 
which  additions  had  been  made  to  the  original  endow- 
ment ;  and  defendant  further  pleaded  that,  under  the 
original  deed  of  appointment,  plaintiff's  husband  could 
not  alienate  the  property,  and  that  plaintiff's  possession 
would  be  a  virtual  alienation  ;  and  also  that  plaintiff's 
claim  was  barred  by  limitation,  and  that  she  could  not 
hold  the  land  without  the  sanction  of  the  Government 
under  Act  XX.  of  1863,  held  that,  although  plaintiff's 
original  appointment  by  her  late  husband  during  his 
lifetime  was  unauthorized,  yet,  as  alienation  in  such 
a  case  would  mean  alienation  of  the  subject  of  the 
endowment  rather  than  its  transfer  to  plaintiff  whose 
possession  was  not  an  adverse  possession,  plaintiff's 
possession  did  not  defeat  the  purposes  of  the  original 
appropriator,  and  could  not  be  regarded  as  an  aliena- 
tion ;  and  that,  in  these  circumstances,  even  though  the 
property  were  wuqf,  there  could  be  no  defect  in  plaint- 
iff's title. 

An  appropriator  of  land  to  special  purposes  can. 


under  Mahomedan  Law,  confer  the  office  of  j 
ent  on  another  at  any  time. 

It  was  found  in  this  case  that  defeodaat  as  a  1 
ant  of  the  original  appropriator  had  ai 
other  properties  which  were  quite  distinct  £tos  I 
in  suit. 

This  is  a  suit  in  formd  pauperis 
cover  8x2  beeghaS  *j\  cottahs  said  lo 
been  appropriated  to  religious  and  cl 
uses,  and  which  the  plaintiff  is  ei 
hold  as  mutaivalliox  superintendent 

The  plaintifif*s  case  is  as   follows: 
1238,  Golam  Shah   and   his  wife 
Bebee  executed  a  towleyuinama^  (x 
appointment,    by  which  thej  appi 
428  beeghas  5^  cottahs  for  the  ez] 
repairs  of  mosques,  wages  of  the  nu 
expenses  of  the  two  £eds  and  lightio{|j 
taking  care  of  fuqneers  and  traTelkxt, 
others,  and  appointed  their  son  Abdool 
mutawalli.    The  deed  further  declares 
after  providing  for  the  above-mentioned^ 
jects,  the  surplus  proceeds  of  the  lan4 
balance  of  the  profits  that  may  be 
hand,  is  to  go  to  the  use  of  the  said  su 
and  his  descendants  {owlad)  as  may  be 
sary/'  and  it  declares  that  the  muiawaiSl 
his  descendants  shall    have    no  povei; 
alienation. 

In  1 26 1,  Abdool  Huq,  being  som< 
advanced  in  life  and  still  childless, 
another  towleyutnama,  appointing  Ids 
(the  plaintiff)  mutawalli  oi  the  said  428 
ghas  5^  cottahs,  to  which  he  added  90 
ghas  19  cottahs  5  chittacks  of  self-acqi 
property,  with  power  to  appoint  her  svu 
provided  that  no  child  should  be  bom 
him,  in  which  event  the  superintendence 
to  revert  to  such  child.  j 

By  a  second  deed  of  the  same  date,  Poitl 
Bibee,  the  plaintiff,  appointed  her  husbaflri|| 
Abdool  Huq,  mutawalli  of  7S8  beeghas] 
cottahs  5  chittacks,  her  separate  property,  fM 
purposes  similar  to  those  set  oat  in  the  deed  el 
1238,  and  with  succession  to  hisdesceiidaolii 
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power,  in  default  of  children,  to 

his  own  successor, 
[has   495  out  of   these  788    beeghas 
away  to  third  parties  under  a  decree  of 
so  that  his  deed  applies  to  beeghas 

pAssia  1277,  Abdool  Huq  and  his  three 

Poran  Bibee  (the  plaintiff),  Miriam- 

and  Kijam-oon-nissa,  entered  into 

unent,  in  which  the  three  above-men- 

ideedsare  recited,  together  with  similar 

omenta  for  other  properties  not  includ- 

this  suit,  and  in  which  the  two  last- 

led   ladies  are  interested,    l^y  this 

tent  they  undertook  to  carry  out  the 

ol  the  earlier  deeds,  with  certain  ad- 

and  to    apply   the   surplus  to  the 

nuance  of  the  family,  including  Puddo 

a  grand-daughter  of  Golam  Shah,  and 

ildren,  and  to  pay  Rs.  50  per  annum  to 

Bibee,  and  25  each  per  annum  to  the 

two  wives  of  Abdool  Huq,  and  to  apply 

lance  to  the  acquisition  of  land  to  re- 

the  495  beeghas  lost  out  of  the  788 

originally  appropriated    by   Poran 

lis  deed   then   provided   that  the    four 

executing  it  should  be,  during  their 

lives,  muiawallis  of  the    whole  of  the 

appropriated  by  the  five  several  acts 

lioned,  with  survivorship  so  long  as  any 

\jA  the  four  should  remain  alive,  and  for 

tttal  appointment  of  a  successor.    The 

lining  provisions  are  immaterial  to  this 

ir  months  later — in  Phalgoon  1277 — a 
agreement  was  executed  amending 
former*  The  material  parts  of  this  are, 
|te,  in  respect  of  the  properties  affected  by 
il  deeds  of  1238  and  1 261,  the  superintend- 
{fce  was  restricted  to  Abdool  Huq  and 
PWMi  Bbee  or  the  survivor  during  their 
lies,  and  that  a  schedule  was  annexed  de- 
Nag  the  particular  objects  to  which  the 
Ipfits  derived  from  the  lands  were  to  be 


applied,  and  the  amount  to  be  expended  on 
each. 

The  plaintiff  alleges  that,  in  accordance 
with  these  deeds,  she  and  her  husband,  during 
his  lifetime,  held  the  property  severally  en- 
trusted to  them  ;  that  after  his  death  she  • 
held  them  for  some  6  months,  and  was  then 
forcibly  ousted  and  expelled  from  the  family 
dwelling-house  by  Abdool  Khalek,  the  prin- 
cipal defendant  (appellant),  who  is  the  son 
of  Ali  Buksh,  a  half-brother  of.  Abdool 
Huq. 

The  defendant  replied  that  the  suit  could 
not  proceed  without  sanction  of  Govern- 
ment under  Act  XX.  of  1 863 ;  that  it  was 
barred  by  limitation ;  that  he  never  ousted 
the  plaintiff,  but,  on  the  death  of  his  uncle, 
undertook  the  management  of  the  family-pro- 
perty with  the  consent  of  all  his  widows  ; 
that  the  deeds  on  which  plaintiff  relies  are 
not  genuine,  and,  if  genuine,  are  void  under 
Mahomedan  Law;  and  he  winds  up  with  a 
statement  that  the  estate  of  his  grandfather 
(Golam  Shah)  devolved  on  Abdool  Huq  and 
Ali  Buksh  jointly;  that,  the  latter  being  in 
Government  service,  the  former  had  the 
management  of  the  whole  on  behalf  of  the 
family  ;  that  in  1274  the  post  held  by  Ali 
Buksh  was  abolished,  and  he  returned  home, 
but  died  within  the  year,  and  Abdool  Huq 
continued  to  manage  these  properties,  together 
with  a  small  property  obtained  from  the 
plaintiff  under  a  hiba,  until  1278,  when  he 
died,  and  thereon  defendant  himself,  with  the 
consent  of  the  plaintiff  and  other  widows  of 
Abdool  Huq,  assumed  the  management,  un- 
dertaking  to  pay  certain  monthly  allowance 

to  them. 

The  Subordinate  Judge  found  for  the 
plaintiff  on  all  points,  except  as  to  a  claim 
for  damages  to  which  no  allusion  has  been 
made  above,  as  it  has  dropped  out  of  the 
case. . 

The  defendant  has  brought  the  cause  up 
I  to  this  Court  in  appeal.    He  contends  that 
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the  suit  cannot  be  maintained  without  sanc- 
tion of  Government ;  that  it  is  barred  by 
limitation  ;  and  that  plaintiff  has  failed  to 
make  out  a  title  sufficiently  to  warrant  any 
decree  in  her  favour. 

*  At  an  early  stag^e  of  the  hearings,  it  was 
admitted  that  in  respect  of  293  beeghas  3  cot- 
tabs  5  chlttacks,  the  residue  of  788  beeghas 
3  cottkhs  5  chittacks  dealt  with  in  Poran 
Bibee's  deed  of  1261,  the  plaintiff  must  suc- 
ceed, as  this  was  originally  her  own  property, 
and  the  right  of  appointment  is  vested 
in  her,  even  supposing  Abdool  Huq*s  nomi- 
nation of  herself  should  be  inoperative.  All 
that  we  have  to  deal  with  is  the  property 
mentioned  in  Abdool  Huq's  deed  of  1261. 
We  think  that  the  Subordinate  Judge  was 
right  on  the  evidence  before  him  in  find- 
ing that  the  deeds  of  1238,  1261,  and  1277, 
were  all  genuine ;  the  evidence  will  be  briefly 
reviewed  hereafter. 

The  property  with  which  we  are  concern- 
ed consists  partly  of  property  originally  be- 
longing to  the  father  and  mother  of  Abdool 
Huq,  and  partly  of  properly  acquired  by 
himself.  As  to  the  latter,  his  power  to  ap- 
point is  also  beyond  question,  so  that  the 
real  contest  is  as  to  the  428  beeghas  5  coitahs 
8  chittacks  said  to  have  been  appropriated  to 
religious  and  charitable  uses  in  1238  by  Go- 
lam  Shah  and  Dowlut  Bebee. 

The  power  of  Abdool  Huq  to  appoint  a 
successor  during  his  lifetime  is  denied ;  and 
it  is  said  that  such  power  could  only  be 
exercised  on  his  death-bed,  and  there  is  a 
passage  in  Baillie's  Digest,  p.  594,  to  that 
effect:  "A  superintendent,  while  alive  and 
in  good  health,  cannot  lawfully  appoint  an- 
other to  act  for  him,  unless  the  appointment 
of  himself  were  in  the  nature  of  a  general 
trust."  What  these  last  words  mean  is  no- 
where very  clearly  defined ;  but,  in  the  Futwa 
delivered  by  the  Law  Officers  in  the  'case 
of  Mahomed  Sadlk  vs.  Mahomed  Ali,  i 
Select  Reports,  S.  D.  A.,  p.  22,  it  appears 


that  it  implies  permission  on  the  pst 
appropriator  to  confer  the  office  on 
at  any  time. 

In  the  deed  of   1238,   by  which 
Huq    is    appointed,    it    is    said  tbl 
appropriation  to  his  awn  use  of  the 
proceeds  of  the  estates    shall  be  lepl 
lawful  to  the  superintendent  and  fail 
cendants,  but  he  and  they  have  so 
to  alienate. 

The  term  used  is  "  owlad,"  which 
lineal  descendants  or  offspring.    It 
was  the  intention  of   the   founders  to 
the  enjoyment  of  the  office  and  emdi 
thereof  to  Abdool  Huq  and  his  lineal 
ants,  and  admittedly  the  inteniioa  was 
ed  by  his  remaining  childless. 

If  the  deed  of  1238  is  taken  to 
creating  a  "  wuqf,"  no  right  to  the 
superintendent  can  devolve  on  the  d 
the  nomination  to  it  may  possibly  be 
in  the  ruling  power ;  if,  on  the  other 
the  deed  was  intended  to  operate  u  Vj 
of  property  with  certain  duties  and 
attached,   it  was  clearly   open   to 
Huq  (in  the  absence  of  children)  to 
over,  subject  to  such  duties  and  co 
to  whomsoever  he  pleased.    Some 
was  placed  on  the  clause  restraloijig 
alienation  in  any  form,  but  this  is  uad 
edly  meant  to  guard  against  alien 
the  subject  of  the  appropriation,  aodbii 
reference  to  the  office  of  superintendcat  -"^ 

In  neither  case  can  the  defendant 
any  interest  under  the  deed ;  the  only  q 
is,  whether  the  plaintiff  can,  in  the  first 
put  forward  any  claim,  as  her  appoi 
does  not  come  from  the  ruling  power.      '| 

It  must  be  conceded  that  the  appoiatani 
of  his  wife  by  Abdool  Huq  was  origia# 
unauthorized,  and  that  he  might  have  be* 
compelled  by  any  one  having  an  iatere^  a 
the  matter  to  exercise  in  his  owa  pe»» 
the  functions  entrusted  to  him ;  he  coaldnOt 
so  long  as  he  was  in  heakh  and  capa*  ^ 
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charging     the    duties    und    undertaking 
icsponsibiliiy  of  the  office,  divest  himself 
responsibility  by  such  an  unauthorized 
fisfer  as  he  actually  made, 
^o  one  interferedi  however,  and  by  the 
lament  of    7th    Phalgoon   1277,   it  was 
W^^  that,  in  the  event  of  the  death  of 
ran    Btbee,   in    the    lifetime  of    Abdool 
iq,  the  power  of  appointment  of  a  succes- 
r  given  to  her  by  him  in  1261  should  be 
^abeyance ;  and  that  the  superintendence 
PMdd  revert  to  him,  so  that  it  is  clear  that 
pt  was  no  intention  to  defeat  the  purposes 
{dbc  original  appropriator ;  and  this  same 
||d   shows    that    at    the    time    while    he 
ipfirmed  the  existing  arrangement,  he  also 
I  effect  made  a  testamentary  disposition  if 
}fxt  was  anything  for  it  to  operate  upon  : 
|;Qf  us  the   two  mu/awailis,  whoever  will 
Mve  the   other,   will  hold  the  properties 
|fered  by  the  said  two  /owieyu/namas,  and 
plfonn  the    acts  prescribed  therein,"   and 
k  there  is  no  reason  to  suppose  that  there 
pk  any  change  of  intention  up  to  his  death, 
^may   be  fairly  inferred  that  the  appoint- 
JUBai    of     Poran  Bibee    as    his    successor 
p^  his   expressed    wish    up    to    his    last 
jfo«ss. 

|.  We  therefore  think  there  is  no  defect  in 
jthintififs  tide,  even  if  the  property  be 
piictly  "  wuqf ." 

^  The  objection  founded  on  Act  XX.  of  1863 
was  properly  overruled  by  the  Subordinate 
j^ge.  This  is  not  a  suit  to  establish  a  right 
succession  on  a  vacancy  of  the  office  of 
rintendent  (s.  5),  but  a  suit  by  one 
bo  claims  to  be  vested  with  the  office 
to  bring  into  her  possession  certain  properties 
i^vhicb,  by  virtue  of  that  office,  she  is  entitled 
•to  hold,  and  which  are  wrongfully  occupied 
»by  the  defendant. 

The  plea  of  limitation  is  also  untenable. 

If  the  defendant's  version  of  the  facts  were 

Ifoe,  00  doubt  there  would  have  been  no  pos- 

•Wfiion  by  the  plaintiff,  but,  unless  we  accept 

Vok  XXV. 


that  version,  there  is  nothing  to  show  that 
the  possession  of  the  husband  was  in  any 
sense  adverse  to  his  wife.  It  may  very  well 
be  that  the  entire  management  of  the 
property  devolved  on  him,  but,  when  we 
find  him  up  to  the  year  before  his  death 
recognizing  the  right  of  the  plaintiff,  we 
must  hold  that  he  was  merely  the  agent  of 
his  wife  in  respect  of  the  properties  of 
which  he  had  assigned  the  care  to  ber. 

The  deeds  of  1261  are  sufficiently  proved 
by  evidence  of  witnesses  examined  in  this 
case,  and  so  are  the  deeds  of  1277.  The 
most  important  deed  is  that  of  1238. 

Without  attaching  quite  so  much  credit 
to  the  statement  of  the  plaintiff  as  the 
Subordinate  Judge  has  done,  we  think  there 
is  no  reason  to  doubt  that  she  was  speaking 
the  truth  when  she  spoke  of  having  seen  this 
deed  for  many  years. 

The  deed  of  1261  (1854)  recites  it,  and 
that  deed  was  produced  in  Court  so  far  back 
as  i859» 

The  plaintiff  swears  that  she  had  from 
time  to  time  custody  of  the  deed  before 
1854,  and  there  is  no  indication  of  anything 
occurring  at  or  about  that  time  to  account 
for  the  concoction  of  a  fraudulent  instru* 
ment. 

It  purports  to  have  been  certified  by  a 
Kazee,  whose  handwriting  is  identified  by 
the  witness  Abdool  Wajed.  The  deed  of 
1238  alludes  to  an  earlier  deed  of  1237  by 
which  Golam  Shah  had  made  provision 
for  Ali  Buksh  and  his  sister,  children  of  his 
second  wife.  This  of  course  might  be 
introduced  by  a  forger,  but,  in  the  first 
place,  the  object  of  such  introduction  is 
difficult  to  see ;  and  in  the  second,  there  is 
no  doubt  that  Ali  Buksh  did  hold  lands  in 
the  villages  in  the  second  schedule  of  the 
deed  of  1238  (all  but  3  villages)  correspond- 
ing with  the  recited  gift  to  him ;  the  docu- 
ments P  and  Q  prove  this.  The  difference  of 
3  beeghas  is  not  of  material  importance.    He 
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himself  appears  to  have  made  title  to  these 
lands  under  the  above-mentioned  gift  of 
IJ37. 

The  fact  that  Ali  Buksh  so  held  separate 
property  derived  from  his  father  (from 
Dowlut  Bibee  he  would  inherit  nothing, 
he  being  son  by  another  wife),  and  continued 
to  hold  it  up  to  his  death,  is  perfectly  consist- 
ent  with  plaintiff's  case.  The  gift  is  not 
necessarily  inconsistent  with  his  taking  a 
share  in  the  estate  of  Golam  Shah,  but 
defendant's  conduct  in  respect  of  this  gift  is 
very  suspicious. 

It  is  to  be  noticed  that  the  defendant  has 
not  shown  the  deed  of  gift  of  1227  to  prove 
that  it  was  not  intended  to  operate  as 
suggested  by  the  deed  of  1238  as  a  sufficient 
provision  for  the  family  by  the  second  wife, 
and  that  in  his  written  statement  he  is  alto- 
gether silent  about  this  gift.  The  written 
statement  is  so  framed  as  to  lead  to  the 
belief  that  the  defendant's  father  Ali 
Buksh,  Abdool  Huq,  and  the  rest  of  the 
family  succeeded  to  the  entire  property  of 
Golam  Shah  in  accordance  with  the  rules 
of  succession  among  Mahomedans. 

This  silence  loo  has  a  material  bearing  on 
the  oral  evidence  adduced  by  defendant.  It 
tends  to  give  a  false  colouring  to  evidence 
of  joint  possession  of  Abdool  Huq  and  Ali 
Buksh.  It  is  manifest  that  there  may  have 
been  joint  possession  in  the  villages  without 
any  community  of  interest  in  the  property 
held  by  Golam  Shah  after  1227. 

The  evidence  of  possession  by  the  plain- 
tiff,  after  the  death  of  Abdool  Huq,  is  open 
to  criticism,  and  we  do  not  rely  upon  it.  It 
may  be  as  false  as  the  evidence  by  which 
defendant  seeks  to  make  out  consent  by  the 
widows  to  his  managing  the  whole  property 
in  consideration  of  the  payment  to  them  of 
some  small  monthly  allowances. 

We  perhaps  ought  not  to  pass  by  in 
silence  the  attempt  by  defendant  to  turn  the 
deed  of  1261   by  plaintiff  in  favour  of  her 


husband  against  her.    In  bis  written 
he  speaks  of  this  as  "  the  small  pro 
was  obtained  from  the    plaimiff 
hibba"   by  his    oncle.    No  hibban: 
produced  or  even  described,    boi 
necessary  for  his  purpose  to  take 
plaintiff  the  293  beeghas  of  her  own 
property  in  order  to  give  some 
the  alleged  arrangement  for  a 
ment. 

We    see    no   reason    for  disti 
decree  of  the  lower  Court,  and  a 
dismiss  this  appeal  with  costs. 


The  nth  July  1876. 

Present : 
The   Hon'ble  W.  Markby  and 
McDonell,  Judges. 

Limitation— Keeping^  alive  a  Di 

Case  No.  32  of  1876. 

Miscellaneous  Special  Appeal  fn 
order  passed  by  the  Officiating  jfx 
Zillah  West  Burdwan^  dated  ti 
Aovember  i8js>  reversing  the 
the  Moonsiff  of  Gungajulgkal, 
the  22nd  0/  September  iSjs* 

Rajah  Nilmony  Singh  DeoBaha< 
(Decree-holder),  Appellani^ 
versus 
Nilcomul  Tuppadar  (Judgment-d< 

Respondent, 

Baboo  Gopeenath  Mookerjee  for  Apj 

Baboo  Tarucknath  Sen  for  Respon< 

When  proceedings  have  been  taken  sol 
application  to  execute  a  decree,  and  to  the 
noticf,  limitation  does  not  ran  from  the  date 
subsequent  proceedings,  but  from  the  date  of 
application  to  execute  the  decree,  or  from  the 
the  notice,  as  the  case  may  be. 

A  judgment  creditor,  on  finding  that  hisji 
debtor  has  no  property  on  which  he  can  lay  hai 
the  purposes  of  execution,  can  always  file  ao 
tion  simply  to  keep  in  force  his  decree. 

Markby,  7.— Wk  think  this  case  is 
erned  by  the  Full  Bench  decision  re| 
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in  10  W.  R.,  page  8,  and  the  decision  of  a 
Division  Bench  in  23  W.  R.,  page  282. 

The  Full  £ench  decision  is  to  the  effect 
thaty  if  a  decree  has  once  been  completely 
barred  by  limitation,  it  cannot  be  revived  by 
the  subseqnent  proceedings  taken  upon  it. 
It  has,  however,  been  also  always  held  that, 
when  subsequent  proceedings    have    been 
taken,  more  specially  when  they  have  been  so 
taken  that  a  portion  of  the  decretal  amount 
has  been  realized,   the   Court  will  always 
presume,  M  it  possibly  can,  that  the  decree 
is  not  barred.    That  was  suggested  by  Mr. 
Justice  Jackson  when  the  Full  Bench  deci-* 
sion  was  given.    But  the  Court  below  found  it 
impossible  to  apply  that  presumption  in  this 
case,  because,  even  admitting  that  the  facts 
are  such  as  are  suggested,  yet,  under  the 
new  Law  of  Limitation,  it  is  impossible  to 
say  that  this   decree  was  not  barred  when 
the  last  previous  application  to  execute  the 
decree  was    made,    namely,   on    the   29th 
December  1 873.    The  application  previous  to 
that  was  made  on  the  loth  September  1870, 
that  is,  more  than  three  years  previous,  and 
according    to   ordinary    course   the   notice 
would  issue  upon  the  same  day.    The  only 
doubt  suggested  is  that  it  is  possible  that, 
subsequent  to  that  date,  and  within  three 
years  of  the  29th  December  1873,  further 
proceedings    in    execution    by   issuing  an 
attachment  might  have  taken  place.    But  the 
case  in  23  W.  R.  decides  that,  under  the  new 
Law  of  Limitation,  when  proceedings  have 
been  had  subsequent  to  the  application  to 
execute  the  decree,  and  to  the  issue  of  notice, 
limitation  does  not  run  from  the  date  of  any 
such  subsequent  proceedings,  but  only  from 
the  date  of  the  first  application  to  execute  the 
decree  or  from  the  notice*  as  the  case  may 
be.    That  is  a  decision  of  a  Division  Bench 
of  this  Court,  in  which  Mr.  Justice  McDonell 
was  a  party,  and  I  should  not  feel  justified 
In  departing  from  it.    The  only  observation 
that  I  wish  to  make  is  this :  That  I  am  not 


sure  that  the  consequences  which  Mr. 
Justice  Jackson  has  pointed  out  will  follow 
from  this  construction  of  the  Act.  No  doubt 
it  will  rendei  it  necessary,  on  the  part  of  the 
judgment-creditor,  that  he  should  be  more 
diligent  than  before  in  executing  his  decree, 
but,  if  he  should  find  that  there  is  no  pro* 
perty  of  his  debtor  upon  which  he  can  lay 
his  hands  for  the  purposes  of  execution,  he 
can  still,  as  soon  as  he  has  exhausted  that 
property  or  even  before,  if  necessary,  file  an 
application  simply  to  keep  in  force  his  decree 
should  there  be  the  slightest  danger  of  xxA 
being  barred  by  limitation.  The  law  merely 
says  that  he  is  to  file  an  application  to 
enforce  or  to  keep  in  force  the  decree  or  order, 
and  this  he  can  do  whenever  he  likes.  Acting 
upon  the  decision  in  the  23  W.  R.,  we  think 
that  we  ought  to  held  that  the  decision  of 
the  Judge  is  in  accordance  with  the  law, 
and  the  special  appefSil  will  be  dismissed  with 
costs. 


The  nth  July  1876. 
Pnseni: 

The  Hon'ble  Sir  Richard  Garth,  Kt.,  Chief 
Justice,  and  the  Hon'ble  Romesh  Chunder 
Mitter,  Judge. 

Damages—Trespass— Burden  of  Proof— Con« 
tinoance  of  Trespass— Malicious  Trespass. 

Case  No.  131  of  1875. 

Regular  Appeal  from  a  decision  passed  by 
the  Subordinate  Judge  of  Zillah  Tir- 
hoot,  dated  the  fSth  of  February  i8js> 

Juggut  Lall  Chowdry  and  others  (Plaintiffs), 

Appellants^ 

versus 

Shaikh  Tasudduck  Ali  and  others 
.    (Defendants),  Respondenit. 
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Baboo  Mohesh  Chunder  Chowdry  for 
Appellants. 

Mr.  R.  E.  Twidale  for  Respondents. 

Where  ptainttffs  sought  to  recover  damag^es  for  some 
injury  done  to  their  property  by  an  embankment  raised 
by  defendants,  and  pleaded  that,  on  a  former  occasion, 
on  which  they  had  sued  for  damaj^es  a^^ainst  the  same 
defendants  for  the  same  trespass,  they  had  obtained  a 
decree,  and  that  the  renewal  of  the  offence  was  a  con- 
tinuance of  trespass,  found  that  the  plaintiffs,  on 
whom  the  burden  of  proof  of  injury  lay,  had  failed  to 
sustain  it  by  proving:  specific  loss;  and  held  that  they 
were  therefore  not  entitled  to  a  decree : 

Held  also  that  the  precedents  quoted,  in  which  de- 
crees for  substantial  damages  had  been  given  on  proof 
of  malicious  trespass,  although  specific  injury  had  not 
been  established,  were  inapplicable  to  suits  like  the 
present,  in  which  the  essence  of  the  plaint  was  a 
demand  for  compensation  for  losses  actually  incurred, 
and  in  which  no  hint  was  thrown  out  of  any  malice  in 
the  alleged  act  of  trespass. 

This  was  a  salt  to  recover  damages,  which 
the  plaintiffs  said  they  had  sustained  in  con- 
sequence of  an  embankment  which  had  been 
placed  by  the  defendants  on  the  plaintiffs' 
land  near  the  boundary  line  of  their  respective 
properties,  which  had  the  effect,  as  the 
plaintiffs  said,  of  throwing  the  Hood  water 
in  the  rains  back  upon  their  lands,  and 
preventing  their  cultivation  of  paddy. 
It  seems  that  a  former  suit  had  been 
brought  by  and  against  the  same  parties 
complaining  of  this  very  embankment,  and 
praying  that  it  might  be  removed ;  and  in  that 
suit  the  question  was  raised  whether  the 
defendants  had  any  right  to  place  the  em- 
bankment there.  That  question  of  right  was 
decided  in  favour  of  the  plaintiffs ;  and  the 
Court  directed  the  removal  of  the  em- 
bankment, which  was  accordingly  removed  in 
June  1871.  The  suit  is  now'  brought 
in  consequence  of  a  continuance  of  the 
same  trespass  since  the  commencement 
of  the  former  suit,  and  to  recover  the  ac- 
tual loss  t^hlch  the  plaintiffs  say  they  have 


thereby  sustained,  and  the  onus  of 
the  amount  of  that  loss  lies  of  coone 
the  plaintiffs. 

The  learned   Judge  in  the  Cooit 
appears  to  have  gone  veiy  fully  into 
case.    He  directed  two  ameens  to 
the  ground,  and  he  went  carefully 
the  evidence  with  the  ameens'  reports 
him.     He  found  that  the  plaintiffs  had 
tained  no  damage  stt  all,   and  bad 
pletely    failed    to    make    out    their 
That  being  the  finding  of  the  Sabwi 
Judge,  who  had  the  means  of  inv< 
the  facts,  and  testing  the  evidence  of 
witnesses,  which  we  have  not,  we 
see  our  way  very  clearly  before  *e 
rule  his    judgment.    We   have   givea 
best  consideration    to    the  case,  wa^ 
result  is,  that   we  think   that  the 
Judge  came  to  a  very  proper  cone 
The  evidence  of  the  pluntiffs'  witsesse%! 
which  our  attention  has  been  called,  was 
only  contradictory  in  itself,  but  also  to 
case  which  was  set  up  by  their  own  pli 
He  stated   that  ^their  loss   was 
by  their  not  having  been  able  chl  accouH 
the  flood  to  sow  or  plant  their  paddj. 
the  first   witness  who    was  ezamiaedt 
plaintiffs'  own  putwari,   stated  that 
was  actually  sown  on    the  whole  of 
plaintiffs'  lands,  and  that  the  way  ia 
the  damage  occurred  was  not  by  the 
iffs  being  unable  to  sow  or  plant  the 
but  by  the  crop,  after  it  had  grows  to 
height  of  a  man's  waist,   being  d 
by  the  floods.    This  he  said  occaired 
each  of  the  years  for  which  damage 
claimed,  w«.,   in    1278,    1*79,  and  i^ 
The  next  witness   is  a    man  who  kxW 
after  the  entire  cultivation  of  the  piainW 
lands  ;  and  he  states  that  in  1278  no  pad^ 
was  sown  or  planted  at  all.    The  fiext  wit- 
ness,   who    was  a    cultivator  in  the  said 
mouzah,  said  that  none  was  sown  in  127S  or 
1379 ;  and  the  fifth  witness  said  ibe»»^ 
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The  evidence,  therefore,  of  these 
is  directly  opposed  to  that  of  the 
ft  witness^-  who  stated  that  paddy  was 
ma  and  planted  in  each  year,  and  that  it 
•Mr  to  the  height  of  a  man's  waist. 
iMe  are  very  serioas  contradictions  upon 
1^  most  material  points  in  the  case. 
Wdes  this,  the  ameens'  reports,  which 
l^ear  to  be  very  full,  and  which  the  parties 
aii  before  them  at  the  time  when  they 
iamined  their  witnesses,  are  distinctly  op- 
ped  to  the  case  of  the  plaintiffs;  for, 
liereas  their  case  is  (and  every  single 
psess  produced  by  them  states,  and  in 
|bdi  the  same  language)  that  the  floods  in 

I 

|ieh  year    rose  to  the  height  of  a   man's 
itast,    it    appears    from    this  report   that 
life  embankment  was   in  no  place   higher 
3  feet,  and  in  many  places  only  a  few 
es  high;  and  therefore,  if  the  water  rose 
the  height  of  a  man's  breast,  it  could  not 
e  been  in  consequence  of  the  embank - 
It    The   ameens,  who  appear  to    have 
levels,  and  to  have  conducted   their 
reys    in    a    careful    manner,    say     that 
h   impossible    for    the     land    to    have 
ken   flooded    in    the    manner    described. 
jKhen   there    is    another     point,    which    is 
IJBtiGed    by    the    Subordinate    Judge,    and 
jlAich    is-  undoubtedly     entitled    to    great 
peighu    The   plaintiffs,   when  they    found 
mat  their  witnesses  contradicted  one  another 
fl6  materially,  might  themselves  have  given 
pndence,  and  explained  the  whole  circum- 
jbtances  of  their  loss,  if  they  had  really  sus- 
jiiaiQed  any;  and  yet  not  one  of  them  dared  to 
)fo  into  the  witness-box.  Looking,  therefore,  at 
tU  these  facts, -we  fully  concur  with  the  Sub- 
ordinate Judge  in  the  conclusion    at  which 
^e  anived.    But  then  it  is  contended,   on 
behalf  of  the  plaintiffs,   that,   although  they 
niay  have  failed  to  prove  any  actual  loss, 
they  are   still    entitled,    if    they    prove    a 
<^tinaance  of  the  trespass,  to  substantial 


our  attention  was  called  to  a  case  in 
Vol.  X.,  Moore's  P.  C.  Reports,  page  563. 
That  was  a  case  in  which  the  plaintiff's 
property  had  been  attached,  and  he  brought 
a  suit  against  the  persons  who  had  issued 
the  attachment,  alleging  that  he  had  sustain- 
ed special  damage  in  various  ways.  He 
failed  to  prove  that  special  damage,  and  th^ 
Courts  in  this  country  held  that,  having 
so  failed,  he  was  not  entitled  to  recover 
any  damages  at  all.  The  matter  was 
then  brought  before  the  Privy  Council, 
and  their  Lordships  considered  that  it 
was  one  of  those  cases  in  which  the  de- 
fendant, who  put  in  the  attachment,  was 
fully  aware  that  he  had  no  right  to  do  so, 
and  that  his  act  was  in  the  nature  of 
a  malicious  trespass,  and  therefore,  al- 
though no  definite  amount  of  damage  had 
been  proved,  their  Lordships  considered 
that  the  plaintiff  had  .sustained  some  damage^ 
and  gave  him  a  decree  for  Rs.  $00. 
But  this  case  is  wholly  different  from  that 
and  from  a  great  many  other  cases  which 
might  have  been  cited,  in  which  plaintiffs 
have  been  held  entitled  to  recover  sub* 
stantial  damages,  where  there  is  any  element 
of  malice  or  annoyance  or  insult  in  the 
defendant's  conduct.    In  all  such  cases  no 

* 

doubt  a  man  may  recover  heavy  damages, 
although  he  proves  no  special  loss. 
There  is  one  very  well-known  case  in 
England,  mentioned  in  Mr.  Mayne's  Book  on 
Damages,  where  a  nobleman  insisted  upon 
trespassing  upon  his  neighbour's  land,  to  his 
neighbour's  great  annoyance,  in  pursuit  of 
game.  An  action  was  brought  against  him 
for  the  trespass,  and  the  Jury  gave  a 
verdict  for  ;^50D  damages,  and  the  Qourt 
refused  to  disturb  the  verdict  on  the  ground 
that  it  was  an  act  of  malicious  tres- 
pass commiited  for  purposes  of  insult  and 
annoyance,  and  that,  consequently,  the  Jury 
were  justified    in    giving    heavy    damages. 


^^n^&gesy   and    in    support    of  their    view  I  But,  in  this  case,  there  is  no  element  of 
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iQsaiti  annoyance,  or  malice  of  any  sort  or 
kind.  The  plaintiffs  in  their  first  suit  sought 
to  establish  their  right,  as  against  the 
defendants,  to  have  the  embankment  removed. 
It  was  not  pretended  that  the  defendants 
had  put  up  the  embankment  maliciously. 
They  probably  placed  it  there  to  protect 
their  own  lands  from  being  flooded,  and,  for 
aught  that  appears,  they  believed  they  had 
a  right  to  do  so;  and  when  the  plaintiffs 
brought  their  first  suit  they  never  suggested 
that  the  defendants  had  put  up  the  embank- 
ment with  any  malicious  intent.  They 
succeeded  in  establishing  their  right;  and 
the  embankment  was  removed  in  June  1871. 
The  present  suit  is  then  brought  confessedly 
to  recover  the  actual  loss  which  the  plaint- 
iffs  said  they  had  sustained;  and  unless 
they  can  establish  their  ground  of  claim, 
they  ought  to  receive  nothing.  To  give  ihem 
substantial  damages  in  such  a  case  for  a 
continuance  of  the  same  trespass,  which  has 
already  been  made  the  subject  of  one 
suit,  would  be  to  encourage  useless  litigation. 
Under  these  circumstances,  although  there 
was  no  doubt  a  continuing  trespass  on  the 
part  of  the  defendant  after  the  commence- 
ment of  the  first  suit,  which  of  itself  con- 
stituted a  wrong,  and  which  would  have 
afforded  a  substantial  ground  of  claim  if 
the  plaintiffs  could  have  established  any  actual 
loss  resulting  from  it,  still,  as  they  have 
failed  to  prove  any  real  loss,  we  think  their 
claim  for  damages  ought  to  be  disallowed. 
This  appeal  must  be  dismissed  with  costs. 


The  1 2th  July  1876. 

Present  : 

The  Hon'ble  W.  Ainslie,  Judge. 

Limitation— Eyidence— Point  of  Law. 

Case  No.  108  of  1876. 

Special  Appeal  from  a  decision  passed  by 

the  Officiating  Judge  of  Zillah  Jessore, 

,    dated  the   16th  August   187 ^^    reversing 


the  decree  of  the   Moonsi^  of  Chi 
Jhenaidaha,     dated     ihe     ist  of 

Gobindo  Chunder  Moulick  and 
(Plaintiffs),  Appellants, 

versus 

m 

Mudhoosoodun  Moulick  and  othoi 
(Defendants),  Respondents. 

Baboo  Joy  Gobind  Shome  for  Appdl 

Baboo  Juggut  Chunder  Banerjee  far 
Respondents. 

A  person  who  complains  that  he  has  been  i 
of  land,  but  cannot  prove  that  he  has  not  bees 
possession  for  more  than  three  jears,  ts  dbbtRi 
limitation  from  suin^  for  recovery  of  possessioa. 

A  Judge's  reason  for  rejecting  evidence  nayii 
an  error  in  law. 

The  plaintiff  in  the  present  suit  soei 
recover  possession  of  certain  lands,  he 
ing  admittedly  been  out  of  possession 
1865,  when  the  defendant  obtained  ad 
for  rent  against  the  tenants.     The  first 
gave  plaintiff  a  decree.    The  Lower  Aj 
late  Court  has  reversed  that  decree,  and 
missed  the  suit  oil  three  grounds — Firsts 
the  suit  is  bacxed   by  the   special  lat 
limitation  as  laid  down  in  section  77, 
X.  of  1859;  second,  that  it  is  barred  bjtl 
general  law  of  limitation ;  and,  third,  that  to 
plaintiff  has  made  out  no  title. 

As  to  xht  first  of  these  grounds,  it  is  qdli 
clear  that  the  Judge  is  wrong.  It  \s  onljr 
necessary  to  refer  him  to  the  Rulings  ia 
5  Weekly  Reporter,  pages  83,  87,  A  9«,  Ad 
X.  Rulings.  The  third  point  it  is  unneces- 
sary to  consider. 

It  appears  to  me  that  the  judgment  on 
the  second  point  cannot  be  interfered  with. 
Taking  the  passage  which  commence^ 
"  Whatever  may  be  the  case,  it  is  evident 
'*that  since  1865  plaintiff  has  been  oo(  o' 
"  possession,"  it  is  clear  that  the  finding  of 
the  Judge  is  this,  that  certain  witnesses,  vbo 
now  come  forward  and  say  that  the  plaintiif 
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I  in  the  receipt  of  rents  prior  to  1865, 
n  disbelieved  when  they  made  the  same 
tement  before  the   Deputy   Collector    in 
66,  and  that,  even  if  they  were  not  dis- 
Bcved,  he  sees  no  reason  to  believe  them 
V,  because  the  conduct  of  the  plaintiff  is 
»Uy  inconsistent  with  the   truth  of   their 
ttments.  Then  he  goes  on  to  say  that  the 
idence  of  possession  is  miserably  poor. 
la  this  evidence  he  fails  to  discover  any- 
iDg  that  satisfies  him  ;  that,  for  three  years 
ifore  1865,  the  rent  of  the  land  had  been 

nved  by  the  present  plaintiff, 
le  only  ground  on  which  there  has  been 

attempt  to  disturb  this  finding  of  fact  is, 
lit  the  reasons  upon  which  the  finding  of 
fe  Judge  is  based  are  erroneous  in  law. 

^A  case  reported  at  page  165  of  the  17th 
dy  Reporter  is  cited  as  authority    for 
contention,  and  there  is  no  doubt  that  in 
case  the  Judges  held  that  there  was  an 
>r   in    law    in    rejecting    the    evidence, 
ihi  witnesses  were  weavers  by  caste. 
^The  present  case,  however,  is  distinguish- 
The  Judge   has   read  the   evidence, 
the  light  thrown  upon  it  by  the  conduct 
■the  plaintiff,  and  the  inference  drawn  is 
lot  an  unreasonable  inference. 
f  Under  these  circumstances,  the  Court  sees 

10  reason  to  interfere. 

i 

P  The  appeal  is  dismissed  with  costs. 


Case  No.  118  of   1876. 

Khajah  Mahomed  Isa  Khan 

(Judgment-debtor),  Appellant^ 

versus 

Mothoora  Dass  (Decree-holder),  Respondent. 

Baboo  Amarendro  Nath  Chatter jee 
for  Appellant. 

Mr,  M,  Z.  Sandel  for  Respondent. 

Case  No.  119  of  1876. 

Mussamut  Boollakun  (Judgment-debtor), 

Appellant^ 

versus 

Mothoora  Dass  (Decree-holder),  Respondent. 

Baboo  Boodh  Sen  Singh  for  Appellant. 

Mr,  M.  Z.  Sandel  for  Respondent. 


The  13th  July  1876. 

Present  : 

The  Hon'ble  W.  Markby  and  W.  F. 
McDonell,  Judges. 

Co-defendants— Essential  Issue— Accidental 
Issne— Claim  for  Wasilat— Possession. 


MisciUamous  Regular  Appeals  from  an 
Order  passed  by  the  First  Subordinate 
Judge  of  Bhaugulpore,  dated  the  isth 
February  ! 8 j6. 


Where  a  plaintiif  obtained  a  decree  against  several 
defendants,  only  some  of  whom  had  appeared  in  Court, 
and  subsequently    proceeded    against   them  for  the 
wasilat,    which  the   first  decree  declared  him   to  be 
entitled  to  recover ;  and  two  of  the  defendants,  who  had 
originally  failed  to  appear,  obtained  orders  from  the 
Court    for  what  was  practically    a    rehearing  on  the 
merits — the   one  on  the  single  issue,  whether  he  had 
been  in  possession  on  a  certain  date ;  and  the  other, 
on  the  double  issue,  whether  she  had  been  in  posses- 
sion on  a  certain  date,  and  whether  she  had  been  in 
possession  of  a  particular  share — and  the  first  defend- 
ant, having  been  thrown  out  on  his  single  issue,  made 
the  other  defendant's    contention   a  precedent,  and 
sought  to  have  another  hearing  on  the  second  issue, 
FOUND   that  the   rehearing  of  the  second  defendant's 
appeal  on  two  issues  arose  out  of   the  fact  that  two 
pleas  were  urged  in  her  petition,  but  that  the  Court 
had  not  expressed  any  opinion  on  the  importance  or 
essential  character  of  those   pleas;    and  HELD  that, 
as  the  first  defendant's  case  had  rested  all  along  on 
his  denial  of    possession  prior  to  a  certain  date,  the 
question  of  the  particular  snares  held  by  several  defend- 
ants was  one  that  was  to  be  settled  amongst  them- 
selves, and  could  not  come  between  plaintiff  and  his 
claim  against  first  defendant  under  the  old  decree. 

In  this  case,  in  consequence  of  the  length 
of  time  during  which  the  litigation  has 
lasted,  and  the  great  variety  of  orders  that 
have  been  made,  there  is  some  little  difficulty 
in  asceriaining  really  what  the  matters  in 
dispute  between  the  parties  are. 

It  appears  that,  so  long  ago  as  31st 
August  1863,  a  decree  was  obtained  in  this 
Court  by  Mothoora  Nath  Dass,  the  present 
judgment-creditor,  against  twelve  persons — 
six  of  whom  had  appeared  and  defended 
the  suit,  and  six  of  whom  had  not  appeared  at 
all.  The  plaintiff  had  originally  claimed  a 
considerable  share  of  the  property,  but  he 
obtained  a  decree  only  for  a  much  smaller 
share  which  he   was  declared   entitled    to 
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recover  with  wasilar.  The  plaintifi  got 
into  possession  of  the  share  to  which  he 
was  entitled  under  the  decree  on  the  loth 
July  1865.  He  subsequently  took  pro- 
ceedings to  recover  his  wasilat.  The 
present  appellant  Isa  Khan  was  one  of  the 
parties  who  did  not  appear.  Having  been 
directed  to  pay  wasilat,  he  appealed  to  this 
Court;  and  this  Court,  on  the  23rd  January 
1873,  upon  an  objection  taken  by  him, 
decided  that  he  was  liable  under  the  decree, 
because  the  plaintiff  clearly  charged  him 
jointly  with  others  with  having  ousted  him 
from  the  property.  The  Court  goes  on  to 
observe  that,  if  he  did  not  choose  to  appear 
in  the  suit,  his  plea,  that  he  had  not  been 
in  possession,  could  not  be  listened  to. 
Subsequently  to  that,  this  Court,  upon  a 
petition  of  review,  seems  to  have  modified 
the  review  of  the  liability  of  Isa  Khan  under 
the  decree  to  this  extent.  The  learned 
Judges  who  heard  the  case  appear  to  have 
come  to  the  conclusion  that  Isa  Khan  would 
not  be  liable  under  the  decree,  if  he  could 
prove  that  he  did  not  acquire  his  interest 
in  the  property  until  the  year  1268,  and 
that  he  was  never  in  possession  of  the 
property  benami  or  otherwise  prior  to  that 
date.  The  Court  thought  that,  upon  proving 
this  to  the  satisfaction  of  the  Court,  he 
should  be  absolved  from  any  liability  to 
wasilat.  To  that  extent,  the  learned 
Judges  modified  their  previous  decision 
upon  the  question  of  Isa  Khan's  liability. 
Simultaneously  with,  or  shortly  before, 
that,  upon  the  appeal  of  another  of  the 
defendants  in  the  original  suit,  namely, 
MussamutBoollakun,  the  Court  had  directed 
a  remand  in  her  case,  and  in  their  judgment 
they  say  that  the  grounds  taken  by  Boollakun 
were  that  wasilat  had  been  claimed  for  a 
period  during  which  she  was  not  in  posses- 
sioa;  «s4  abo  that,  if  she  was  in  possession 
at  all»  aiie  was  not  in  possession  of  the  share 
of  R08800I  Khan,  that  being  the  share  which 


had  passed  by    the  sale  to  the 
The  argument    now    is  that,  inasai 
the  Court  thought  fit  in  BooUakmi's 
remand  both  these  points  for  the 
tion  of  the   lower  Court,  both  those 
ought  to  be  considered  ta  the  case  of 
Khan  also.  As  a  matter  of  fact,  in  the 
Isa  Khan,  the  only  questioa  that  hai 
considered  by  the  lower  Court  is 
or  no  he  was  in  possession  at  all 
1368,  and  upon  its  being  foand  that 
not  come  into  possession  at  the  time'' 
alleged,  namely,  in  1273,  when  he  not 
purchased,  but  that    he   really  came 
possession  in  1258,  when  the  sale  was 
of  the  share  of  one  Mokim,  of  which 
found  to  be  the  real,  although  not  the 
nal,  purchaser,  his  name  is  included  if  i 
decree.     It  is  now  admitted  that  dial 
ing  of  fact  cannot  be  contested  in 
and  therefore  the  only  question  that 
to  be    considered   in   Isa   Khan's 
whether  or   no    the    other    point,  nai 
whether  he  tvas  in  possession  of  the 
of  Rossool  Khan,  is  necessary  to  be  ii 
into  in  this  case. 

Now,  the  reason  why  it  is  neccssaiy 
us  to  consider  in  Isa  Khan's  case  wbst 
Court  really  meant  to  say  in  BoollakoD*si 
is,  because  U  is  not  likely  that  the 
when  construing  one  decree,  iocendetf 
give  it  a  different  effect  in  one  case 
that  given  to  it  in  the  other;  and  i 
appeared  from  the  judgment  in  Boollibu 
case  that  the  Court  thought  that  it  was 
material  question  to  be  determined 
or  no  the  share  which  she  was  in 
of  was  the  very  share  which  the  plaifltf' 
had  recovered — if  that  was  clearly  the  opiw* 
of  the  Court  in  Boollakun's  case— wc  shoaH 
be'very  unwilling  to  put  a  different  consl^l^ 
tion  upon  the  opinion  of  the  Cooit  io  ^ 
Khan's  case.  But  Mr.  Sandel's  contention, 
which  is  a  very  reasonable  one,  is  that,  f k^ 
the  Court  remanded  BooUakon'scas^*^ 
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clid    not    express  any    opinion    as    to    the 

importance  or  value  of  the  question  raised 

t>y  her;  they  merely  found  this,  that  there 

^w^as  a  petition  upon  the  record  put  in  by 

lier  ;  and  as  she  was  one  of  the  persons  made 

liable  for  mesne-profits,  and    that    petition 

raised  two  questions,  the  Court  must  dispose 

of    those  two  questions   before  any  decree 

cottld  be  made  against  her.      But  that  might 

be  either  by  determining  those  questions,  or 

by  showing  them  to  be  not  material.    The 

Oourt  did   not  consider   the    questions,   or 

pledge  itself  to  any  opinion  that  either  of 

those    points    was  a   point   of   importance. 

If   it  had  done  so,   undoubteJly  the  order 

which  was  made  a  few  days  afterwards  in 

Isa    Khan's    case    would     have    contained 

precisely  the  same  directions  as  those  given 

in  Boollakun's  case.     But  this  view  is  not 

only    consistent    with    the  judgment,   it  is 

also  in  accordance  both  with  the  law  and 

the  history  of  this  case.     It  could  make  no 

difference  in  this  case   whether  Isa  Khan 

was  in  possession  of  the  particular  share  of 

Rossool  Khan  or  not.     In  fact,  in  a  case  of 

this  nature,  ic  would  be  almost  impossible 

to  ascertain  that,  and  it  is  wholly  immaterial 

in  the  view  taken  by  this   Court   upon   the 

question  of  the  liability  of   Isa  Khan,  and 

which    was    only    modified    to  the    extent 

I    have  mentioned.    The  view    taken   was 

that  all  the  persons  who  were  in  possession 

of  that  property    had    joined    together    in 

ousting  the  plaintiff ;  and,  if  that  was  so,  they 

ivere  all  equally  liable  for  the  mesne-profits. 

Any  question  as  to  who  was  in  possession  of  a 
particular  portion  of  the  property,  and  as  to 
how  much  he  was  in  possession  of,  will  have 
to  be  disposed  of  amongst  themselves  in 
any  suit  that  may  be  brought  for  contribu- 
tion. This  view  is  not  only  consistent  with 
the  law  of  the  case,  but  the  whole  history 
of  the  case  points  to  the  same  direction. 

The  sole  contention,  as  far  as  we  can  see 
from  so  much  of  the  proceedings  as  the 
Vol.  XXV. 


parties  have. chosen  to  place  before  us,  has 
been  all  through  that  Isa  Khan  was  not  in 
possession  of  the  properly  at  all,  and  that 
the  property  was  purchased  by  Nujud  Ali, 
and  afterwards  by  Bollakun,  from  whom  Isa 
Khan  purchased  it,  the  whole  contest  being 
whether  the  original  purchase  was  really 
a  purchase  on  his  behalf  or  npt.  After 
the  order  of  remand,  it  appears  that  Isa 
Khan  put  in  a  petition,  and  the  only 
question  which  he  then  asked  the  Court  to 
determine  was  that  general  question,  namely, 
whether  he  had  a  share  in  this  property 
benami  in  the  name  of  BooUakun,  or  whether 
the  origin  of  his  title  began  after  the  year 
1 268.  Under  these  circumstances,  we  have  no 
doubt  that  the  Subordinate  Judge  was  right 
in  dealing  with  the  only  question  which,  in 
fact,  he  was  asked  to  deal  with,  namely, 
whether  the  purchase  was  really  a  purchase 
on  behalf  of  Isa  Khan,  or  whether  he 
purchased  from  her  in  1268.  Therefore, 
so  far  as  Isa  Khan  is  concerned,  the  whole 
question  in  issue  has  been  tried,  and  the 
appeal,  so  far  as  it  relates  to  Isa  Khan, 
must  be  dismissed  with  costs.  With  fegard 
to  BooUakun,  it  appears  to  us  that,  as  soon 
as  it  was  found  that  she  only  held  the 
property  benami  for  Isa  Khan,  then,  in 
accordance  with  the  principle  laid  down 
in  the  remand-order  of  this  Court,  she,  not 
being  in  possession  really  on  her  own  behalf, 
but  only  holding  benami  for  Isa  Khan,  ought 
not  to  be  made  liable  under  this  decree. 
Whether  or  no  that  view  is  correct  it  is  not 
now  material  to  inquire,  because  Mr.  Sandel 
has  not  pressed  before  us  to  order  the  decree 
to  be  executed  against  her.  Her  name, 
therefore,  will  be  struck  out,  and  so  far  the 
order  of  the  Court  below  will  be  amended. 

The  only  question  is  how  the  costs  will 
be  disposed  of.  We  think  that,  under  the 
circumstances  of  the  case  as  between  Boolla-^ 
kun  and  the  judgment-creditor,  each  parly 
should  pay  its  own  cpst§;  in  all  the  Courts. 
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The  14th  July  1876. 

Present: 

The  Hon'ble  F.  B.  Kemp  and  E.  G.  Birch, 

Judges, 

Khas  Possession — Setting^  up  Title— Onus  of 
Proof— Stamp  Law— Ticcadar. 
Case  No.  2020  of  1875. 
Special  Appeal  from   a  decision  passed  by 
the  Officiating  Judge  of  Zillah    Patna, 
.    dated    the    r^th    of  June    i8j$y   affirm- 
ing  a  decree  of  the   Additional  Moonsiff 
of  that  District^  dated  the  24th  of  March 

Ram  Sarun  Sahoo  and  Jankee  Sahoo 
for  self  and  guardian  of  Ram  Kalawan 
Sahoo,  Ramphul  Mahton,  and  Gunga 
Bishoon  Rawut  (Plaintiffs),  Appellants^ 

versus 
Veryag  Mahton- (Defendant),  Respondent, 

.  Moonshee  Mahomed  Yusuf  for  Appellants. 

Baboo  Gooroo  Dass  Banerjee  for 
Respondent. 

Plaintiff  havtnjjT  sued  for  khas  possession  of  the  land 

in  suit,  contending  that  it  was  the  only  portion  of  a 

village  which  defendant,  who  had  been  hoidini?  it  on  a 

lease/  had  refused  to  restore  on  the  expiry  of  the  lease ; 

and  defendant  having  contended  that  he  had  purchased 

the  land  from  third  parties  who  had  got  their  title  from 

former  proprietors,  and  that  he  had  been  holding  a 

kashtkaree  title  under  which  he  had  obtained  a  right 

of   occupancy,   the    Hi^h  Court    held  that  the  onus 

of  proof  of  the  title  which  he  was  setting  up  against 

the  zemindar  lay  on  defendant,  and  remanded  the  case 

TOr  decision  after  receiving  evidence  on  the  point. 

J,  The  lower  Court  having  sent  back  the  case,   after 

nnding  that  the  land  in  suit  was  divided  into  two  parts, 

the  purchase  of  one  of  which  had  been  clearly  proved 

by  tne  defendant,  who,  moreover,  had  acquired  a  right 

xX  occupancy  in  the  other  part,  the  purchase  of  which 

he  had  not  proved,  and  holding  that  the  defendant  was 

thus  entitled  to  possession,  hrld  by  the  High  Court 

that  defendant  was  en(:itled  to  retain  possession  of  the 

part  the  purchase  of  which  he  had  proved,  but  that 

plaintiff  must  obtain  possession  of  the  remainder,  and* 

that  the  costs  must  be  divided  proportionately. 

A  plea  set  up  by  the  plaintiff,  that  the  deed  of  sale 
filed  had  been  originally  unstamped,  and  that  the  loiver 
Court  was  incompetent  to  supply  the  deficiency  of  the 
stamp  by  paying  the  penalty  in  the  appellate  stage  of 
the  suit,  was  overruled. 

It  having  been  found  that  the  defendant  had  been 
holding  as  ticcadar  that  part  of  the  land  which  he  had 
not  purchased,  held  that  a  ticcadar  is  bound  to  restore 
his  holding  to  the  zemindar  in  the  condition  in  which 
he  got  it  when  his  lease  is  over. 

Kemp^  J, — This  case  was  remanded  by 
this  Bench  on  the  26ih  of  February  1875. 
We  were  of  opinion  that  the  case  had  been 
decided  on  a  wrong  principle  by  both  the 
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lower  Courts,  and  we  held  that  the  p 
iffs  were  admiitcdly   zemindars  or 
that   I  he   defendant  did   not  deny 
was  the  plaintiffs'  lessee  ;   that  the 
ifis    alleged    that    the    nioazah«    iacli 
all  the  lands  appertaining  thereto,  had 
leased    to    the    defendant ;     that 
these  lands  were  certain  zeraet  lands: 
on   the   expiry   of  the   lease  the  def< 
gave  possession  of  all  the   lands  widr 
exception  of  the  zeraet  lands  which 
subject  of  the   suit ;  and   that  the  pi 
therefore  sued  for  khas  possession  of 
lands.     We  also  stated   that   the  dctei 
had   set  up  a    special    allegation   that 
was  holding  these  lands  by    purchase 
third   parties,   deriving  their  title  from 
former    maliks ;    and   that    the   tide 
which  the  defendant  claimed  to  bold 
kashtkaree    title,    which,    he    alleged,, 
him    a    right  of   occupancy.      We  f 
held    that    the    onus    was   clearly  00 
defendant  who   was   setting   up  a   tide 
defeat     the    plaintiffs'    adtnitted    right 
zemindar,    and    that    it    was    for   him 
prove    the    tenure    which     he    set    op 
defeaiing   the   plaintiffs*   right   as  maiik:- 
khas  possession.     The  case  was,  tb 
sent  back  to  the  Judge  with  directions  tft] 
into  the  case  of  the  defendant,  and  to 
it  after  considering  the  evidence  add 
by  him  in  support  of  his  alleged  title. 

On  remand,  with  reference  to  47 
ghas  out  of  the  107  beeghas,  the  subj 
of  suit,  the  Judge  found  that  the  defen 
had  proved  his  purchase  from  the  for 
maliks ;  and,  wiih  reference  to  the  rema^ 
ing  60  beeghas,  that  the  defendant  ^i 
not  able  to  prove  his  alleged  purchase,  W 
that  he  had  acquired  a  right  of  occapan^  j 
He,  therefore,  was  of  opinion  that  the  qu«*  | 
tion  in  the  case,  namely,  whether  the  de^ 
fendant  had  proved  a  case  which  was  suffi- 
cient to  prevent  the  plaintiffs'  claim  foe 
khas  possession,  ought  to   be  answered  in 
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t-  Atnnnative,  and  that  he  was  bound  to 
m  that  the  defendant  had  proved  his  case. 
The  plaintiff  is  the  special  appellant 
Core  us^  and  the  two  points  taken  in 
eicial    appeal   are,  first,   with  reference  to 

k  47    beeghas,    that    the    Judge    should 

>.  • 

sre  held  that  the  deeds  of  sale,  dated  the 
Ih  and  20th  Srabun  1265,  for  32  bee- 
las,  and  15  beeghas  of  land  respectively, 
^  a  total  of  47  beeghas,  were  inadmis- 
j|le    in    evidence,    inasmuch   as   they   did 

bear  the  proper  stamp.     With  reference 

the  60  beeghas,  the  ground  taken  in 
il^ial  appeal  is,  that  the  special  appel- 
pt  having  purchased  at  a  sale  for  ar- 
ttrs   of   Government  revenue,   the   former 

iprietors    had    no    title    of   any     sort   to 
rt  against  the   special   appellant,    or  to 

Bvey  to  the  defendant  ;  that,  even  if  the 
jfendant  cultivated  any  land,  which  the 
ecial  appellant  denies,  he  cultivated  as 
Xadar,  and  that,  in  resisting  the  pre- 
ut  suit  for  khas  possession,  the  defend- 
It  cannot  rely  upon  any  possession  held 
hinj  during  ihe  period  he  was  a  ticca- 
,    and      that     cultivation    under      such 

paciiy    would    not    give   him    a    right    of 
opancy,  or,   in  other  words,  a  right   so 

lo   defeat  the  claim   of  the  plaintiffs  for 

as  possession. 

With  reference  to  the  first  ground  no 
liithority  was  quoted  by  the  pleader  who 
^pears  for  the  special  respondent  as  to 
%t  Lower  Appellate  Court  not  being  com- 
?!Ctent  to  direct  the  party  who  filed  the 
Iceds  of  sale  to  supply  the  deficiency  of 
stamp  in  the  appellate  stage  of  the  case. 
These  documents  were  admitted  in  the 
first  Court  without  objeciion,  and  the 
Judge  permitted  the  special  respondent 
lo  pay  the  additional  stamp-fee  required 
tinder  the  Stamp  Law.  Tiiere  is  one  de- 
cision on  the  point  in  23  Weekly 
Reporter,  page  170,  in  a  case  decided  by 
a.  single    Judge    silting  on  special  appeals 
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under  50  rupees  in  value.  Mr.  Justice 
McDonell,  the  presiding  Judge  in  that 
case,  held  "  that  it  has  been  frequently 
held  by  this  Court  that  a  document  once 
received  without  objection  should  not  be 
rejected  on  appeal  when  the  irregularity 
is  one  not  affecting  the  merits  of  the  case 
under  section  350  of  Act  VIIL  of  1859." 
The  stamp  there  was  deficient,  and  the 
deficiency  was  allowed  to  be  made  up  in 
the  appellate  stage.  Then  there  was  a  case 
before  their  Lordships  in  the  Privy  Coun- 
cil, which  is  to  be  found  in  17  Weekly 
Reporter,  page  554.  Their  Lordships 
there  observed  that  "  considerable,  and  per- 
haps undue,  laxity  in  admitting  documents 
has  been  sometimes  allowed  by  the  Indi- 
an '  Courts ;  but  their  Lordships  consider 
that,  whilst  it  may  not  be  desirable  in  all 
cases  lo  apply  strict  aid  technical  rules 
to  the  admissibility  of  evidence  in  the 
Courts  in  India,  the  substantial  principles 
on  which  the  authenticity  and  value  of 
all  evidence  rest  should  be  observed." 
Now,  the  Judge  in  this  case  found  that 
these  documents  were  authentic  documents, 
and  had  been  executed  by  the  former 
maliks  at  a  period  prior  to  the  purchase 
of  the  special  appellants.  He,  therefore, 
held  that  the  objection  was  a  technical 
one  made  at  a  late  stage  of  the  case,  and 
that  it  could  not  in  any  way  affect  the  merits 
of  the  case.  We,  therefore,  overrule  the  objec- 
tion as  to  the  inadmissibility  of  these  docu- 
ments as  evidence,  and  confirm  the  Judge's 
finding  with  reference  to  the  47  beeghas. 
With  respect  to  the  60  beeghas,  we  differ 
from  him.  It  has  been  held  in  a  case 
decided  by  this  Court  on  the  6th  of  April 
1876  by  Mr.  justice  Glover  and  Mr. 
Justice  Pontifex  "that  a  purchaser  at  a 
Government  sale  for  arrears  of  revenue" 
—which  is  the  position  of  the  plaintiffs  in 
the  present  suit— "  is  entitled  to  all  the 
lands    situate    within    his    purchased    pro- 
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perty."     And   we   may    observe    here    that 
this  principle   is  also  laid   down   by   their 
Lordships     in    the     Privy     Coancil.    The 
leayned  Jadg^es   go   on  to  say  that   ''the 
onus  would   lie  heavily  on  the  defendants 
to  show  that  in  that  estate    they    had    a 
right  of  occupancy   which   would    prevent 
the  plaintiff  entering  into  khas  possession." 
It  was  said   in   that  case,   as  in  this,  that 
the    defendant    had    admittedly    been     in 
possession    for    some    years    as    under    a 
ticca  lease.    And   the  Judges  then  observ- 
ed that  the  ticca   lease  would   not  confer 
a  right  of  occupancy  on   the   lessee,  how- 
ever    long     it    lasted.     Ic    appears    to    us 
that,    following    that    ruling,    a    ticcadar 
cannot  create  any  right  in   others,   or  by 
occupying  -as  a  ticcadar  for  a  long  period 
create  any    right    in    himself    as    against 
the    zemindar.     A    ticcadar    is    bound    to 
restore   the  lands  to  his   zemindar   in  the 
same  condition   in  which   they  were  when 
the    lease    was  granted.     In   this  view  of 
the  case,   we  reverse  the  decision  of  the 
Judge  in  respect  of  the   60  beeghas,   and 
hold  that  the   plaintiff   is   entitled  to  khas 
possession  of  these   60   beeghas.     His   de- 
cision with   reference  to  the   47   beeghas, 
the    sale    of  which   is   proved,  and  which 
sale    took  place   anterior  to  the  purchase 
of    the    plaintiff,    will    be    affirmed.     The 
decision   is   modified   to   the   above   extent 
with  costs  in  proportion. 
Birch,  y,  —I  concur. 


The  17th  July  1876. 

Present : 

The  Hon'ble  W.  Ainslie  and  W.  F. 

McDonell,  Judges, 

Landlord  and  Tenant— Instalments  of  Rent- 
Double  Payment 

Cases  Nos.  1782  and  1793  o^  1875. 

Special  Appeals  from  a  decision  passed  by 
the  Second  Subordinate  Judge  of  Ziilah 
Backergunge,   dated  the  28th  May  iS'^s^ 


modifying  a  decree  of  the    Third 
Moonsiff  of  thai  District^  dattd  the 
August  18^4, 

Surreshoollah  (Defendant),  AppeUni^ 

versus 

Ram  Coomar  Goopta  (Plaintiff), 
Respondent. 
Baboo  Grija  Sunker  Mozoomdar  far 
Appellant. 
Baboo  Kashi  Kant  Sein  for  Respond 

Where  an  execution-sale  convey^  a  way  a 
rights,  and  the  questioop  whether  the  interest 
away  existed  separately  from  the  parent  csatr^ 
survived  the  sale,  or  existed  dspendently  <»  the 
estate,  and  went  with  the  sale,  was  decided  m 
of  the  plaintiff,  held  that  the  claim  raust  be 
as  though  it  had  been  brought  by  the  orr^oaJ 
if  no  sale  had  taken  place  ;  and  that,  if  defeadaiti 
by  acting  on  his  own  judgment,  made -faimsdf '" 
to  pay  twice  over,  he  must  bear  the  coosequeaces^ 
own  mistake. 

Where  it  does  not  appear  that  rent  is  payabltk 
stalments,  it  must  be  assumed  to  be  payable 

Ainslie ,  J , — Twk  plea  of  the  defc 
that  the  relation  of  landlord  and  tenant 
not  exist  between  the  plaintiff  and  biniy 
not  maintainable.     Gopal  Khan  was 
tedly  the  owner  of  the  howla  and  the 
entitled    to  the     rents   until    his  title 
determined     by    the      execution-sale, 
plaintiff  is  merely  an  assignee  of  the 
rents  siid  to  have  been  due  to  Gopal. 
title  of  the  plaintiff  as  to  part  of  the 
sued  for  certainly  ceased  from  the  date 
the  sale  to  Chunder  Madhub.     This  was 
Bhadur   1277,   and  probably   there  «as 
kist    for  the  year    1277  then  due  ;  at 
rate,  it  does  not  appear  that  the  rent 
payable  in  instalments,  and  we  must  take 
to  be  a  rent  payable  annually.  Conseqaendj 
the  sale  will  bar   the  right  of  the  plaii 
to  recover  for  any  portion  of  the  three 
to  the  extent   of  any  interest  of  Gopal  Kba 
conveyed  by   the   sale.     The  only  qnes 
in  the  suit  was,  whether  there  was  any 
standing  title  in  Gopal  which  is  now  vestc 
in  plaintiff,  and  we  must  deal  with  it  as 
Gopal   was  suing  in  his  own   name.    Thel 
defendant  is  clearly    entitled    to  raise  tbe{ 
defence  that  bis   landlord's   title  has  been 
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extinguished  entirely  or  in  part  by  operation 
of  law.  The  assertion  of  the  plaintiff  is,  that 
there  is  in  the  zemindari  a  howla,  Hyat  Khan, 
of  which  Gopal  held  a  one-fourih  share. 
The  defendant  asserts  that  Gopal's  quarter 
share  of  the  howla  was  a  distinct  howla  in 
plaintiff's  4-anna  share  of  the  zemindari, 
and  that  Chunder  Madhub  purchased  it  in 
execution  of  a  rent-decree.  Both  the  Courts 
concur  in  finding  that  the  interest  of  Gopal 
in  howla  Hyat  Khan  is  an  interest  in  a 
single  holding  subordinate  to  the  entire 
zemindari,  and  not  an  interest  carved  oxxl  of, 
and  detached  from,  the  original  howla,  and 
separately  subordinate  to  a  separated  share 
of  the  parent  estate.  If  this  finding  is  cor- 
rect, and  in  special  appeal  it  is  not  open  to 
question,  the  construction  put  on  the  sale- 
pertificate  is  correct.  It  conveys  Gopal's 
interest  in  howla  Hyat  Khan,  appertaining  to 
Neel  Money  Mitter's  share  in  the  zemindari. 
If,  as  found,  a  fraction  of  the  entire  howla, 
and  not  a  separate  minor  howla,  was  in  Neel 
Money  Mitter's  share,  and  Gopal  had  one- 
fourth  of  that  fractional  portion,  the  sale 
passed  one-anna  only.  In  speaking  of  annas  in 
respect  of  this  zemindari  it  is  to  be  understood 
that  20th,  and  not  i6th,  parts  are  intended. 
The  Lower  Appellate  Court  has  found  as 
a  fact  that  the  estate  was  divided  into 
20  principal  parts,  which  seem  to  have 
been  called  20  annas,  so  that  4  annas  is  a 
one-fifih,  and  not,  as  ordinarily  understood, 
a  one-fourth,  share  of  the  whole  zemin- 
dari. A  one-twentieih  share  of  the  estate, 
which  in  the  judgment  is  called  a  one- 
anna  share,  is,  no  doubt,  in  this  view,  only 
16  gundas  when  expressed  in  the  u^ual  way 
in  which  the  primary  division  is  into  sixteen 
parts.  The  first  ground  of  appeal,  to  the 
effect  that  no  decree  could  be  made  for  a 
portion  of  the  rent  of  the  holding,  was  not 
taken  in  the  Court  below,  although  this 
objection  applies  to  the  judgment  of  the 
first  Court  as  well  as  to  that  of  the  Lower  ' 


Appellate  CourU  We  cannot  say  that  the 
Judge  bf  the  Lower  Appellate  Court  was  in 
error  in  not  deciding  that  which  he  was  not 
asked  to  decide.  As  to  the  objection  that  the 
defendant  has  been  by  this  judgment  made 
liable  to  pay  twice  over,  we  can  only  say 
that  his  position  may  be  unfortunate;  bat  if 
he  made  a  mistake  in  respect  of  the  extent 
of  the  share  of  Gopal  which  had  passed  by 
the  execution-sale,  and  acted  on  his  own 
judgment,  he  must  bear  the  consequences  of 
his  own  mistake.  The  appeal  is  dismissed 
with  costs.  The  same  judgment  will  apply 
to  No.  1793. 


The  31st  July  1876. 

Present  : 

The  Hon'ble  W.  Markby  and  W.  Ainslie, 

Judges. 

Endowment  —  Surbarakari  Rig^ht  —  Wuqf~In« 
alienabie  Right  —  Firman  —  Fntwa  —  Inam 
— Intention  of  Founder. 

Case  No.  1889  of  1875. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Zillah  Midna- 
porey  dated  the  22nd  of  July  18 J^^ 
reversing  a  decree  of  the  Subordinate 
Judge  of  that  District,  dated  the  2*jth 
May  18^4, 

Syud  Asheerooddeen  alicts  Kalla  Miah 
(Plaintiff),  Appellant, 

versus 

Sreemutty  Drobo  Moyee,  widow  of  Gudda 
Dhur  Ghose  (Defendant),  Respondent. 

Mr.  Woodroffe  and  Baboo  Kally  Mohun 
Dass  and  Moonshee  Mahomed  Vusuf  for 
Appellant. 

Baboo  Mohiny  Mohun  Roy,  Moulvie 
Murhamut  Hossein,  and  Baboo  Jugut 
Chunder  Banerjee  for  Respondent. 

Where  the  mutawalli  of  an  endowment  sought  to 
recover  his  surbarakari  right  in  two  villages,  of  which 
he  had  been  dispossessed  by  a  person  who  had  obtained 
a  decree  against  him  personally,  and  taken  out  execution 
against  the  endowment ;  and  the  said  judgment-creditor 
contended,  1st,  that  the  proceeds  of  tne  endowment  had 
been  appropriated  to  other  purposes  than  those  specified 
in  the  firman  creating  it ;   2nd,  that,  as    the  firman 
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contained  no  rule  of  succession  by  inheritance  or 
otherwise,  plaintiff  could  not  claim  to  be  mutawalli 
simply  in  virtue  of  his  being;  a  descendant  of  the 
orif^inal  mutawalli ;  and,  Jr^,  that  the  use  oF  the  term 
'inam '  in  the  6rman  showed  that  the  i^rant  was  in  the 
nature  of  a  personal  endowtnent :  Found  that  the 
nature  of  the  firman  removed  all  doubt  of  the  wuqf 
character  of  the  endowment;  and  hbld,  firstly t  that 
the  misappropriation  of  wuqf  funds  mig^ht  form  the 
subject  of  a  suit  to  compel  the  mutawalli  to  do 
his  duty,  but  could  not  alter  the  essential  nature 
of  his  trust ;  secondly,  that  the  question  of  the  right 
of  the  plaintiff  to  succession  could  not,  for  the  first 
time,  be  raised  in  this  stag^e  of  the  case ;  and,  thirdly, 
that  a  grant  should  be  construed  according  to  the 
intention  of  the  founder,  and  not  according:  to  the 
strict  interpretation  of  any  particular  word,  the  word 
'  inam '  being^  indiscriminately  applied  to  personal 
grants  and  religious  endowments. 

Markby,  J, — This  was  a  suit  brought  by 
the  plaintiff  for  confirxnation  of  his  surbarakari 
right  in  a  wuqf  property  consisting  of  two 
mouzahs  in  ihe  District  of  Midnapore.  He 
asks  to  have  it  declared  that  this  right  is 
unsaleable,  and  he  also  asks  to  be  confirmed 
in  his  mutawalliship  of  the  wuqf  property. 

The  dispute  has  arisen  out  of  certain 
execution-proceedings  taken  by  the  defendant 
to  obtain  satisfaction  upon  a  decree  which 
she  holds  against  the  plaintiff.  There  was  a 
sale  in  execution  at  the  defendant's  instance, 
at  which  the  defendant  became  purchaser 
of  some  rights  of  the  plaintiff  in  the  two 
mouzahs.  The  parlies  are  not  agreed  upon 
what  was  really  sold,  but  in  the  view  which 
I  take  of  the  case,  it  is  immaterial. 

The  Subordinate  Judge,  upon  issues  pro- 
perly framed,  held  that  the  two  villages  were 
wuqf,  that  the  plaintiff  was  the  mutawalli, 
and  that  the  rights  of  the  mutawalli  could 
not  be  sold  in  execution. 

The  District  Judge,  on  appeal,  has  found 
that  the  property  was  not  wuqf. 

The  question  before  us  is,  whether  the 
District  Judge  was  right  in  this  finding.  It 
was  expressly  admitted  before  the  District 
Judge  that  the  appeal  turned  solely  upon 
this  issue. 

In  my  opinion,  the  Subordinate  Judge 
was  right  in  holding  the  property  to  be  wuqf. 
It  appears  by  a  recital  in  a  firman  granted  by 
the  Emperor  Alumgeer  in  the  year  1089  H. 
that  prior  to  that  time  these    two  mouzahs 


'  had  been  appropriated   for  the  purpose 
meeting  the  charges  of  fakirs  and  stai 
of   the    Mudrassa    and    the    khankah 
musjeed   of   Moollah    Darvish    Hosseia. 
don't  understand  it  to  be  de  lied  that 
is   sufficient  to  constitute   a  wuqf;  hot 
firman  goes  o^  to  command  that  the  y1 
of   these   mouzahs  "shall    continue,  as 
formerly  were,  at  a  jumma  of  15,000 
in   the   character   of   his  "  Maddad 
according  to  the  term  of  the  grant;  2jA\ 
in  order  that  he  may  apply  the  proii 
these  lands  to  meet  the  charges  of  the 
dents  of  his  Mudrassa  and  musjeed. 
Che  argument  before  us  has  been  that 
words  "  in   the    character   of  hi%   Mj 
Mash "   show  that  the    properly    wis 
wuqf,  but  that   Darvish   Hossein  had 
beneficial   interest  in   the    property, 
might  be  seized  and  s  jld  in  execatio.i. 

In  my  opinion,  it  is  not  necessary  to 
sider  whether  (as  the  District  Judge 
to  think)  the  term  wuqf  only  applies 
the  property  is  devoted  exclusively  to 
table  pi^rposes,  because,  in  my  opinion, 
property  is  exclusively  devoted  to  the 
table  and  pious  purposes  mentioned 
and  the  mutawalli  takes  no  beneficial  uite^H 
est  in  it  whatsoever.  -\ 

I  am  quite  satisfied  to  rest  my  jadgmd^ 
upon  this  point  on  the  futwas  of  the  Ibjii 
ooUKoozat,  and  of  the  mufti  given  to  tli0 
Sudder   Court  in  the  year  1814  upon  di 
very  firman,   which   was  accepted    by  tn 
Sudder  Court,  and  which  is  set  out  at  lengff; 
in  a  case  reported  in  6  W,  R.,  P.  C,  p.  %* 
That    futwa    is    as    follows:     "As  in  tlit 
firman  it  is  written  that  the  produce  d  tbe 
lands  specified  is  to  be  applied  to  meet  thft 
charges  of  students  of  the   Mudrassa  affl( 
musjeed  of  Moollah  Darvish  Hossein,  m* 
as  it  is  not  written  that  the  said  MooIItfc 
shall  appropriate  the  produce  to  meet  the 
charges  of  his  family  and  children,  or  ibil 
he  shall  enjoy  the  same  with  his  family  aiHl 
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^Hdren,  it  therefore  appears  to  us  that  the 
in  question  has  been  fixed  as  wuqf  in 
('character  of  Maddad  Mash,  and  are  not 
e   to  sale  or  gift/'     I  do'not  think  we 

rX  to  depart  from  this  construction,  which 
been  several  times  since  acted  on,  and 
rr  questioned  by  authority  prior  to  this 
There  may  possibly  be  some  slight 
pbignaity  introduced  by  the  us2  of  the  word 
pEaddad  Mash,"  but  nothing  suQicicnt  to 
Ify  us  in  reversing  the  decision  of  the 
der  Court. 
e  District  Judge  seems  to  rely  to  some 
t  on  the  fact  that  the  profits  of  the 
s  are  not  now  appropriated  to  the 
es  indicated  in  the  firman.  Bat  the 
propriation  of  the  proceeds  cannot 
the  nature  of  the  trust,  if  the  muta- 
i  does  not  do  his  duty,  the  proper 
will  be  to  take  legal  measures  to 
pel  him  to  do  ic,  not  to  allow  the  proper- 
to  be  applied  to  the  satisfaction  of  his 
ivate  debts.  There  is  no  similarity,  be- 
n  this  case  and  that  in  3  W.  R.,  p.  143, 
re  the  Court,  having  regard  to  the  fact 
t  the  property  had  never  been  fVom  the 
in  fact  applied  to  religious  purposes, 
had  been  dealt  with,  even  by  the  origi- 
|U  grantor,  just  as  if  it  were  his  o^n,  held 
^uu  the  alleged  endowment  was  a  mere 
ibara. 

;  It  was  argued  that,  as  the  firman  contains 
1^0  rule  of  succession  to  the  mutawalliship, 
[^  plaintiff,  who  shows  no  appointment, 
pannot  claim  that  office  merely  as  descendant 
m  the  original  mntawalli,  Darvish  Hossein. 
I'BatI  do  not  think  that  the  defendant  can 
tiow  raise  that  question. 

It  was  determined  in  the  plai miff's  favour 
I  by  the  Subordinate  Judge,  and,  though  the 
;  )))aintiff  appealed  against  that  part  of  the 
decision,  he  subsequently  narrowed  the 
matter  to  the  simple  issue  above  stated, 
tod  I  do  not  think  he  ought  to  be  allowed 
How  to  open  any  other  question. 


1  do  not  consider,  however,  that  we  are 
bound  to  declare  that  the  plaintiff  is  muta-* 
walli  of  this  property.  The  admission  of 
the  defendant,  though  sufficient  to  justify  us 
in  making  a  decree  in  this  suit,  would  not  jus- 
tify a  declaration  to  that  extent. 

There  will  be  a  declaration  that  the  two 
Mouzahs  Eishenpore  and  Mashumpore  are 
wuqf  properly,  and  that  the  plaintiff  has 
no  beneficial  interest  therein  capable  of 
being  seized  and  sold  in  execution  ;  and  that, 
if  the  defendant  has  taken  possession  of  any 
part  of  the  property,  that  the  plaintiff  do 
recover  immediate  possession  thereof. 

The  plaintiff  will  be  entitled  to  his  costs 
in  all  the  Courts. 

Ainslie,  J , — 1  concur  in  the  judgment 
delivered  by  Mr.  Justice  Markby,  and  in- 
dependently of  the  previous  dealing  with 
this  firman  by  the  Courts,  I  think  the  pro- 
per construction  of  the  document  is,  that  it 
was  intended  to  create,  and  did  create,  an 
endowment  known  in  Mahomedan  Law  af 
wuqf . 

Ic  recites  that  there  had  already  been  a 
grant  of  two  villages  to  Moollah  Darvish 
Hossein  by  the  Governors  of  the  province 
for  certain  religious  and  charitable  uses;  and 
it  confirms  and  extends  the  grant  by  remit-* 
ting  the  revenue  assessed  on  those  villages 
that  the  grantee  might  expend  the  income 
for  the  objects  named,  and  the  endorsement 
shows  that  it  was  on  the  representation  that 
the  petitioner  was  so  applying  his  grant  that 
the  Emperor  was  moved  to  act. 

It  is  said  that  the  use  of  the  words,  hit 
Maddad  Mash,  shows  that  the  intention  was 
to  make  an  absolute  gift  to  the  individual 
with  a  condition  or  recommendation,  and 
that  the  gift  is  valid,  and  the  condition  con^ 
trolling  it  is  void.  The  authorities  referred 
to  by  Moulvie  Murhummut  Hossein  are  nqt 
parallel  cases,  and  the  rule  of  the  Mahome- 
dan Law  there  laid  down  is  based  op 
acknowledged  principles ;    but  in   this   ii\^« 
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stance  there  is  nothing  repugnant  in  the 
condition,  nor  is  there  any  qualification 
operating  in  favour  of  the  grantor  to  change 
the  nature  of  the  transaction  from  a  gift 
into  a  temporary  concession  of  the  enjoy- 
ment of  the  subject-matter. 

That  there  is  no  paiticular  force  in  the 
words  used  to  describe  a  royal  grant  is  to  be 
gathered  from  the  opinions  of  the  law- 
officers  in  the  case  of  Mussamut  Qadira 
vs.  Shah  Kubeerooddeen,  3  Select  Reports. 
In  that  case  there  were  two  firnoans  be- 
fore the  Court — in  each  the  gift  was  de- 
scribed as  Inani  AUumgha  to  be  enjoyed  by 
the  grantee  (and  his  descendants)  from  gene- 
ration to  generation — in  the  first  it  was  for  the 
expenses  of  the  khankah  of  Sheikh  Kubeer 
Darvesh,  in  the  second  it  was  for  the  ex- 
penses of  travellers. 

The  first  Court  held  the  grants  to  be 
endowments,  or  wuqf.  On  appeal  the  opi- 
nion of  the  law-officers  of  the  Provincial 
Court  was  taken,  and  at  a  later  stage  of  the 
case  the  matter  was  re-considered  by  one  of 
these,  and  eventually  by  the  Kazee-ool-Koozat. 
The  law  officers,  Abbas  All  and  Gholam 
Soobhan,  concurrently  returned  a  futwa  in 
which  they  state  as  follows  :  ''  It  is  true 
that  the  apparent  meaning  of  Mnam'is  to 
bestow  a  grant,  yet,  although  this  apparently 
involves  the  creation  of  a  proprietary  right, 
it  appears  from  the  evident  drift  of  the  fir- 
man that  Shah  Kubeer  Darvesh  cannot  be  the 
grantee. 

"The  firman  (the  first)  cannot,  therefore, 
be  held  to  create  a  proprietary  right,"  &c. 

Admitting  that  they  came  to  this  conclu-' 
sion  by  a  somewhat  artificial  construction, 
yet  it  is  clear  that  they  did  not  think  them- 
selves bound  to  stop  short  at  the  word  ''  inam," 
and  to  refuse  to  consider  the  intention  of  the 
grantor. 

The  Judge,  Mr.  Smith,  before  whom  the 
appeal  was  pending,  did  not  accept  the  above 
conclusion,  and,  among  other  reasons,  refers 


to   the  use  of  words  creating  a   hef' 
right,  stating  that  these  are  never  used 
deed    of    wuqf.       The    case     went 

m 

another  Judge  (Mr.   Harington),   the 
was  returned  for  re-consideration  to 
Ali  (Gholam  Soobhan  being  absent),  and 
officer    in   his  reply  observed   that    to 
word  **  inam,"  for  the  reasons  before 
attached  no  force,  and,  as  farther  prool 
the  nature   of  the    grant   did    not  ii 
on  the  word  adopted  to  convey   il,  he 
ed  certain  authorities,  and  adhered  i3 
former  opinion,  that  in  the  one  firniaa 
word  "inam*' expressed  the  creation  <^  a 
and  in  the  other  the  same  word  expr 
gift  to  the  individual. 

The  Kazee-ool-Koozat  declined  to 
mine  the  effect  of  the  term?  used  in  tlie 
firmans,  and  declared  that  reference 
be  had  to  the  custom  of  the  country, 
that  the  question  should  be  decided  by 
sense  attached   by   comn^n    usage  to 
expressions,  and  this  opinion  was  adopted 
Mr.  Harington. 

It  thus  appears  that  the  three  law-offi 
concurrently  held  that  a  grant  is  to  be 
strued   according    to   the  intention  of 
grantor,  and  not  according  to  the  strict  i 
pretatibn  of  the  panicuUr  word  of  gift 
by   him;  and   if  that  rule   of constructii 
which  is  as  accordant  to  reason  as  it 
held  to  be  to  Mahomedan  Law,  be  ad 
as  there  can  be  no  djubt  as  to  the  inteoli^ 
in  the  present  cise,  it  follows  that  this 
not  a  gift  to  the  individual.     The  abss 
of  provision  for  succession  by   children 
significant,  though  I  am  not  prepared  pi 
so  far  as  to  say  that  the  office  of  Sajj 
Nisheen  or  Muiawalli  is  not  heritable,  ani 
is  never  made  so  in  express  terms  in  a  deed\ 
creating  wuqf,  as  was  said  by  Mr.  Smiili  h. 
the  case  cited. 
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The  2nd  December  1875. 

Present : 

The  Ilon'ble  Louis  S.  Jackson  and  W.  F. 
McDonell,  Judges. 

Escape  frdm  illegal  confinements-High  Coort's 

powers. 

Reference  to  the  High  Court,  under  Section 
2q6  of  the  Code  of  Criminal  Procedure^  by 
the  Officiating  Sessions  Judge  of  Patna, 

The  Queen 

versus 

Rughoobur  Singh  and  Mussamut  Doolaroo. 

7%e  Legal  Remembrancer  for  the 
Prosecution. 

Where  a  patty  was  sentenced  to  ten  months'  impri- 
sonment for  escaping^  from  a  confinement  \^ich  he 
was  undergoing-  without  warrant  of  law,  and  without 
havinjBf  committed  an  offence,  the  High  Court,  in  the 
exercise  of  its  powers  of  interference,  set  aside 
the  sentence. 

Reference, — The  facts  of  the  case  are,  that 
one  Rughoobur  Singh  was  charged  before 
the  Cantonment  Magistrate  of  Dinapore 
with  the  "offence  of  escaping  from  law- 
ful custody,  and  was  convicted  and  sen- 
tenced to  rigorous  imprisonment  for  ten 
months  under  Section  224  of  the  Indian 
Penal  Code  on  April  26th,  1875.  C)n  the 
same  date,  one  Mussamut  Doolaroo  was  con- 
victed and  sentenced  to  two  months'  rigorous 
imprisonment  under  Section  216  of  the 
Indian  Penal  Code,  for  harbouring  the  accused 
Rughoobur  Singh. 

I  am  of  opinion  that  the  conviction  of  the 
above-named  two  accused  persons  is  illegal, 
and  ought  to  be  set  aside  for  the  following 
reasons : — 

The  accused  Rughoobur  Singh  was,  at  the 
time  of  his  escape  from  custod}%  in  confine- 
ment under  a  sentence  of  two  months' 
imprisonment  passed  by  the  Cantonment 
Magistrate,    on    April    21st,    1875,    under 
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Section  224  of  the  Indian  Penal  Code.  This 
sentence  was  reversed  by  this  Court  on  appeal ; 
and  as  the  decision  of  the  Appellate  Court 
is  final,  it  follows  that  the  conviction  of 
April  2i$t  was  illegal,  and  consequently  the 
confinement  of  accused  under  that  ccmvic- 
tion  was  not  "a  custody  in  which  he  was 
lawfully  detained''  within  the  meaning  of 
Section  224  of  the  Indian  Penal  Code. 

I  forward  copy  of  the  decision  of  this 
Court,  dated  June  14th,  1875,  setting  aside 
the  conviction  of  accused,  dated  April  21st, 

1875. 
I  have  not  thought  it  necessary  to  call 

for  any  explanation  from  the   Cantonment 

Magistrate,  for  the  Court  will  perceive  that 

the  sentence  passed  by  him  on  April  26th 

was  passed  before  the  previous  conviction 

of  April   2 1  St  had  been   declared  by  this 

Court  to  be  illegal. 

If  the  sentence  passed  on  Rughoobur  Singh 
on  April  26th  is  illegal,  it  follows  that  the 
sentence  passed  on  Mussamut  Doolaroo  on 
the  same  date  is  also  illegal. 

This  reference  was  not  made  at  an  earlier 
date,  because  the  fact  that  the  two  accused 
persons  had  been  sentenced  on  April  26th, 
under  the  particular  circumstances  stated, 
only  came  to  my  knowledge  on  the  2nd  in- 
stant, and  the  record  of  the  case  was  not 
received  until  to-day. 

Judgment  referred  to  by  the  Judge  in  his  " 
letter  of  reference. 

The  accused  has  been  convicted  and  sen- 
tenced by  the  Cantonment  Magistrate  of 
Dinapore  under  Section  224  of  the  Indian 
Penal  Code. 

The  "offence"  with  which  accused  is  said 
to  have  been  charged  is  that  of  having 
^'transgressed  by  going  into  the  regimental 
bazar,  late  at  night,  and  concealing  himself 
in  the  same  woman's  (2>.,  registered  prosti- 
tute's) hut." 

On  this  case  coming  up  in  anpeal,  I 
requested  the  Cantonment  Magistrateio  state 
under  what  provisions  of  the  law  the 
accused  can  be  held  to  have  committed  an 
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'*  offence  "  in  concealing  himself  in  the  prosti- 
tute's hat.  The  Magistrate  has  subroitted 
his  reply  in  his  letters  Nos.  13C  and  22C 
of  June  3rd  and  June  12th  respectively. 
I  am  of  opinion  that  the  conviction  in  this 
case  is  illegal,  because  there  is  no  proof  that 
the  rule  referred  to  by  the  Cantonment 
Magistrate,  to  the  effect  that  ''male  natives 
are  prohibited  from  entering  the  houses  of 
registered  prostitutes/'  has  ever  been  con- 
firmed by  Government  as  required  by  Section 
18  of  Act  XXII.  of  1864.  It  is  admitted  by 
the  Cantonment  Magistrate  that,  as  a  matter 
of  fact,  the  rale  has  never  been  confirmed 
by  Government;  but  he  considers  that  the 
rules  made  by  the  Quarter-Master  under 
orders  of  the  Commanding  Officer  are 
legally  binding  on  all  persons  to  the  extent 
of  making  the  transgression  of  such  rules 
an  ''  offence,"  as  defined  in  Section  40  of  the 
Indian  Penal  Code,  as  amended  by  Section  2 
of  Act  XX VII.  of  1870. 

But  to  support  this  contention,  it  must  be 
shown  that  the  act  of  entering  a  registered 
prostitute's  house  is  an  offence  actually  made 
punishable  by  law,  or  that  the  "public 
servant"  {i.e.,  the  Quarter-Master)  by  whom 
such  entry  was  forbidden  was  lawfully 
empowered  to  forbid  such  entry,  and  that 
the  offender  was  aware  of  such  prohibition 
{see  Section  188  of  the  Penal  Code).  And 
even  if  the  accused  had  been  guil^  under 
Section  188,  it  seems  very  doubtful  whether 
he  could  be  lawfully  arrested  without  a  war- 
rant. Certainly  he  could  not  be  so  arrested 
out  of  military  cantonment.  Looking  at 
Section  28  of  Act  XXII.  of  1864, 1  think  that 
the  prosecution  have  failed  to  prove  that 
accused  had  committed  or  was  charged  with 
an  offence  for  which  he  could  be  *'  lawfully 
apprehended,"  and  I  therefore  set  aside  the 
conviction  of  appellant,  and  direct  that  he  be 
released. 

Judgment  of  the  High  Court, 

Jackson^  y. — It  does  not  appear  to  us 
to  be  necessary  to  consider  whether  the 
Judge  is  right  in  saying  that,  inasmuch  as 
the  sentence  under  which  Rughoobur  Singh 
had  been  originally  confined  was  set  aside 
by  the  Appellate  Court,  the  proceeding  and 
imprisonment  of  Rughoobur  was  for  that 
reason  ab  initio  illegal  and  void.  All  that 
we  have  to  consider  in  the  present  case  is  whe- 
ther the  further  order  sentencing  Rughoobur  to 
ten  months'  imprisonment  for  escaping  from 
custod '  under  the  previous  warrant  ought 
to  be  upheld.  It  is  manifest  that  Rughoobur 
Singh  was  in  the  first  instance  arrested  and 


confined  absolutely  without  warrant  of 
He  committed  no  offence,  and  that 
was  imputed  to  him  was  no  offence, 
had,  notwithstanding  that,  undeigooe 
the  first  and  the  second  sentences  1 
siderable   term   of    impri$(KimenL 
being  had  to  that,  it  appears  to  us  that 
certainly  cannot  uphold  the  second  and 
later    conviction  which   deals  with  biD-' 
a  criminal  on  account  of  having  escaped 
confinement  under  the  first  sentence 
upon  him.    The  power  which  b  gr 
this  Court  is  very  wide  in  character  is 
matter.    We  shall  have  to  lock  berth  »■ 
legality  and  the  propriety  of  the  pi 
and  taking  the  above  view  of  the 
we  think  that  the  order  dt  the 
Magistrate   sentencing    Ragfaoobnr  on 
26th   April   to  ten    months'    impri^ 
must  be  set  aside. 
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The  14th  December  1875. 

Present: 

The  Hon'ble  F.  B.  Kemp  and  F.  A, 

Judges. 

Code  of  Criminal  Procedure,  Section  530— j 
dictioa— Police  report. 

(Miscellaneoos  Case.) 

Puddomonee  Dassee,  Petiiiomr^ 

versus 

Juggodumba  Dassee,  Opposiie  Partf. 

Mr.  W.  C.  Baneriee  and  Mr.  R.  T.  Ai 
for  the  Petitioner. 

Mr.  T.  D.  Ingram  for  the  Opposite  Pj 

Where  a  dispute  between  parties  is  not 
land  or  its  boundaries,  or  concerning  faooses, 
fisheries,  or  produce  of  land*  but  sinply  as  to 
collections  one  of  the  oarties  has  made,  andwlut 
he  is  entitled  to  collect  under  a  decree  of 
the  case  does  not  come  under  the  proviaoos  of    ^ 
of  1873,  Section  530,  but  under  the  mling  in  itf  Wd 
Cr.  Rul.,  pp.  55  and  36. 

Where  a  case  falls  under  Section  530,  and  the 
trate  proceeds  on  the  basis  of  a  poiice>report 
does  not  state  that  there  was  anv  collection  of  v 
the  part  of  the  oppoate  party,  the  proceedfn|r  is 
sufficient  proceedings  under  that  Section. 

Kemp,  7.— -On  the  25  th  of  0< 
rule  was  granted,  calling  upon  the  op] 
party,  Juggodumba  Dassee,  to  show  \ 
why  the  orders  of  the' Magistrate  of  Di] 
pore,  dated  the  nth  and  17th  of  Septe 
last,  should  not  be  set  aside.     Notice 
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was  issued  on  the  MagistratCi  and  the  record 
was  called  for. 

The  points  for  decision  before  us  are, 
xst,  whether  Section  530  of  the  Code  of 
Criminal  Procedure  is  applicable  to  the 
case,  and,  if  so,  whether  the  Magistrate  has 
acted  up  to  the  provisions  of  that  Section 
or  not. 

A  brief  history  of  this  case  appears  to 
me  necessary.  Puddomonee  Dassee  and 
Juggodumba  Dassee  are  sisters,  daughters 
of  the  late  Rashmonee  Dassee.  After 
considerable  litigation,  it  was  finally  decided 
by  this  Court  in  its  original  jurisdiction  that 
the  plaintiffs  in  that  case,  that  is  to  say,  the 
petitioner  before  us,  Puddomonee  Dassee,  and 
others,  are  the  sebaits  jointly  with  the 
defendants  in  that  case,  Juggodumba  Dassee 
and  others ;  that,  as  such,  Puddomonee  was 
entitled  to  all  rights  and  privileges  of  such 
sebaits;  it  was  further  ordered  and  decreed 
that  the  defendants  Juggodumba  Dassee  and 
others  do  admit  Puddomonee  and  others  to 
all  their  rights  and  privileges  as  sebaits,  and 
do  join  with  them  as  sebaits  in  the  manage- 
ment of  the  trusts  and  the  keeping-up  of 
the  performance  of  the  worship  of  the.  gods 
and  goddesses  as  agreed  upon  when  the 
suit  No.  47  of  1867  was  settled.  It  was 
further  declared  that  Puddomonee  and  others 
are  entitled  to  have  their  names  entered 
in  the  registers  of  the  Collectors  of  Dinage- 
pore  and  the  24-Pergunnahs  as  sebaits 
jointly  with  the  defendants  Juggodumba 
and  others.  The  defendants  were  further 
ordered  to  do  all  necessary  acts  to  enable 
the  plaintiffs  Puddomonee  and  others  to  have 
their  names  so  registered  as  aforesaid.  The 
suit  was  further  adjomrned,  in  order  that 
an  account  might  be  taken  as  against  Juggo- 
umba  and  others,  defendants,  of  the  rents 
,nd  profits  and  expenditure  in  respect  of 
e  zemindaries,  lands,  houses,  and  temples 
mentioned  in  the  13th  para,  of  the  instru- 
ment of  gift  executed  by  the  late  Rash- 
monee Dassee,  dated  the  i8th  February 
1 86 1.  It  appears  from  the  evidence  in  this 
case  that  Puddomonee  deputed  some  native 
amlah,  ameens,  and  an  establishment  of 
peons  and  burkundazes  for  the  purpose  of 
'ascertaining  the  amount  collected  by  Juggo- 
dumba during  the  period  over  wlliich  she 
was  in  possession  of  the  whole  of  the 
endowed  estate ;  that  the  karpurdaz,  on  behalf 
of  Juggodumba,  appears  to  have  made  a 
statement  to  the  police,  to  the  effect  that 
Puddomonee's  amlah  and  burkundazes 
were  seizing  the  ryots,  were  committing 
oppression  in  the  mofussil,  and  had  collected 


lattials  in  the  house  of  one  Khaer  Mahomed 
for  the  purpose  of  forcibly  taking  possession 
of  the  estate  connected  with  the  endowed 
properly. 

Upon  this,  the  Sub-Inspector  of  Police 
proceeded  to  the  spot,  and  reported  that 
there  was  no  jumyutbust  or  collection  of 
men  as  alleged.  He  then  enters  into  a 
learned  disquisition  as  to  the  effect  of  the 
decree  of  the  High  Court,  and  ends  his 
report  by  saying  that,  although  there  are  no 
symptoms  of  any  collection  of  men  or  any 
imminent  prospect  or  probability  of  a  breach 
of  the  peace,  still  that,  looking  to  the  whole 
case  and  to  his  opinion  as  to  the  construction 
to  be  put  upon  the  decree  of  the  High 
Court,  it  was  probable  that,  if  Puddomonee 
was  permitted  to  interfere  with  the  ryots,  a 
breach  of  the  peace  would  take  place. 

Upon  this  report,  and  apparently  upon  this 
report  alone,  the  Magistrate  instituted  pro- 
ceedings under  Section  530  of  the  Code. 
Under  that  Section,  the  Magistrate  is  bound 
to  record  a  proceeding,  stating  the  grounds 
for  his  being  satisfied  that  a  dispute  likely 
to  induce  a  breach  of  the  peace  exists 
concerning  any  land  or  the  boundaries  of 
any  land,  or  concerning  any  houses,  water, 
fisheries,  crops,  or  other  produce  of  land 
within  the  limits  of  his  jurisdiction.  Now, 
the  only  ground  stated  in  the  Magistrate's 
proceeding  for  bringing  this  case  under  the 
provisions  of  Section  530  is  the  report  of 
the  police.  Now,  as  already  shown,  the 
report  of  the  police  distinctly  stated  that 
there  was  no  collection  of  armed  men  on 
the  part  of  Puddomonee  as  alleged  by  the 
party  who  lodged  information  at  the  police 
station.  The  dispute,  if  any,  was  with  refer- 
ence to  whether  Puddomonee,  under  the 
decree  of  this  Court,  which  was  affirmed  in 
appeal,  is  entitled  to  make  enquiries  in  the 
mofussil  through  her  karpurdazes,  in  the 
shape  of  ameens  with  their  necessary 
establishment,  into  the  amount  of  collections 
received  from  the  ryots  by  Juggodumba 
during  the  period  over  which  she  was  in 
sole  possession,  to  the  exclusion  of  the  rights 
of  Puddomonee.  There  was  no  dispute 
between  the  parties  as  to  land ;  the  dispute 
had  been  finally  adjudicated  upon  by  the 
highest  Court  in  the  country,  and  that  Court 
had  decided,  as  already  recited  above,  that 
Pu  Idomonee  was  entitled  as  sebait  to  joint 
possession  with  Juggodumba  and  others  of  this 
endowed  property ;  and  further,  in  that 
decree,  Juggodumba  was  enjoined  to  give 
every  assistance  to  Puddomonee  in  obtaining 
possession  jointly  with  her,  and  in  collecting 
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the  rents  jointly  with  her.  From  the 
commencement  of  the  dispute,  Puddomonee, 
through  her  mofussil  agents,  distinctly  repu< 
diated  any  intention  on  her  part  of  taking 
forcible  possession,  as  alleged  by  the  kurpur- 
daz  of  Juggodumba  and  others,  and  stated 
that  her  object  was  simply  to  carry  out  the 
orders  and  insttuctions  of  this  Court,  and 
that  the  deputation  of  ameens  anvi  necessary 
establishments  was  nothing  more  than  carry- 
ing out  the  instructions  of  this  Court  to 
satisfy    herself    as  to    the    amount    which 

iuggodumba  had  collected  from  the  r>'ots. 
'he  evidence  which  has  been  adduced  in 
this  case,  and  more  particularly  the  evidence 
of  Mohima  Chunder  Chuckerbutty,  who  is 
admittedly  the  naib  and  tehsildar  on 
behalf  of  Juggodumba,  clearly  shows  that  he 
had  got  no  order  from  his  mistress  to  admit 
or  to  exclude  Puddomonee  from  collecting 
the  rents  ;  and  he  also  does  not  depose  to  any 
act  on  her  part  or  on  the  pan  of  her 
dependants  lending  to  induce  a  breach  of  the 
peace.  The  ryots  who  have  been  examined 
state  generally  that  they  were  told  not  to 
pay  till  all  the  shareholders  were  together, 
and  they  none  of  them  depose  to  any  acts 
on  the  part  of  Puddomonee  or  of  her  depend- 
ants which  were  likely  to  induce  a  breach 
of  the  peace.  Therefore,  I  am  clearly 
of  opinion  in  this  case  that  the  dispute 
between  the  parties,  not  being  a  dispute 
concerning  any  land,  or  the  boundaries  of 
any  land,  or  concerning  any  houses,  water, 
fisheries,  crops,  or  other  produce  of  land, 
but  being  simply  a  dispute  as  to  what 
collections  Juggodumba  had  made,  and  as  to 
whether  she  was  entitled  to  collect  the  whole 
or  16  annas  of  the  rents  from  the  ryots, 
or  to  do  so  jointly  with  Puddomonee  under 
the  decree  of  the  High  Court,  the  case  does 
not  come  under  the  provisions  of  Section 
530,  but  under  the  ruling  to  be  found  in 
Vol.  XVIII.,  Weekly  Reporter,  Criminal 
Rulings,  pp.  35  and  36.  Then  further 
I  am  of  opinion  that,  if  the  case  had  come 
under  the  provisions  of  Section  530,  the 
proceeding  of  the  Magistrate,  stating  the 
grounds  for  his  being  so  satisfied,  namely,  that 
a  dispute  existed  likely  to  induce  a  breach 
of  the  peace,  is  not  a  sufficient  proceeding 
under  that  Section.  He  states  in  that  pro- 
ceeding that  the  report  of  the  police  is  the 
basis  on  which  he  acts,  and  I  have  already 
shown  that  that  report  does  not  in  any  way 
state  that  there  was  any  collection  of  men 
on  the  part  of  Puddomonee.  I  am  further 
of  opinion  that  the  later  order  of  the 
Magistrate,   dated   the    17th  of  September, 


prohibiting   the  amlah  of  Pttddcmonee 
remain  on  the  spot  to  enable  them  to 
tain   what   coUectioni   bad  been  made 
Juggodumba    from    ryots,    was   a 
improper  order. 

The  proceedings  <A  the  Magistrate 
therefore  quashed,  and  the  papers 
returned  to  him.  He  is  at  liberty,  if  be  1 
think.it  necespary  for  the  purpose  of 
ing  the  peace,  to  proceed  under  the 
of  the  Code  which  authorize  him  to 
over  the  parties  who,  on  fvideace 
before  him,  are,  in  his  opinion,  by  their 
and  conduct  in  the  mofussil,  likely  to  u 
a  breach  of  the  peace. 

Glover^  J, — I  concur  in  this  order. 


The  i6th  December  1875. 

Present : 

I 

The  Hon'ble  F.  A.  Glover  and  Romesh 
Chunder  Mitter,  Judges. 

Code  of  Crimtnal  Precedore,  Sections  5"  ^  Si| 
—Jurymen— Legal  ma|oritj. 

Reference  to  the  High  Courts  under  SecHnt^ 
2g6  of  the  Code  0/  Criminal  Fr^edurt^  i§ 
the  Officiating  Sessions  Judge  rf  Bader- 
gunge, 

Petamber  Jugi,  Pttitionery 

versus 

Nasaruddy,  Opposite  Party, 

The  law  requii;^  a  Juryman  to  exercf«e  bis  an 
understanding  00  the  case  subnuttcd  to  him,  and!  tt 
decide  oft  evidence,  and  not  to  foUow  Umdlj  the  «|» 
nion  oi  his  fellows.  Where  one  out  of  three  0»  I 
Jury  of  five)  depends  on  the  inspection  and  iaqntria 
of  the  other  two,  the  verdict  of  the  three  is  not  tU 
of  a  legal  majority. 

The  provisions  of  Act  X.  of  1S72,  Sections  521 105:3, 
are  only  applicable  when  there  is  no  doubt  that  the  plice 
where  the  alleged  obstruction  exists  is  a  poblif 
thoroughfare. 

Reference. — Nasaruddy,  the  opposite  party 
petitioned  for  the  removal  of  a  house  erecte< 
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by  Petamber,  alleging  that  it  was  an 
obstruction  to  a  public  pathway.  The  case 
was  made  over  to  Deputy  Magistrate  Moulvie 
Mofizuddin,  who  appointed  a  Jury»  and  on 
the  30th  August  ib75  ordered  the  removal 
of  the  house  within  fifteen  days. 

I  think  that  the  Deputy  Magistrate's  order 
is  illegal  on  the  following  grounds:  In  the 
first  place,  the  Jurors  have  not  acted  together, 
and  in  a  case  like  this,  it  is  desirable  that  the 
Jurors  should  do  so.  In  the  next  place,  two 
out  of  the  five  Jurors  appointed  did  not  go 
to  the  place  at  all.  One  of  the  Jurors  plainly 
says  that  he  bases  his  report  on  what  he 
gathered  from  verbal  inquiry  from  another 
Juror.  Lastly,  there  is  nothing  whatever  to 
show  that  the  obstniction  is  in  a  public 
place  or  thoroughfare  to  give  a  Magistrate 
jurisdiction  under  Section  521,  Criminal 
Procedure  Code.  All  that  the  Jurors,  /'.  ^., 
those  who  did  take  the  trouble  to  go  to  the 
spot,  find  is  that  the  house,  by  being  put 
where  it  is,  is  an  obstruction  to  the  com- 
plainants Amiruddy  and  Nasaruddy.  It  so, 
these  parties  have  their  remedies  in  the 
Civil  Court.  The  obstruction  in  this  case 
is  a  purely  personal,  and  not  a  public,  one,  in 
which  the  Deputy  Magistrate  would  have 
done  better  to  recommend  the  parties  to 
apply  to  the  Civil  Court.  I  recommend, 
therefore,  that  the  Deputy  Magistrate's  order 
may  be  set  aside. 

}  have  not  thought  it  necessary  to  call 
foi  an  explanation  from  the  Deputy  Magis- 
trite,  as  his  iudgment  and  the  record  of  the 
case  show  clearly  the  grounds  upon  which 
the  Deputy  Magistrate  arrived  at  bis  con- 
clusion when  he  ordered  the  petitioner  to 
remove  the  hut. 

yudgmeni  of  the  High  Court. 

Glov€ry  J, — Under  the  circumstances,  we 
think  that  the  Deputy  Magistrate's  order 
must  be  quashed. 

In  the  first  place,  there  is  no  clear  finding 
of  the  majority  of  the  Jury  that  the  road, 
wherein  the  obstruciion  has  been  made,  is  a 
public  thoroughfare,  and  the  two  Jurors  who 
formed  the  minority  found  that  it  was  not 
such  a  thoroughfare.  ; 

And,  secondly,  the  so-called  majority  was 
not,  1  consider,  a  legal  majority.  Two  of 
the  Jury  went  and  saw  the  place,  and  made 
inquiries.  The  third  never  went  near  it, 
but  formed  his  opinion  solely  on  what  had 
been  told  him  by  the  other  two.  i 

I  presume  that  the  law  requires  a  Juryman  ! 
to  exercise   his  own  understanding  on  the 


case  submitted  to  him,  and  to  decide  on 
evidence.  Here  the  third  Juryman  did  neither; 
he  followed  blindly  the  opinion  of  two  of 
his  fellows,  without  exercising  any  discretion 
of  his  own. 

Putting  the  report  of  the  majority  of  the 
Jury  at  its  highest,  the  question  whether  the 
place  was  a  public  thoroughfare  or  not  is 
left  doubtful  in  the  extreme,  and  it  is  only 
in  cases  where  there  is  no  doubt  that  the 
provisions  of  Sections  521 — 523,  Code  of 
Criminal  Procedure,  ought  to  be  applied.  . 


The  2 1  St  December  1875. 

Present: 

The  Hon'ble  F.  A.  Glover  and  Romesh 
Chunder  Mitter,  Judges, 

Code  of  CrimiiuU  Proeedore,  Section  aax— Sum- 
mary procedure — False  eyideace  in  a  judicial 
proceeding. 

The  Queen 

vertus 

Ramaotar  Panre,  Appellant, 

Committed  by  the  Joint  Magistrate^  and  tried 
by  the  Sessions  Judge  of  Bhaugulpore^  on 
a  charge  of  giving  false  evidence  in  a  stage 
of  a  judicial  proceeding. 

Mr,  R.  T,  Allan  for  the  Appellant. 

A  charge  of  mischief,  even  if  combined  with  one  of 
theft,  is  triable  summarily  under  Act  X.  of  1872,  Sec- 
tion 221. 

No  special  sanction  is  needed  for  the  prosecution 
of  a  person  for  giving  false  evidence  in  a  judicial  pro- 
ceeding. 

Glover,  J, — It  is  contended  by  Mr. 
Allan  on  behalf  of  the  appellant  : 

(i)  That  the  detailed  judgment  promised 
by  the  Joint  Magistrate  when  he  dismissed 
Sona*s  complaint  has  never  been  recorded, 
and  that,  therefore,  the  appellant  does  not 
know  the  grounds  of  the  Joint  Magistrate's 
disbelief  of  the  witnesses. 
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(2)  That  the  charge  brought  by  Sona 
was  not  one  which  the  Magistrate  could  try 
summarily  under  Section  222,  Criminal  Pro- 
cedure Code,  and  that,  therefore,  his  proceed- 
ings against  the  appellant  for  perjury  were  ' 
illegal.  I 

(3)  That  the    statement  of  the  appellant  1 
was  illegally  and  improperly  taken,  and  was  ; 
not,  in  fact,  made  at  any  stage  of  a  judicial 
proceeding. 

That  the  Joint  Magistrate  did  not  exercise 
his  discretion  wisely  in  getting  up  this  case 
is  admitted  by  the  Sessions  Judge,  and  is,  I 
think,  incontrovertible.  To  force  a  man 
into  the  witness-box,  and  then  examine  him 
on  points  wherein  he  must  either  criminate 
himself  or  commit  perjury,  was  certainly  hot 
the  right  thing  to  do ;  but  that  iS  not  the 
question  we  are  now  trying.  The  Joint 
Magistrate's  proceedings  may  have  been 
unwise  and  even  unfair,  but  whether  the 
appellant  did  or  did  not  give  false  evidence  is 
a  matter  apart,  and  one  to  be  proved  by 
evidence  aliunde. 

And  that  evidence  seems  as  strong  as  pos- 
sible against  the  appellant. 

The  absence  of  the  Joint  Magistrate's 
detailed  judgment  could  not  possibly  affect 
the  case  against  the  appellant,  which 
depended,  not  on  the  truth  or  falsehood  of 
Sona's  complaint,  but  on  the  fact  whether  the 
appellant  was  in  a  certain  place  in  Sona's 
company  or  not  at  a  certain  time. 

The  charge  brought  by  Mussamut  Sona  of 
mischief  was  one  triable  summarily  under 
Section  221.  As  usual,  the  first  charge  com- 
bined with  the  offence  of  mischief  the  car- 
rying off  of  property  by  an  assembly  of 
people,  but  on  investigation  the  charge 
resolved  itself  into  one  of  pulling  down  the 
complainant's  premises,  and  going  ofF  with 
the  materials.  Even  if  the  latter  offence 
were  theft,  it  would  exactly  come  under  the 
Section. 

And  the  case  was  still  pending,  and  was,  to 
all  intents  and  purposes,  a  judicial  proceed- 
ing when  the  appellant  gave  the  evidence 
which  has  now  been  held  to  be  false.  There 
was  no  need  of  any  special  sanction  for  the 
prosecution. 

It  appears  to  me  that  all  the  grounds  of 
appeal  fail ;  but,  considering  the  circum- 
stances under  which  the  commitment  was 
made,  I  think  that  the  sentence  passed  by 
the  Sessions  Judge  is  even  now  too  heavy. 
I  would  reduce  it  to  one  of  six  months' 
rigorous  imprisonment. 

Milter,  J, — I  concur. 


The  4th  Jantiarj  1876. 

Present: 

The  Hon'ble  F.  A.  Glover  and  Romesh  ^ 
Chunder  Mitter,  Judges, 

Code  of  Crioiiiial  Prooednre,  Sectioos  23B  4 
— Manner  of  recording  evidence— Ci 
offences— High  Court's  powers. 

(Miscellaneous  Case.) 

Kristodhone  Dutt,  Executor  to  the  EatJM 
of  Shib  Kisto  Daw  of  Jorasanko,  Cakoav 
Petitioner^ 

versus 

The  Chairman  of  the  Municipal  Commit 
sioners  of  the  Suburbs  of  Calcutta,  0^p%* 
site  Party, 

Mr,  M,  Ghose  and  Bahoo  Gontsh  Chu 
Chunder  for  the  Petitioner. 

Bahoo  Juggodanund  Mookirjee  for  the 
Opposite  Party. 

Under  Act  X.  of  1870,  SectioD  32S,  Magistctiesare  wt 
bound  to  record  the  sut>stance  of  every  separate  defiosi- 
tion,  but  to  state  g^enerally  what  is  the  substaace«f 
the  witnesses*  evidence. 

In  accordance  with  previous  rulings,  to  the  effect  tfaib 
a  conviction,  which  is,  in  fact,  an  adjudicatioQ  ia  leapetf' 
of  an  offence  which  has  not  been  committed,  is  boa,  it 
was  held  that  the  imposition  of  a  daily  fine  in  case  ^ 
accused  should  not  remove  an  obstruction,  in  ddSiam 
to  a  substantive  fine  for  making  the  obstruction 
was  illec^al. 

The  Hi{?h  Court  has  power,  under  Section  297,  QnaatA 
Procedure  Code,  to  interfere  in  sudi  a  case  as  the  aboM^ 
and  to  annul  what  is  illegal  whilst  passing  a  l^al  sea^ 
tence. 
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Glover,  J, — In  this  case  a  rule 
obtained  by  the  petitioner  Kristodhone  Dift  | 
on  the  Chairman  of  the  Suburban  Municipii  | 
Commissioners  to  show  cause  why  an  order 
made  by  a  Bench  of  Honorary  MagistiaML 
acting  as  Municipal  Commissionei^  shod! 
not  be  set  aside,  on  the  ground  (i)  that  tte 
imposition  of  a  daily  fine  in  case  the  pd-' 
tioner  should  not  remove  a  certain  encroodi- 
ment  or  obstruction  within  ten  days  «il 
illegal,  it  being  in  addition  to  a  substantive 
fine  of  Rs.  50  for  making  the  encroachmeot 
or  obstruction;  and  (2)  that  the  Beocli 
of  Magistrates  in  question  had  no  power  to 
try  the  case  summarily,  and  that  their  order 
was  consequently  illegal. 

The  second  point  ought  to  have  come 
first  in  order,  and  we  shall  dispose  of  the 
matter  in  this  order. 

By  the  notification  of  the  Local  Govern- 
ment, dated  6th  May  1873,  para.  4,  any 
two   Honorary  Magistrates  may,  subject  to 
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the  orders  of  the  Magistrate  of  the  District, 
sit  together  for  the  trial  of  municipal  cases, 
and  for  that  purpose  are  vested  with  the 
powers  of  Magistrates  of  the  third  class  and 
powers  of  summary  trial  under  Section  225 
of  the  Criminal  Procedure  Code.  In  the 
record  of  this  case  we  find  that  Baboos 
Pfankishen  Mookerjee  and  Greesh  Chunder 
sat  together,  and  these  gentlemen  are,  by  the 
notification  above  alluded  to,  mentioned  by 
name  as  appointed  for  the  24-Pergunnahs 
District  with  powers  of  Magistrates  of  the 
third  class.  They  were,  therefore,  empowered 
to  try  municipal  cases  summarily  under 
Section  225.  It  was  argued  by  Mr.  Ghose 
for  the  petitioner  that,  inasmuch  as  the  name 
of  an  officer  holding  first-class  powers  is 
entered  as  being  present  during  the  trial,  by 
Section  51,  Criminal  Procedure  Code,  all  the 
Magistrates  composing  the  Bench  were 
vested  pro  kdc  vice  with  first-class  powers, 
and  had,  therefore,  no  jurisdiction  to  try  the 
present  case  summarily,  such  jurisdiction 
having  been  restricted  to  Honorary  Magis- 
trates holding  third-class  powers  only. 

I  do  not  think  that  this  contention  would 
hold  good  under  any  circumstance,  because 
Section  51   expressly  refers  to  cases  where 
there  has  been  no  special  direction  as  to  the 
powers  conferred,  whereas,  in  this  case,  there 
has  been  the  special  direction  mentioned  in  ! 
para.  4  of  the  notification  that  the  Bench 
of   Magistrates  trying  offences  against  the 
Municipal  Acts  are  to  have  third-class  powers 
only.    But,  as  a  matter  of  fact,  I  do  not 
find  that  the  first-class  Magistrate  took  any 
part  in  the  decision.    If  he  had  done  so,  he 
would  have,  by  Section  229,  been  bound  to 
have  written  the  judgment  himself  as  pre- 
siding officer,  whereas  it  is  admitted  that  the 
judgment  passed  by  the  Bench  is  not  in  his 
handwriting,  but   in  that  of  the  Third-class 
Magistrate  Greesh  Chunder  Ghose ;  and,  more- 
over, we  must  take  it  that  only  the  Magis- 
trates   who   signed    the   judgment   are  the 
oflftcers  who  made  it.     How  the  First-class 
Magistrate's  name  came  to  be  written  in  the 
book  as  ''present"  does  not  appear;  but  it 
is  quite  clear  that  he  took  no  part  in  the 
order  passed. 

Strictly  speaking,  we  might  stop  here,  and 
discharge  the  rule  so  far ;  but  as  some  argu- 
ment was  allowed  as  to  whether  the  judg- 
ment of  the  Bench  of  Magistrates  sufficiently 
complied  with  the  requirements  of  Section 
228,  I  may  as  well  give  my  opinion  on 
this  point,  although,  as  a  matter  ot  fact,  it  is  not 
covered  by  the  rule  as  granted. 

The  objection  is  to  the  way  in  which  the 


"substance  of  the  evidence"  has  been 
recorded,  and  it  is  contended  that  merely  to 
state  generally  that  the  witnesses  for  the 
prosecution  say  so  and  so  is  not  a  sufficient 
record  of  the  substance  of  their  depositions. 
It  seems  to  me  that  the  law  has  been  suffi- 
ciently complied  with.  The  Magistrates,  as 
I  understand  the  Section,  are  not  bound  to 
record  the  substance  of  every  separate 
deposition,  but  to  state  generally  what  is  the 
substance  of  the  witnesses'  evidence,  and  this 
has  been  done  here.  And  it  must  not  be 
forgotten  that  this  was  a  case  which  might 
have  been  carried  in  appeal  to  the  Magistrate 
of  the  District  on  the  merits,  and  this  was 
the  proper  Court  to  decide  whether  or  not 
the  substance  of  the  evidence  was  sufficiently 
well  and  clearly  recorded  to  enable  him  to 
come  to  a  proper  decision.  Instead  of  going 
to  the  Magistrate  on  the  facts,  the  petitioner 
has  chosen  to  come  to  this  Court  on  the 
law  point  only ;  and  unless  it  were  quite  clear 
that  the  provisions  of  the  Section  had  been 
disregarded,  I  do  not  think  that  we  should  be 
bound  to  interfere.  My  opinion,  moreover, 
is  that  the  substatice  of  the  evidence  has 
been  sufficiently  recorded. 

The  objection  raised  in  the  first  ground 
of  appeal  has  been  more  than  once  decided 
by  this  Court.  A  conviction,  which  is.  In 
fact,  an  adjudication  in  respect  of  an  offence 
which  has  not  been  committed,  has  been  held 
to  be  bad  in  the  following  cases :  18  Weekly 
Reporter,  p.  44 ;  20  Weekly  Reporter,  p.  64, 
and  21  Weekly  Reporter,  p.  31 ;  and  in 
accordance  with  these  Rulings,  I  hold  that 
the  imposition  of  a  daily  fine  of  Rs.  2  in 
addition  to  the  substantive  fine  of  Rs.  50 
was  illegal,  and  should  be  quashed. 

But  it  has  been  argued  that,  on  the  author- 
ity of  Queen  v.  The  Justices  of  the  Peace, 
In  re  SagurDutt,  i  Ben.,  O.  C,  p.  41,*  a  con- 
viction cannot  be  partly  good  and  partly 
bad,  and  that,  if  it  be  partly  bad,  it  must  be 
set  aside  altogether.  This  case  was  one  in 
connection  with  the  Calcutta  Police  Act,  and 
was  disposed  of  in  accordance  with  the 
special  requirements  of  English  law.  A 
contrary  view  has  been  held  in  the  case  of 
W.  N.  Love,  XVIII.,  p.  44,  and  also  in  the 
'  case  in  the  20th  Volume  above  referred  to. 
Moreover,  Section  297,  Criminal  Procedure 
Code,  6th  para.,  seems  expressly  to  give  this 
Court  power  to  interfere  in  a  case  like  the 
present,  and  to  annul  what  is  illegal  whilst 
passing  a  legal  sentence. 

Except  as  regards  the  imposition  of  the 
daily  fine,  I  think  that  this  rule  must  be  dis- 
charged ;  and  as  the  Honorary  Magistrates 

*  Also  reported  as  a  foot-note  in  18  W.  R.,  Cr.,  44. 
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ought  to  have  known  that  the  imposition  of 
a  daily  fine  was  wrong,  the  decision  of  this 
Court  on  the  subject  having  been  passed  so 
far  back  as  1872,  I  would  make  no  order  as 
to  costs. 

Mittefy  y, — 1  am  also  of  ihe  same  opinion. 


The  4th  January  1876. 

Present  : 

The  Hon'ble  F.  A.  Glover  and  Romesh 
Chunder  Mitter,  Judges. 

DeteatUm  of  accnied— Remands, 

(Miscellaneous  Case.) 

Ztthuruddeen  Hossein,  Petitioner. 

Moomhu  Mahomed  Vusoo/  for  the  Peti- 
tioner. 

A  Magistrate  is  not  at  liberty  tu  retain  an  accused 
person  in  custody,  except  upon  a  proper  remand  made 
after  taking  sufficient  evidence  given  on  oath  or  bulenin 
affirmation. 

Glover^  J. — Thkrk  can  be  no  doubt,  I 
think,  that  the  proceedings  of  the  Deputy 
Magistrate  have  been  illegal.  The  accused, 
Zuhuruddeen,  for  whose  apprehenison  a 
warrant  had  been  issued,  himself  came  in 
and  surrendered.  In  the  words  of  Section 
100,  Criminal  Procedure  Code,  he  **  appear- 
ed before  the  Magistrate/'  and  the  Magistrate 
was  bound,  in  accordance  with  the  Section,  to 
take  ''the  evidence  of  the  complainant  and 
of  such  persons  as  are  stated  to  have  any 
knowledge  of  the  facts  which  form  the  sub- 
ject-matter of  the  accusation,"  &c.  Until 
ne  did  this,  the  Magistrate  was  not 
empowered  to  remand  the  accused. 

Now,  the  Deputy  Magistrate,  by  whom  the 
enquiry  is  being  made,  has  not  done  this. 
The  record  has  been  sent  to  us,  and  we  find 
that  no  evidence  of  any  kind  has  been 
recorded.  Several  persons  have  made  state- 
ments no  doubt,  but  these  statements  are  not 
upon  oath  or  solemn  affirmation,  and  were, 
therefore,  not  evidence  on  which  the  Deputy 
Magistrate  could  remand  the  accused.  As  a 
matter  of  fact,  Zuhuruddeen  has  been  kept 
for  the  best  part  of  a  month  on  two  remands 
without  a  tittle  of  evidence  having  been 
recorded  against  him. 

In  a  somewhat  similar  case  ((^ueen  v 
Muthooranath  Chuckerbutty,  17  W.  R, 
p.  55),  a  Division  Bench  of  this  Court  held  that 
a  Magistrate  was  not  justified  in  postponing 
a  case,  where  no  evidence  had  been  taken, 
which  could  have  been  made  the  foundation 


of  a  charge,  merely  because  he  was  in 
tatton  that,  after  some  time  and  by 
enquiry,  some  evidence  might  be 
and  this  appears  to  me  a  correct  \iew 
the  law. 

If  the  Deputy  Magistrate  wishes  to 
the  accused  in  custody,   it  must  be  ea 
proper  remand  made  after  taking  evi( 
sufiicient  to  justify  it.     In  the  present  case  If 
took  no  evidence,  and  was  not,  therefore,  ]n| 
tied  in  keeping  the  accused  in  custody. 

Alitte/'y  y, — I  concur. 


The  4th  January  1876. 

Present: 

The  Ilon'ble  F.  A.  Glover  and  RomcA 
Chunder  Mitter,  yudges. 

Depositions  of  prisoners — ETideooe  hxX 

30. 


The  Queen 


versus 


Keshub  Bhoonia  and  others,  Appellants, 

Committed  by  the  Deputy  Magiitraie^  andi 
by  the  Sessions  judge  of  Midnaport,  «ii 
charge  of  committing  murder. 

Statements  made  by  a  prisoner  before  the 
ting"  officer,  which  implicate  his  fellows  and  ei 
himself,  cannot   be  regarded   as  evidence  under 
Kvidence  Act,  Section  30. 

j 

Mitter,  7.— I  do  not  think  that  in  tHd 
case  the  offence  with  which  the  prisoDoa 
have  been  charged  has  been  established  If 
satisfactory  evidence  against  them.  \ 

Excepting  Sundar  Jana,  the  rest  of  M 
appellants  have  been  found  by  the  SessM 
Judge  guilty  of  murder  under  Section  yt^ 
and  this  finding  mainly  rests  upon  the 
mony  of  three  persons,  »«.,  (i)  H 
Manick,  (2)  Bishoo  Dass,  and  (3)  Bind 
Jana,  supported  by  certain  circum 
attempted  to  b(  proved  by  other  evi< 
for  the  prosecution.  There  are  also  on 
record  statements  made  by  some  of 
prisoners  before  the  committing  ol 
generally  agreeing  more  or  less  with 
depositions  of  the  eye-witnesses ;  bat 
peculiar  feature  is  common  to  all  of  t 
that  the  person  making  the  statement,  whi 
implicating  some  of  his  fellow-prison 
carefully  exculpates  himself.  Such 
ments  cannot,  I  think,  be  considered  as 
dence  under  Section  30  of  the  Evidc: 
Act.     The   Sessions  Judge   has  also  Vii< 
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the  same  view  of  ihe  Section  in  question, 
yet,  inconsistently  enough,  makes  use  of  them 
against  all  the  prisoners,  because  he  thinks 
that  the  evidence  of  Bishoo  Dass,  the  onlv 
eyewitness  whom  he  believes,  ought  to  be 
accepted,  inasmuch  as  it  is  entirely  corro- 
borated by  these  statements.  Each  of  these 
statements,  so  far  as  it  goes,  is,  no  doubt, 
evidence  against  the  person  making  it,  and 
their  value,  as  such,  I  shall  consider  here- 
after. 

In  considering  the  evidence  in  this  case, 
it  is  very  important  to  bear  in  mind  the 
circumstance  that  the  village  where  the 
murder  is  alleged  to  have  been  committed 
is  divided  into  two  factions.  It  is  also 
important  to  bear  in  mind  the  fact  that,  if 
we  exclude  the  eyewitnesses,  there  is  no 
evidence  on  the  record  to  prove  that  the 
deceased  came  to  his  death  by  foul  means. 
No  facts  were  establishcvi  by  the  medical 
evidence  to  lead  to  this  inference ;  and  the 
persons  who  saw  the  corpse  of  the  deceased 
before  it  was  sent  in  for  medical  examina- 
tion do  not  depose  to  having  found  any 
external  marks  of  violence  on  the  body 
which  could  reasonably  lead  to  that  supposi- 
tion. These  circumstances,  taken  together, 
are  important,  because  in  a  village  divided 
by  faction,  such  charges,  when  falsely  trump- 
ed up,  are  easily  supportable  by  false  evi- 
dence. 

The  story  told  by  these  witnesses,  who 
were  all  present  when  Sham  Dass  was 
murdered,  is  so  highly  improbable  that  it 
cannot  be  believed  that  men  in  sober  sense 
could  have  acted  in  the  way  the  prisoners 
are  alleged  to  have  acted.  The  place  where 
the  murder  is  alleged  to  have  been  commit- 
ted is  within  30  yards  from  the  prisoner 
Karlick's  house,  which  is  surrounded  by 
houses  of  many  persons,  and  the  time  of 
the  occurrence  was  just  after  dark.  It  is 
proved  in  evidence  that  there  used  to  be 
music  every  evening  in  Kartick*s  house, 
which  attracted  a  pretty  large  number  of 
villagers  to  that  place  at  that  time.  Yet  we 
are  to  believe  that  the  prisoners  who  con- 
spired to  murder  Sham  Dass,  and  the 
prisoner  Hurry  Dass,  in  pursuance  of  that 
plot,  called  him  away  from  his  house,  and 
brought  him  to  Kartick's  house,  selected 
that  place  for  carrying  out  their  murderous 
plot.  The  rashness  of  the  conspirators  does 
not  stop  here,  because,  according  to  the 
evidence,  we.  find  Kartick  sent  for  his  Pooro- 
hit,  Bishoo  Dass,  to  come  to  his  house  that 
evening,  and  ordered  his  servant,  Bindabun 
Jana,  to  stay  there  at  that  time,  although  it 
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was  not  usual  for  him  to  remain  there  at 
that  time.  These  are  precisely  the  reasons 
given  by  these  witnesses  to  account  for  th^ir 
presence  in  the  house  of  Kartick  at  the 
time  of  the  murder.  Of  these  witnesses,  the 
Sessions  Judge  is  of  opinion  that  Bishoo 
Dass  is  thoroughly  reliable,  and  he  being 
Poorohit  of  some  of  the  prisoners,  his  testi- 
mony against  his  jujmans  is  entitled  to 
credit.  The  prisoners  deny  the  fact  that 
he  is  their  Poorohit.  There  is  one  fact 
admitted  by  Bishoo  Dass  which  lends  con« 
siderable  support  to  this  denial.  Bishoo 
admits  that  his  ordinary  occupation  is  that 
of  a  cook,  and  he  is  employed  as  such  by  a 
Baboo  at  Calcutta.  It  is  a  well-known  fact 
that  a  Brahmin,  acting  as  a  Poorohit  and 
having  jujmans,  would  scarcely  condescend 
to  serve  as  a  cook.  On  the  whole,  the  story 
told  by  these  witnesses  is  so  strange  and 
improbable  that  I  have  not  the  slightest 
hesitation  in  coming  to  the  conclusion  that, 
whether  the  prisoners  be  guilty  or  not,  they 
have  not  deposed  to  facts  which  occurred  in 
their  presence.  I  would,  therefore,  reject 
their  evidence  as  utterly  worthless. 

Whatever  suspicious  circumstances  may 
have  been  established  by  other  evidence 
against  some  of  the  prisoners,  if  we  throw 
aside  the  direct  testimony,  they  are  not 
sulhcient  for  convicting  the  prisoners  as 
persons  guilty  of  murder.  If  we  take  the 
statements  made  by  the  prisoners  before  the 
Deputy  Magistrate  as  evidence  only  against 
the  person  making  them,  then  they  do  not 
amount  to  confession  of  guilt  of  murder. 
Possibly  some  of  them  may  amount  to  other 
minor  offences  connected  with  the  offence 
of  murder.  Bui  we  find  these  statements 
are  inconsistent  with  one  another,  and  there- 
fore there  cannot  be  any  doubt  that  all  of 
them  cannot  be  true.  Therefore,  I  do  not 
think  that  it  would  be  just  to  convict  any 
one  of  the  prisoners  of  any  offence  upon  his 
statement  alone  before  the  Deputy  Magis* 
trate,  which  statement  was  withdrawn 
before  the  Sessions  Judge,  and  was  alleged 
to  have  been  falsely  made,  they  having  been 
induced  to  make  them  by  false  hopes  and 
promises  having  been  held  out  to  them. 

I  would,  therefore,  acquit  the  prisoners, 
and  order  their  release. 

Glover y  J,-  I  concur  generally  in  the 
remarks  of  Mr.  Justice  Mitter.  At  the 
best,  the  case  against  the  accused  is  very 
dubious,  and  we  should  not  be  justified  in 
upholding  the  conviction.  I  agree  in  the 
order  proposed  by  my  colleague. 
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The  6th  January  1876. 
Present : 


of    adducing    evidence    to    prove-  that  ij 
charge  which  he  made  was  a  tme  one.       i 

We,   therefore,   quash   the  orders  of  4 
The  Hon'ble  F.  B.  Kemp  and  C.  Pontifex,     Assistant  Magistrate  and  Magistrate,  dhtri 

Judga,  ^^%  ^^^^   proceedings  be   instituted  agaiq 

the    petitioner    under    Section    211  of  fl 
Ditmitial  of  complaint^Prosecution  under  Act    Penal  Code 
XLV.  of  z86o,  Section  an. 

(Miscellaneous  Case.)  

Syed  Nissar  Hossein,  Petitioner. 

versus 


Ramgolam  Sing,  Opposite  Parlw 

Moonshee  Mahomed  Yusonf  for  the 
Petitioner. 

Where  a  charg^e,  made  against  a  peshkar  and  the 
tx>Iice,  was  dismissed  upon  the  statements  of  the  f>ersons 
examined  by  the  police,  and  without  complainant's 
witnesses  bemg  examined,  the  order  of  dismissal  was 
held  to  be  illegal. 

It  was  also  held  to  be  illegal  for  the  Magistrate  to 
sanction  a  prosecution  under  the  Indian  Penal  Code, 
Section  21  ly  against  the  complainant,  without  giving 
him  an  opportunity  to  prove  his  charge. 

Kemp,  y, — This  petition  was  originally 
presented  to  a  Division  Bench  (Present: 
Justices  Glover  and  Mitter).  Those  learned 
Judges  thought  proper  to  send  for  the  record 
of  the  case.  The  record  has  come  up,  and 
has  been  laid  before  the  Court.  After 
reading  the  proceedings  of  the  Assistant 
Magistrate  and  Magistrate  of  Patna,  we  are 
clearly  of  opinion  that  the  Assistant  Magis- 
trate ought  not  to  have  dismissed  the 
petitioner's  charge  against  Ramgolam,  the 
peshkar,  and  the  police,  without  examining 
the  witnesses  adduced  by  the  petitioner. 
On  the  and  of  December  1875,  the  petitioner 
was  examined  by  the  Assistant  Magistrate, 
and,  at  the  end  of  his  deposition,  he  says : 
•'  My  witnesses  to  this  case  are  contained  in 
this  list  A  now  filed  by  my  vakeel.''  These 
witnesses  were  not  examined.  The  Deputy 
Magistrate  appears  to  have  dismissed  the 
petitioner's  case  as  against  Ramgolam  and 
the  police,  after  causing  a  local  enquiry  to  be 
maae  by  the  police  ;  and  the  Assistant  Magis- 
trate, considering  the  statements  of  the 
persons  who  were  examined  by  the  police 
to  be  evidence  in  the  case,  which  they  are 
not,  proceeded  to  dismiss  the  petitioner's 
case,  without  examining  the  petitioner's  wit- 
nesses mentioned  in  the  Issumnuveesee 
marked  A.  We  think  it  was  also  clearly 
illegal  on  the  part  of  the  Assistant  Magis- 
trate and  Magistrate  to  give  sanction  under 
Section  an  of  the  Indian  Penal  Code, 
without  giving  the  petitioner  an  opportunity 


The  6th  Janoar}*  1876. 

Present :  j 

\ 

The  Hon'ble  A.  G.  Macpherson.  F.  A.  Gtel| 

and  Romesh  Chunder  Miuer,  Jniga.  , 

i 
I 

Receifit  of  stolen  property— Premn^tioMH 
High  Court's  renskmal  jnrisdactns.      \ 

( M  iscellaneons  Case.)  1 

Ramjoy  Kurmokar,  PelUioner.        ' 

Baboo  Greeja  Sunker  Mozoomdar  for  the ; 

Petitioner. 

i 

i 

Where  stolen  property  is  found  with  a.  pefsot  ^ 
admits  having-  received  it,  it  may  be  fairly  presaMj 
that  the  receipt  was  a  dishonest  one,  unless  the  recciice 
conduct  is  satisfactorily  explained. 


Sitting  as  a  Court  of  Revision,  the  High  OMtt  < 
enter  into  any  question  as  to  whether,  on  the  ei 

■  before  it,  the  Lower  Courts  have  come  to  a  rij^kcfl 
elusion  as  to  the  facts;  but  if  there  is  absolatefy* 
evidence,  the  conviction  may  be  set  aside  as  baseii 

t  a  material  error  in  law. 

Glover,  J.  —I  do  not  think  that  we  sbool 
be  justified  in  interfering  with  the  orderl 
the  two  Courts  below  in  this  case. 

That  the  pair  of  shawls  formed  parti 
the  stolen  properly  is  fully  proved;  i 
receipt  of  them  by  the  accused  is  admitted 
his  defence  is  that  he  took  them  in  ffi 
faith  as  a  pledge,  advancing  on  theiu  tfc 
sum  of  Rs.  10. 

Now,  the  fact  of  the  shawls  being  stold 
property  being  proved,  and  their  rca( 
admitted,  it  was  a  fair  inference  that  16 
receipt  was  a  dishonest  one,  unless  di 
accused's  conduct  in  the  matter  was  satisfac 
torily  explained. 

The  substantial  ground  of  this  appeal  is 
that  his  conduct  has  been  so  explained ;  tte 
he  did  not  purchase  the  shawls,  but  00^ 
advanced  Rs.  10  on  them  as  a  pawii;a!K 
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that  his  nephew  immediately  produced  them, 
when  asked  to  do  so  by  the  Inspector  of 
Police. 

Now,  it  seems  to  me  that  the  mere  fact  of 
the  money  paid  being  called  an  advance  on 
pawn,  and  the  fact  of  the  shawls  being 
immediately  given  up,  are  not  sufficient  to 
explain  the  undoubtedly  suspicious  conduct 
of  the  accused  throughout  the  transaction. 

It  is  not  denied  that  Prosonno  Koomar 
Shaha,  the  person  from  whom  the  shawls 
were  obtained,  is  a  man  in  poor  circum- 
stances ;    indeed,    it    is    admitted   that   the 
accused  knew  that  the  shawls  were  not  his, 
for  he  (the   accused)  asked  who  were  the 
bhuddro  loke  who    had  entrusted   them   to 
Prosonno  Koomar  to  pawn.     When,  therefore, 
valuable    property    declared    to    be    worth 
Rs.  125  is  offered  in  pledge — supposing  for 
the  nonce  that  pledge  is  the  right  word  to 
use — for  Rs.  10,  and  the  would-be  pledger, 
notwithstanding    enquiry,    professes    to    be 
ignorant  of  the  names  of  the  respectable 
persons  who  have  given  him  the  property  to 
pawn,  would  not  any  honest  pawnbroker's 
suspicions   have   been    aroused.'^    It   seems 
impossible  to  believe  that,   after   the   man 
Prosonno   Koomar's  refusal  to   answer  the 
question  as  to  the  ownership  of  the  shawls, 
Ramjoy  Kurmokar  continued  to  think  and  to 
believe  that  the  property  had  been  honestly 
come  by.     Then,  as  to  the  fact  of  the  things 
having  been  pawned,  no  doubt,  the  word  is 
used,  and  considerable  stress  was  laid  on  the 
fact  that  the  accused  had  a  memorandum  of 
the  transaction.  I  can  find  no  such  memoran- 
dum on  the  record,  nor  does  the  accused  say 
that  he  kept  such  a  memorandum  in  his  peti- 
tion of  appeal,  nor  is  there  any  mention  of  it 
in  the  Deputy  Magistrate's  judgment.     That 
the  property  was  at  once  given  up  is,  no 
doubt,  true,  and  the  accused  is  entitled  to 
all  the  benefit  of  the  act  of  his  nephew  ;  but 
as     the      Deputy     Magistrate     pertinently 
observes,  the  nephew  was  a  youth,  the  Police 
Inspector  was  before  him,  and  he  knew  that, 
if  he  hesitated,  a  search,  which  would  have 
resulted  in  the   finding  of  the  shawls  and 
the  consequent    discomfiture  of  the   shop- 
keeper, would  have  been  promptly  carried 
out. 

On  the  whole,  I  do  not  think  that  the 
accused  has  satisfactorily  explained  himself 
or  established  the  good  faith  of  his  trans- 
action with  Prosonno  Koomar  ;  and  being  of 
that  opinion,  I  must  hold  that  the  order  of 
the  Courts  below  was  not  an  improper 
one. 
Muter,   7^.— It  appears  to  me  that  the 


decision  of  the  Deputy  Magistrate  in  this 
case  is  erroneous  in  law  on  several  points, 
and  cannot,  therefore,  stand. 

The  accused  has  been  found  guilty  under 
Section  4 1 1  of  the  Indian  Penal  Code,  and 
the  circumstances  connected  with  his  convic- 
tion are  briefly  these :  ^While  the  police 
was  engaged  in  enquiring  into  a  theft-case, 
one  Prosonno  Koomar  Shaha,  who  was  in 
custody  of  the  police  as  a  person  suspected 
to  have  been  implicated  in  the  theft, 
confessed  to  having  pledged  with  the  appli- 
cant before  us  a  pair  of  shawls  for  Rs.  10. 
The  police-officer  conducting  the  enquiry 
thereupon  went  to  the  house  of  the  applicant, 
who  was  absent  from  home  at  that  time. 
His  nephew,  having  been  questioned,  at  once 
produced  the  pair  of  shawls  in  question,  and 
also  a  chick  which  he,  the  nephew,  alleged 
that  Prosonno  Koomar  had  pledged  with  his 
uncle  in  the  previous  Assar  for  Rs.  34.  The 
police  thereupon  sent  the  applicant,  who, 
when  he  came  home,  confirmed  the  state- 
ments of  his  nephew,  as  a  witness  in  the  case 
which  was  commenced  against  Prosonno 
Koomar  and  several  other  persons  upon  a 
charge  of  theft.  The  Deputy  Magistrate 
who  was  trying  that  case  thought  otherwise, 
and  ordered  that  he  should  be  prosecuted  on 
the  charge  of  dishonestly  receiving  or  retain- 
ing stolen  property  under  Section  411  of 
the  Indian  Penal  Code,  and  ultimately  has 
convicted  him  of  that  offence.  An  appeal  was 
preferred  against  that  order  to  the  Sessions 
Judge,.who  has  rejected  it  under  Section  378, 
Criminal  Procedure  Code.  The  accused  has 
now  made  this  application  to  this  Court,  on 
the  ground  that  the  reasons  given  by  the 
Deputy  Magistrate  in  finding  him  guilty  are 
erroneous  in  law,  and  that  this  Court,  under 
its  powers  of  revision,  should  set  aside  the 
conviction  as  unjust  and  erroneous. 

Now,  that  the  pair  of  shawls  found  in  the 
house  of  the  prisoner  shortly  after  they  were 
stolen  formed  part  of  the  property  stolen 
is  abundantly  proved,  and,  under  these 
circumstances,  unless  the  accused  satisfac- 
torily accounted  for  his  possession  of  them, 
it  would  not  be  erroneous  to  presume  that 
he  was  either  the  thief  or  the  receiver  of 
stolen  property,  punishable  under  Section 
411  of  the  Indian  Penal  Code  {vide  Section 
114,  Illustration  a,  of  the  Evidence  Act). 
The  defence  of  the  accused  was  that  they 
were  pawned  with  him  by  Prosonno  Koomar, 
and  in  this  point  he  was  supported  by  the 
statement  of  the  latter.  Before  the  Deputy 
Magistrate  could  convict  the  prisoner  under 
Section  411   of  the  Indian  Penal  Code,  I 
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think  the  Deputy  Magistrate,  under  the 
circumstances  of  the  case,  was  bound  to  come 
to  a  clear  finding  upon  this  question,  namely, 
whether  they  were  pledged  with  the  accused 
or  not  as  stated  by  him.  I  do  not  think 
that  the  Deputy  Magistrate  has  done  so. 
This  is  the  main  error  which  runs  through- 
out his  decision.*  Then  there  are  several 
facts  assumed  by  him  aj^ainst  the  accused 
without  any  evidence ;  these  are  the  two 
main  grounds  upon  which,  I  think,  his  deci- 
sion is  erroneous  in  law,  and  I  shall  now 
notice  his  reasons  in  detail  in  order  to  show 
bow  his  judgment  has  been  affected  by 
these  two  material  errors. 

After  stating  the  facts  of  the  case,  and 
giving  a  short  history  of  the  prosecution 
against  the  accused,  the  Deputy  Magistrate 
observes : — 

''  It  is  shown  in  evidence,  and  admitted  by 
the  prisoner  Ramjoy  Kurmokar,  that  Pro- 
sonno  Koomar  Shaha  is  a  man  of  straw,  a 
common  day-labourer,  his  occupation  being 
that  of  a  koil,  or  measurer  of  articles  of  mer> 
chandize,  &c."  Now,  so  far  as  the  evidence 
or  the  admission  of  the  accused  goes,  it  is 
clear  that  Prosonno  Koomar  was  by  profes- 
sion a  koil ;  but  beyond  that  there  is  nothing, 
either  in  the  evidence  taken  in  the  presence 
of  the  accused  or  in  his  admission,  which 
goes  to  show  whether  Prosonno  Koomar  is 
a  man  of  straw  or  not.  In  the  next  sen- 
tence  it  appears  that  the  Deputy  Magistrate 
thinks  that  the  :»ccused  received  the  pair  of 
shawls  for  Rs.  lo  from  Prosonno  Koomar. 
But  he  does  not  say  here  whether  the  Rs.  lo 
were  advanced  as  a  loan  upon  the  pledge 
of  the  pair  of  shawls  or  not.  Then  he 
comments  upon  the  fact  that,  when  the  pair 
of  shawls  were  pledged,  Prosonno  Koomar 
said  he  did  not  know  the  name  of  the 
hhuddro  lake  to  whom  they  belonged,  and 
with  reference  to  this  circumstance  he 
says:  "I  need  hardly  observe  that  the 
above  alone  would  have  aroused  the  suspicion 
of  an  honest  man,  and  he  would  have  then 
and  there  handed  over  Prosonno  to  the 
authorities."  Further  on  he  observes : 
"  If  Ramjoy  were  an  honest  man,  it  certainly 
would  have  struck  him  that,  had  Prosonno 
Koomar  honestly  come  by  the  shawl,  he  most 
assuredly  should  have  known  the  man  who 
gave  it  to  him,  and  Prosonno  Koomar  could 
have  very  easily  got  Rs.  lo  on  it  from  any 
shop-keeper,  money-lender,  or  any  other  man 
at  Goalundo  Bazar.  Now,  it  is  a  well  knoivn 
fact  in  this  country  that  the  class  of  persons 
called  hhuddro  lake  are  generally  reluctant 
to    publish    their    staitened    circumstances 


by  personally  negotiating  for  a  loan  on 
pledge    of     articles    belonging    to 
Having  regard   to   this    fact,    wfaetlsr 
prisoner  should   have,   as   a  prudent 
refused  to  keep  the  offered  pledge  or 
certainly  it  cannot  be  said  that  be 
them  knowing,  or  having  reason  to 
that  they  were  stolen  property,  mer^ 
Prosonno  Koomar  said  that  he  did  not 
who  the  owner  was ;  and  as  to  the 
tion  that  Prosonno  Koomar  could  have 
Rs.  lo  from  any  money-lender  or  sbap 
Goalundo,  it  is  simply  an  assamptioa 
upon  no  evidence.     The  Deputy  M 
concludes  this  paragraph  of  his  jad 
by  observing  that   he    feels    no  hesi 
in  stating  '^  that  Ramjoy  received  the  piir 
shawls  with  the  full   understanding  that 
had  been  stolen  property."    1  have  al 
remarked  that  the  circumstance  adveited 
by  him  does  not  legally  lead  to  the 
sion  at  which  he  has  arrived.    To  convict 
prisoner  upon  a  circumstantial  evidence 
this  would  be  conviction  upon  no  evide 
In  the  next  paragraph  the  Deputy  M; 
trate   especially   deals   with   the  defence 
the  prisoner,  and,  after  referring  to  the 
action    of    a    pledge   of    a    chick    bet 
Prosonno  Koomar  and  the  accused  in 
last  Assar,  says  :  **  This  shows  that  R 
has  had  dealings  with  Prosonno,  and  k 
this  man  too  well  to  make  any  disti 
between  the  words  sale  and  pawn,  vbtch 
thieves    and    to    receivers    of    their  sti 
property   are,   I  should   think,   synoD? 
terms.'     Now,  the  whole  of  this  arga 
is  without  the  slightest  foundation  upaoaif 
evidence  on  the  record.     Beyond  the 
that,  in  Assar  last,  a  chick  was  pledged 
Prosonno  with  Ramjoy  for  Rs.  34,  and 
same  had  not  been  redeemed  up  to  Si 
the    following    month,    nothing    further 
known  from  the  evidence  in  this  case 
that  transaction.     It  mav  be  that  it  was 
fair  transaction,  or  it  may  be  that  that  t 
was    not    a    stolen    property.     We 
nothing  about  these  facts,  and  yet  the  Dq}] 
Magistrate  seems  here  to  suggest  from 
transaction  that  the  apparent  pledge  of  tie] 
pair  of  shawls  for  Rs.  10  was  a  mere  cioiid 
for  the  sale  of  a  valuable  article  for  a  meft; 
trifle,  viZy  Rs.   10.     But,  before  a  jadiOBll 
officer  comes  to  this  conclusion,  he  shodi' 
have  some  reasonable  grounds  upon  wladt 
he  can  safely  base  his  opinion.    Then  the 
Deputy  Magistrate  thus  continues  his  argu* 
ments    upon    this    part    of    the   case:  Be 
that  as  it  may,  Ramjoy  seems  to  know  veir 
well  that   Prosonno  Koomar  would  never 
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a^ain   come  for  the  shawls,  or  that,  if  he 
would,  no  body  would  believe  him,  as  he  is  a 
man    of  straw,  and  he  himself  (Prosonno) 
would  not  dare  publicly  avow  how  he  had 
come  by  it."     The  whole  of  this  consists  of 
a  series  of  assumptions  of  guilty  intention  on 
the    part  of  the  accused  without  a  particle 
of    evidence   in  support  of  them.     "  I  may 
also  observe,"  he  continues,  "  that  the  cir- 
cumstance' that  Ram  joy  dealt  with  Prosonno, 
a  common  day-labourer,  in  valuable  things 
for  nominal  consideration  at  short  intervals 
of   time,  also  shows,  beyond   a  doubt,   the 
dishonesty    of    his    own   character."     Here 
also  the  Deputy  Magistrate  has  assumed  the 
dishonest   character  of  the  first  transaction 
of   Assar  against   the  accused  without  any 
evidence. 

I  have  now  noticed  at  some  length  almost 
all  the  reasons  given  by  the  Deputy  Magis- 
trate for  his  opinion,  and  I  think  I  have 
shown  that  they  are  mainly  based  upon 
certain  facts  assumed  by  that  officer,  and  not 
proved  in  the  case.  For  this  reason,  and 
also  for  the  reason  that  he  has  not  distinctly 
come  to  a  conclusion  one  way  or  the  other 
upon  the  question,  whether  the  pair  of  shawls 
were  really  pledged  for  Rs.  10  with  the 
accused  or  not,  I  am  of  opinion  that  we 
should  interfere  with  the  decision  of  that 
officer,  as  there  are  material  errors  of  law  in 
it  which  have  affected  the  justice  of  the 
case.  I  would,  therefore,  quash  the  convic- 
tion, and  order  the  release  of  the  accused. 

Macpherson,  J. — The  point  to  be  decided 
seems  to  be — Is  there  on  the  record  any  evi- 
dence that  Ramjoy  Kurmokar  (the  petitioner) 
received    the   stolen   shawl   from   Prosonno 
Koomar  Shaha  with  a  guilty   knowledge  ? 
If  there    is  any   legal    evidence    of    guilty 
knowledge,  this  Court  ought  not  to  interfere. 
For  the  case  is  not  before  us  in  appeal,  but 
has  been  called  for  under  Section   297  of 
the  Code  of  Criminal  Procedure.     And  as 
we  have  to  deal  wiih  it  in  the  exercise  of 
the  High    Court's   power  of   revision,  it  is 
only  in  the  case  of  material  error  in  law  or 
procedure  that  the   decision  of  the  Lower 
Courts    ought    to   be  disturbed.     Agreeing 
with  the  decision  in  the  case  of  Debi  Churn 
Biswas  iio  W.  R.,  Cr.,  p.  40),  1  think  that, 
sitting  as  a  Court  of  Revision,  we  cannot 
enter  into  any  question  as  to  whether,  on 
the  e\idence  before  it  (so  far  as  there  was 
any  evidence  legally  before  it),  the  Lower 
Courts   have   come   to  a  right    conclusion 
as  to  the  facts.    But,  of  course,  if  there  be 
absolutely  no  evidence  of  guilty  knowledge, 


then  the  conviction  is  based  on  a  material 
error  in  law,  and  may  be  set  aside. 

The  petitioner,  Ramjoy  Kurmokar,  has 
been  convicted,  under  Section  411  of  the 
Penal  Code,  of  receiving  a  shawl  knowing  it 
to  have  been  stolen. 

There  is  evidence  of  the  following  facts ; 
and,  except  so  far  as  appears  from  these  facts, 
there  is  no  evidence  w^hatever  of  guilty 
knowledge,  on  the  part  of  Ramjoy. 

There  is  evidence — 

1. — That  the  shawl  was  stolen,  and 
Prosonno  Koomar  was  concerned  in  the  theft, 
or  in  disposing  (with  guilty  knowledge)  of 
the  stolen  property ; 

II. — That  the  shawl  was  worth  about 
Rs.  125,  and,  immediately  after  the  theft, 
Ramjoy  received  it  as  a  pledge  from  Prosonno 
Koomar,  to  whom  he  lent  Rs.  10  on  the  secu- 
rity of  the  shawl ; 

III. — ^That  Prosonno  Koomar  was  a 
common  working  man  employed  as  a  weigh - 
man  at  Goalundo,  and  that  he  was  not  a  man 
of  special  substance  or  means ; 

IV. — That,  when  Prosonno  Koomar 
brought  the  shawl,  and  proposed  to  raise 
money  by  pledging  it,  Ramjoy  enquired 
where  he  got  it,  to  which  Prosonno  Koomar 
replied  that  a  respectable  person  had  given 
it  to  him  to  pledge,  but  that  he  did  not 
know  the  name  of  the  respectable  person  ; 

V. — That  Ramjoy  had,  on  a  previous 
occasion  (about  a  month  before  the  pledge  of 
the  shawl),  lent  Rs.  34  to  Prosonno  Koomar 
on  pledge  of  a  gold  chick  weighing  about 
sicca  2-15  annas; 

VI. — That,  when  the  Police  Inspector 
went  to  Ramjoy's  house  to  enquire  as  to  the 
shawl,  Ramjoy  was  absent,  but  his  nephew 
was  present,  and  produced  the  .shawl  at  once 
(making  no  difficulty  about  it),  when  asked 
to  produce  it. 

It  seems  to  me  to  be  impossible  to  say  that 
there  is  not,  under  heads  III.  and  IV.,  sonie 
evidence  of  guihy  knowledge.  There  cer- 
tainly was  evidence  which  a  Judge  trying 
the  case  with  a  Jury  would  have  had  to 
place  before  the  Jury.  No  doubt,  the  evi- 
dence is  not  very  strong  or  conclusive.  Still, 
as  it  is  evidence,  and.  as  both  the  Lower 
Courts  are  satisfied  with  it,  the  case  is  not 
one  in  which,  in  my  opinion,  the  Court  ought 
to  interfere  under  Section  297,  There  is 
nothing  materially  wrong  in  law  or  in  proce- 
dure in  the  conviction,  or  in  the  sentence 
which  has  been  passed  on  the  petitioner. 

In  saying  this,  I  am  not  to  be  supposed  to 
express    my    concurrence   in    all    that   the 
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Deputy  Magistrate  has  said  with  regard  to 
the  evidence  as  to  Ram  joy. 

I  think  we  should  not  disturb  the  convic- 
tion. 


The  2 1  St  January  1876. 

Present : 

The  Hon'ble  F.  A.  Glover  and  Romesh 
Chunder  Mitier,  Judges, 

Prosecution  for  perjury. 

(Miscellaneous  Case.) 

Keerut  Singh,  Petitioner^ 

7'ersus 

Narain  Passee,  Opposite  Party, 

Mr.  C  Gregory  for  the  Petitioner. 

Where  the  Hi{;h  Court  sanctions  a  prosecution  for 
perjury »  it  is  implied  that  the  proper  Icj^al  procedure 
will  be  adopted,  and  the  proceedin^^^s  instituted  in  a 
Court  having  jurisdiction  to  entertain  the  charge. 

Glover  J  J, — The  intention  of  our  order 
was  undoubtedly  that  a  commitment  (if  there 
were  sufficient  evidence  to  go  upon)  should 
be  made  to  a  Court  of  Session,  and  not  that 
any  officer  who  might  be  invested  with  first- 
class  powers  should  take  up  and  dispose  of 
the  case  on  trial.  The  Assistant  Magistrate's 
proceedings  were,  therefore,  opposed  to  our 
order. 

Ikt,  putting  this  aside,  our  order  sanction- 
ing a  prosecution,  of  course,  supposed  a 
proper  legal  procedure,  and  an  enquiry  in  a 
Court  having  jurisdiction  to  make  it.  The 
offence  which  we  considered  primd  facie  to 
have  been  committed  was  committed  in  Cal- 
cutta, and  Sections  63,  64,  Code  of  Criminal 
Procedure,  would  not  apply.  The  proper 
officer  to  make  the  preliminary  enquiry  and, 
if  necessary,  to  commit  would  appear  to  be 
one  of  the  Police  Magistrates  of  Calcutta ; 
but  it  is  not  necessary  for  us  to  make  any 
direction  on  this  point. 

The  proceedings  of  the  Assistant  Magis- 
trate must  be  quashed. 

Milter,  y. — 1  also  think  that  the  proceed- 
ings of  the  Assistant  Magistrate  must  be 
quashed.  We  have  only  sanctioned  a  prose- 
cution for  perjury,  bit  the  proceedings  must 
be  instituted  in  the  Court  having  jurisdiction 
to  entertain  the  criminal  charge  of  perjur}' 
against  the  prisoner.  The  Assistant  Magis- 
trate of  Patna,  it  seems  to  me,  has  no  juris- 
diction to  take  cognizance  of  the  charge  that 
has  been  brought  against  the  applicant.  The 
proceedings  of  the  Assistant  Magistrate 
in  this  case  must,  therefore,  be  quashed. 


The  26th  January  1876. 

Present  .- 

The  Hon'ble  F.  A.  Glover  and  RocneA 
Chunder  Mittcr,  Judges. 

ConvictiOQ — Evtaence. 

(Miscellaneous  Case.) 

Ali  Meah  and  another,  Petitioners, 

versus 

The  Magistrate  of  Chittagong,  Opposite 

Partw 

Baboo  Akhil  Chunder  Sein  for  ihc        1 
Petitioners.  | 

It  is  irregular  and  illegal  to  t>ase  a  coavktkiB  oaj 
evidence  not  recorded  in  the  presence  of  thtj 
accused,  but  taken  previously  and  n»ere!y  read  over  w 
him  on  another  day.  | 

Glover,  J. — Ix  this  case,  I  think,  we  aid 
bound  to  interfere  under  Section  297,  Criisi^j 
nal  Procedure  Code,  on  the  ground  that  tbeie^ 
has  been  a  material  error  in  the  judicial; 
proceedings  of  the  Magistrate.  I 

It  is  true  that  the  witnesses  for  the  pmse- 
cution  were  in  Court  when  the  accused  wa« ! 
brought  before  it,  and  that  the  latter  had  the 
opportunity  of  cross-examination  ;  but  it  his  j 
been  often   ruled   by  this   Court  that  it  is  1 
irregular  and  illegal  to  base  a  convictioa  01 
evidence  not  recorded  in  the  presence  of  tte 
accused,  but  taken   previously  and  merdf 
read  over  to  him  on  another  day,  and  tke 
reason  is  obvious.     Supposing  the  charge  tft 
be  false,  the  witnesses  are  not  subjected  10 
any  test ;  what  they  said  on  a  previous  occa* 
sion,  in  the  absence  of  the  accused  and  with 
no  fear  of    cross-examination  before  tbdr 
eyes,  is  taken  as  true,  and  the  accused  is 
deprived    of    the    advantage    arising   from 
unexplained  inconsistencies  or  discrepancies 
which  might  have  occurred  had  the  proseca- 
tion-witnesses  been  made  to  tell  their  stofj 
over  again  and  in  his  presence.     It  may  be 
that,  in  this  particular  case,  no  advantage  has 
been  lost  to  the  accused,  but  he  has  a  right 
to  all  the  safeguards  which  the  law  albvs 
him. 

The  order  of  the  Magistrate  must  be 
quashed,  and,  if  he  thinks  proper  to  proceed 
against  the  accused  de  novo,  he  must  do  it  in 
a  regular  way. 
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The  26th  January  1876. 

Present : 

The  Hon'ble  F.  A.  Glover  and  Romesh 
Chunder  Mitter,  Judges, 

Admissions. 

(Miscellaneous  Case.) 

Goloke  Chunder  Chowdhry,  Pelitioner, 

versus 

The  Magistrate  of  Chittagong,  Opposite 

Party, 

Baboo  Aukhil  Chunder  Sein  for  the 
Petitioner. 

If  admissions  arc  taken  as  evidence,  they  must  be 
taken  as  a  whole. 

Glover,  J, — In  the  matter  of  Goloke 
Chunder  Chowdhry,  who  has  been  ordered 
by  the  Magistrate,  under  Section  491,  Code  of 
Oiminal  Procedure,  to  give  securities  to 
keep  the  pea.ce,  I  think  we  must  say  that  the 
order  is  not  warranted  by  law. 

Putting  aside  the  question  of  any  personal 
action  on  the  part  of  Goloke  Chunder  Chow- 
dhry, I  find  it  admitted  by  the  Magistrate 
that  the  provisions  of  the  Section  were  not 
complied  with. 

Explanation  i,  Section  491,  Code  of 
Criminal  Procedure,  lays  it  down  very  clearly 
that,  before  a  person  can  be  bound  over  to 
keep  the  peace,  there  must  be  an  adjudi- 
cation on  evidence  taken  before  him. 

Now,  the  Magistrate's  proceedings  show 
that  no  such  evidence  was  taken.  Goloke 
Chunder  Chowdhry  was  summoned,  and  his 
admissions  then  made  have  been  taken  as 
evidence  ;  but,  if  they  be  so  taken,  they  must 
clearly  be  taken  as  a  whole,  and  the  gist  of 
Goloke's  admission  was  that,  although  he 
was  then  aware  that  his  servants  had  behaved 
improperly,  he  did  not  know  it  before,  and 
that,  since  he  had  known  it,  he  had  discharged 
several  of  them  from  his  service. 

There  was  nothing  in  these  admissions 
amounting  to  a  confession  of  guilt;  and  as 
the  Magistrate  himself  allows  there  was  no 
other  evidence  taken,  there  was  no  compli- 
ance with  the  Section. 

The  order,  therefore,  for  taking  security 
under  Section  491,  Code  of  Criminal  Proce- 
dure, was  illegal,  and  must  be  set  aside. 


The  3rd  February  1876. 

Present : 

The  Hon^ble  F.  B.  Kemp  and  W.  F. 
McDonell,  Judges. 

Recognizances  to  keep  the  peace— Act  X.  of  1872, 

Section  391. 

(Miscellaneous  Case.) 

Huree  Moliun  Mullick,  Petitioner^ 

versus 

Kalinath  Roy,  Opposite  Party. 

Baboo  Gopal  ImU  Mitter  for  the  Petitioner. 

A  party  cannot  be  called  upon,  under  Act  X.  of 
1872,  Section  391,  to  enter  into  recognizances  to  keep  the 
peace*,  unless  the  evidence  points  to  some  specific 
conduct  or  act  on  his  part  from  which  a  reasonable 
or  immediate  inference  can  be  drawn  that  he  is 
likely  to  commit  a  breach  of  the  peace. 

Kemp,  J, — We  think  that  in  this  case  the 
order  of  the  Deputy  Magistrate  must  be 
quashed.  The  Deputy  Magistrate,  under 
Section  39r,  has  called  .upon  the  petitioner, 
Huree  Mohun  Mullick,  to  enter  into  recog- 
nizances to  keep  the  peace  to  the  amount  of 
Rs.  1,000  for  a  period  of  one  year.  The  re- 
cord of  the  case  was  sent  for,  and  on  referring 
to  the  evidence  of  the  three  witnesses  upon 
whom  the  Deputy  Magistrate  relies,  namely, 
the  witnesses  Chunder  Bhoosun  Gangooly, 
Gourmohun  Bhuttacharjee,  and  Ram  Ruttun 
Bhuttacharjee,  we  do  not  find  that  that  evi- 
dence points  to  any  specific  conduct  or  act 
on  the  part  of  the  petitioner  Huree  Mohun 
Mullick  from  which  any  reasonable  or  imme- 
diate inference  can  be  drawn  that  he  was 
likely  to  commit  a  breach  of  the  peace.  The 
order  of  the  Deputy  Magistrate  is,  therefore, 
quashed. 

The  ruling  in  Vol.  XXIL,  Weekly  Report- 
er,  page  79,  Criminal  Rulings,  supports  this 
vie\v. 
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The  3rd  February  1876. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  W.  F. 

McDonell,  Judges.  ' 

Act  X.  of  1872  (Criminal  Procedure  Code), 

Section  SS^    ' 

Reference  to  the  High  Court,  under  Section 
2g6  of  the  Code  ^  Criminal  Procedure,  bv 
the  Sessions  Judge  of  Shahabad.  ' 

Byjnath  Sahoo,  Petitioner, 

versus 

Rugoonath  Pershad,  Opposite  Party. 

Baboo  Kali  Kishen  Sein  for  the 
Petitioner. 

Baboo  Mohesh  Chunder  Choivdhry  for  the    , 

Opposite  Party. 

Where  each  of  two  parties  claimed  the  same  share  ^ 
of  certain  property  as  a  whole  estate,  neither  alleginf^ 
that  the  other  was  joint  with  him  in  any  way,  and  the  t 
Mapristrate,  without  reference  to  the  right  of  possession, 
went  into  the  question  of  who  was  in  possession,  and 
maintained  the  possession  of  the  party  found  in  pos- 
session, the  High  Court  held  that  the  case  fell  under 
Act  X.  of  1872,  Section  530,  and  saw  no  necessity  to 
interfere  with  the  decision. 

KemPi  J^ — This  case  has  been  referred 
to  us  by  the  Sessions  Judge  of  Shahabad, 
under  the  provision  of  Sections  295  of  the 
Code,  recommending  that  the  order  of  the 
Joint  Magistrate  should  be  reversed,  inasmuch 
as  Section  530  of  the  Code  does  not  apply, 
the  dispute  being  about  shares  in  ijmalee 
property.  Before  submitting  ihe  case  to  this 
Court,  ihe  Joint  Magistrate  was  called  upon 
to  explain.  His  explanation  is  briefly  to 
this  effect,  that  the  property  in  question  is 
not  ijmalee;  that,  although  it  has  not  been 
divided  by  metes  and  bounds  under  the 
butwarra-law,  the  5  annas  4  gundahs  share 
has  been  held  separate  from  time  immemorial, 
that  is  to  say,  that  both  the  lands  and 
ryots  representing  the  5  annas  4  gundahs 
share  have  been  separated  off  from  the  re- 
mainder, and  that  both  sides  claim  the  5 
annas  4  gundahs  share  as  an  undivided  whole. 
I  do  not  think  we  can  go  behind  the  order  of 
reference,  and  it  is  simply  this,  whether,  the 
property  being  undivided,  the  Section  applies 
or  not.  It  does  not  appear  that  this  point 
was  raised  before  the  Magistrate  in  any  way ; 
on  the  contraiy,  Byjnath  Sahoo,  in  his  writ- 
ten statement,  clearly  stated  that  the  pro> 
perty,  namely,  the  5  annas  4  gundahs,  had 


been  owned  and  held  by  him  and  bis  an 
by  virtue  of  purchase,  and  he  asked  to 
maintained   in  possession.     Ragoonaih, 
opposite  party,  who  has  been  nuintahiai 
possession    by    the    Joint    Magistrate, 
claimed   the   5   annas  4   gundahs  share 
property    separated    from    the     16 
Each  party,  as  already  observed,  clasmed 
as  a  whole  estate,  not  alleging  that  the 
party  was  joint  with  him  in  any  vsy. 
Joint  Magistrate,  under  the  Section,  in 
reference  to  the  right  to  possesskm, 
into   the   question   of  who  was   in 
sion.     He  found  in  favor  of  Rugoonath, 
maintained  him  in  possession.     We 
therefore,   looking  to   the   question   £i 
as  referred  to  us  by  the  Judge,  viz^  wi 
the  case  comes  under  Section  530  or 
that  it  does  come  under  that  Section, 
we  see  no  necessity  for  interfeiing  vith 
decision  of  the  Joint  Magistrate  in  the 


I 

The  nth  February  1876- 

P resent : 

The  Hon'ble  F.  A.  Glover  and  W.  F. 
McDonell,  Judges.  - 

Certificate  of  administratioa— Act  X.  of  1872, 

Section  530. 

Reference  to  the  High  Court,  under  Sedm 
2g6  of  the  Code  of  Criminal  Prpcedurt, 
by  the  Sessions  Judge  of  Tirhoot. 

Musst.  Anuragee  Koowar,  mother  and  gnanl* 
ian  of  Ramanugro  Dass,  Applicant, 

versus 
Ramruchya  Dass,  Objector. 

The  ^rant  of  a  certificate  under  Act  XXVI  f.  of  i.*^  j 
is  not  sufficient  proof  of  possession  to  entiUe  the  koUer  . 
to  an  order  under  the  Criminal  Procedure  Code,  SedJH 
530,  declaring  him  to  be  in  possession. 

Reference. — Mo  hint  Ram  Churx  Dass, 
of  Mouzah  Pootah,  died  in  poos  1282  F.  S, 
leaving  a  minor  son,  Ramanugro  Dass.  Ifi 
due  course,  applications  were  made  to  tiiis 
Court,  on  the  Civil  Side,  by  Musst.  Anuragee 
Koowar,  mother  of  the  said  minor,  and  br 
Ramruchya  Dass,  disciple  of  the  deceased 
Mohunt,  for  certificates  under  Act  XXVII. 
of  i860,  the  mother  also  applying  for  a 
certificate  under  Act  XL.  of  1858. 
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■"•cltually,  certificates  were  granted  to 
iBsaxiut  Anuragee  Koowar  and  Ramruchya 
».  respectively,  under  Act  XL.  of  1858  and 
^^^^11.  of  i860. 


uently,  both  parties  filed  petitions, 
with  certificates  obtained  by  them, 
Court  of  the  Assistant  Magistrate  of 
■  unee,  claiming  possession  over  the 
^  ,  immoveable  and  moveable,  left  by 
deceased  Mohiint,  and  praying  that  an 
ight  be  issued  to  the  police  to  pre- 
t  amy  breach  of  the  peace  occurring. 

ytx  this,  the  Assistant  Magistrate  of 
^lioobunee  passed  the  following  order  :— 
*  Both  parties  cannot  hold  the  property. 
Ifh  claim  actually  to  hold  the  property. 
^ke  the  Judge's  certificate,  granted 
Oter  Act  XX VII.  of  i860,  to  be  the  most 
and  direct  order,  and  on  it  pass  an 
under  Section  530,  Code  of  Criminal 
'ure,  declaring  Ramruchya  Dass  to  be 
possession,  and»forbidding  any  disturb- 
of  possession  until  ousted  by  due 
of  law.  (Police  to  lake  measures  to 
irent  any  disturbance.)' 

Such  order,  in  my  opinion,  is  illegal.  The 
ertificate  obtained  by  Ramruchya  Dass 
mply  empowers  the  latter  to  collect  and 
\j  debts  due  to .  and  by  the  deceased 
U>hont»  and  is  in  no  way  sufficient  'by  itself 
►  justify  an  order  declaring  him  to  be  in 
pssession  of  deceased's  property,  and  forbid- 
Ing  all  disturbance  of  such  possession  until 
^ted  by  due  course  of  law. 

1  think,  for  this  reason,  that  the  order  of 
lie  Assistant  Magistrate  should  be  reversed, 
aid  that  he  should  be  directed  to  record  a 
armal  proceeding  under  Section  530,  Code  of 
Criminal  Procedure;  to  call  upon  both 
Parties  to  adduce  proof  of  actual  possession 
>C  the  property  in  dispute,  and  then  to  issue 
mch  orders  as  he  may  deem  proper,  with 
regard  to  the  retaining  of  possession  by 
either  one  or.other  of  the  parties. 

Judgment  of  the  High  Court. 

Glover^  J, — In  accordance  with  the 
recommendation  of  the  Sessions  Judge, 
which,  we  may  observe,  is  a  very  proper 
owe,  we  direct  the  Assistant  Magistrate  to 
take  proceeding,  if  he  thinks  it  necessary,  to 
bring  the  case  under  Section  530,  Code  of 
Criminal  Procedure,  in  a  regular  and  formal 
Fay.  The  grant  of  a  certificate  under  Act 
XXVII.  of  i860  is  not  sufficient  proof  of 
possession,  nor  does  it  entitle  the  holder  to 
be  put  into  possession  of  any  property  of  a 
deceased  person. 
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The  nth  February  1876. 

Present: 

The  Hon'ble  F.  A.  Glover  and  VV.  F. 
McDonell,  Judges. 

Sessions  trials— Amendment  of  charge — Magis- 
trate and  Judge. 

Reference  to  the  High  Court,  under  Section 
2g6  of  the  Code  of  Criminal  Procedure^ 
by  the  Sessions  Judge  of  West  Burdwan. 

Ramdhone  Acharjee  and  others,  Petitioners, 

Where  a  Magflstrate  gfives  reasons  for  committing'  a 
case  for  trial  in  a  certain  way,  the  Sessions  Judge  must 
either  accept  the  charg^es  as  framed  or  frame  others 
him<%elf ;  he  is  not  authorized  by  the  Criminal  Prooe* 
dure  Code  to  insist  on  a  redrawin]?  of  the  charg-e  by 
the  Mag-istrate,  unless  he  specifies  the  charge  which  he 
wishes  to  l>e  sent  up. 

Glover,  J. — By  Section  446,  Code  of 
Criminal  Procedure,  the  Sessions  Judge  has 
full  power  to  amend  charges  or  to  draw  up 
new  ones.  In  the  present  case,  he  has  the 
Magistrate's  record  before  him,  which  must 
contain  all  the  necessary  dates,  as  well  as 
all  other  memoranda  necessary  for  the 
framing  of  definite  charges  with  specifica- 
tions of  time,  place,  and  amount,  such  as 
the  Sessions  Judge  wishes  to  have  tried. 

If  the  Magistrate  thinks  that  the  charges 
drawn  up  by  him  are  sufficient,  and  declines 
to  amend  them,  the  only  way  of  arranging 
matters  is  for  the  Sessions  Judge  to  draw 
up  new  charges  himself  upon  the  basis  of 
the  evidence  already  recorded. 

If,  during  the  course  of  the  trial,  other 
facts  as  to  dates,  places,  or  amounts,  are 
elucidated,  which  seem  to  make  those  charges 
incomplete,  they  can  be  again  amended 
or  changed,  a  fresh  defence  being  taken  from 
the  accused  without  any  extra  delay. 

The  Magistrate,  we  may  observe,  has 
given  reasons  for  committing  the  case  for 
trial  in  the  way  that  he  has  done,  and  the 
Sessions  Judge  must,  we  think,  either  accept 
the  charges  as  framed  or  frame  others  him- 
self. There  is  no  Section  of  the  Procedure 
Code  which  gives  him  authority  to  insist 
on  a  redrawing  of  the  charge  by  the  Magis- 
trate in  cases  committed  to  the  Sessions, 
unless  he  'specifies  the  charge  which  he 
wishes  to  be  sent  up. 
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The  nth  February  1876. 

Present : 

The  Hon'ble  F.  A.  Glover  and  W.  F. 
McDonell,  Judges, 

Code  of  Crimmal  Procedure,  Sectioo  36— Juris- 
dtction  of  High  Conrt. 

The  Queen 

versus 

Sham  Soonder  Dass,  Appellant. 

Baboo  Grish  Chunder  Ghose  for  the 
Appellant. 

Wbere  m  Deputy  Commissioner's  order  requires, 
under  Act  X.  ot  1872,  Section  36,  the  sanction  of  the 
Sessions  Judge,  the  Hig-h  Court  has  no  jurisdiction  to 
cnterteiii  an  appeal  from  it  until  so  sanctioned. 

Glover,  J. — Undkr  Section  36  of  the  Code 
of  Criminal  Procedure,  this  order  of  the 
Officiating  Deputy  Commissioner  of  Cachar, 
being  one  of  imprisonment  for  four  years, 
ought  to  have  been  submitted  for  sanction  to 
the  Sessions  Judge  of  his  district. 

We  have  no  jurisdiction  to  entertain  the 
appeal  until  the  Sessions  Judge  has  sanc- 
tioned the  Deputy  Commissioner's  order,  and 
in  this  case  it  may  very  well  be  that  no 
further  appeal  will  be  necessary. 

The  record  is  returned  to  the  Deputy 
Commissioner  with  directions  to  submit  his 
order  regarding  Sham  Soonder  Dass  to  the 
Sessions  Judge  for  sanction.  The  appeal 
before  us  is  struck  off  the  file. 


The  14th  February  1876. 

Present  : 

The  Hon'ble  F.  A.  Glover  and  Romesh 
Chunder  Mitter,  Judges. 

Code  of  Criminal  Procedure,  Section  530— 
Jnriadictioa  of  Criminal  Courts-Contested 
pomession— Execution. 

(Miscellaneous  Case.) 

Nobin  Chunder  Koondoo  and  another 

Petitioners, 

versus 

Jogendronath  Bhuttacharjee  and  another, 
Opposite  Party. 

Bahoos  Sreenath  Dass  and  Bungshtdhur 
Sein  for  Petitioners. 

Bahoos  Bama  Churn  Banerjee  and 
Dehender  Chunder  Ghose  for  the  Opposite 
Party. 


The  Criminal  Court  has  jarisdictioa,  uader  Ad 
1S72,  Section  530,  to  determine  questions^  of  ca 
possession  between  parties  who  are  not  in  imi 
possession  of  the  subject-matter  of  disunite,  bet 
rent  from  tenants  who  actually  occupy  it. 

The  act  of  a  process^peon  delivering  over  possi 
of  the  disputed  land  to  the  pnrdiaser,   as  part 
'  tenure  sold  in  execution,  does  not  take  a«a.y  the 
of  a  Magistrate  to  enquire  into  the  questioa  K&. 
sion  between  the  parties  under  Section  530. 

Mitter,  J. — On  this  rule  coming  00 
hearing,  the  opposite  party,  who  was 
upon  to  show  cause,  has  not  ^peaxed. 
have  looked  into  the  records  oarselves, 
we  are  satisfied  that  the  rule  ought  to 
made  absolute. 

•    The  Deputy  Magistrate  has,  it  appears 
me,  refused  to  pass  any  order  under 
530  of  Act  X.  of  1872  upon  two  groiiOi 
viz.,  (1)  that  the  subject-matter  of  di 
is  land  not  in  the  immediate  possession  of 
disputing  parties,  but  in  the  occopancy  of 
and  the  dispute  is  with  reference  to  the 
to  collect  rents  from  them ;  and  (i)  th 
Civil    Court   peon    has  delivered    over 
possession  of  it  to  the  second  party.     It 
been  now  settled  by  more  than  one  dec 
of  this  Court  that  the  Criminal   Court 
jurisdiction  under  Section  530  to  dete 
questions  of  contested   possession 
parties  who  are  not  in  immediate 
of  the  subject-matter  of  dispute,  hot  da 
to  collect   rent  from   tenants   who  actnallf 
occupy    it.     The    Deputy    Magistrate 
therefore,    in   error   in   refusing  jurisdiaioi. 
upon    the    first    ground.     As    regards   tfce 
second  ground,  if  it  had  appeared  that,  bf  nf 
final    decree    binding   between   the    paitief! 
before  him,  the  question  of  title  had  beet 
conclusively    determined,    he    would    ha^ 
been  justified  in  refusing  to  proceed  under 
Section    530.     But    what    appears   to   bait 
happened   was    simply    this.     In    executklt 
of  a  rent-decree,  a  tenure  belonging  to  t 
party  unconnected  with  this  proceeding  M 
sold  and  purchased  by  the  second  party.   A 
peon   deputed   by  the  Execution  Courts  it 
which  the  tenure  was  sold«  has  delivered  ai«r 
possession  of  the  disputed  land  as  part  of 
the    tenure    sold    to    the    purchaser,    1.   /, 
the  second  party.    That  proceeding  caonot ' 
prejudice  the  first  party,  and  does  not  take  - 
away  the  power  of  the   Deputy  Magistrate 
to   enquire  into  the    disputed    question  of 
possession  between  parties  before  him  under 
Section  530  of  Act  X.  of  1872,     We  tb€^^ 
fore  think  that  his  order  is  erroneous  o& 
both  grounds ;  and,  making  the  rule  absolote 
with  costs,  we  remit  the  records  to  him  to 
proceed    with    the    case    according   to  the 
provisions  of  the  Section  quoted  above. 
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The  1 6th  February  1876. 
Present  : 

The  Hon'ble  Louis  S.  Jackson  and  W.  F. 

McDonell,  Judges. 

Summary  trials—  Procedure  how  determined. 

Reference  to  the  High  Courts  under  Section 
2g6  of  the  Code  of  Criminal  Procedure^  hy 
the  Sessions  Judge  of  Beerhhoom, 

Ram  Chunder  Chatterjee 

versus 
Kanye  Laha  and  another. 

Whether  a  case  is  triable  summarily  or  not  must 
be  determined  by  the  complaint,  not  by  an  estimate 
formed  by  the  Magistrate  {e.g.,  of  the  worth  of  the 
property  which  the  accused  is  charged  with  having 
stolen)  after  evidence  has  been  recorded;  and  such 
estimate  cannot  retrospectively  warrant  a  mode  of  trial 
which  was  originally  illegal. 

Reference. — TfiE  prisoners  were  charged 
before  the  Magistrate  with  theft  and 
cfiminal  trespass  (Sections  379  and  447, 
Indian  Penal  Code) ;  their  case  was  tried 
summarily ;  and  the  prisoners  were  sen- 
tenced as  follows :  Kanye  to  three  months' 
rigorous  imprisonment  and  to  pay  a  fine 
of  Rs.  50,  and  Buckronath  to  one  month's 
rigorous  imprisonment. 

The  former  has  appealed  to  me,  and  the 
latter  has  made  an  application  for  a  reference 
to  the  High  Court. 

In  his  appeal  Kanye  made  an  afiidavit, 
stating  that  he  had  had  no  opportunity  of 
cross-examining  the  witnesses  for  the  pro- 
secution ;  and  as  the  dates  given  in  the 
Magistrate's  register  seemed  to  support  his 
allegation,  I  enquired  of  the  Magistrate  if 
such  was  the  case.  He  states  that  the  wit- 
nesses for  the  prosecution  were  examined 
on  the  17th,  before  Kanye  was  convicted. 

Believing  still,  however,  that  the  Magis- 
trate had  made  some  mistake,  I  again 
addressed  him  on  the  subject,  quoting  the 
several  dateg  on  which  the  parties  and  their 
witnesses  had  appeared,  and  pointing  out 
that  the  register,  at  least  showed  no  such 
examination  as  mentioned  by  him. 

In  reply,  he  states  that  he  did  re-examine 
the  witnesses  for  the  prosecution  inthe  presence 
of  the  accused,  but  did  not  record  its  sub- 
stance, as  the  depositions  on  both  occasions 
were  the  same. 

It  seems  to  me  somewhat  odd  how  the 
witnesses    for    the    prosecution    were    ever 


examined  in  the  first  instance  in  the  absence 
of  the  accused;  but  the  irregularity,  which 
seems  to  me  to  be  fatal  to  the  proceeding, 
lies  in  the  omission  of  the  Magistrate  to 
record  the  substance  of  their  re-examina-^ 
tiony  which  could  alone  be  said  to  be  legal 
evidence  against  the  accused. 

In  cases  where  an  appeal  lies,  the  Magis- 
trate is  (under  the  law)  bound  to  record 
a  judgment,  embodying  the  substance  of  the 
evidence  upon  which  the  conviction  is 
founded,  together  with  the  particulars  men- 
tioned in  Section  227,  Criminal  Procedure 
Code.  But  here  the  judgment  contains  no 
substance  of  evidence  whatsoever,  while 
tlie  memorandum  made  by  the  Magisttate 
(which  he  seems  to  think  should  not  be 
reverted  to  by  the  Appellate  Court,  vide  his 
letter  No.  46,  dated  the  12th  instant)  is  not 
the  substance  of  any  evidence  taken  in  pre- 
sence of  the  accused ;  and,  not  being  so,  can- 
not, I  submit,  be  legally  considered. 

I  might  have  dealt  with  the  case  of  the 
appellant  Kanye  myself  by  releasing  him; 
but  as  the  case  must  have  gone  to  the 
Honorable  Court  on  another  irregularity, 
affecting  the  applicant  Buckronath,  and  in 
which  Kanye  is  also  interested,  I  have 
thought  it  right  to  submit  the  whole  record 
to  the  High  Court  for  orders. 

The  second  irregularity  I  speak  of  consists 
in  this  : — 

The  complainant,  in  his  petition  of  com- 
plaint, valued  his  property  at  Rs.  100.  Such 
being  the  case,  the  Magistrate  ought  not 
to  have  tried  the  case  summarily ;  nor  do  I 
think  that  any  ex  post  facto  proceeding,  such 
as  that  taken  under  Section  308  (and  which 
relates  to  the  amount  of  compensation 
awarded  to  the  complainant),  can,  as  the 
Magistrate  opines  could,  render  his  enquiry 
regular. 

It  appears  to  me  that  the  Magistrate's 
proper  course  on  receiving  the  complaint 
was  to  have  determined  the  value  of  the 
stolen  property  if  he  desired  to  try  it 
summarily ;  or  else  to  have  taken  it  up  in  the 
regular  way. 

Looking  at  the  above  facts,  it  appears  to 
me  that  the  proceedings  of  the  Magistrate 
have  been  from  beginning  to  end  irregular; 
that  they  ought  to  be  quashed;  and  that  a 
new  trial  should  be  ordered. 

Judgment  of  the  High  Court. 

Jackson,  y.— The  complainant  in  this 
case  charged  that  the  property  stolen  was 
worth  Rs.  100.  This  took  the  case  out  of  the 
category  of  those  triable  summarily. 
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The  evidence  might  fail  to  show  that  the 
properly  was,  in  fact,  worth  so  much,  as  it 
might  fail  to  establish  the  charge  against 
the  accused,  or  even  to  prove  that  any 
offence  had  been  committed,  but  it  is  the  com- 
plaint which,  if  it  is  proceeded  with  at  all, 
must  determine  the  mode  of  procedure. 

The  estimate  formed  by  the  Magistrate 
could  only  be  arrived  at  after  the  evidence 
had  been  recorded,  and  could  not  retrospec- 
tively warrant  a  mode  of  trial  which  was 
originally  illegal.  The  proceedings  are 
quashed. 


The  1 6th  February  1876. 

Present : 

The  Hon'ble  Louis  S.  Jackson  and  W.  F. 
McDonell,  Judges, 

Summary  procedure— Act  V.  of  i86x,  Section  29 
— Indian  Penal  Code,  Sections  2^  and  148— 
Code  of  Crimisml  Procedure,  Section  8. 

Reference  to  the  High  Courts  under  Section 
2g6  0/  the  Code  0/  Criminal  Procedure,  by 
the  Officiating  Sessions  Judge  of  Rung- 
pore, 

The  Queen 

versus 

Golam  Arabee,  late  head-constable,  Rung- 
pore  Police. 

Acts  or  omissions  punishable  under  Act  \.  of  1S61, 
Section  29,  come  within  the  category  of  "  offences  pun- 
ishable under  any  law  other  than  the  Indian  Penal 
Code  "  (Code  of  Criminal  Procedure,  Section  S),  and 
those  oifences  likewise  fall  within  the  terms  of  Section 
148  of  the  same  Code. 

^  Reference,— 1\\Y.  applicant,  Golam  Arabee, 
is  a  head-constable  in  the  Rungpore  Police. 
He  was,  in  the  first  instance,  as  it  appea-s 
from  the  District  Magistrate's  judgment, 
tried  for  wrongful  restraint  by  Mr.  Collier 
Assistant  Magistrate,  who  acquitted  him! 
The  Magistrate,  however,  subsequenllv  tried 
him  summarily  under  the  Criminal  Procedure 
Code,  and  convicted  him  under  Section  20 
Act  V.  of  1861  (Police  Act),  sentencing  him 
to  two  months'  rigorous  imprisonment  under 
that  Section. 

I  am  of  opinion  that  the  conviction  is 
erroneous,  and  that  it  should  be  set  aside 
for  the  following  reasons.     Section  148,  Code 


of  Criminal  Procedrfre,  does  not,  I 
apply  to  the  delinquencies  mentioned  m 
tion    29,    Act   V.   of   1 86 1,   which  are 
"offences"  as  contemplated  in  Sectioa 
Code  of  Criminal  Procedure,     They  do 
come  within  the  scope  of  Section  40,  Ii 
Penal  Code,  and  I  apprehend  according^ 
not  come  within  the  scope  of  Section  \i 
Code  of  Criminal  Procedure.  On  this 
mav  be  observed  that  the  word  "  fine''  is 
mentioned   in   Section  29,  Act  V.  of  il 
Hence  the  summary  trial  of  the  case 
illegal  and  cannot  stand,  an  J  the  error 
material,  as   by   it    the  accused    has 
deprived  of  his  right  of  appeal. 

The  terms  of  the  Magistrate's  jad< 
appear  to  show  that  the  severe  sentence 
ed  by  him  was  based  upon  what  he  terms  1 
circumstances  of  the  case,  and  he  goes  od, 
refer  to  what,  as  he  considers,  the  cii 
stances  were,  and  then  proceeds  to  sentc 
the  accused.  In  effect,  the  sentence  ap{ 
to  me  to  have  been  passed  upon  a  view  of 
case  which  has  not  been  made  out  br 
dence.  The  Magistrate  himself  admits 
there  is  only  evidence  to  the  arrest  (^ 
arrest,  I  may  remark,  appears  not  to 
been  admitted  by  the  applicant),  and 
passes  this  severe  sentence  upon  attei 
circumstances.  Now,  I  consider  that, 
this  can  be  done,  it  should  have  been  provn 
beyond  any  reasonable  doubt,  and  not  mei 
as  it  were,  departmentally  surmised,  thai 
women  were  kept  or  allowed  to  be  kept 
the  head-constable  for  guilty  purposes 
his  own,  and  that  he  in  consequence  negl 
ed  to  report  the  apprehension  in  questif 
if  this  apprehension  was  held  to  have 
proved  to  have  taken  place.  I  obsci 
nothing  in  the  evidence  taken  by  the  Ms 
trate  which  legally  bears  out  this  seri( 
aspect  of  the  case,  and  the  statement  of 
applicant  before  the  Magistrate,  which  I  bai 
marked  A,  contains  no  admission  either  ot! 
an  arrest  or  of  improper  intimacy  on  his^ 
part  with  the  women.  ] 

The  punishment  inflicted  by  the  Ma^' 
trate  for   the   alleged  offence    under  See^i 
tion  132  appears  to  me  far  too  "severe,  inas- 
much as  it  is,  I  consider,  erroneous,  and  vA\ 
warranted  by  law  to  pass  a  severe  sentence 
in  a  judicial  enquiry  in  circumstances  not 
borne  out  by  legal  evidence.     Further,  it  has 
been  held  by  the  High  Court  that,  to  support 
a  conviction  under  that   Section,   not  ool/ 
mere  neglect,  but  deliberate  and  intentional 
violation  of  duty,  must  be  proved.     Case  of 
Radhoo  Singh,   High    Court    Ruling,   2nd 
March  1872. 
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Upon  these  grounds,  I  would  beg  lo  re- 
feUDciend  that  the  order  of  the  District 
rate  should  be  reversed,  and  the 
set  aside.  The  applicant  has,  I 
,  been  for  some  months,  i.e.,  since 
fb.'  Alagistrate's  order,  under  suspension, 
ift  I  think  that  further  proceedings  against 
^  &re  not  now  desirable. 

iriie  explanation  of  the  District  Magis- 
jte  ^wrill  be  called  for,  and  accompany  this 
ference.  The  applicant  has  been  admitted 
?ball,  pending  the  hearing  of  this  case. 

Judgment  o/ the  High  Court. 

'^ackson^  y, — We  think  there  can  be  no 
il>t     that    acts   or    omissions    punishable 
r   Section  29,   Act  V.  of   186 1,  come 
11  the  category  of  "offences  punishable 
r  any  law  other  than  the  Indian  Penal 
e,"  as  mentioned  in  Section  8,  Code  of 
nal  Procedure. 

lat   being  so,   those   offences,    in    our 

Lion,    likewise  fall   within   the   terms   of 

lion  148  of  the  same  Code,  because  the 

"  penalty,"  used  in  Section  29  of  the 

l<:e  Act,  means  the  same  thing  as  "  fine," 

the   offence  is   really   punishable   wiih 

It  may  be  observed  that,  in  the  39th 

tion,  the  word  **  fine  "  is  used  as  synony- 

ks  with  "  penally." 

[T*he  offence  in  question   was,   therefore, 

4e  by  summary  procedure,  and  we  are 

tod  to  say  that,  if  there*  be  any  class  of 

in  which  that  procedure  is  desirable, 

is  in  cases  where  the  conduct  of  a  police- 

T  is  being  enquired  into  by  a  Magis- 

under  Section  29. 

The  graver  charges   which    might    have 
^n  in  this  case  had  already  been  tried 
disposed  of  by  another  officer,  and  the 
irtmental  charge  alone  remained. 

We  think  the  sentence   passed  was  not 
idulv  severe. 

The  Sessions  Judge  does  not  justify  his 
»rder  admitting  the  petitioner  to  bail,  and 
iFe  are  not  aware  of  anything  which 
imlhorized  him  to  make  such  order. 

h*  There  was  excessive  delay  in  submitting 
Hie  case,  and  this  has  not  been  explained  to 
Iwr  satisfaction. 


The  1 8th  February  1876. 
Present : 

The  Hon'ble  Ix)uis  S.  Jackson  and  \V.  F. 
McDonell,  Judges. 

Code  of  Criminal  Procedure,  Sections  530  and 
29s— Joint  Sessions  Judge— Jurisdiction. 

Reference  to  the  High  Courts  under  Section 
jg6  of  the  Code  of  Criminal  Procedure, 
by  the  Joint  Sessions  Judge  of  Julpigoree 
and  Darjeeling, 

Shoindoo  Noshyo,  Agent  of  Joggeshur  Singh, 

Plaintiff, 

versus 

Rung  Lall  J  hah  and  others,  Defendants. 

An  order  of  a  Majj^istrate  retaining-  parties  in  posses- 
sion of  land  can  only  be  passed  after  due  judicial 
enquiry,  as  required  by  the  Code  of  Criminal  Proce- 
dure, bection  530. 

A  Joint  Sessions  Judge  has  no  power  to  act  in  such 
cases  under  Section  295,  which  applies  only  to  the  Ses- 
sions Judge  of  the  Division. 

Reference. — One  Shoindoo  Noshyo,  Kar- 
purdaz  of  Joggeshur  Singh,  presented  a 
petition  to  the  Deputy  Commissioner  of 
Julpigoree  on  the  i6ih  November  last,  and 
stated  that  Rung  Lall  Jhah  and  nine  others 
were  about  to  cut  his  dhan  forcibly,  and  he, 
therefore,  prayed  the  Deputy  Commissioner, 
under  Section  13,  Act  V.  of  1861,  to  grant 
him  the  assistance  of  a  police-constable  to 
prevent  his  paddy  being  cut.  The  Deputy 
Commissioner,  on  this,  ordered  that  Mr. 
Mulier,  a  Second-class  Deputy  Magistrate, 
should  proceed  to  the  land  in  question, 
and  enquire  whether  there  was  any  such 
dispute  existing  as  was  likely  to  cause  a 
breach  of  the  peace,  and  as  would  warrant 
the.  request  of  the  petitioner  for  a  constable 
being  granted.  Mr.  MuIler,  on  the  19th 
November,  submitted  a  report,  stating 
that  there  was  a  quarrel,  likely  to  cause  a 
breach  of  the  peace,  existing  between  Sing- 
eshur  Singh,  Chattrodhari  Singh,  Ram  Narain 
Singh,  and  their  servant  Shoindoo  Noshyo, 
on  the  one  .hand,  and  Rung  Lall  Jhah, 
Shakurdin,  Bajaroo,  Jawaboo,  and  Goyshoo, 
on  the  other.  He  further  stated  that  the 
three  last-mentioned  persons  were  in  possession 
of  the  land  and  crops  in  dispute;  that  he 
had  ordered  the  dhan  not  to  be  cut  till  the 
Deputy  Commissioner's  orders  had  been 
passed ;  and  that  he  had  directed  the  above- 
mentioned  parties  to  be  in  attendance  at 
the  Deputy  Commissioner's  cutcher)'.  On 
the    same    date,    the    19th   NovemVjer,  the 
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Deputy  Commissioner  recorded  an  order  that  of  the  record.  In  these  the  Deputy 
the  above  mentioned  parties  were  present  sioner  states  that,  in  the  written 
in  his  cutcher}' ;  that  the  report  of  Mr.  put  in  by  the  petitioners  in  this  case,  it 
Muller  was  sufficient  to  show  that  a  breach  admitted  that  those  whose  possessioo 
of  the  peace  was  to  be  feared,  and  that,  under  Deputy  Commissioner  has  upheld  are 
Section  530,  Code  of  Criminal  Procedure,  actual  possession  of  the  land  in  di 
each  party  was  to  give  in  on  the  following  that  the  rest  of  the  dispute  is  as  to  u 
day  a  written  statement  of  his  claim  to  actual  1  whether  those  admitted  by  both  parties 
possession  of  the  crops  in  question.  Both  '  be  ,  in  possession  are  so,  as  the  ad 
parties  then  gave  in  written  statements,  '  projahs  of  the  petitioners,  or  noc?  Thattk^ 
and  on  the  22nd  November  the  Deputy  written  statements  are  in  themselves  in  dfl| 
Commissioner  recorded  that,  from  the  writ-  case  sufficient  evidence  as  to  who  is  m  pai^ 
ten  statements  filed  by  the  parties,  as  i  session,  and  prove  this  fact ;  and  the  Gotel 
well  as  from  the  local  enquiry  made  by  did  not  deem  it  necessary  under  such  draEBi| 
Mr.  Muller,  it  was  evident  that  actual  pos-  stances  to  record  further  evidence  on 
session  was  admitted  to  be  held  by  Bajaroo,    point. 

Jawaboo,  and  other  ryots,  and  that,  under        But  I  find,  on  examining  the  petlttOB 
these  circumstances,  he  would  maintain  the    the  petitioners   (that  is,    Singeshnr   Si 
ryots  in  possession,  leaving  the  other  party  '  &c.),  dated  20th  November,  that  ih^  oii|f| 
to   enforce  any   right   they   might   have    in    admit  that  the  opposite  party  are  in 
the  Counts.  '  possession  of  a  portion  of  Jote  Chat 

The  Deputy  Commissioner  accordingly  marah  as  their  "  adhiari  "  tenants — that 
passed  the  following  orders :  '*  Jole  Chat  as  their  joint  cultivators — Bajaroo,  Jawi 
Satmarah,  Talook  Satmarah,  Pergunnah  Bada:  and  Goyshoo  cultivating  the  land,  and 
Of  this  jote  (Chat  Satmarah)  Bajaroo  ing  half  the  produce  to  petitioners  in 
Noshyo,  Jawaboo  Noshyo,  Goyshoo  Noshyo,  of  rent.  They  distinctly  say  that 
Nodon  Noshyo,  and  Shaibullah  Noshyo,  themselves  cultivate  a  certain  portion  of 
are  hereby  declared  to  be  entitled  to  retain  jote.  Now,  the  Deputy  CommissioDer,  ^ 
possession  until  ousted  by  due  course  of  law,  1  his  order  dated  22nd  November,  gave  M 
and  Joggeshur  Singh,  Singeshur  Singh,  r>-ots  Bajaroo,  Jawaboo,  Goyshoo,  &c.,  poi^ 
Ram  Narain  Singh,  Chattrodhari  Singh,  session  of  the  whole  jote.  Whether  he  w 
Shoindoo  Noshyo,  and  all  others,  are  hereby  l  tended  to  do  so  or  not,  his  order  is  opoif 
forbidden  to  interfere  with  their  possession  ,  to  no  other  interpretation.  The  boundaikl 
until  such  time  as  they  may  be  ousted  by  of  the  land  in  dispute  are  not  laid  dxm^ 
law."  '  and,  under  this  order,  the   ryots,  it  wod|| 

I  consider  this  order  to  be  contrary  to  1  appear  to  me,  can  take  possession  (^  sodl 
law,  inasmuch  as  the  question  of  possession  portions  of  Jote  Chat  Satmarah  as  \am 
has  not  been  decided,  as  it  ought  to  have  hitherto  been  in  the  undisputed  possessisft 
been,  in  accordance  with  the  explanation  of  the  petitioners,  lience  1  consider  thai 
annexed  to  Section  530,  Code  of  Criminal  the  order  of  the  Deputy  Commis^OBd: 
Procedure,  on  evidence  taken  before  the  <  should  be  quashed,  as  it  does  the  ^Ki  paitt^ 
Deputy  Commissioner.  Neither  the  Deputy  Singeshur  Singh  and  Others,  a  consideiaMI 
Commissioner  nor  Mr.  Muller  recorded  any  injustice,  as  well  as  because,  a&  I  havepoiBtol| 
evidence  at  all,  and,  even  if  Mr.  !MulIer  had  out  in  my  4th  para.,  it  is  illegal,  not  haviB| 
done  so,  his  report  could  not  have  been  been  passed  after  due  judicial  enqairj  i| 
received  as  evidence  in  the  case.  Further,  required  by  the  terms  of  Section  530,  Code 
the  enquiry  made  by  Mr.  ]\Iuller  cannot  be  of  Criminal  Procedure, 
regarded  as  a  local  enquiry  held  under  Sec-  ^    ,         ,    ^^l    zj-  l  r*      / 

lion  533.  Code  of  Criminal  Procedure,  firstly,  '  7»dg»uni  ofih,  High  Court. 

because  no  proceedings  under  Section  530  McDonell^  J . — The  order  of  the  Dcponf 
had  been  commenced  when  he  was  deputed  Commissioner,  not  having  been  passed  after 
to  make  the  enquiry;  and,  secondly,  because  1  due  judicial  enquiry,  as  required  by  Sectioa 
he  is  Second-class,  and  not  a  First-class,  530,  Criminal  Procedure  Code,  mast  be 
Magistrate.  quashed. 

I  have  called  upon  the  Deputy  Commis-  '  We  think  it  right  to  observe  that  the  Jwrf 
sioner  for  any  explanation  he  may  wish  to  j  Sessions  Jiwlge  appears  to  have  no  powcf 
offer  in  the  case,  and  he  has  recorded  certain  •  to  act  in  such  cases  under  Section  295,  Code 
remarks  which  are  dated  20th  December,  of  Criminal  Procedure,  which  applies  on^ 
and  which  will  be  found  on  the  last  page    to  the  Sessions  J  udge  of  the  Division. 
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The  28th  February  1876. 
Present : 

The  Hon^le  F.  A.  Glover  and  W.  F. 
McDonell,  Jtidges, 

Indian  Penal  Code,  Section  193— Onus  pro- 
band!. 

The  Queen 

versus 

Sarjan  Miya  and  others,  Appellants, 

In  a  prosecution  for  intentionally  fifiving'  false  evi- 
dence in  a  judicial  proceeding',  under  the  Penal  Code, 
Section  193,  it  is  for  the  prosecution  to  show  clearly  that 
the  prisoner's  statements  were  false. 

McDonell y  J, — The  prisoners  have  been 
convicted  of  intentionally   giving  false  evi- 
dence  in  a  stage    of  judicial    proceeding, 
Section    193,   Indian   Penal    Code.     Before 
they  could  be  convicted  of  the  offence,  it 
was  necessary  for  the  prosecution  to  prove 
distinctly  that  the  statements  made  by  the 
prisoners   (appellants)   were   false,  and   this 
we   consider  that   they   have   failed   to  *do. 
The  prisoners  asserted   that   a   police-con- 
stable had  arrested  two  men,  and  let  them  go 
on  receiving  Rs.  8.     The  evidence  adduced 
by   the  prosecution   merely   shows  that  the 
two  men   were  not    arrested   on  a  certain 
morning.     Now,  in  fact,  this  is  admitted  by 
the  prisoners,  who  assert  that  the  arrest  was 
in  the  evening;  and,  in  proof  of  their  asser- 
tion,   they    have    produced    a    number    of 
witnesses,  amongst  others  one  of  the  men 
said  to  have  been  arrested.    The  Judge  has, 
no  doubt,  discredited   these  witnesses,  but 
we  are  not  prepared  to  say  they  have  deposed 
falsely.      But.   without  giving  any  decided 
opinion  as  to  whether  we  hold  the  evidence 
for  the  defence  to  be  as  untrustworthy  as  the 
Judge  thinks,  we  consider  that  it  was  for 
the    prosecution   to   show   clearly   that   the 
prisoners'  statements  were  false.     We  are  not 
at  all    satisfied   with   the    evidence   of   the 
constable ;  on  the  first  occasion,  he  distinctly 
stated    that    none  of    the   witnesses  to  the 
surathal  knew  how  to  write ;  he  afterwards, 
when  it  was  proved  that  some  of  them  could 
write,  tried  to  explain  that  the  reason  why 
they  had  not  signed  the  surathal  was  because 
he  had  no  ink  with  him,  and  could  not  find 
any,  and  that,  therefore,  he  had  merely  made 
them  touch  the  pen.     Taking  all  the  cir- 
cumstances of  the  case  into  consideration, 
we  set  aside  the  order  of  the  Sessions  Judge, 
and  direct  the  release  of  the  prisoners. 


The  14th  March  1876. 

Present : 

The  Hon'ble  A.  G.  Macpherson  and  G.  G. 

Morris,  Judges, 


Confession  of  prisoner— Charge  of  murder — New 

trial. 


Committed  by  the  Magistrate,  and  tried  by 
the  Sessions  Judge  0/ Dacca,  on  a  charge 
of  murder. 

The  Queen 

versus 

Sonaoollah,  Appellant, 

Where  a  person  accused  of  murder  acknowledged 
havingf  struck  his  victim,  but  repudiated  the  intention  to 
murder,  and  the  Sessions  Judg^e  accepted  this  acknow- 
ledgment as  a  plea  of  guilty,  and  omitted  to  record  any 
further  evidence:  Held  thiat  the  Judge  was  bound 
to  accept  the  statement  of  the  accused  ajs  a  whole,  if  it 
was  taken  as  a  confession  at  all.  Conviction  for  murder 
accordingly  set  aside,  and  new  trial  ordered. 

Morris,  J, — In  this  case  the  Court  of 
Session  has  passed  sentence  of  death,  and 
the  proceedings  have  been  referred  to  the 
High  Court  under  Section  287  of  the  Crimi- 
nal Procedure  Code. 

It  appears  to  us  that  the  trial  has  been 
defective,  and  we  annul  the  conviction,  and 
(under  Section  288)  order  a  new  trial  on  the 
same  charge. 

The  Sessions  Judge  treats  the  case  as  one 
in  which  the  prisoner  has  pleaded  guilty  to 
a  charge  of  murder ;  and  on  that  plea  has 
convicted  him  of  murder,  and  sentenced  him 
to  death.  But,  in  truth,  the  prisoner  did  not 
plead  guilty  unconditionally  and  absolutely, 
for  his  plea  was  accompanied  by  a  statement 
which,  in  its  general  effect,  was  that,  although 
he  did  strike  his  wife  on  the  neck  with  a 
ddo,  he  never  intended  to  kill  her ;  that,  hav- 
ing had  a  dispute  with  his  wife  as  to  the 
amount  of  money  expended  by  him  on  his 
son's  marriage,  he  seized  a  ddo,  and  struck 
her ;  but  that  he  did  not  cut  her  throat  after 
striking  her ;  that  thev  were  both  old  people, 
and  had  been  married  long,  and  had  always 
lived  on  good  terms,  and  it  was  not  likely 
he  should  have  intended  to  kill  her. 

The  Sessions  Judge  did  not  formally 
record  any  evidence  or  examine  any  of  the 
witnesses,  but  convicted  the  prisoner^  solely 
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on  his  plea  of  guilty  and  the  statements 
made  bv  him  before  the  Sessions  Court  and 
before  the  Magistrate.  The  Judge  remarks : 
*'  I  am  not  bound  to  accept  these  confessions 
'*  as  a  whole ;  but  I  am  at  liberty  partly  to 
"believe  them  and  partly  to  reject  them. 
"  And  I  feel  that  I  cannot  but  reject  that 
"  part  of  the  prisoner's  statement  in  which 
**  he  says  that  he  did  not  intend  to  kill  his 
**wife."  In  this  the  Sessions  Judge  is  quite 
wrong.  If  the  Court  convicts  a  man  ex- 
clusively on  his  own  admissions,  it  is  bound  to 
take  the  admissions  as  a  whole,  and  is  not 
entitled  to  pick  out  and  act  only  on  those 
parts  which  tell  most  against  him.  If  the 
case  is  fully  gone  into,  and  the  evidence  for 
the  prosecution  is  recorded »  the  matter  is,  of 
course,  different.  For  then  the  whole  facts 
are  before  the  Court,  and  the  Judge  is  at 
liberty  to  draw  such  conclusions  as  legiti- 
mately arise  from  those  facts. 

In  the  present  instance,  the  prisoner's  plea 
of  "  guilty  "  cannot  fairly  be  read  except  in 
connection  with  the  statement  which  accom- 
panied it,  I.  e.y  which  he  made  before  the 
Sessions  Judge;  and  being  followed  up  by 
that  statement,  it  ought  to  have  been  treated 
as  practically  a  plea  of  •'  not  guilty,''  and  the 
case  should  have  been  fully  gone  into,  with 
a  view  to  discovering,  if  possible,  the  true 
character  and  extent  of  the  prisoner's  offence. 

In  a  note  appended  to  his  judgment,  the 
Judge  says :  '*  I  wish  to  say  that,  in  writing 
**  above  that  the  only  direct  evidence  was  the 
"  prisoner's  confession,  I  do  not  intend  in  any 
"  way  to  throw  any  sort  of  slur  on  the  strong 
"  circumstantial  evidence  there  is  of  the  fact 
"of  the  killing.  All  I  meant  to  say  was 
"that  the  only  direct  evidence  as  to  the 
"prisoner's  frame  of  mind  and  purpose  at 
"the  time  he  committed  the  act  is  that  sup- 
"  plied  by  his  own  confession."  We  are  at 
a  loss  to  know  where  "  the  strong  circum- 
stantial evidence"  here  referred  to  is  to  be 
found.  There  is  none  whatever  that  we  can 
sec  on  the  record  of  the  trial  held' by  the 
Sessions  Judge.  Possibly  the  Judge  may 
have  had  in  his  mind  ihe  evidence  given 
before  the  Committing  Magistrate.  But  he 
had  no  right  whatever  to  ireat  that  evidence 
as  part  of  the  grounds  for  the  conviction  of 
the  prisoner.  For  if  il  was  necessary  to 
strengthen  the  case  by  having  any  evidence 
save  that  afforded  by  the  prisoner's  own 
plea ,  that  evidence  should  have  been  for- 
mally recorded  ;  and,  in  order  to  do  that,  it  was 
necessary  that  the  witnesses  should  have 
been  examined  in  the  usual  manner  by  the 
Sessions  Judge.  ' 


Altogether  the  case  has  been  di^xited  m 
in  a  most  loose  and  irr^alar  manner;  f^ 
considering  the  importance  of  the  case  lo 
person  accused,  whose   life  is  at  stake, 
seems  to  us  absolutely  necessary  that 
should  be  a  new  trial. 

We  do  not  mean  to  say  chat,  if  the  prisootf 
had  really  pleaded  guilty  (i>.,  haid  Colte 
admitted  all  the  ingredients  of  the  chain 
of  murder  after  the  Judge  had  taken  care  II 
ascertain  that  he  understood  all  that  be  ^oi 
admitting),  it  would  have  been  necessary  farf| 
the  J  udge  to  go  further  into  the  case.  Clcai^ 
under  Section  237,  the  plea  might  have  beei 
then  recorded,  and  the  prisoner  might  hamt^ 
been  convicted  thereon.  But  the  wbodl 
matter  is  altered  when  the  prisoner  pleadH 
in  such  a  manner  that  it  is  anything  bd| 
certain  that  he  intends  to  admit  fally  aH  tta 
ingredients  of  the  charge.  Still  further  il 
ic  altered  if  the  Sessions  Judge,  instead  4| 
acting  on  the  plea  as  directed  in  Section  139^ 
bases  his  conviction  in  some  degree  on 
evidence  which  is  not  duly  recorded  by 
and,  in  fact,  forms  no  part  of  the  record  d 
Sessions  Court.  j 


The  15th  March  1876.  ^ 

Present  : 

The  Hon'ble  A.  G.  Macpherson  and  G.  Gw| 

Morris,  Judges. 

Criminal  Procedure  Code,  Sections  530  and  Sfl 
— Possession  hjr  Joint 


(Miscellaneous  Case.)  i 

I 
I 

Kassim  Hassim  Soorty  and  others. 

Petitioners, 

\ 

versus 

Abrahim  Soleman  and  others.  Opposite 

Party, 

Messrs.  Evans  and  M.  P,  Gasper  and  B^m 
Mohinee  Mohun  Roy  for  the  Petitioners. 

Mr,     Branson  for  the  Opposite  Party. 

A  tnookhtar  holdiog  and  mao^ng-  a  bariaJ-frood 
for  several  pioprietors  cannot  constitute  hiiQsdtf  a  H|( 
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^r    respective  rights.     A  case  in    which   several 

&  dispute  about  the  proprietary  right  in  a  burial- 
sliould  be  tried  in  a  Civil  Court,  and  does  not 
irfy  come  under  Section  530  or  Section  532  of  the 
'of  CIriminal  Procedure. 

phersoHy  y. — Thk  order  made  by  the 
of  Magistrates  in  this  case  runs  as 
:  '•  We  therefore  declare  that  Kassim 

im  Soorty,  the  manager  of  the  Randir 
{b|>le,  was  in  actual  possession  of  the  dis- 
jted  burial-ground  when  the  dispute 
ipflarred,  and  that  he  be  retained  in  posses- 
b^  of  the  same  until  ousted  by  due  course 
iIaw  ;  and  that  the  people  of  Kattore  and 
iirian  be  forbidden  to  create  any  disturb- 
ce  in  future  until  such  time." 

^.appears  to  us  that  this  order  is  clearly 
|bg»  and  that  it  must  be  set  aside.  Kassim 
Win  Soorty  is  (upon  the  evidence  put 
bpe  ihe  Court  by  him)  in  possession  as 
E^ookhtar  of  all  the  Soorties,  that  is  to 
|*-a8  the  niookhtar  of  the  Randir^  and  the 
|h>re»  and  the  Burian  Soorties.  He  was 
knnted  mookhtar  by  them  all  jointly  for 
;  purpose  of  managing  this  burial-ground  ; 
t  so  far  as  the  present  case  is  concerned,  it 
Iters  nothing  whether  the  land  was  or  was 
I  originally  purchased  by  the  Randir 
^le  alone. 

BLassim  Hassim  Soorty  being  the  mookhtar 
.the  Kattore  and  Burian  people  as  well  as 
ihe  Randir  people,  and  being  in  possession 
^ch  mookhtar,  his  possession  at  the  time 
leo  the  complaint  was  made  was,  in  law, 
|d  in  fact,  just  as  much  the  possession  of  the 
^ore  and  Burian  people  as  of  the  Randir 
bple.  The  nature  of  his  possession  cannot 
I  altered,  and  is  not  altered,  by  his  choosing 
say  that,  from  a  particular  date,  he  held  for 
b  Randir  people  only,  and  not  for  the  others 
lo  had  joined  with  the  Randir  men  in  put- 
Ig  him  in  possession  as  their  manager. 
I  these  persons,  who  have  been  generally 
scribed  as  the  Randir,  the  Kattore,  and 
e  Burian  Soorties  are  interested  more  or 
is  in  this  burial-ground ;  and  a  serious 
^[)ute  has  now  arisen  as  to  what  is  the 
recise  nature  of  the  interests  which  they 
itve  respectively.  This  dispute  can  only  be 
ittled  in  a  Court  of  law,  where  the  interests 
\  the  various  parties  can  be  ascertained  and 
etermined.  But  Kassim  Hassim  Soorty, 
te  manager,  who  has  received  his  appoint- 
lent  from  the  Kattore  and  Burian  people 
1st  as  much  as  from  the  Randir  people,  has 
0  power  to  eject  or  keep  out  one  party, 
•Vile  he  supports  and  admits  the  other.     It 
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is  not  for  one  who  is  a  mookhtar  or  manager 
or  servant  to  constitute  himself  a  judge  of 
the  rights  of  the  parties  who  have  put  him 
in  possession  and  under  whom  he  holds,  and 
he  cannot  keep  out  one  party,  because  he 
thinks  that  they  are  not  doing  what  they 
ought  to  do. 

The  effect  of  the  order  made  by  the  Bench 
of  Magistrates  is  that  they  find  that  Kassim 
Hassim  Soorty  is  in  possession  of  the  burial- 
ground  as  the  manager  of  the  Randir  people 
only.  But  this  is  not  so,  for  he  has  shown 
himself  to  be  as  much  the  manager  of  the 
Kattore  and  Burian  people  as  of  the  Randir 
people,  save  that  hp  now  declines  to  recognize 
any  right  in  the  Kattore  and  Burian  Soorties. 
The  order  of  the  Magistrates  is,  therefore, 
quashed,  and  the  parties  are  left  as  they  were. 

This  is  really  not  a  case  in  which  any 
order  can  properly  be  made  under  either 
Section  530 or  532,  Criminal  Procedure  Code, 
for  the  matter  in  dispute  is  one  exclusively 
for  the  decision  of  a  Civil  Court.  It  will  be 
the  duty  of  the  police  to  see  that  no  breach  of 
the  peace  occurs. 


The  i6ih  March  1876. 

Present : 

The  Hon'ble  A.  G.  Macpherson  and  G.  G. 

Morris,  Judges. 

Trial  by  Jury— Verdict  on  confessions— Con*- 
fessions—Credibtlity  of  witnesses. 

Reference  to  the  High  Court,  under  Section 
26 J  of  the  Code  of  Criminal  Procedure^ 
by  the  Sessions  Judge  of  Nuddea, 

The  Queen 

versus 

Wuzir  Mundul  and  others,  Prisoners. 

Baboo    Biprodass    Mookerjee   for    the 

Prisoners. 

Wherever  trial  by  Jury  exists,  the  verdict  of  the 
Jury  must  be  accepted,  unless  it  is  manifestly  and  cer- 
tainly wrong.     A  verdict  based  on  voluntary  conjessions 
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is  just  as  good  as  a  verdict  based  on  the  testimony  of 
credible  witnessscs.  It  is  the  province  of  a  Jury  to 
decide  the  credibility  of  witnesses. 

Macpherson,  J, — In  this  case  the  Sessions 
Judge,  disagreeing  with  the  Jury  in  the  ver- 
dict of  guilty  found  by  them  against  the 
three  prisoners,  WuzirMundui.  Ilurri  Gbose, 
and  Asgar  Biswas,  has  submitted  the  case 
to  this  Court  under  Section  263  of  the 
Criminal  Procedure  Code,  slating  thai.,  in  his 
opinion,  the  prisoners  should  be  acquitted. 

We  do  not  understand  why  the  case  should 
have  been  submitted  to  the  High  Court;  for, 
if  there  be  such  a  thing  as  trial  by  Jury  at 
all  in  the  district  of  Nudde^  it  is  clear  that 
this  verdict  must  stand. 

In  his  charge  to  the  Jury,  the  Sessions 
Judge  said :  ''  You  will  observe  that  there  are 
"  two  species  of  evidence  in  this  case — first, 
"  the  depositions  of  the  witnesses  Satya  and 
"  Gobindo ;  and.,  secondly,  the  confession  of 
"three  of  the  prisoners  before  the  Sub- 
''  Deputy  Magistrate  of  Ranaghat.  You  heard 
"the  witnesses  subjected  to  a  severe  cross- 
-examination; and  it  is  for  you  to  say  whe- 
"  ther  or  not  you  believe  them.  If  you  think 
"their  statements  worthy  of  credit,  then  the 
"  prisoners'  own  confessions,  taken  as  corro- 
"borative  evidence,  would  make  a  very 
"strong  case.  But  if  you  are  of  opinion 
"that  these  witnesses  are  not  10  be  believe^^, 
"then  I  advise  you  not  to  convict  upon  the 

prisoners'  confessions  merely — confessions, 

which,  as  you  have  heard,  they  now 
"  retract." 

The  matter  having  been  left  to  the  Jury 
in  this  manner,  the  Jury  returned  a  verdict 
of  guilty.  And,  so  far  as  we  can  see,  they 
were  fully  justified  in  doing  so. 

The  Sessions  Judge  has  recorded  it  as 
his  opinion  that  the  Jury  were  incompetent 
to  deal  with  the  case;  that  they,  in  fact,  did 
not  understand  the  charges  they  were  trying ; 
and  that  the  conviction  seems  to  have  been 
based  solely  on  the  prisoners'  confessions. 
He  is  further  of  opinion  that  the  principal 
witnesses  for  the  prosecution  broke  down 
completely,  and  were  unworthy  of  credit; 
and  that  the  witness  Satya  (for  committing 
rape,  &c.,  on  whom  the  prisoners  were  tried) 
is  a  woman  of  loose  character. 

But  the  Judge  himself  left  it — and  pro- 
perly left  it—to  the  Jury  to  consider  how 
far  these  witnesses  were  worthy  of  credit; 
and  it  was,  in  truth,  the  special  province  of 
the  Jury  to  deal  with  that  question. 

The  Judge  specially  charged  the  Jury  not 
to  convict  the  prisoners  on  their  confessions 
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only;  and  we  see  no  reason  to  suppose 
they  did  convict   on   the    confessions 
It  may  be  that,  when  questioned  bythejiii 
as  to  their  verdict,  thev  seemed  to  rclv 
the  confessions  chief! v.     But  that  is  no 
son  for  supposing  that  they  did  not  c 
the  evidence  of  the  witnesses  to  be  sn 
ally  true  ;  and  there  is  nothing  to  sbov 
they  deemed  that  evidence  to  be  false. 

If,  however,  it  be  the  case  that  the 
sonors  did  confess  before  the  Sub- 1) 
Magistrate  of  Ranaghat  as  alleged,  there 
no  reason  why  the  Judge  should  object 
their  being  convicted  on  those  conf 
or   should    treat    the    confessions   as 
merely  corroborative  evidence.     If  ihcre 
no   doubt   about  the  confessions,  a  ve 
based  on  them  is  just  as  good  as  a  ve 
based  on  the  testimonv  of  credible  witn 
If  the  prisoners  did  really  \x>luntarily 
fess,  their  confessions  are  the  best  p 
evidence    against    them.     If,   on    the 
hand,  they  did  not  confess  at  all,  or  if 
were  improperly  made  or  induced  to  con 
then   their  so  called  confessions  ought 
to  have  been  admitted  as  evidence 
them.     The  Judge  himself  af)pareni]y 
no  doubt  as  to  these  confessions,  except  troej^ 
the  fact  that  the  prisoners,  when  before  faiat,' 
denied  that  they  ever  made  any  confession 
at  Ranaghat.     A  denial  of  that  sort 
to  us  entitled  to  but  little  weight :  for,  if  diii 
Judge   attaches   any  credit   to    it,    he  mBSl 
believe  that  the  Sub -Deputy  Magistrate  hai; 
been  guilty  of  gross  misconduct  or  of  inca^tt^i 
city,    and    has    falsely  or   blindly   recordall 
statements  as  voluntarily  made  in  his  prsi 
sence,  which  were  either  never  made  at  al^j 
or  were   made  under   the   influence  of  atj 
existing   fear.     If  the   Sessions  Judge  had 
any  suspicions  as  to  the  conduct  of  the  Sob^- 
Deputy  Magistrate,  it  was  his  clear  duty  (o 
have  instituted  a  searching  inquiry  into  tk. 
circumstances  under  which  the  confessioM' 
were  recorded,  and  he  was  bound  to  havti 
rejected  them  wholly,  if   not  proved  to  bffi 
that  which  they  purport  to  be.     As  a  matter; 
of  fact,  there   is   nothing   whatever  on  the 
record  to  indicate  that  any  suspicion  attaches 
to  these  confessions.     And  that  the  Judge 
had  himself  no  suspicion  as  to  them  is  sho^Q 
by  his  receiving  them  as  he  did  without  anf 
special   inquiry  or  proof.     Certainly,  if  i!w8 
Sessions   Judge   thought  that  these  confes- 
sions  were   not   properly  obtained,   he  has 
grievously  neglected  his  duty. 

While  considering  the  question  of  these 
confessions,  we  may  call  attention  to  a  seri- 
ous defect  in  the  mode  in  which  this  trial 
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has  been  conducted,  as  regards  certain  other 
statements  which  the  prisoners  are  said  to 
bave  made  before  the  Assistant  Magistrate 
in  charge  of  Bongong.  These  statements 
were  rejected  by  the  Sessions  Judge,  because 
they  were  not  recorded  in  accordance  with 
the  provisions  of  Section  346  of  the  Criminal 
Procedure  Code,  in  such  manner  as  to  render 
the  record  admissible  in  the  absence  of 
evidence  tiiat  the  prisoners  made  the  state- 
ments recorded.  The  Judge  may  have  been 
right  in  holding  that  the  statements  made 
before  the  Assistant  Magistrate  of  Bongong 
were  not  properly  recorded,  and  that  the 
record  of  them  was,  therefore,  not  admissible 
without  further  proof.  But  in  that  case  the 
ordinary  and  natural  course  to  pursue  was, 
under  the  last  clause  of  Section  346,  to  take 
evidence  that  the  prisoners  duly  made  the 
statements  recorded.  We  do  not  understand 
why  the  Sessions  Judge  refrained  from  pur- 
suing this  course,  and  it  further  appears  to 
us  that  his  abstinence  in  this  particular  is 
confirmatory  of  the  voluntary  character,  in 
his  view,  of  the  confessions  made  by  the 
prisoners  before  the  Sub-Deputy  Magistrate 
of  Ranaghat.  For,  had  the  Judge  in  any 
way  distrusted  those  confessions,  it  seems  to 
us  impossible  that  he  should  have  neglected  to 
proceed  under  Section  346,  and  take  evidence 
as  to  the  statements  recorded  by  the  Assistant 
Magistrate  of  Bongong. 

The  confessions  taken  before  the  Sub- 
Deputy  Magistrate  of  Ranaghat  being  before 
the  Jury  together  with  the  evidence  of  the  wit- 
nesses for  the  prosecution,  there  is  no  reason 
why  we — who  have  to  deal  with  the  case 
as  we  should  deal  with  an  appeal  (Section 
263) — should  set  aside  the  verdict  of  the  Jury. 
The  Jury  are  appointed  by  law  to  decide 
questions  of  fact;  and  their  verdict  should 
not  be  interfered  with,  except  when  there 
has  been  a  gross  and  unmistakeable  mis- 
carriage of  justice.  In  the  present  instance, 
the  Jury  found  a  verdict  such  as  they  were 
entitled  to  do  on  the  evidence,  and  on  the 
whole  case  as  placed  before  them  by  the 
Judge  himself.  That  being  so,  there  is  no 
reason  why  we  should  say  that  they  were 
wrong.  When  there  is  a  patent  and  unques- 
tionable failure  of  justice,  it  may  be  neces- 
sary for  this  Court  to  set  the  verdict  of  a 
Jury  aside,  in  the  exercise  of  the  powers 
which  the  High  Court  has  under  Section  263. 
But,  so  long  as  trial  by  Jury  exists,  the 
verdict  of  the  Jury  must  be  accepted,  and 
must  stand,  unless  it  is  manifestly  and  cer- 
tainly wrong. 

Taking  into  consideration  all  the  circum- 


stances of  the  case,  we  sentence  •  Wuzir 
Mundul  to  rigorous  imprisonment  for  fifteen 
months  under  Section  376  of  the  Indian 
Penal  Code ;  Hurri  Ghose  also  to  rigorous 
imprisonment  for  fifteen  months  under  Sec- 
tions 376  and  109 ;  and  Asgar  Biswas  to 
rigorous  imprisonment  for  nine  months  under 
Sections  109  and  376.  The  sentence  upon 
each  will  count  from  the  date  of  conviction 
by  the  Jury. 


The  24th  March  1876. 

Present : 

The  Hon'ble  Sir  Richard  Garth,  Ki ,    Chief 
Justice^  and  the  Hon'ble  Louis  S,  Jackson, 
A.    G.     Macpherson,    C.    Pontifex,    and 
G.  G.  Morris,  Judges, 

Transfer  of  trial— Doubts  re8:arding  Jurymen. 

In  the  matter  of  Zuhiruddin  H  ossein  and 
others.  Petitioners^ 

versus 

The  Queen,  Opposite  Party, 

Messrs.  J,  T,  Woodroffe^  Evans,  and  C 
Gregory,  and  Moonshee  Mahomed  Yusuff 
for  the  Petitioners. 

Mr,  C.  Macrae  and  Baboo  Juggodanund 
Mookerjee  for  the  Opposite  Party. 

Where  it  is  for  any  reason  desirable  to  transfer 
the  trial  of  a  criminal  case  from  one  District  Court 
to  another,  the  proper  course  is  to  apply  to  the 
Hig:h  Court,  in  its  judicial  capacity,  on  affidavits, 
in  the  usual  way. 

Garth,  C,  J — I  am  happy  to  say  that, 
since  last  evening,  some  papers  have  been 
discovered,  which  will  render  any  further 
discussion  of  this  rule  unnecessary. 

It  appears  that,  in  1869,  in  a  case  which 
in  its  circumstances  very  closely  resembled 
the  present,  it  was  decided  by  no  less  than 
nine  Judges  of  this  Court  that  the  proper 
course  was  to  apply  to  the  Court,  sitting  in 
its  judicial  capacity,  upon  affidavits,  in  the 
usual  way ;  and  I  am  extremely  glad  lo 
find  that  no  less  distinguished  a  Judge  than 
Mr.  Justice  Louis  Jackson  was  one  of  the 
Judges  who  took  part  in  that  decision.  An 
application  in  that  case  was  made  by  Mr. 
Herschel,  the  Officiating  Sessions  Judge  of 
Dacca,  to  the  Registrar  of  this  Court,  sug- 
gesting that  an  order  should  be  obtained  for 
the  transfer  of  the  proceedings  to  the  High 
Court  for  trial.     1  will  read  his  letter. , 
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"  No.  484. 

W.  J.  Herschf.l,  Esq., 

"  ^ffS'  *9wj/V?»x  Judge  of 

"  Zillah  Dacca, 


"To 


"  The  Registrar  of  the  High 
"  Court  of  Ji'dicati're  at 
"  Fort  William  in  Ben<;al. 
''  Dated  Dacca,  nth  June  i86g, 

"Sir, — I  have  the  honor  to  request  that 
"you  will  lay  befoie  the  Hon'ble  Judges 
"of  the  High  Court  the  following  circum- 
"  stances,  and  solicit  orders  thereon  for  me. 

"The  Magistrate  of  Dacca  has  committed 
"  the  four  principal  Armenian  residents  of 
"this  city  on  a  charge  of  misappropriating 
"a  large  sum  of  money,  the  property  of 
"the  wealthiest  Armenian  of  Dacca,  on  his 
"decease.  The  charge  is  brought  on  be- 
"half  of  Government  on  the  motion  of  the 
"Educational  Department,  who  claim  the 
"money  as  intended  for  a  school.  Tech- 
"  nically  the  Government  is  prosecutor  also 
"under  Section  68.  The  case  is  as  import- 
"  ant  a  case  as  well  could  occur  in  the  eyes 
"  of  the  educated  classes  of  Dacca ;  and 
"the  decision  of  it  is  naturally  looked  for- 
"ward  to  with  great  interest.  But  it 
"appears  to  me  advisable  that  it  should  be 
"  tried  at  Calcutta,  and  not  here. 

"  My  Jury-list  is  very  ill-adapted  for  such 
"  a  case. 

"It    contains    at    present    the    following 
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names : — 


Employ. 

English. 

• 

c 
'e 

! 
< 

Native 
Christian. 

Hindoo. 
Mahomedan. 

• 

f2 

Educational  Depart- 
ment 

.  udges 

'leaders 

Mookhtars     ... 

Amlahs  of  Govern- 
ment 

Zemindars     ... 

Merchants,  Bankers, 
and  Agents 

Planttrs 

Editors 

Priest 

Doctor 

Private  Amlahs 

3 

I 

•  •  • 

! 

■  •  • 

•  f  « 

•  •  • 
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■■  ■  • 

•  • « 
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1 

38 

I 

33 

25 
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»7 

32 
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I 
6 

162 

I 

2 
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5 

I 

9 

42 

3 

35 
25 

6 
37 

38 
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1 
I 
6 

5 

10 

I 

.87 

tt 
<( 
n 

it 
it 
ii 
ti 
*l 
(( 

ii 

<i 
i« 

ti 

(t 
It 
ti 
i< 

ti 

n, 
ti 
it 


"The  whole  of  the  Educational 
ment  (the  most  powerful  interest  as  tob' 
see  in  Dacca)  must  be  set  aside  iior 
present  purpose).     So  must  all  Ai 
as  there  is  not  one  of  the  ten  who  ii 
accused    or    othen^'ise    concerned    io 
case.     Of  ihe  5  Englishmen,  the  Addii* 
Subordinate  Judge  is  a  Governmcm 
vant,     and     Government     is     seeking 
recover  money  lost  to  it,  and  is  public 
secutor   as   well.     The   planter  is 
to  be  hostile  to  some  of  the  accused. 
Government    amiah    and    the    other 
Judges  are  objectionable  on  the  same 
as    the   English     Judge.     The 
are  nol  of  tlie  class  before  whom  I 
wish  to  see  such  a  case  as  this  laid, 
to  a  large  proportion  of  them  there 
be  legal  objections,  say  to  two- thirds  <^i 
Of  the  private  amlahs,  all  but  one  are 
to  legal  objection.     Of  the  pleaders 
are  legally  barred   by  their  engage! 
and   those   the  most  intelligent,  say 
thirds  of  them. 


'*  There  remain  then  the  following,  agaii 
'^  whom  there  is  no  legal  objection  ki 
"  to  me : — 
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X     s 


Pleaders 
Mookhtars     ... 
Zemindars 

Merchants,  Bankers,   and  Agfcnt,«» 

Editors,     Priest,   Doctor,    Private 

Amlah  


10 

<i 

• 
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I 
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5 

)  I 

73 

I 


5 
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9 
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'*  There  is,  therefore,  not  a  single  Eur(^)en 
to  serve  on  the  Jury.  There  will  be  grest 
difficulty  also  in  obtaining  from  the  81 
persons  left  a  sufficient  number  of  Jaroit 
who  know  English.  It  is  almost  certain 
that  some  ofjlhose  who  do  speak  Englisk 
will  be  open  to  objection  on  one  side  or 
the  other.  The  whole  of  the  classes  who 
habitually  speak  English  have  already  bcca 
excluded.  None  of  the  Mahomedans  do 
so,  and  I  think  it  very  doubtful  wherber, 
out  of  the  remainder,  I  could  get  together 
7  men  who  understand  English  fairly  well 
enough  to  listen  to  English  evidence  and 
arguments.  In  a  case  of  this  kiT^d.  I 
think  justice  requires  a  Jury  which  under- 
stands   English.     I    cannot   rely    on   the 


1876.] 


Criminal 


THK    WEEKLY    REPORTER. 


Rulings, 


29 


*  presence  in  Court  of  any  intelligent  English- 
**  speaking  person  drawn  to  the  trial  by  any- 
**  thing  less  than  personal  interest.     I  refer  loi 
'*  the  latter  part  of  Section  343. 

"  1  am  not  by  any  means  dissatisfied  with 

**  the  working  of  native  Juries  on  the  whole, 

"  but  the  reverse  ;  and  if  the  case  were  one 

**  of  a  riot  or  other  offence  resting  on  ver- 

'^  nacular  evidence,  and  involving  no  further 

"  strain   on    their  judgment,    I    would    not 

**  think    the    fact    of    the    accused    being 

*'  Armenians  sufficient  to  suggest  either  pre- 

"  judice  or  favor  at  the  trial ;  nor  do  I  think 

"  it    would    do    so    in    this    instance.     But 

**  though  they  would   be   quite  impartial,  I 

'*  do   not  think  a  native   Jury   of  the   class 

"  that  would  have  to  try  this  case  could  be 

**  relied  on  to  keep  their  balance  of  judg- 

"ment   in  the  presence   of   the    difficulties 

"  before  them.    The  Armenians  are  of  a  race 

*'  which    Hindoos    do    habitually    treat    as 

''superior   to  themselves.     The   accused   in 

''this  case  are  men  of  the  highest  standing 

**  in  business.     The  evidence,  all  in  English, 

**  both  oral  and  documentary,  will  be  of  a 

**  kind    such   as   they  rarely   hear  of.     The 

"whole  proceedings  will  be  in  the  English 

"  language     (necessarily).     The     arguments 

"  of  English  B&rristers  will  be  new  to  them, 

"and  will  be  pressed  on  them  in  a  way  to 

"which    they  are   not  accustomed.     If  the 

"  accused   be  convicted,   they   would  fairly 

"  say  that  they  had  been  tried  by  the  worst 

"jury  that  the   law   permitted,    whereas    I 

"think  the  case  is  one  which   requires  as 

"able  n.en  to  try  it  as  the  Court  can  obtain. 

"I  would,  therefore,  suggest  that  the  High 
"  Court  should  call  the  case  on  to  its  own 
"file.  Neither  prosecution  nor  defence  will 
"  be  put  to  any  serious  inconvenience  if 
"  this  be  done,  as  communication  is  easy 
"  between  here  and  Calcutta,  though  only 
"once  a  week. 

"  I  have,  &c., 

'*(Sd.)  W.J.  Herschel." 

Upon  this  letter  being  received  by  the  Re- 
gistrar, it  appears  to  have  been  laid  before  the 
Chief  Justice,  Sir  Barnes  Peacock,  who  record- 
ed upon  it  the  following  Minute  : — 

'*  It  appears  to  me  that  the  Court  ought  not 
**  to  interfere  upon  the  application  of  the 
"  Sessions  Judge  made  by  letter. 

"If  Government  (or  the  prosecutor,  if 
"  the  case  is  not  prosecuted  by  Government), 
"or  any  of  the  accused,  think  fit  to  apply 
"to   the    Court    by   motion   supported   by 


"  affidavit  or  affirmation,  the  Court  will  decide 
"  what  ought  to  be  done. 

'' June  16,  i86g,      (Sd.)     B.   Peacock." 

This  view  of  the  learned  Chief  Justice  was 
concurred  in  by  the  Judges  of  the  Court  as 
under : 

"  I  agree  with  the  Chief  Justice. 

"J.  P.  Norman." 

"  And  I. 

"C.    HOBHOUSE." 

**  G.  LocH,  i6ih  June  r86gr 
"  H.  V.  Baylfy,  r6th  June  iS6gr 
"  I  agree. 

"D.    N.    MiTTER." 


(i 


Seen. 


"  W.  Markbw  tGth  June  t86g:* 
"  E.  Jackson." 

And  further  it  was  agreed  to,  as  I  have 
already  mentioned,  by  my  learned  colleague, 
Mr.  Justice  Louis  Jackson. 

This  decision  having  been  arrived  at  in 
1869,  it  appears  to  us  to  set  the  matter  at 
rest,  and  I  think  that  Mr.  Macrae,  on  the 
part  of  Government,  will  feel  that  he  cannot, 
with  propriety,  contest  the  point  further. 

(Mr.  Macrae  assented.) 

Jackson,  J-— I  wish  to  add  a  few  words 
by  way  of  explanation  of  what  seems  to  be 
an  inconsistency  on  my  part.  My  acquies- 
cence in  the  course  taken  on  that  occasion 
was  in  this  degree  marked  that,  while  the 
other  Judges,  had  merely  attached  their 
initials  in  token  of  their  concurrence,  I  wrote 
a  separate  note,  and  that  note  i,s  in  these 
words : — 

"I  quite  agree  with  the  Chief  Justice 
"that  such  an  application  could  only  be 
"entertained  if  made  in  the  way  stated  by 
"him. 

'I  take  the  opportunity  of  pointing  out 
"  that  it  has  been  a  very  common  practice 
"  for 'Sessions  Judges  to  make  recommen- 
"dations  for  the  transfer  of  cases  from  one 
"  district  to  another  by  letter,  and  that 
"cases  have  often  been  so  removed  by  a 
"mere  letter  based  on  such   recommenda- 


(( 


tions. 


"It  may  be  worth  considering  whether 
"some  rule  ought  not  to  be  laid  down  for 
"dealing  with  such  applications. 

"The  same  thing  also  happens  in  respect 
"of  civil  cases." 
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It  would  seem,  therefore,  that  I  not  only 
concurred  in  that  view,  but  considered  it 
desirable  thai  the  Court  should  lay  down  a 
formal  rule  which  should  regulate  the  pro- 
cedure in  such  cases,  and  should  be  a  notice 
and  a  guidance  to  Judges  and  Magistrates 
when  they  should  think  fit  to  make  such 
references  in  future.  Immediately  afterwards, 
1  left  the  country,  and  was  absent  for  four 
or  five  months,  during  which  lime  no  one 
took  any  steps  in  the  matter.  The  result 
was  that  no  formal  rule  was  made,  and  this 
case  appears  to  have  j)assed  out  of  sight. 
Two  years  afterwards,  I  had  the  honor  to 
succeed  to  the  charge  of  the  English  Depart- 
ment, and  found  that,  notwithstanding  this 
case,  the  practice  continued  to  be  such  as 
it  had  formerly  been,  and  therefore  the 
course  I  took  in  this  case  was  in  strict  con- 
formity to  the  old  practice,  which  had  not 
been  departed  from,  notwithstanding  this 
case.  I  do  not  hesitate  to  say  that  the 
procedure  suggested  by  Sir  Barnes  Peacock 
is  the  proper  one,  when  there  are  parties 
concerned,  but  the  practice  being  such  as 
I  have  stated,  I  considered  myself  justified 
in  making  the  order  which  1  did. 

Garth,  C.  y.  I  desire  to  add  that  I  per- 
sonally do  not  regret  that  this  matter  has 
been  thoroughly  ventilated  and  discussed 
in  open  Court. 

It  is  extremely  desirable  that  the  public 
should  fully  understand  that  in  this  country 
there  is  the  same  law  for  the  Government 
as  for  the  subject,  and  that  there  is  not  one 
course  of  practice  for  the  Crown  and  another 
for  the  prisoner. 

Wherever  the  rights  of  the  subject  are 
concerned,  it  is  quite  right  that  the  matter 
should  be  dealt  with  by  us  in  open  Court 
in  our  judicial  capacity,  and  that  each  appli- 
cation should  be  made,  supported  by  affidavit 
or  affirmation,  in  the  regular  way. 

In  the  present  case,  the  rule  will  be  made 
absolute  to  set  aside  the  order  complained 
of;  and  the  Crown  will  be  at  liberty,  if  so 
advised,  to  make  a  substantive  npplicaiion  lo 
the  Court  for  the  transfer  of  the  case  to  some 
other  district. 

Macpherson,  y, — I  concur  in  thinking  that 
the  Crown  has  shown  no  good  cause  against 
the  rule,  and  that  the  rule  should  be  made 
absolute. 

Ponii/eXy  y. —  I  also  agree. 

MorziSf  y. — I  also  agree. 


The  28th  March  1876. 


Present  : 


The  Hon'ble  A.  G.  Macphersoo,  W.  Marl 
and  G.  G.  Morris,  yudges. 

Section  295,  Criminal  Procedore  Code. 

(Miscellaneous  Case.) 

^VFohesh  Mistree  and  another.  Petitioners 

Biihoo  Brojo  Xatk  Mitter 
for  the  Petitioners. 


Where  a  Mag^istrate  takes  up  a  case  onderSectkMi 
of  fhe  Criminal  Procedure  Code,  his  only  proper 
is  to  proceed  under  Section  296,  and  report  the 
the  Hijjh  Court. 

Macpherson,  y. — It  seems  to  us  to  be 
that   this  case   came  before   the   Magi< 
of  the  24-Pergannahs  under  Section  295 
the  Criminal  Procedure  Code,  and  thai 
was,  in  the  first  instance,  dealt  with  by 
Magistrate  under  that  Section.     That  bei^ 
so,  his  proper  and  only  course  was  to 
ceed  under  Section  296  to  report  the  a 
for  orders  to  the  High  Court,  which  (ai 
Section  297)  might  have  ordered  the  ac< 
persons  to  be  tried,  if  of  opinion  that 
had  been  improperly  discharged. 

A  case  {re  Seddya  bin  Satya),  quoted 
Mr.    Prinsep    in    his    latest   edition    of 
Criminal   Procedure   Code  as   ha\ing 
decided   bv  the   Bombav  High  Court, 
been  referred  to  as  showing  that  the  Mai 
trate  was  right  in  the   course  he  adopts 
But  that  case  is  not  reported  in  the  regu] 
Reports  of   the   Bombay  High   Court; 
have  we  been  able  to  find  any  report  c 
The  full  facts  with  which  the  Bombay  Ci 
had  to  deal  are  not  before  us,  and  we 
unable  to  say  how  far  the  Court  may  n 
have  gone.     The  note  we  have  of  this  d< 
sion  is,  therefore,  of  liule  value ;  and,  laki^ 
it  as  it  stands,  we^are  not  prepared  to  ai 
with  it  as  regards  cases  coming  before 
Magistrate  under  Section  295. 

Dealing  with  the  matter  under  Sectii 
294  and  297,  we  think  there  is  material  en 
in  the  Magistrate's  proceeding,  and  that  bl 
order  directing  the  Joint  Magistrate  to 
entertain  ''the  fresh  complaint  now  made'* 
and  all  the  subsequent  proceedings  ought  to 
be  quashed. 
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fbatever  may  have  led  to  the  various 
n  which  have  occurred  in  the  prose- 
ti0  of  this  case  since  the  21st  of  July 
L  there  is  no  doubt  that  very  great  and 
Mtotiatc  delays  have  taken  place.  It  is, 
i^rule,  unfair  and  undesirable  in  eveiy 
I  to  order  an  accused  person  to  be  tried 
i"  and  over  again  for  the  same  offence, 
tK$  under  ver>'  peculiar  circumstances. 
jtlie  present  instance,  there  is  nothing 
illiar  in  the  circurristances  to  warrant  a 
ii  trial;  and  it  seems  to  us  wrong  and 
^oper  (within  the  meaning  of  Section 
I  that  an  order  should  be  made  directing 
hprosecuiion  to  be  now  recommenced, 
rhe. order  of  the  10th  of  February  and 
Ibe  subsequent  proceedings  are  quashed. 


That  being  so,  the  other  objection  becomes 
immaterial.  We  may  say,  however,  that 
there  is  no  doubt  that  the  first  order  of  the 
Deputy  Magistrate  was,  as  we  have  just  now 
described  it,  an  order  of  discharge,  and  not 
an  order  of  acquittal. 


The  3rd  April  1876. 

Present : 

iiThe  Hon'ble  W.  Markby  and  Romesh 
\  Chunder  Mitter,  Judges. 

Fresh  evidence. 

\  (Miscellaneous  Case.) 

i-Noor  Mahomed  and  others,  Petitioners. 

\     Baboo  Mohinee  Mohun  Roy  for  the 

\  Petitioners. 

I- 

pfbere  a  Magistrate  was  dissatisfied  with  the  opinion 

Pessed  by  a  Deputy  Majfistrate  on  the  evidence 
re  him,  and  remanded  the  case  for  fresh  evidence 
t.one  particular  point  only,  the  Magistrate  acted 
nUy,  and  made  all  his  subsequent  proceedings 
l^al  also. 

Markby,  J. — It  seems  to  us  that  the 
jnt  case  is  precisely  similar  to  that  in 

W.  R.,  page  47,  Criminal  Rulings.  The 
jistrate  did  not,  upon  any  further 
^dence,  which  was  not  before  the  Deputy 
jistrate  when  he  made  his  order  of  dis- 
rge,  receive  a  fresh  complaint  against 
prisoner;  but,  being  dissatisfied  with  the 

dnton  which  the  Deputy  Magistrate  had 
ned  upon  the   evidence   before  him,  he 

r landed  the  case  to  the  Deputy  Magistrate 
lake  further  evidence  upon  one  particular 
^nt  only,  that  is,  he  did  the  very  thing 
rliich  this  Court,  in  the  case  we  have 
eferred  to,  held  that  he  had  no  power  to 
io.  Following  that  decision,  with  which 
»B  entirely  concur,  we  are  bound  to  say  that 
ke  order  of  the  Magistrate  was  illegal,  and 
ihat  all  the  subsequent  proceedings  were, 
iierefore,  illegal  also,  and  the  convictions 
nust  be  set  aside. 


The  5th  April  1876. 

Present : 

The  llon'ble  F.  A.  Glover  and  Romesh 
Chunder  Mitter,  Judges. 

Proceeding's  under  Section  523,  Criminal  Pro- 
cedure Code — Report  of  Jury. 

Reference  to  the  High  Court,  under  Sec- 
tion 2()6  0/  the  Code  of  Criminal  Proce- 
dure, by  the  Officiating  Magistrate  of  the 
2^-Pergunnahs. 

The  Queen 

versus 
Nakori  Paroee  and  another. 

Where,  under  Section  5^3  of  the  Criminal  Procedure 
Code,  a  Magistrate  receives  the  report  of  a  Jury,  he  is 
bound  to  act  according'  to  the^  recommendation  of  the 
majority.  When  a  number  of  Jurors  do  not  agree  with 
one  another  in  every  respect,  but  all  agree  that  a  cer- 
tain order  passed  by  a  Magistrate,  taken  as  a  whole, 
is  not  necessary,  such  Jurors  should  be  counted  toge- 
ther as  objecting  to  the  order. 

Reference. — 1  have  the  honor,  under  the 
provisions  of  Section  296  of  the  Criminal 
Procedure  Code,  to  submit  for  the  considera- 
tion and  orders  of  the  High  Court,  the 
papers  relating  to  an  order  passed  by  the 
Deputy  Magistrate  of  Satkhirah  on  Novem- 
ber loih  for  the  removal  of  certain  obstruc- 
tions from  a  channel  known  as  the  Kuchia- 
mara  Katakhal. 

It  appears  that,  on  August  23rd,  the  Deputy 
Magistrate,  under  the  provisions  of  Sec- 
tion 521  of  the  Criminal  Procedure  Code, 
issued  an  order  calling  upon  the  appellants 
Nakori  Paroee  and  Gopal  Paroee  to  remove 
the  obstructions  in  question,  or  to  appear 
within  a  week  to  show  cause'  why  they 
should  not  remove  them. 

The  appellants  having  objected  and  de- 
manded a  Jury,  the  Deputy  Magistrate,  on 
September  9th,  referred  the  matter  to  a  Jury 
of  seven  persons,  of  whom  three  were  nomi- 
nated by  the  appellants  and  four  by  the 
Deputy  Magistrate,  the  president  being  the 
Sub-Inspector  of  Police. 
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The  Jury  having  met  and  visited  the  place, 
the  president  and  two  other  members,  on 
September  24th,  reported   that  the  obslruc- 


Jtidgment  of  the  High  Court, 


.         .  ».  u-   J  ^  Glover.    7— -By    Section    523.    Code 

tions  m  question  are  a  hmdrance  to  traffic,    Criminal  Procedure,  the  Depotv  Alasriai 
and  that  they  consequently  considered  the  ,  was  bound  to  be  guided  bv  the  decia'cm' 
Deputy  Magistrate's  order  to  be  a  reasonable    the  f  urv,  which  decision  w'as  to  be  accof 
one.     Three  other  members  of  the  Jury  dis-  1  ing  to  the  opinion  of  the  maioritv 
tinctly  found  that  there  is  no  obstruction  to  1 

traffic,   and   that    consequently   the    Deputy  '      Now,   the   Jury   were   seven    in    nnmi 
Magistrate's   order   was    unnecessary.     The    Three  of  them  considered  that  there  was 
remaining    member    Shoshee   Bhusun    Roy  j  obstruction ;    a    fourth.'    that    all    that   ^ 
reported  that  he  did  not  consider  it  necessary    required    was    a    slight    widening    of 
that  the  obstructions  in  question  should  be  |  channel,  and  that  there  was  no  necessity 
entirely  removed,  but  merely  that  the  pas-    carrying    out    in    its    entirely    the 


sage  at  present  left  open  should  be  widened. 


Magistrate's  order  for  the  removal  of  ibe 
called  obstruction. 


This  proposed  modification  of  the  Depvtfi 
Magistrate's  order  by  the  fourth  Jary  ' 
does    not    appear    to    have    been    ace 


On  receiving  these  reports,  the  Deputy 
Magistrate  determined  to  refer  the  matter 
again  to  a  fresh  Jury,  and  called  upon  the 
appellants  to  nominate  three  members.     The 

appellants,  having  objected  to  the  appoint-  '  (Section  526)  by  the  Deputy  Magistrate^ 
ment  of  a  fresh  Jury,  and  not  having  nomi-  j  t^e  result  was  that,  to  four  out  of  the  s< 
nated  any  members,  the  Deputy  Magistrate,  ,  Jurors,  the  Deputy  Magistrate's  order  did 
on  November   loth,   passed   the  order  now    seem  reasonable  or  proper  :  and,  under 
submitted  for  the  consideration  and  orders  of    circumstances,  we  are  of  opinion   that 
the  High  Court.  i  Deputy  Magistrate  had  no  authority  to  pio- 

It  appears  to  me  that  this  order  is  illegal,    ^^^^   ^^^^^  ^^^  enforcement  of    his'  original 


because  the  Deputy  Magistrate  was  bound 
to  accept  the  finding  of  the  Jury.  If,  as  was 
apparently  the  case,  no  definite  finding  was  ; 
implied  in  the  reports  furnished  by  the 
various  members,  the  Deputy  Magistrate 
should,  I  think,  have  called  upon  them  to  say 
definitely  whether  they  considered  his  order 
to  be  reasonable  as  it  stood,  or  with  any 
modification  which  they  were  prepared  to 
recommend.  I  do  not  find  that  he  was 
authorized  by  any  provision  in  the  law  to 
order  the  appointment  of  a  fresh  Jury,  or, 
having  done  so,  to  act  as  if  the  appellants 
had,  in  the  first  instance,  failed  to  nominate 
Jurors.  A  Jury  has  met,  and-  has  not  found 
the  original  order  of  the  Magistrate  to  be 
reasonable  and  proper,  and  therefore,  as  it 
seems  to  me,  the  Deputy  Magistrate  was  not 
justified  in  repeating  or  enforcing  the  said 
order. 

When  the  case  first  came  before  me,  I 
expressed  the  opinion  that  the  Deputy 
Magistrate's  order  was  illegal,  but  postponed 
taking  any  action  regarding  it,  in  the  hope 
that  the  appellants  would  take  such  action 
as  might  enable  the  Deputy  Magistrate, 
without  neglecting  due  consideration  for  the 
public  safely  and  convenience,  to  withdraw 
his  order.  This,  however,  has  not  proved  to 
be  the  case,  and  I  am,  therefore,  compelled  to 
submit  the  case  for  the  consideration  of  the 
High  Cburt. 


order  to  remove  the  obstructions. 


The  loth  April  1876. 
Present : 

The  Hon'ble  W.  Markby  and  Rome:* 
Chunder  Mittcr,  yudgcs. 

Recall  of  witnesses—Second  cross-ezamuyi- 
tion — Right  of  accnsed. 

(Miscellaneous  Case.) 

Nob  in  Chand  Banerjee  and  another, 
Petitioners. 

Baboo  Mohinee  Mohun  Roy  for  the 
Petitioners. 


i 


In  a  warrant-case,  the  accused  is  entitled  to  recafl  | 
and  cross-examine  prosecution-witnesses,  as  ex*  ^ 
pressly  provided  by  Section  218,  Criminal  Procedure 
Code ;  and  in  a  case  in  which  this  right  was  refused  by  tbe  , 
Magistrate,  and  a  good  portion  of  the  impnsonmeiit 
ordered  had  been  suffered,  the  High  Court  refused  to  ' 
order  a  new  trial  and  recorded  an  order  of  acquittal. 

Markby,   y. — In  this  case,  after  a  com- 
plaint had  been  noade  and  certain  witnesses 
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l>€cn    examined    and    cross-exajnined* 

•^e  was  drawn  up  by  ihe  Magistrate* 

Section    342    of   the   Indian    Penal 

This  is   what  is   called    a  warrant- 

WJi^nd  the  procedure  relating  to  that  class 

ought  to  have  been  observed. 


I 


charge  was  drawn  up  on  the  ist 
,  and  the  inquiry  was  adjourned  until 
Oth.  It  was  again  further  adjourned 
%  the  17th,  and  finally  decided  on  the 
\m  On  the  3rd  March,  the  prisoners 
in  a  formal  application,  asking  that  the 
losses  for  the  prosecution  should  be 
idled,  in  order  that  they  might  be  cross- 
"~*      d. 


Magistrate  refused  that  application, 
ground  that  previous  to  the   charge 
drawn  up,  the  witnesses  had  already 
cross-examined  either  by  the  accused 
elves  or  the  vakeels  who  represented 
im;   and  he  considered  that  the  accused 
^    not  entitled  to  a  second  cross-exami- 


ThsLt  refusal  was  contrary  to  the  express 
rds  of  the  Code  of  Criminal  Procedure, 
Ction  218,  and  contrary-  also  to  the 
ing  of  this  Court  reported  in  17  W.  R., 
51.  The  consequence  is  that  both  the 
dtioners  Brojo  Lall  Biswas  and  Nobin 
land  Banerjee  have  been  convicted,  and 
ve  suffered  imprisonment  for  11  davs, 
Ihout  having  had  that  protection  which 
6  law  has  provided  for  them  in  cases 
they  are  put  upon  their  trial. 


Under  these   circumstances,    we  consider 
quite  impossible  that  the  conviction   can 
t  supported. 

And  we  also  think  that,  in  this  case, 
9  ought  not  to  direct  any  further  inquiry. 
Wc  maximum  punishment  which  was 
larded  in  this  case  to  the  accused  Nobin 
(land  Banerjee  was  21  days,  of  which, 
i  I  have  already  said,  he  has  suffered 
I  days.  The  other,  Brojo  I-ail  Biswas, 
U  only  ordered  to  be  imprisoned  for 
I  days,  of  which,  under  these  irregular 
feedings,  he  has  suffered  imprisonment 
ir  1 1  days. 

Under  these  circumstances,  and  looking 
>  the  fact  that  probably  the  whole  trial 
fonld  have  to  be  commenced  de  noroy  we 
Unk  we  ought  not  to  direct  further  proceed- 
ags,  but  that  we  ought  to  order  a  verdict 
<  acquittal  to  be  entered  in  the  case  of 
wh  these  petitioners. 

Vol.  XXV, 


The  I9ih  April  1876. 

Present: 

The  Hon'ble  W.  Markby  and  Romesh 
Chunder  Mitter,  Judges, 

Prosecution  for  false  charge. 

Reference  to  the  High  Court,  under  Section 
2g6  of  the  Code  of  Criminal  Procedure,  by 
the  Magistrate  of  Beerbhoom, 

Ram  Runjun  Bhandari 

versus 

Mad  hub  Ghose. 

The  sanction  of  a  Court  to  a  prosecution  for  a  false 
charge  is  necessary  when  the  offence  has  been  committed 
before  such  Court,  and  not  otherwise ;  and  a  judicial 
finding  of  the  falsehood  of  a  charge  is  not  indispensible 
to  such  a  prosecution. 

Circular  Order  No.  19  of  1S63  refers  only  to  pro- 
secutions under  Section  21 1,  Indian  Penal  Code. 


Reference, — On  the  nth  February  1876, 
one  Madhub  Ghose  laid  an  information  in 
the  police-office,  charging  one  Ram  Runjun 
Bhandari  with  theft.     The  result  of  the  police- 
enquiry  held  thereon  showing  the  charge  to 
be  false,  the  Magistrate  of  the  District,  on 
the  31st  March,  ordered  the  charge  to  be 
entered  in  the  Crime  Register  as  a  false  one ; 
on  2ist  February  1876,  the  accused  person, 
Ram  Runjun,  having  applied  to  the  Magis- 
trate   for    permission     to     prosecute     the 
complainant  Madhub  for  bringing  a  false 
charge,    permission    was,    on    view    of    the 
police-report,   in   the  first   instance  granted 
to    prosecute    under    Section    182,    Indian 
Penal  Code,  which  was  subsequently,  under 
Section     470,     Cuminal    Procedure    Code, 
amended  to  Section  211,  Indian  Penal  Code, 
and  the  case  made  over  for  trial  to  Deputy 
Magistrate  Baboo  Gour  Dass  Bysack,  who 
dismissed   it  under  Section    147,    Code    of 
Criminal  Procedure,  on  the  ground  that  **  no 
sanction  can  be  given  for  a  prosecution  of 
the  false  complaint,  unless  or  until  the  com- 
plaint has  been  found  judicially  to  be  false." 
In   his   explanation,  dated   3rd  April   1876, 
submitted  herewith,  and  also  in  his  judg- 
ment in  the  case  under  notice,  the  Deputy 
Magistrate  quotes  an  order  of  the  District 
Judge  in  Criminal  A[)peal  Case  No,    4  of 
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1876,  which  he  conceives  bars  any  prosecu- 
tion under  Section  211,  Indian  Penal  Code, 
prior  to  a  judicial  finding  on  the  original 
complaint,  and  refers  to  High  Court  Circular 
No.  19  of  21st  July  1863,  in  support  of 
this  view. 

I  consider  that  the  Deputy  Magistrate  is 
in  error  on  the  following  points  : — 

(<7.)  In  basing  his  dismissal  of  the  charge 
in  this  case  on  the  order  of  the  District 
Judge  in  Appeal  Case  No.  4  of  1876,  which 
differed  from  the  case  under  notice  in  being 
a  direct  prosecution  by  the  Magistrate,  on 
his  own  motion,  under  Section  142,  Criminal 
Procedure  (-ode,  and  in  the  circumstance 
that  the  accused  had  protested  against  the 
proceedings  of  the  police,  and  sought  a 
trial  of  his  own  charge,  features  absent  from 
this  case  which  has  been  instituted  by  the 
person  said  to  have  been  falsely  accused, 
and  in  which  no  trial  has  been  sought,  or 
protest  made,  by  the  accused. 

{b,)  In  interpreting  High  Court  Circular 
No.  19  to  rule  "that  no  false  charge  can 
be  tried  without  some  previous  judicial 
enquiry  or  trial  into  the  original  charge,"  as 
stated  by  him  in  his  explanation;  the  words 
of  the  Circular,  "such  sanction/  though  it 
may  be  accorded  "at  any  time,"  should  not 
ordinarily  be  granted  until  the  proceedings 
based  on  the  complaint  have  been  concluded 
in  favor  of  the  "accused  person,"  distinctly 
ruling  that  the  sanction  may  be  granted  at 
any  time,  and  making  no  mention  of  judicial 
enquiry  or  trial. 

(r.)  In  making  his  disinclination  to  en- 
courage charges  of  this  nature,  or  his  views 
of  their  expediency,  a  ground  for  dismissing 
the  charge  after  it  had  received  the  sanction 
of  the  Magistrate  of  the  District  {vide  the 
following  sentence  of  his  judgment:  "I  am 
disinclined  to  encourage  the  bringing  of 
charges  of  false  complaints,''  &c). 

As  the  order  of  the  Deputy  Magistrate 
is,  in  my  opinion,  based  on  an  erroneous 
interpretation  of  High  Court  Circular  No.  19 
of  1863,  arid  is  calculated  to  encourage 
false  complaints,  I  consider  that  it  should 
be  reversed  ;  but  as  the  following  words  of 
Section  468,  Act  X.  of  1872,  with  reference 
to  complaints  of  offences  under  Section  211, 
Indian  Penal  Code,  "when  such  offence 
is  committed  before  or  against  a  Criminal 
Court,"  appear  to  indicate  an  antecedent 
judicial  proceeding  of  some  kind  as  an 
essential  ingredient  of  such  offence,  I  beg, 
at  the  same  time,  to  solicit  the  instructions 
of  the  Court  regarding  the  procedure  to  be 
followed  in  the  prosecution  of  persons  laying 


false   charges  before    police-officers, 
they  subsequently  neglect  or  decline  to 
ceed  with  in  a  Court  of  Justice,  ibc 
Court  having   ruled   in    the   case   of 
Mohamed    -*.   Abbas   Khan   (8  W.   { 
K.  67)  that  false  charges  laid  before 
officers  are  offences   falling    under 
211,  Indian  Penal  Code,  not  under 
182,  Indian  Penal  Code   (vtde  also 
No.    1 155,    of    the    18th    December   il 
from  Registrar,  High  Coart,  Calcutta,  R. 
C.  R.,  Vol.  I.,  p.  7"). 

yudgmeni  of  the  High  Court, 

Milter y  J. — We  agree  with  the  M 
of  Beerhhoom,  who  has  made  this  refi 
in  thinking  that  the  ground  upon  whidi 
Deputy  Magistrate,  Baboo  GourDass 
dismissed  the  complaint  in  this  case 
Section    147,   Criminal  Procedure   Cod^ 
erroneous   in   law.    The   original   chaijt 
theft  brought  by  the  defendant  against 
complainant  was  not  made  before  a  Cri 
Court,    but  a   police-officer.     Tlicrefore 
sanction   under  Section  468  of  Act  X. 
1872  was  necessary  10  entitle  the  com 
ant  in  this  case  to  prosecute  the  dcf 
under  the  provisions  of  Section  211,  lo 
Penal  Code.     Section  468  of  the  Cri 
Procedure  Code  provides  that  complaiDts 
offences    described    in   it   (a   charge 
Section   211,    Penal  Code,  is  one  of 
offences),  when  they  are  "committed  bef( 
or  against  a  Civil  or  Criminal  Court,"  s 
not    be    entertained    without    the    sam 
mentioned   in   it.      This    Section    does 
preclude  prosecution  of  offences  referred 
in  it  without  any  such  sanction,  wfa 
these  offences  are  committed  not  '*  before 
against  a  Civil  or  Criminal  Court." 

The  Deputy  Magistrate,  in  support  of 
view  of  the  law  which  he  has  taken  in 
case,  quotes  the  Circular  Order  No.  19 
1863  of  this  Court.  The  Circular  0 
in  question  is  inapplicable  to  this  case,  be 
it  refers  to  prosecutions  under  Section  ixik 
Indian  Penal  Code,  when  the  sanction  cok 
templated  in  Section  468,  Criminal  Procedrnfj 
Code,  is  necessar}'.  We  think,  therefore.  di0 
order  of  the  Deputy  Magistrate,  dismissiqf 
the  complaint  under  Section  147  of  tte 
Criminal  Procedure  Code,  is  erroneous  il 
law;  and,  for  the  reasons  given  by  ibe 
Magistrate,  we  also  think  that  we  sbouU 
set  it  aside,  and  direct  the  Deputy  Magis- 
trate to  proceed  with  the  investigation  of 
the  complaint  brought  against  the  defendant 
under  Section  211,  Indian  Penal  Code. 
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The  24th  April  1876. 

Present  : 

The  Hon'ble  W.  Markby  and  Romesh 
Chimdcr  ]\Iitter,  Judges: 

Proceedings  on  complaint  from  a  Civil  Court. 

J^ejerence  to  the  High  Court,  under  Section 
2f)6  0/  the  Code  0/  Criminal  Procedure^  by 
the  Sessions  Judge  of  Bhaugulpore, 

The  Queen 

versus 

Thakoor  Ram. 

Where  a  Sessions  Judg"e  directed  a  Magri^tratetomake 
an  enquiry  into  the  matter  of  some  complaints  made  by 
a  Moonsif^  against  certain  persons,  and  the  Mag^istrate 
recorded  the  opinion  that  there  was  evidence  enouj^h  to 
incriminate  one  of  the  accused,  but  dismissed  the  com- 

Klaint  against  him,  because  the  complaint  made  against 
im  had  not  been  explicit:  Held  that  the  Magistrate 
was  wrong  to  have  discharged  the  accused,  and  ought 
to  have  drawn  up  a  charge  ag^ainst  him. 

Reference, — The  Magistrate  of  Bhaugul- 
pore  has  requested  me  to  refer,  for  the  orders 
of  the  Court,  an  order  passed  by  m*  under 
Section  29,  Act  XI.  of  1874,  directing  him 
to  inquire  into  certain  offences,  of  which,  in 
his  opinion,  certain  persons  Were  guilty, 
but  regarding  which  he  considered  he  was 
incapable  of  making  an  inquiry,  because  the 
Moonsiff  who  made  the  complaint  had  not 
specially  charged  them  with  these  offences. 

My  order  of  February  21st  lays  down 
what,  in  my  opinion,  is  the  duty  of  the 
Magistrate  on  complaints  being  made  by 
Civil  Courts. 

The  -Moonsiff's  complaint  was  that  some  of 
the  accused  had  committed  offences  under 
Sections  193,  196,  463,  and  471.  Other 
Sections  of  the  Indian  Penal  Code  were  also 
specified  as  applying  to  others. 

The  Magistrate,  although  he  admits  that 
**the  evidence  is  ample  to  show  that 
Thakoor  Ram  has  committed  an  offence 
under  Section  206,  and  perhaps  under  other 
Sections  of  the  Code,"'  and  though  he  comes 
to  a  finding  that,  *'  taking  the  case  generally 
as  it  stands,  I  must  record  an  opinion  that  the 
conduct  of  the  accused  has  been  criminal," 
still  discharges  them. 

It  appeared  to  me  that,  coming  to  this 
finding,  he  was  bound  to  inquire  into  the 
matter,  and  convict  and  punish,  or  else  commit 
the  accused  with  regard  to  such  offences  as  he 
found  were  proved  against  him. 

The  Magistrate,  in  making  the  reference, 
seems  to  think  that,  though  the  sanction  to 
prosecute  (Section  470,   Code  of  Criminal 


Procedure)  may  be  general,  the  complaint 
under  Section  471  must  be  explicit. 

The  very  circumstances  under  which  it  is 
made  would  necessarily  tend  to  make  it  more 
explicit,  but  still,  the  matter  being  one  sent 
for  inquir)',  a  Magistrate,  in  dealing  with  the 
matter,  is  no  more  tied  down  to  any  parti- 
cular charge  than  he  is  in  any  other  case 
which  comes  before  him,  but  must  satisfy 
himself  what  offence  has  been  committed, 
and  by  whom,  and  may  send  to  the  Sessions 
or  dispose  of  it  himself,  according  to  the 
nature  of  the  offence  he  i^nds  proved. 

Judgfuent  of  the  High  Court, 

Markby,  J, — The  Magistrate  has  recorded 
that  the  evidence  before  him  was  ample  to 
show  that  Thakoor  Ram  has  committed  an 
offence  under  Section  206  of  the  Indian 
Penal  Code,  and  perhaps  under  other  Sections. 
Under  these  circumstances,  it  was  quite 
wrong  to  discharge  Thakoor  Ram,  and  we 
can  see  nothing  in  the  law  which  required 
the  Magistrate  to  do  so. 

Under  Section  297,  we  order  a  charge  to 
be  drawn  up  against  Thakoor  Ram  upon 
such  Sections  of  the  Penal  Code  as  the 
Magistrate  thinks  the  evidence  will  support, 
and  Thakoor  Ram  will  be  put  upon  his  trial 
upon  that  charge  in  the  manner  pointed  out 
in  the  Procedure  Code. 


The  25th  April  1876. 

Present : 

The  Hon'ble  A.  G.  Macpherson  and  G.  G. 

Morris,  Judges, 

Custody  of  minor. 

In  the  matter  of 

Koolsum  Bibee,  Petitioner, 

versus 

Sheik  Edoo,  Opposite  Party. 

Mr.  M.  Ghose  for  the  Petitioner. 

A  father  having  applied  to  a  Criminal  Court 
for  the  custody  of  his  child,  who  was  eleven  years  old, 
and  had  always  lived  with  the  mother,  and  the 
Court  having  caused  the  child  to  be  delivered  up 
to  the  father:  Hkld  that  the  Court  was  in  the 
wrong,  the  question  being  one  that  ought  to 
be  decided  in  the  Civil  Court. 

Macpherson,  J.  —It  appears  to  us  that 
this  is  a  purely  civil  matter,  the  question 
being  as  to  the  right  to  the  custody  of  a 
minor.  It  ought  to  have  been  dealt  with 
under  Act  IX.  of  1861  by  the  Civil  Court, 
and  the  Deputy  Magistrate  ought  not  to 
have    interfered.     The    Deputy    Magistrate 
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really  had  no  jurisdiction  to  make  an  order 
that  the  child  who  was  eleven  years  old,  and 
who  was  I'and  had  for  several  years  been) 
living  witl)  his  mother,  should  be  delivered 
up  in  Court  to  the  father.  The  child  hav- 
ing been  delivered  up  under  that  order,  and 
having  subsequently  found  his  way  back  to 
the  mother,  we  do  not  see  that  a  criminal 
charge  will  lie  against  her  for  abducting 
the  child. 

The  proceedings  are  quashed.  The  father 
may  institute  such  proceedings  as  he  may 
be  advised  in  the  Civil  Court  under  Act  IX. 
of  1861. 


The  28th  April  1876. 

Present : 

The  Hon'ble  W.  Ainslie  and  Romesh 
Chunder  Mitler,  Judges, 

Verdict  of  guilty— Eye-witness. 

Refennce  to  the  High  Courts  under  Section 
26 J  of  the  Code  of  Criminal  Procedure^ 
by  the  Sessions  Judge  of  Pat n a. 

The  Queen 

versus 

Gokool  Kahar,  Prisoner, 

Where  a  Jurv  found  an  accused  person  gfuilty  of  mur« 
der,  but  refused  to  convict  him  because  there  had  been 
no  eye-witness  of  his  crime,  and  on  a  second  charge 
from  the  Judge  refused  to  find  him  sfuilty  at  all:  Hkld 
by  the  High  Court,  to  whom  the  case  was  referred,  that 
the  Judge  ought  to  have  explained  to  the  Jury  that  the 
testimony  of  eye-witnesses  was  not  necessary  to  the 
establishment  of  a  charge  of  murder,  and  that  the 
Jury,  if  they  had  no  doubt  of  the  guilt  of  the  accused, 
were  bound  to  eive  effect  to  the  conclusion  at  which 
they  had  arrived. 

Ainslie,  J, — The  accused,  Gokool  Kahar, 
stands  charged  with  the  murder  of  one 
Bundhoo  Hajjam.  The  trial  was  held  by 
the  Judge  of  Patna  with  the  aid  of  a  Jury. 
At  the  conclusion  of  the  trial,  the  Jury,  on 
being  called  upon  to  deliver  their  verdict, 
returned  answer  that  they  found  the  charge 
proved  by  the  evidence  of  the  witnesses, 
but  as  there  were  no  eye-witnesses  of  the 
murder,  they  could  not  convict  the  accused. 
The  Judge  records  that  he  requested  the 
Jury  to  state  dis»inctly  whether  they  found 
the  accused  to  be  guilty  or  not  guilty,  and 
the  foreman  said  that  they  unanimously 
found  accused  to  be  not  guilty.  Thereon, 
the  Judge  referred  the  case  to  this  Court 
under  Section  263,  Criminal  Proceduie 
Code. 

On  perusing  the  evidence,  we  are  of  opini- 


on that  the  charge  of  murder  is  com 
established.     We  do  not  act  upon  the 
confession   of  the    accused   made  oji 
February   1876,  as  it  appears  to  us  ihit 
object  in  making  the  statement  then  r 
(a  statement  which,  if  believed,  would 
it  necessary  to  pass  sentence  of  death) 
to  make  it  appear  that  he  was  only  a 
the    instigation    of    another    person, 
accused  probably  thought  that  this  wobU 
taken  as  a  mitigation  of  his  offence. 

We  think  the  Judge  might  properly 
explained  to  the  Jury  that  the  law  does 
require  that  a  charge  of  murder  shoaki 
proved  by  the  testimony  of  one  or  more 
witnesses,  and  that  it  was  for  them  to 
mine,  without  reference  to  any  such  5ap[ 
rule,  whether,  on  the  evidence  before  tl 
there    was    any    reasonable    doubt  ctf 
prisoner  being  the  person  who  caused 
death  of  the  accused,  and  that,  if  tbef 
no  such  reasonable  doubt,  they  were 
to  give  effect  to  the  conclusion  at  which 
had  (very  properly  as  it  seems  to  us)  t 
in   the  first  instance  that  the   charge 
proved. 

We  convict  Gokool  Kahar  of  the  d 
of  murder,  and  sentence  him  to  be  transput 
ed  for  life. 


The  2nd  INfay  1876. 

Present  : 

The  Honble  Sir  Richard  Garth,  A^/.  Ciif 
Justice,  and  the  Hon'ble  C.  Poniifex,/aM/^^. 

Confession  before  police  officer ~  Irregularity  i^ 
proceeding^^Coiirt  of  Rerision—findaKt 
irrespective  of  confession. 

Judgment  passed  on  the  10th  April  /Sj6i^ 
disposing  of  the  question  of  Icnv  in  thtab^ 
case. 

The  Queen 

versus 

Hurrybole  Chunder  Ghose,  Prisoner. 

Messrs,  J,  P,  Kennedy  and  T,  D,  Ingram 

for  the  Crown. 

Messrs,  W,  Jackson  and  R,  Allen 
for  the  Prisoner. 

The  provision,  that  a  confes^on  made  by  a  prisHWf 
to  a  police-officer  is  inadmissible  as  evidence  9pisBA 
him,  applies  to  confessions  made  to  the  higher  oScen 
of  police,  to  wit,  a  Deputy  Commissioner  of  Police  in 
Calcutta. 

S.  167  of  the  Indian  Evidence  Act  appGes  to  criwi 
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nal  as  well  as  civil  cases ;  and  it  is  for  the  Court  of 
Sessions  to  decide  whether  there  is  evidence  enouj^h, 
apart  from  any  irregcularity,  to  convict  an  accused 
person. 

In  the  case  of  Queen  v.  Hurrybole  Chunder  Ghose, 
HELD  that  there  was  evidence  enoucrh  to  convict  the 
accused  irrespectively  of  the  confession  improperly 
taken  in  evidence- 

Garthy  C,J. — In  this  case,  the  prisoner 
Hurrybole  Chunder  Ghose  was  tried  and 
convicted  at  the  February  Sessions  of  the 
High  Court  for  using  certain  forged  docu- 
ments, and  sentenced  to  10  years'  transpor- 
tation. 

At  the  trial  before  Mr.  Justice  Macpher- 
son,  it  was  proposed  on  the  part  of  the  pro- 
secution to  put  in  a  confession  made  by  the 
prisoner.  The  confession  was  made  in  the 
first  instance  to  two  policemen,  and  taken 
down  in  writing,  and  the  prisoner  was  then 
brought  before  the  Deputy  Commissioner  of 
Police,  Mr.  Lambert,  at  the  Police  Oflice  of 
Calcutta,  where  he  again  affirmed  the  truth  of 
his  former  statement  to  Mr.  Lambeit.  Mr. 
Lambert,  in  his  capacity  of  a  Magistrate, 
received  and  attested  the  statement. 

Upon  this  confession  being  tendered  in 
evidence,  it  was  objected  to  by  the  prisoner's 
Counsel,  upon  the  ground  that  it  was  a  con- 
fession made  by  the  prisoner  to  a  police- 
officer,  and  therefore  not  admissible  by  rea- 
son of  the  25th  Section  of  the  Evidence 
Act  (I.  of  1871). 

In  answer  to  this  objection,  it  was  urged 
on  part  of  the  prosecution  : — 

1st. — That  Mr.  Lambert  was  not  a  police- 
officer  within  the  meaning  of  the  Section. 

2nd. — That,  if  he  were,  the  statement  was 
made  to  him  as  a  Magistrate,  and  not  as  a 
police-officer,  and  that  the  26lh  Section 
was  intended  to  qualify  the  25th,  so  as  to 
make  a  statement  even  to  the  police-officer 
admissible,  if  made  in  the  presence  of  a 
Magistrate. 

The  learned  Judge  at  the  tiial  admitted 
the  evidence,  and  declined  to  reserve  the 
point;  but  the  Advocate-General  having 
since  given  a  certificate  under  Section  25  of 
the  Letters  Patent  of  the  High  Court  that 
the  point  was  a  proper  one  to  be  considered, 
it  has  been  brought  before  this  Court  for 
review,  and  has  been  well  and  fully  argued 
before  us. 

It  was  urged  by  Mr.  Jackson  for  the  pri- 
soner that  the  terms  of  Section  25  are  im- 
perative ;  that  a  confession  made  10  a  police- 
officer  under  any  circumstances^  is  not 
admissible  in  evidence  against  him,  and  that 
the  26th  Section  is  not  intended  to  qualify 
the  25th,  but  means  that  no  confession  made 


by  a  prisoner  in  custody  to  any  person  (other 
than  a  police-officer)  shall  be  admissible, 
unless  made  in  the  presence  of  a  Magistrate. 
1  am  of  opinion  that  this  is  the  true  meaning 
of  the  25th  Section.  lis  humane  object 
is  to  prevent  confessions  obtained  from  ac- 
cused persons  through  any  undue  influence, 
being  received  as  evidence  against  them. 
It  is  an  enactment  to  which  the  Court  should 
give  the  fullest  effect,  and  I  see  no  suflicient 
reason  for  reading  the  26th  Section  so  as  to 
qualify  the  plain  meaning  of  the  2  5ih. 

But  then  comes  the  question,  whether  Mr. 
Lambert  was  a  police-officer  within  the 
meaning  of  Section  25. 

It  was  argued,  and  with  some  force,  that 
the  term  "  police-officer "  did  not  mean  a 
Deputy  Commissioner  of  Police;  that  it 
comprised  only  that  class  of  persons  who 
are  called  in  the  Bengal  Police  Act  (Act 
IV.  of  1868)  **  Members  of  the  Police  Force," 
and  that  the  object  of  the  Evidence  Act  was 
not  to  prevent  a  gentleman  in  Mr.  Lambert's 
position  from  taking  a  confession,  but  only 
ordinary  members  of  the  Police  Force,  who 
are  personally  and  constantly  engaged  in  the 
detection  |of  crime  and  the  apprehension  of 
offenders. 

There  is  no  doubt  that,  looking  at  the 
various  Sections  of  Act  IV.  of  1868,  Bengal 
Counotl,  the  Deputy  Commissioner  of  Police 
is  not  a  member  of  the  Police  Force  within 
the  meaning  of  that  Act;  and,  moreover,  on 
looking  back  to  the  Police  Act  of  1861,  it 
will  be  found  that  the  term  *'  police-officer," 
as  used  in  that  Act,  has  generally  the  same 
meaning  as  a  '*  Member  of  the  Police  Force" 
in  the  Act  of.  1868;  but,  in  construing  the 
25th  Section  of  the  Evidence  Act  of  1872, 
I  consider  that  the  term  **  police-officer " 
should  be  read,  not  in  any  strict  technical 
sense,  but  according  to  its  more  comprehen- 
sive and  popular  meaning. 

In  common  parlance,  and  amongst  the 
generality  of  people,  the  Commissioner  and 
Deputy  Commissioner  of  Police  are  under- 
stood to  be  officers  of  police,  or  in  other 
words  "  police-officers "  quite  as  much  as 
the  more  ordinary  members  of  the  Force ; 
and  although  in  the  case  of  a  gentleman  in 
Mr.  Lambert's  position  there  would  not 
be,  of  course,  the  same  danger  of  a  confession 
being  extorted  from  a  prisoner  by  any 
undue  means,  there  is  no  doubt  that  Mr. 
Lambert's  oflicial  character,  and'  the  very 
place  where  he  sits  as  Deputy  Commis- 
sioner, is  not  without  its  horrors  in  the  eyes 
of  an  accused  person ;  and  I  think  it  better 
in  construing  a  Section,   such  as  the  25th, 
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which  was  intended  as  a  wholesome  protec- 
tion to  the  accused,  to  construe  it  in  its 
widest  and  most  popular  signification. 

I  am  of  opinion,  therefore,  that  the  con- 
fession made  by  the  prisoner  in  this  case  , 
ought   not  to   have   been   admitted   at  the 
trial. 

But  ihen  comes  the  further  very  impor- 
tant question,  whjit  should  be  the  effect  of  \ 
this  improper  admission  of  evidence  on  the  ♦ 
proceedings. 

The  i67ih  Section  of  the  Evidence  Act  ' 
provides  ''that  the  improper  admission  of 
evidence  shall  not  be  ground  of  itself  for 
the  reversal  of  any  decision  in  any  case,  if 
it  shall  appear  to  the  Court  before  which 
such  objection  is  raised  that,  independently  ; 
of  the  evidence  objected  to  and  admitted, 
there  was  sufficient  evidence  to  justify  the 
decision,'-  and  1  was  certainly  disposed  to 
think,  before  hearing  Mr.  Jacksons  argu- 
ment, not  only  that  ihis  Section  applied  to 
criminal  as  well  as  civil  cases,  but  that  the 
Court  which  had  to  determine  whether, 
independently  of  the  evidence  objected  to, 
there  were  sufficient  materials  to  justify  a 
conviction  was  the  Court  below,  before 
which  the  case  was  originally  tried;  and  upon 
this  assumption  my  learned  colleague  and 
1  consulted  Mr.  Justice  Macpherson,  who 
certified  that  there  was  ample  evidence  in 
the  Court  below,  independently  of  the  ad- 
mission, to  justify  the  conviction  in  this 
case. 

Mr.  Jackson,  however,  desired  to  be  heard 
upon  the  effect  of  Section  167,  and  he  has 
urged  upon  us 

ist. — That  the  Section  does  not  apply  at 
all  to  criminal  cases;  and 

2fid, — That,  if  it  does,  the  Court  to  deter- 
mine whether  the  conviction  ought  to  stand 
is  not  the  Court  which  tried  the  case,  but 
the  Court  before  whom  the  point  of  the 
admissibility  of  the  evidence  was  argued. 

Mr.  Jackson  insisted  that  the  word  decision 
used  in  Section  167  was  one  inapplicable 
to  a  criminal  case  tried  on  the  Original 
Side  of  this  Court,  and  that  it  never  could 
have  been  intended  by  the  Legislature  that 
a  case  triable  by  a  Jury,  and  of  the  facts  of 
which  a  Jury  alone  are  the  proper  Judges, 
should  be  virtually  retried  by  any  Court, 
not  consisting  of  a  Jury  ;  and  in  aid  of  his 
argument  he  cited  the  case  of  Regina  ?•. 
Nourojee  Dada  Bhai  (IX.     Bombay  L.     R., 

P'  358)- 

1  am   unable,  however,   to   discover   any 

sufficient  reason  why  the    167th   Section  of 

the  Kvidence  Act  should   not  apply  to  cri- 


minal as  well  as  civil  cases,  it  is  perfecdjr^ 
true  that  the  word  decision  is  more 
ally  used  as  applicable  to  cm\  proceeduigV: 
but  it  is  by  no  means  inappropriate  tft^ 
criminal  cases;  and  if  it  was  the  inte 
of  the  Legislature  to  use  an 
which  would  apply  equally  to  civil  as  to ' 
criminal  proceedings,  there  is  probably  hq 
other  word  which  would  have  ansvered 
their  purpose  better.  Many  other  provisi(m9 
of  the  Kvidence  Act  apply  equally  to  all 
judicial  inquiries;  and  if  the  nature  of  the-; 
mischief  which  the  Section  was  intended ; 
to  remedy  is  considered,  there  is  at  least  tf.^ 
much  reason  why  it  should  apply  to  crimtatf  ^ 
as  to  civil  proceedmgs.  The  Court  l^rtii 
no  power  in  a  criminal  case  to  order  a 
trial;  and  if  in  each  instance,  where  evidence  , 
is  improperly  admitted  or  rejected,  the  con- 
viction is  to  be  quashed,  a  lamentable  failure 
of  justice  would  often  be  the  consequence. 

I  am  of  opinion,  therefore,  that  SectfOD 
167  does  apply  to  ciiminal  cases;  but  upo«. 
consideration  I  think  that  the  Court  mco- 
tioned  in  that  Section  which  is  to  decide 
upon  the  sufficiency  of  the  evidence  to  sup- 
port the  conviction  is  the  Court  0/  Rerifie^ 
and  noi  the  Court  beloiv. 

The  point  is  certain!)  raised,  piq)erlj 
speaking,  in  the  Court  below,  bat  it  is  bodi 
raised  and  argued  in  the  Court  of  Appeal; 
and  we  think  that  the  proper  course  oi  pro- 
ceeding is  for  the  Court  of  Appeal  to  decide 
upon  the  case,  upon  being  informed  from  tbe 
udge's  notes,  and,  if  necessary,  by  the  ; 
udge  himself  of  the  evidence  adduced  at 
the  trial. 

Apart,    however,    from    the    Section   167 
of   tbe  Evidence   Act,   I  think   that,  under  | 
Section  26  of  the  Letters  Patent,  by  viitne  \ 
of  which  this  case  has  been  submitted  lo  i 
us   for  review,  we   have   a   right   either  to  ' 
quash  or   to  confirm  the   conviction  as  we 
!  think  proper.     The  Section  enables  the  Court, 
after  deciding  upon  the  point  reserved  or 
certified,  to  pass  such  judgment  or  sentence 
as  it  may  think  right.     If,  therefore,  upoa 
reviewing  the  \yhole  case,  we  are  of  opinioa 
that,   upon  the  evidence  properly  recci^-cd. 
there    is    sufficient    ground    to    convict  the 
;  prisoner,  we  consider  that  we  ought  to  alioir 
I  .the  conviction  lo  stand. 
I      In  the  present  case,   therefore,  we  have 
t  obtained  copies  of  the  Judge*s  notes  at  ihe 
trial,  and  have  also  obtained  further  informa- 
tion from  the  Judge  as  to  what  particular  per- 
tion  of  the  evidence  applied  lo  the  prisoner, 
Hurrybole  Chunder  Ghose,  and  we  are  no*^ 
prepared  to  hear  the  case  argued  ujxm  its 
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merits,  as  to  whether  there  is  sufficient  evi- 
dence  apart  from  that  improperly  admitted  to 
support  the  conviction. 

Pontifex,  J, — 1  also  am  of  opinion  that  the 
confession  made  by  the  prisoner  in  Mr. 
Lambert's  presence  ought  not  to  have  been 
admitted  at  the  trial. 

Without  going  so  far  as  to  say  that  Section 
25  of  the  P\idence  Act  renders  inadmissible 
a  confession  made  to  any  person  connected 
with  the  police,  for  there  are  cases  in  which 
a  person  holding  high  judicial  office  has 
control  over,  and  is  the  nominal  head  of  the 
police  in  his  district.  1  think  that  in  the 
present  case,  it  was  impossible  for  Mr.  Lam- 
bert residing  in  the  house  allotted  to  him 
as  Deputy  Commissioner  of  Police,  and  sur- 
rounded by  police  immediately  under  his 
control,  to  divest  himself  of  his  character 
of  a  police-officer.  I  also  agree  that,  under 
Clause  26  of  the  Charter,  which  Clause  deals 
with  cases  tried  before  a  Jury,  we  are  bound 
to  consider  the  admissible  evidence  in  this 
case,  and  to  pass  such  judgment  and  sentence 
as  we  shall  think  right,  and  I  come  to  this 
conclusion  without  reference  to  Section  167 
of  the  Evidence  Act, 

I  agree  that  such  last-mentioned  Section  is 
applicable  to  criminal  trials,  but  I  have  some 
doubt  whether,  if  we  were  proceeding  under 
it  alone,  we  should  be  the  proper  Court  to 
consider  the  sufficiency  or  insufficiency  of 
the  evidence  in  relation  to  the  verdict. 

yudgnunl  passed  on  the  2nd  May  i8j6  on 
the  facts  of  the  case. 

Garth,  C.  jf,  (Pontifex,  J.,  concurring) , 
— In  this  case  we  have  decided  that  a  con- 
fession made  by  the  prisoner  Hurrybole 
Chunder  Ghose  was  improperly  admitted  at 
the  trial.  We  have  now  to  determine  whe- 
ther there  was  sufficient  evidence  against 
him,  apart  from  that  confession,  to  support 
the  conviction. 

The  charge  against  the  other  prisoner  Kes- 
sub,  upon  which  he  was  found  guilty,  was 
this,  that  he  used  and  uttered  certain  forged 
documents,  with  intent  to  defraud  the  Govern-, 
ment,  and  the  charge  upon  which  Hurrybole 
was  convicted  was  in  substance  that  he  aided 
Kessub  in  the  commission  of  this  offence. 

The  case  against  Kessub  was  this  : — 

In  the  month  of  November  last,  Mr. 
George  William  Vivian  was  the  Executive 
Engineer  of  the  Patna  Division  of  the  Public 
Works  Department,  and  Major  G.  S.  Hills 
was  the  Executive  Engineer  of  the  Bhaugul- 


pore  Division.  The  prisoner  Kessub  was  by 
occupation  a  mohurrir,  and  by  means  of  two 
forged  orders,  one  in  the  name  of  Mr.  G. 
W\  Vivian,  and  the  other  in  the  name  of 
Major  Hills,  he  succeeded  in  obtaining  from 
the  Pay  Office  of  the  Public  Works  Depart- 
ment of  Calcutta  the  sum  of  Rs.  16,854. 

The  first  of  these  orders  is  the  one  which 
principally  concerns  the  case  of  the  prisoner 
Hurrybole,  and  this  is  the  form  of  it : — • 

Through  Superintending  Engineer,  N.-W. 
Circle,  Memo.  No.  -^^^- 

Bankipore,  2gth  November  iSj^, 

From  the  Executive  Engineer,  Patna  Divi- 
sion, to  the  Executive  Engineer,  First  Cal- 
cutta Division. 

Subject. — Undersigned  has  the  honor  to 
request  he  will  be  good  enough  to  pay  the 
sum  of  Rs.  9,974-11-0  (nine  thousand  nine 
hundred  and  seventy-four  and  annas  eleven 
only")  to  Baney  Madhub  Mundle  for  wood- 
works sn[)plied  to  the  division.  Information 
of  its  being  paid  must  be  given  to  this  office 
in  due  course. 

(Sd.)  Gko.  Wm.  Viviax, 

Ex.  Engr.f 

Patna  Division, 

Memo.  No.  259. 

Dated  Diiiapmre  gth  December  iS'js- 

Forwarded  to  the  Superintending  Engi- 
neer, Presidency  Circle,  with  the  request 
that  he  will  be  so  good  as  to  direct  the  Exe- 
cutive Engineer  of  the  1st  Calcutta  Division 
to  comply  with  the  wish  of  the  Executive 
Engineer,  Patna  Division. 

G.  A.  D.  Anlev,  C.E., 

Ofj'g.  Supdg,  Engr.,  X.-  W.  Circle. 

That  document  professed  to  be  an  order 
by  Mr.  Vivian  as  the  Executive  Plngineer 
of  the  Patna  Division,  addressed  to  the  Exe- 
cutive Engineer,  of  the  Calcutta  Division, 
requesting  him  to  pay  Rs.  9,974-11-0  to 
Baney  Madhub  Mundle  for  wood-works 
supplied  to  the  Patna  Division. 

In  point  of  fact,  no  sijch  person  existed 
as  Baney  Madhirb  Muncne,  nor  was  there 
any  such  claim  extant  against  the  Patna 
works  as  is  mentioned  in  the  order;  both 
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the  claim  itself  and  the  ostensible  claimant 
were  absolute  fictions. 

Kessub,  however,  representing  himself  to 
be  Baney  jNIadhub  Mundle,  signed  the  neces- 
sary documents  in  ihe  office  of  Calcutta  in 
that  name,  and  obtained  the  money  on  the 
20th  December  1875. 

On  or  about  the  25th  of  January,  Kessub 
was  arrested,  and  on  the  30th  of  January 
1876,  Mr.  Vounan,  who  is  one  of  the  Super- 
intendents of  the  CalcuUa  Police  I**orce,  was 
taken  by  Kessub  to  Hurr)'bole's  house  at 
Kidderporo.  It  is  a  most  important  element 
in  the  case  that  Hurry  bole  was  one  of  the 
clerks  of  the  Accountant's  office  in  Calcutta, 
where  Kessub  succeeded  in  perpetrating  his 
fraud,  and,  as  such  clerk,  he  would  know  the 
course  of  business  at  the  office,  and  the 
forms  which  were  in  use  there  for  the 
purpose  of  enabling  contractors  and  others 
employed  upon  the  works  to  obtain  payment. 

Upon  Younan's  entering  Hurrybole's 
house  as  abovementioned,  he  told  him  that 
he  had  a  warrant  to  search  his  premises,  and 
Hurrybole  took  him  upstairs  into  a  room 
where  were  some  drawers,  in  one  of  which 
was  found  a  paper  proved  to  be  in  Hurry- 
bole's  handwriting  in  these  words : 

Memo  No. — 

Dinapore  the — November  i8'j$. 

m 

From  the  Superintending  Engineer,  Nor- 
thern Circle,  to  the  Superintending  Engi- 
neer, Presidency  Circle 

Subjeci, 


The  undersigned  has  the  honor  to  request 
the  Superintending  Engineer,  Presidency 
Circle,  to  direct  the  Executive  Engineer,  ist 
Presidency  Divisioi^,  to  disburse  the  sum  of 
Rs.  19,748-13-9,  as  per  detail  in  margin,  to 

Rs.  A.  i».     Baboo 


For  Bill  No.  73  a^rainst 
Mozuffcrpore  l)ivn. 

For  Bill  No.  95  against 
Patna  Division 

For  Bill  No.  96  again.st 
Bhagulpore  Divn. 


3,8/5 
8,945 
6,928 


5    3 
o    6 

8    o 


B  a  n  e  y 
Madhub 
Mundle, 
Calcutta, 
for  teak- 
w  o  .0  d 


»9»743  13    9 

works  and  timber  supplied.  Separate  receipts 
for  the  sum  disbursed  on  account  of  separate 
divisions  should  be  .forwarded,  and  the 
amount  adjusted  by  transfers  to  the  Division 
concerned.  • 

This  document  had  all  the  appearance  of 
a  rough  draft,  alterations   had   been  made 


on   it,  several   of  the  words  were 
and  in  the  margin  was  an  account 
the  three  bills  purporting  to  be  Ikx 
supplied  to  the  Public  Works  Departi 
the   ist  to  the  MozafTerpore  Divisioo; 
2nd  to  the  Patna  Division  ;  and  the  srI 
the  Bhaugulpore  Division  ;  the  toui  <rf 
items  amounting  to  the  sum  \rbicb  is 
tioned  in  the  body  of  the  draft-order. 

This  is  a  most  important  docament, 
several  points  in  it  deserve  consideration. 

1st. — The  same  fictitious  person  is 
in  it  as  creditor  as  is  mentioned  in  the  f 
order. 

2nd, — The  same  fictitious  claim  is 
in  it,  though  not  quite  in  the  same  lan^ 
nor  for  the  same  sum  as  in  the  forged  aider. 

jrr/. — The  name  of  Mr.  Stewart,  who 
Mr.     Vivian's     predecessor    as     E» 
Engineer  at  Bankipore,  was  at  6rst  inserted! 
the  draft  and  then  erased ;  and 

^th. — The  sum  for  which  the  order  IlL 
drawn  is  not  imaginary,  but  it  professes  tM 
be  the  aggregate  of  the  three  bills  wfaidr 
arc  set  out  in  the  margin ;  all  of  vbk^ 
however,  are  purely  fictitious.  "^ 

Now,  unless  we  are  to  suppose  sud 
an  extreme  improbability  as  that  tfaa^ 
writer  of  this  draft  and  the  writer  of] 
the  forged  order  did,  without  any  coaunaflhi 
cation  with  each  other,  imagine  the  same  ic»j 
titious  transaction,  and  the  same  fictitioas| 
name,  about  the  same  time,  we  cannot  he^ 
coming  to  the  conclusion  that  there  vvij 
some  concert  between  them,  and  that  ihe{ 
contents  of  the  forged  order  were  sabstanri 
tially  copied  from  the  draft. 

But,  assuming  this  to  be  so,  it  is  said  by 
the  prisoner's  Counsel  that  Hurrybole  mig^ 
very  well  have  written  this  draft,  and  sbovBj 
it  to  his  friend  Kessub,  or  allowed  Kesssb; 
to  copy  the  contents  in  perfect  innocence;; 
and   it  has   been   suggested   that,   perhaps  1 
Kessub  desiring  to  obtain  for  his  own  fraodo*' 
lent  purposes  a  form  of  the  order  used  bf 
the  office  for  paying  contractors  and  others, 
might  have   made   Hurrybole  his    innoc^ 
tool,  and  obtained  the  form  of  order  from  ■, 
him  upon  some  pretence  without  his  being 
at  all  aware  of  the  purposes  to  which  it  was 
to  be  applied. 

But  if  Kessub  had  merely  asked  Harry- 
bole  for  a  form  of  order,  the  latter  woold 
most  probably  have  supplied  him  Mith  the 
form  itself,  without  taking  the  trouble  to  fill 
it  up  with  a  fictitious  name  and  a  ficlitioos 
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claim ;  and  most  certainly  he  would  never 
have  thought  of  setting  out  in  the  margin 
a  number  of  items  all  fictitious,  making  up 
the  exact  sum  mentioned  in  the  body  of  the 
draft ;  and  even  assuming  that  Hurrybole  in 
perfect  innocence,  and  merely  by  way  of 
illustration  to  Kessub,  had  filled  up  the  form 
in  this  way,  Kessub  woald  never  (if  he  was 
minded  to  use  the  document  for  the  purpose 
of  defrauding  the  ofiice)  adopt  the  same 
name  or  claim  that  Hurrybole  had  inserted. 
Hurrybole  was  himself  a  clerk  in  the 
Accountant's  office ;  and  Kessub  could  hardly 
adopt  a  surer  means  of  self-detection  than 
to  use  for  his  own  fraudulent  purposes  a 
form  which  Hurrybole  would  be  sure  to 
recognize. 

Looking,  therefore,  at  this  draft  order  alone, 
it  seems  very  difficult  to  come  to  any  other 
conclusion  than  that  Hurrybole  prepared  it 
in  concert  with  Kessub,  and  in  aid  of 
Kessub's  fraudulent  designs. 

But  then  we  come  to  another  piece  of  evi- 
dence which,  for  the  purpose  of  determining 
the  question  whether  Hurrybole  was,  in  truth, 
an  innocent  tool  in  Kessub's  hands,  or  was 
himself  party  and  privy  to  Kessub's  fraud,  is 
of  the  utmost  importance. 

On  the  top  of  the  drawers  in  which  the 
draft-order  was  found,  was  a  tin-box  locked. 
The  Superintendent  of  Police  asked  for  the 
key,  and  Hurrybote  produced  it  from  the 
pocket.  On  the  box  being  opened,  its  only 
contents  proved  to  be  two  documents,  one  a 
promissory  note  of  no  consequence,  but  the 
other  was  a  letter  written  in  Bengalee,  sign- 
ed with  the  name  of  the  prisoner  Hurrybole, 
and  directed  to  Kessub.  This  letter  trans- 
lated is  in  these  terms : — 

Sree  Sree  Krishna,  my  aid. 

Most  felicitous  one. 

Immediately  on  perusing  (this)  letter,  you 
will,  without  a  moment's  delay,  come  here, 
otherwise  it  will  be  very  bad.  What  that  is 
cannot  be  written  in  the  letter.  Moreover, 
you  will  very  carefully  put  away  all  the 
things  you  took  away  from  here,  that  is.  you 
will  put  them  by  in  such  a  way  that  no  one 
shall  know  about  them,  and  then  come. 
When  you  come  here,  I  shall  be  free  from 
anxiety. — Finis. 

The  2nd  Magh  1282  (20th  Januar>' 
1876). 

Sree  Hurrybole  Chtinder  Ghose. 

Destroy  the  letter  after  perusing  it. 
( Superscription. ) 

To  the  worthy  of  good  fortune, 

Sreejoot  Kessub  Chunder  Mannah  Bhaejee, 

May  fortune  attend  you. 

Vol.  XXV. 


This  letter  is  to  be  delivered  at  the  above- 
named  person's  house  in  Station  Gurbaliah, 
vid  the  Juggutbullubpore  Post  OflUce. 

Very  urgent  letter. 
-  It  has  been  strongly  argued  by  the  prison- 
er's Counsel  that  this  letter  is  not  actually 
proved  to  be  in  the  prisoner's  handwriting, 
but  it  is  a  letter  signed  in  his  name,  addressed 
to  his  friend  Kessub,  and  found  carefully 
locked  up  in  his  own  box. 

Whether,  therefore,  it  is  in  his  handwrit- 
ing or  no,  it  is  undoubtedly  his  letter  written 
for  the  purpose  of  being  sent  to  Kessub,  and 
probably  only  delayed  in  consequence  of 
some  suspicion  existing  in  his  mind  as  to  the 
safety  of  its  transmission. 

Taking  it  then  to  be  his  own  letter,  what 
does  it  mean  "^  It  means,  in  the  first  place, 
that  there  was  a  common  danger  impend- 
ing over  himself  and  Kessub.  It  means 
that  the  danger  was  of  such  a  serious  and 
secret  character  that  he  does  not  mention  it 
in  the  letter. 

It  means,  moreover,  that  the  danger  was 
connected  with  some  thing  or  things  which 
Kessub  had  taken  from  Calcutta,  or  from 
Hurrybole's  house,  which  things  Kessub  was 
to  put  out  of  the  way  or  conceal  before  he 
came  toKidderpore ;  and,  lastly,  that  Hurry- 
bole himself  would  not  be  free  from  anxiety 
until  Kessub's  arrival. 

It  is  evident  from  this  letter  that  Hurry- 
bole had  learnt  something  which  he  believed 
threatened  danger  to  Kessub  and  himself, 
and  that  this  danger  was  connected  with 
something  which  Kessub  had  obtained  from 
Hurrybole,  which  something  it  was  of  grave 
consequence  to  them  both  to  conceal.  At  the 
date  of  this  letter,  viz.,  the  20th  January, 
it  must  be  remembered  that  Kessub  himself 
was  on  the  point  of  being  apprehended  for 
the  offence,  of  which  he  was  afterwards  con- 
victed. Having  regard,  then,  to  this  fact  in 
connection  with  the  draft-order,  and  the 
letter  found,  in  Hurrybole's  house,  we  find  it 
impossible  to  arrive  at  any  other  reasonable 
conclusion  than  that  Hurrybole  was  party 
and  privy  to  Kessub's  fraud,  and  aided  him 
in  the  uttering  and  using  of  the  forged  order. 

We  consider,  therefore,  that  there  is  ample 
evidence,  independently  of  the  confession 
improperly  admitted,  to  support  the  charge; 
and  that,  consequently,  the  conviction  ought 
to  stand. 

We  accordingly  pass  the  same  sentence 
upon  the  prisoner  Hurrybole  which  has 
already  been  pronounced  by  the  Court  below. 
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The  3rd  May  1876. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Ganja  side  in  excess  of  license — Responsibility 

of  owner  of  shop. 

Reference  to  the  High  Courts  under  Section 
2g6  of  the  Code  of  Criminal  Procedure^ 
by  the  Sessions  Judge  of  Beerbhoom. 

The  Queen 

versus 

Sristidhur  Shaha. 

Where  a  sale  of  an  excess  quantity  of  g^anja  took 
place,  and  the  man  effecting  the  sale  pleaded  that  he  was 
only  a  servant,  while  the  owner  contended  that  he  did 
not  conduct  the  shop,^  and  g-ave  no  authority  to  his 
servant  to  sell  ganja  In  excess  of  his  license:  Held 
that  the  owner  of  the  shop  was  responsible  for  the 
offence  committed,  and  liaolc  to  the  fine  which  had 
been  imposed  on  him. 

Reference. — Information  was  given  to  the 
Abkaree  Daroga  of  Soory  on  the  15  th  Feb- 
ruary 1876  by  one  Shorbeshor  Sho,  to  the 
effect  that  a  person  named  Dhonekristo  Dutt 
(servant  of  the  applicant  Sristidhur  Shaha) 
had  illicitly  sold  more  than  the  authorized 
amount  of  ganja.  The  Abkaree  Daroga 
proceeded  to  the  spot,  apprehended  both  the 
vendor  and  purchaser  of  the  ganja,  and  for- 
warded them  to  the  Collector,  who  made  the 
parties  over  for  trial  to  the  Deputy  Magis- 
trate of  this  district. 

In  his  defence,  the  accused  Dhonekristo 
admitted  that  he  had  sold  more  ganja  than 
was  authorized,  but  stated  that  Sristidhur 
Shaha  was  the  proprietor  of  the  shop,  and 
not  he. 

On  this,  the  applicant  Sristidhur  was  sent 
for  by  the  Deputy  Magistrate,  and  questioned. 
He  denied  all  knowledge  of  this  sale,  and 
stated  that  he  himself  never  sold  any  ganja. 
He  said  that  he  employed  this  Dhonekristo 
to  sell  his  ganja;  that  he  never  gave  the 
man  permission  to  sell  a  larger  quantity 
than  authorized  by  his  license;  and  that  he 
did  not  even  reside  at  the  shop  himself. 

The  Deputy  Magistrate,  Baboo  Gour  Dass 
Bysack,  has  convicted  the  petitioner  Sristi- 
dhur under  Section  44  of  Act  XXI.  of  1856, 
and  sentenced  him  to  pay  a  fine  of  Rs.  50. 

Dissatisfied  with  this  order,  the  petitioner 
comes  to  this  Court  under  Section  296, 
Criminal  Procedure  Code,  and  asks  for  a 
reference. 

It  appears  to  me  that  the  order  passed  by 
the  Deputy  Magistrate  is  contrary  to  law. 
I  cannot  find  an  iota  of  evidence  to  prove 


complicity  on  the  part  of  Sristidhur,  or  aBf> 
thing  to  show  that  he  was  any  party  to  the 
illicit  sale  of  the  ganja.  He  does  not 
appear  to  have  carried  on  the  business  of 
his  shop  himself,  but  to  have  left  it  entirely 
under  the  management  of  his  servant,  vfao 
in  turn  does  not  attempt  to  say  that  he  was 
acting  under  any  order  from  his  master  when 
he  committed  the  offence. 

It  is  impossible,  I  think,  under  such  cir- 
cumstances, to  hold  him  guilty  onder 
Section  44. 

The  explanation  submitted  by  the  Deputy 
Magistrate  is  forwarded  herewith.  In  regard 
to  it,  I  have  only  to  observe  that  the  diffi- 
culties suggested  by  him  are  purely  hypo- 
thetical, and  not  likely  to  arise  in  practice. 
But  even  if  they  could,  that  fact  would  not 
warrant  any  unauthorized  application  of 
law.  He  entertains,  I  think,  a  wrong  view 
of  the  decision  which  he  quotes  from  Weekly 
Reporter,  Vol.  VllL,  p.  4,  dated  23rd  June 
1867,  and  lastly  he  is  not,  I  hold,  justifi^  ii 
saying  that  the  applicant  placed  his  servant 
in  the  shop  to  screen  himself  from  the 
consequence  of  any  illegal  acts  of  his  owa 
nor  is  he  right  in  concluding  that  there  is  a 
word  in  the  applicant's  defence  which  coald 
possibly  reflect  upon  his  character  or  amoaot 
to  an  admission  of  guilt. 

Under  these  circumstances,  I  would  recom- 
mend that  the  proceedings  of  the  Deputy 
Magistrate  be  quashed  so  far  as  Sristidhur 
is  concerned,  and  his  fine  refunded.  Whether 
or  no  further  steps  should  be  taken  against 
the  servant,  who  is  clearly  punishable  under 
the  view  adopted  by  the  High  Court  in  their 
decision,  dated  i8th  February  1873,  to  be 
found  in  Weekly  Reporter,  Vol.  XIX.,  p.  34, 
is  a  matter  upon  which  the  Honorable  Conrt 
will  doubtless  decide. 

Judgment  of  the  High  Court. 

Glover,  7.— We  think  that  the  Depoty 
Magistrate's  order  was  substantially  right, 
and  we  shall  not  interfere  with  it. 

The  Act  refers  to  the  licensee,  and  if  he  is 
obliged  to  carry  on  his  business  by  means  of 
servants,  he  must  be  held  responsible  for  their  1 
obedience  to  the  law.  ■ 

The  decision  in  Weekly  Reporter,  Vol.  VIII.. 
page  4,  is  not  in  conflict  with  the  order  of 
the  Deputy  Magistrate.  An  agent  of  t 
licensee  may  not  be  allowed  to  avoid  liability, 
merely  because  he  is  a  servant,  but  that  is  so 
precedent  for  removing  the  responsibility 
from  a  license-holder  who  takes  the  right  to 
sell  spirits  or  drugs  under  certain  specifieil 
restrictions. 
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The  8th  May  1876. 

Present  : 

The  Hon'ble  F.  R  Kemp  and  F.  A.  Glover. 

Judges. 

Tainted  evidence — Prisoners  in  pari  delictu. 

Com  milled  by  Ihe  Magislrale,  and  Iriedhy  the 
Sessions  Judge  of  Bhaugutpore,  on  a  charge 
of  murder. 

The  Queen 

•  versus 

Baijoo  Chowdhry  and  others,  Appellants. 

Baboo  Nilmadhub  Bose  for  the  Appellants. 

Tainted  evidence  is  not  made  better  by  being  corro" 
borated  by  other  tainted  evidence. 

The  statement  of  one  prisoner  cannot  be  taken  as 
evidence  acfainst  another  prisoner  under  Section  30  of  the 
Kvidence  Act,  unless  the  confessing-  prisoner  implicates 
hirnself  to  the  full  as  much  as  his  co-prisoner  whom 
he  incriminates. 

The  rules  of  evidence  cannot  be  departed  from,  be- 
cause there  may  be  a  strong  moral  conviction  of  guilt. 

Glover,  J. — In  this  case,  the  prisoners 
Eaijoo  Chowdhry  and  Purshun  Rai  have  been 
sentenced  to  death  for  the  murder  of 
Jankee  Rai  Jemadar ;  the  other  five,  Dookha 
Rai,  Seeboo  Rai,  Sobraj,  Hulkhoree,  and 
Behary  to  transportation  for  life. 

The  deceased  was  the  Jemadar  of  an 
Indigo  Factory  in  the  village  of  Mutteanee, 
and  the  case  for  the  Crown  is  that  he  was 
killed  by  the  villagers,  ryots  of  the  factory, 
on  account  of  his  licentious  and  oppressive 
conduct.  The  Sessions  Judge  has  given 
the  facts  in  detail,  and  it  is  unnecessary  to 
repeat  them.  I  may  say  in  passing,  however, 
that  I  do  not  think  there  is  anything  that 
can  be  dignified  with  the  name  of  evidence 
in  respect  of  Jankee  Singh's  having  ever 
tyrannised  over  the  factory-ryots,  or  of  having 
been  too  intimate  with  their  women.  If 
he  injured  anybody  in  these  respects,  it 
was  the  proprietors  of  the  village,  between 
whom  and  the  factory  there  was  consider- 
able ill-feeling. 

The  only  direct  evidence  against  the 
accused  (apart  from  what  can  be  made  of 
their  own  statements)  is  the  deposition  of 
the  woman  Alkia.  Bhurut,  the  approver,  and 
his  mother   have   been   disbelieved  by   the 

{udge,  and  their  evidence  not  considered, 
lussamut  Alkia,  who  seems  to  be  a  woman 
of  good  looks,  and  a  somewhat  indifferent 
character,  was  used  as  a.  decoy  to  bring  the 
deceased  within  the  clutches  of  those  who 
were  burning  to  punish  him,  and  she  was 


present  throughout  the  assault.  She  was 
paid  for  her  services  with  Rs.  4  and  a  piece  of 
cloth,  and  her  evidence  cannot  be  put  higher 
than  that  of  an  accomplice,  and,  in  fact,  the 
Sessions  Judge  has  treated  it  in  this  way. 

The  Judge  sums  up  as  follows : — 

''  Against  Baijoo  No.  i,  there  is  his  dislike 
"of  the  deceased  as  spoken  to  by  Mr. 
"  Crowdy  and  witness  No.  10,  the  evidence 
''of  Alkia,  and  the  confessions  of  Purshun 
"and  Seeboo,  all  of  which  speak  of  him  as 
"taking  the  leading  part.  There  is  also 
"the  evidence,  slight  no  doubt,  of  the 
"cloth  merchant,  and  of  the  two  witnesses, 
"  4  and  5,  who  speak  to  his  sudden  disappear- 
"ance  from  the  village  where  he  was  at 
"  work  the  evening  of  the  murder. 

"  Against  Purshun  No.  2  we  have  his  own 
"confession  and  the  mention  of  him  by 
"Alkia  and  Seeboo,  and  the  fact  that  he 
"was  with  Baijoo  when  he  purchased  the 
"  cloth. 

"Against  Hulkhoree  (6)  and  Behary  (7) 
"are  their  own  admissions  that  they  were 
"  present  when  deceased  was  murdered,  and 
"the  mention  of  their  names  in  the  con- 
"  fessions  of  Purshun  and  Seeboo. 

"  Against  Dookha  (3)  and  Sobraj  (5), 
"there  are  the  statements  of  Alkia  and  the 
"  confessions  of  Purshun  and  Seeboo." 

Thejudge  has  omitted  (evidently  through 
inadvertence)  to  state  the  case  against 
Seeboo ;  but  it  would  be,  no  doubt,  his  own 
confession,  the  deposition  of  Alkia  and  the 
statements  of  the  other  confessing  prisoners. 

Now,  Alkia's  evidence,  being,  as  the  Judge 
allows,  the  evidence  of  an  accomplice,  woukl 
require  corroboration  before  it  could  be 
safely  received  as  against  any  one  of  the 
prisoners.  The  Judge  considers  that  it  has 
found  a  general  corroboration  in  the  state- 
ments of  the  other  prisoners,  but  this 
would  not  be  so,  except  as  regards  those 
prisoners  themselves.  Tainted  evidence 
is  not  made  better  by  being  corroborated 
by  other  tainted  evidence,  and  this  point 
has  been  more  than  once  ruled  by  decisions 
of  this  Court;  neither  can  the  statement 
of  one  prisoner  be  taken  as  evidence  against 
another  prisoner  under  Section  30  of  the 
Evidence  Act,  unless  the  parties  are  admit- 
tedly in  pari  delictu,  when,  that  is,  the  con- 
fessing prisoner  implicates  himself  to  the 
full  as  much  as  his  co-prisoner  whom  he  is 
criminating.  And  looking  at  the  evidence 
against  Baijoo  in  this  light,  it  appears  to 
me  insufficient  for  conviction.  Alkia's 
deposition  cannot  be  held  to  be  corroborated 
by  the  statements  of  Purshun  and  Seeboo, 
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and  these  prisoners  do  not  admit  having 
.  had  any  actual  hand  in  the  murder,  or  make 
themselves  out  to  be  equally  guilty  with 
Baijoo  in  which  case  only  could  their  admis- 
sions be  "  considered  "  against  him. 

Nor  is  the  purchase  of  the  cloth  any- 
thing beyond  very  indirect  corroboration ; 
for  the  cloth  given  up  by  Alkia  has  not 
been  identified  as  that  purchased  by  Baijoo. 
Baijoo  may  have  been  on  bad  terms  with  the 
deceased,  but  neither  good  nor  bad  feeling 
seems  to  affect  cases  of  this  kind  much. 
Parshun,  according  to  the  evidence,  was 
Jankee  Singh's  intimate  friend,  and  yet  he 
took  part  in  murdering  him.  If  the  evi- 
dence were  otherwise  strong  against  Baijoo, 
Mr.  Crowdy's  statement  might  be  of  import- 
ance as  indicating  a  motive  for  the  murder. 
As  it  is,  it  does  not  seem  to  me  to  help 
the  prosecution. 

Purshun  made  three  different  statements. 
On  the  3rd  of  December  1875,  he  said  that  all 
the  prisoners  agreed  together  to  decoy  the 
jemadar,  into    their    power    by    means    of ' 
the  woman  Alkia ;  that  the  deceased  came 
at  night  to  the  arhur-fiM  to  meet  Alkia; 
and  that,   as  he  was  talking  with   her,   he 
was  set  upon  by  the  others.     Purshun  added  ' 
that,  although   he  heard    lUijoo    give    the 
order  to  strangle  the  jemadar,  he  did  not 
wait    to    see    the    act    done,    but    ran    off 
and  went  to  Baijoo's  house,  where  all  the 
prisoners  consulted  together  as  to  what  was  , 
best  to  be  done. 

Three  days  afterwards,  on  the  6th  Decem- 
ber, Purshun  made  an  entirely  different 
statement,  alleging  police-interference  as ' 
his  reason  for  making  the  first.  He  then 
accused  a  different  set  of  men  altogether, ' 
Gondur,  the  father  of  Alkia,  Honuman  Singh, 
and  othei:  headmen  of  the  village,  of 
having  murdered  the  jemadar.  He  men- 
tioned Seeboo  as  having  been  sent  to  fetch 
the  deceased  to  the  arhur-^tX^,  and  said 
that  he  was  witness  to  the  murder.  He 
accounted  for  his  presence  by  saying  that 
he  was  in  his  own  field,  which  was  close 
to  the  ar^i/r-field.  The  object  of  the  con- 
spirators was  to  punish  Jankee  Singh  for 
his  licentious  conduct  towards  Alkia,  the 
daughter  of  Gondur  Singh. 

And  on  the  28th  of  February  1876,  he 
made  a  substantially  similar  statement. 

Seeboo's  statement  cannot,  for  the  reasons 
above  given,  be  considered  as  against  this 
prisoner;  but  his  own  admissions  in  his  state- 
ment of  the  3rd  of  December  corroborate 
Alkia's  deposition  so  far  as  to  Purshim^s 
being  present  at  the  time  of  the  murder ; 


intetfc 


and   on   the   whole   I   think   thai  ve 
accept  the  evidence  against  this  prisoner 
sufficient. 

Seeboo,  prisoner  No.  4,  admitted 
made  one  of  the  party  who  were  oonsai 
in     Baijoo's     house     how    to     punisfa 
jemadar.     It  was  agreed  that  Purehon 
bring  the  deceased  on   pretence  of 
an   interview   with   Alkia ;   that  all 
the  arhur'fi€[d  with  the  woman;  and 
when  the  deceased  came,  he  was  set 
and    strangled    by    all    the    priionens 
himself.     He  merelv  looked  on.     I  think 
Alkia's  deposition  is  sufficiently 
by  this  statement,  and  I  would  not  i 
in  the  case  of  Seeboo. 

In  considering  these  statements,  the 
cal  evidence  must  not  be  forgotten.  It  w 
to  the  effect  that  Jankee  Sicgh  was  a  vay 
robust,  powerful  man,  in  good  health;  ai^ 
that  it  would  have  taken  at  least  ^s 
to  murder  him  in  the  way  he  was  mardered^j 
7'/g.,  strangled  between  two  bamboos 

Against  the  prisoner  Dookha  No.  3  vA 
Sobraj  No.  5.  there  is  no  corroboration  0I 
Alkia's  deposition.  They  make  no  admissioaa 
themselves,  and  Purshun  and  Seeboo's  stated 
ments  cannot  be  considered  against  theair 
nor  can  they  be  held  to  corroborate  the! 
woman's  evidence.  The  prisoners  Hulkhoree  1 
(6)  and  Behary  (7)  admitted  having  been! 
present  when  the  jemadar  was  murdered,  asd  | 
their  statements,  therefore,  corroborate  Alkii's  1 
deposition  so  far. 

The  deceased  must  have  been  o^w-i 
powered  by  a  sudden  attack  by  numbervi 
and  as  all  those  present  knew  that  he  wi».i 
to  be  beaten,  and  saw  him  killed  before  ihdr  j 
eyes  without  the  slightest  attempt  at  inter-  j 
ference,  I  think  that,  even  on  their  owi  j 
showing,  the  Sessions  Judge's  prcsumptiaa  j 
is  a  fair  one  that  they  were  aiding  vbA\ 
abetting  the  murder. 

I  think,  therefore,  after  the  best  consider- 
ation that  I  have  been  able  to  give  to  I 
this  case,  that  the  appeals  of  the  prisoned  \ 
Purshun,  Seeboo,  Hulkhoree,  and  Bcbaiy 
should  be  dismissed :  but  1  should  make 
no  difference  in  the  punishment,  and  would 
not,  therefore,  confirm  the  sentence  d 
death  passed  upon  Purshun.  He  will  be 
'  sentenced  to  transportation  for  life. 

With  regard  to  the  other  three  prisonc/s, 
Baijoo,  Dookha,  and  Sobraj,  the  evidence,  I 
think,  falls  short  of  what  is  required. 
'  It  is  a  grievous  thing,  no  doubt,  that 
there  should  be  (if  such  there  be  in  this 
case)  a  failure  of  justice  as  regards 
Baijoo    especially,    whom   the    Judge  con- 
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siders  the  principal  offender;  but  the  rules 
of  evidence  cannot  be  departed  from, 
merely  because  there  may  be  a  moral  convic- 
tion of  guilt.  As  the  case  stands  against 
these  three  prisoners,  there  is  no  evidence 
which  could  be  reasonably  or  safely  admitted ; 
and  although  it  might  not  be  illegal  to 
convict  them  on  the  unsupported  testimony 
of  the  woman  Alkia,  I  should  be  sorry  to 
take  part  in  such  conviction. 

I  am  of  opinion  that  the  appeals  of  these 
three  prisoners  must  be  allowed,  and  that 
they  should  be  acquitted  and  released. 

Kemp,  y, — 1  concur. 


The  9th  May  1876. 

Present : 

The  Hon  ble  F.  B.  Kemp  an*d  F.  A.  Glover, 

Judges, 

Jurisdiction— Crime  committed  on  a  journey. 

Reference  io  the  High  Court,  under  Section 
2g6  of  the  Code  of  Criminal  Procedure, 
by    the    Additional    Sessions    Judge    of 
Chittagong. 

The  Queen 

versus 

Abdul  Ali  and  others. 

A  box  containing^  money  having  been  missed  during 
a  halt  at  Sumbhoogunge,  from  a  boat  which  was  on  the 
way  to  Chittaj^ongf,  and  a  uuestion  having  been  raised 
whether  the  charge  of  theft  which  was  based  on  the 
loss  should  be  tried  at  Tipperah  or  Chittagong:  Hkld 
that  the  journey  was  not  broken  by  the  halt,  and  that, 
under  Section  (tT,  Criminal  Procedure  Code,  the  case 
could  be  tried  at  Chittagong. 

Reference. — The  facts  are  that  complain- 
ant and  prisoners  are  people  of  this  place. 
They  were  coming  in  a  boat  to  Chittagong, 
prisoners  being  the  servants  of  the  complain- 
ant. One  Sunday,  in  the  middle  of  the  day, 
he  went  ashore  at  a  place  called  Sumbhoo- 
gunge,  in  the  jurisdiction  of  the  Thanna  of 
Daoodkandi  in  Tipperah,  leaving  the  prisoners 
in  the  boat,  and  when  became  back,  he  found  a 
box  and  350  rupees  missing.  He  taxed  pri- 
soners with  it,  and  was  going  to  the  thanna 
when  they  gave  him  the  agreement  marked 
A,  consenting  to  submit  the  matter  to  arbitra- 
tion when  they  came  to  Chittagong.  This 
instrument  was  executed  at  Daoodkandi,  the 
day  after  the  theft.  He  did  not,  therefore, 
proceed  criminally  against  them;  they  all 
came  on  together  to  Chittagong,  where  they 
refused  to  go  on  with  the  arbitration.     Com- 


plainant charged  them  with  theft  before  the 
Joint  Magistrate,  who  has  convicted  them 
under  Section  3 80.  and  sentenced  them  each  to 
six  months'  imprisonment  and  50  rupees  fine. 
The  only  evidence  against  them  is  the  com- 
plainant's own  statement  and  the  admissions 
made  by  themselves  in  the  agreement  above- 
!  mentioned,  which  is  to  the  effect  that  com- 
plainant went  ashore  at  noon,  leaving  the 
six  of  them  in-  the  boat,  and  after  which  the 
box  and  350  rupees  were  missing,  and  that, 
with  regard  to  this,  they  would  abide  by  the 
decision  of  arbitration  on  their  return  to 
Chittagong. 

They  now  say  they  were  compelled  to 
give  the  agreement,  and  that  they  did  not 
steal  the  money. 

The  theft,  if  there  was  one,  clearly  took 
place  in  Tipperah,  and  the  voyage  was  sus- 
pended at  the  time,  so  that  the  offence  can 
hardly  be  said  to  have  occurred  on  a  journey 
or  voyage  within  the  meaning  of  Illustration 
a  of  Section  67,  Criminal  Procedure  Code, 
the  words  of  which  must  be  construed  strict- 
ly, 21,  W.  R.  66. 

The  objection  is  not,  in  my  opinion,  a 
merely  technical  one,  for  it  is  clear  that  both 
parties  have  been  prejudiced  by  the  fact  of 
the  trial  being  held  here.  Had  it  taken 
place  at  Daoodkandi,  there  might  have  been 
a  police-investigation,  and  complainant  might 
have  found  evidence  in  support  of  ffls  state- 
ment, while  the  prisoners  would  have  had  an 
opportunity  of  having  their  plea  in  regard  to 
the  agreement,  which  is  one  of  the  chief 
pieces  of  evidence  against  them,  substantiated. 
1  think  the  prisoners  should  have  been  tried 
in  Tipperah  and  not  Chittagong,  and  I  would, 
therefore,  recommend  that  the  conviction  be 
set  aside  and  a  new  trial  ordered,  if  the 
High  Court  think  fit,  before  the  proper 
Court.  1  am  in  doubt  whether,  under  Sec- 
tion 284,  I  have  the  power  to  make  such  an 
order  myself,  and  I  have,  therefore,  made  this 
reference. 

Judgment  of  the  High  Court, 

Glover,  /•"  '^^  ^^  "ot  see  how  the 
journey  to  Chittagong  can  be  said  to  have 
been  suspended  by  the  short  stoppage  appa- 
rently of  a  few  hours  only  at  Sumbhoogunge. 
The  thefts,  therefore,  if  committed,  took 
place  during  the  journey,  and  Illustration  a. 
Section  67,  Criminal  Procedure  Code,  would 
apply. 

We  do  not,  therefore,  see  any  ground  for 
the  Court's  interference,  and  the  papers  will 
be  returned  to  the  Judge. 
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The  1 2th  May  1876. 
Present  : 


The  Hon'blc  F.  B.  Kerap  and  F.  A.  Glover, 

fudges. 

Mischief^Untupported  claim  to  land. 

Riference  to  the  High  Courts  under  Seciion 
2^6  of  the  Code  of  Criminal  Procedure ^ 
by  the  Sessions  Judge  0/  Nuddea. 

Sonai  Sardar 

versus 

Bukhtar  Sardar. 

A  person  commits  mischief  if  he  cuts  trees  on  land 
wkich  he  claims,  but  of  which  possession,  after  an  exe- 
cution-sale, has  been  legally  made  over  to  another  per- 
son, without  any  objection  or  formal  intervention  on  his 
part. 

Reference, — L'nder  Section  2y6  of  Act 
X.  of  1872,  and  Circular  Order  of  the  High 
Court,  dated  15th  July  1863,  No.  18,  I  here- 
with transmit  record  of  the  case  noted  in  the 

margin,    together   with 
Sonai  Sardar  the    Assistant    Magis- 

Bukh?a7sardar.  l^ate's   explanation,    to 

be  laid  before  the 
High  Court  with  the  following  report,  in 
order  to  the  quashing  of  the  Assistant  Magis- 
trate's (^der. 

Prosecutor  complained  that  defendant  had 
cut  bamboos  on  a  piece  of  land  acquired  by 
his  employer  by  purchase  at  sale  in  execution 
of  a  decree.  Defendant,  in  another  statement, 
denied  that  the  land  had  ever  belonged  to  the 
person  against  whom  prosecutor's  employer 
had  got  a  decree,  and  prayed  that  proofs  as 
to  his  (defendant's )  possession  might  be  called 
^or.     He  admitted  cutting  the  bamboos. 

The  Assistant  Magistrate  did  not  consider 
the  defendant  guilty  of  theft,  but  punished 
him  for  mischief. 

A  ruling  of  the  High  Court  to  be  found 
at  page  38  of  the  2  ist  Volume  of  the  Week- 
ly Reporter,  shows  that  an  offence  of  this 
kind  is  not  mischief,  and  there  are  various 
High  Court  Rulings  to  the  effect  that  a 
person,  acting  under  a  claim  of  right,  is  not 
guilty  of  theft  in  asserting  that  right  I  am 
of  opinion  that  the  sentence  of  the  Assistant 
Magistrate  should  bo  quashed. 

Judgment  of  the  High  Court, 

Glover^  J, — The  case  quoted  by  the 
Judge  is  not  before  us,  and  we  do  not  know 
what  the  facts  were  ;  but  it  is  quite  impossi- 
ble that  we  should  have  concurred  in  all  that 


the  referring  officer  said  about  the  legal 
nition  of  mischief.    There  were 
other  reasons  which  made  as  think  that 
Deputy  Magistrate's  order  was  wrong. 

For  we  have  no  doubt  that,  where  a 
whose  land  (as  he  says)  is  given  possesai 
of  to  another  under  a  sale  in  execotioD  bi 
Civil  Court,  and  who,  at  the  time  of 
ment,  made  no  objection,  as  be  might 
done   under   Section    246,   Civil   Pi 
Code,  and  who  since  has  taken  no  legal 
to  enforce    his    alleged    right   does,  if 
enters  upon  the  land,  possession  of 
has  been  formally  made  over  to  die 
tion-purchaser,  and  cuts  down  the  baml 
growing  upon  it,    commit   the   offence 
mi3chief.  j 

We  see  no  reason  to  interfere  with  tkttj 
order  of  the  Assistant  Magistrate,  and  diredl; 
that  the  papers  be  returned  to  the  Judge. 


The  19th  May  1876. 

Present: 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Gbm^ 

Judges. 

Particulars  of  time  and  place  in  a  charge. 

The  Queen 
versus 

rdil  Singh  and  others,  Appellants. 

Committed  by  the  Magistrate^  and  tried  hf 
the  Sessions  Judge  of  Gya,  on  a  charge  4/ 
intentionally  giving  false  evidence. 

Mr,  R.  E,  Twidale  for  Appellants. 

I  n  a  case  in  which  the  chaii^e  did  not  contato  saA 
particulars  as  to  time  and  place  as  were  reasooabif 
sufficient  to  give  notice  to  the  accused  of  the  matter 
with  which  he  was  charged,  the  accused  was  acquittei 
by  the  High  Court. 

Kemp^  y.— The  prisoners  in  this  case, 
Udit  Singh,  Deonath  Singh,  and  Gangz 
Bishen,  have  been  convicted  by  the  Adfc 
tional  Sessions  Judge  of  Gya  of  giving  false 
evidence.  The  first  objection  taken  in  the 
grounds  of  appeal  is  as  to  the  form  of  ibe 
charge,  which  the  prisoners,  we  think,  pro- 
perly objected  to  as  being  vague  and  iodefi- 
nite.  Under  Section  440  of  the  Code  d 
Criminal  Procedure,  the  charge  ought  to  c(»i- 
tain  such  particulars  as  to  the  tioce  and 
place  of  the  alleged  offence  and  the  person 
against  whom  it  was  committed  as  are  reasHir 
ably  sufficient  to  give  notice  to  the  accosed 
person  of    the    matter    with  which  he  is 
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charged.  And  Schedule  III.,  attached  to  the 
Code,  gives  the  form  of  the  charge  under 
Section  193. 

Now,  in  this  case,  the  particular  words, 
alleged  on  the  part  of  the  prosecution,  are 
not  set  out  in  the  charge.  But  the  whole  of 
the  deposition  appears  to  have  been  bodily 
entered  into  the  charge.  With  reference  to 
the  merits  of  the  case,  it  appears  that  the 
Moulvie,  who,  as  the  Sessions  Judge  has 
found,  and  no  doubt  correctly  found,  is  a 
man  not  likely  to  state  what  is  false,  was 
dunned  by  the  Maharajah  for  rent.  Certain 
parties,  Rampershad  aiid  others,  appear  to 
have  visited  the  Moulvie,  calling  upon  him 
to  pay  the  rent.  The  Moulvie  seems  to  have 
been  very  much  annoyed  at  the  conduct  of 
the  Rajah.  With  that  case  we  have  nothing 
to  do. 

The  case  before  us  is  that  Udit  Singh  and 
others  knowingly  gave  false  evidence,  when 
they  said  that,  at  a  certain  time  of  the  day, 
which  they  fixed  as  one  prohur^  they  had  a 
conversation  with  Rampershad  and  Ramphul 
in  the  lower  verandah  of  the  Moulyie's 
hou.se  Now,  seeing  that  the  Moulvie  him- 
self admits  that  he  cannot  see  into  the  lower 
verandah  of  the  house  from  the  room  upstairs 
where  he  was  when  he  wrote  a  letter  to  the 
police  invoking  their  assistance;  and  when 
it  is  also  admitted  that  the  Moulvie  was 
employed  for  a  time  in  writing  a  letter  to  the 
police,  there  is  nothing  impossible  or  impro- 
bable in  the  view  that  Udit  Singh  and  others 
should  have  had  the  conversation  which  they 
alleged  they  had.  We  therefore  acquit  them 
of  the  offence  of  intentionally  giving  false 
evidence. 


The  25th  May  1876. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Theft  and  receiving  stolen  property — Second 
trial  after  acquittal. 

Reference  to'  the  High  Court,  under  Section 
2g6  0/  the  Code  of  Criminal  Procedure,  by 
the  Additional  Sessions  Judge  of  Chitta- 
gong. 

The  Queen 

« 

versus 
Nyaz  Ali. 

Although  a  person  who  is  convicted  of  theft  cannot, 
in  respeS  of  the  same  property,  be  convicted  at  the 


same  time  of  receiving  stolen  property,  yet  a  per- 
son who  is  acquitted  of  the  theft  of  any  property, 
or  who  is  not  charged  with  stealing  it,  may,  in  respect 
of  the  identical  property,  be  charged  with,  and  convict- 
ed of,  receiving  it,  knowing  it  to  be  stolen  ;  so  that  the 
mere  fact  of  a  person's  having  once  been  acquitted 
of  the  charge  of  stealing  any  property  does  not  of  itself 
prevent  his  trial  at  any  future  time  on  the  charge 
of  receiving  the  same  property,  knowing  it  to  be  stolen. 

Reference. — Nyaz  Ali  was  tried  by  the 
Joint  Magistrate  of  this  District  on  a  charge 
formally  drawn  up  under  Section  380  of  the 
Penal  Code,  and  acquitted  of  that  charge  on 
the  20th  January  last.  He  has  now  been 
committed  to  this  Court  on  a  charge  under 
Section  411,  the  property  which  he  is  charged 
with  dishonestly  retaining  forming  a  part 
of  that  which  he  was  originally  charged  with 
stealing  under  Section  380.  Since  the  trial 
before  the  Joint  Magistrate,  a  sum  of  money 
said  to  be  part  of  the  proceeds  of  the  theft 
was  found  in  his  house. 

It  seems  to  me  that  accused  is  not  liable 
to  be  tried  again.  The  acts  of  stealing  and 
receiving  or  retaining  the  stolen  property, 
when  committed  by  one  and  the  same  person, 
do  not  seem  to  be  separate  and  distinct  acts 
constituting  separate  offences  which  can  be 
separately  tried  or  punished. 

The  concluding  portion  of  the  first  para, 
of  Section  460  of  the  Criminal  Procedure 
Code  appears  to  apply,  and,  in  my  opinion, 
protects  the  accused  Nyaz  Ali.  The  second 
para,  of  that  Section  does  not  apply,  because 
separate  charges  under  Sections  380  and  411 
could  not  have  been  made  against  accused 
under  para.  1  of  Section  454,  as  will,  I  think, 
be  evident  on  reading  that  Section  and  the 
Illustrations  to  it.  The  third  and  fourth 
paras,  have  clearly  no  bearing  on  the  case. 

I  had  some  doubt  whether  I  should  not 
allow  the  case  against  accused  to  proceed  as 
far  as  the  stage  indicated  in  Section  251,  but 
on  consideration  it  seemed  to  be  a  waste  of 
time  to  do  so,  and  I  am  obliged  to  trouble 
the  Court  with  this  reference,  because  I  do 
not  believe  that  I  have  the  power,  except  in 
the  way  indicated  in  the  above  Section,  to 
put  an  end  to  the  case,  otherwise  than  by 
getting  the  commitment  quashed  by  the 
High  Court,  the  only  authority  competent 
to  do  so. 

Judgment  of  the  High  Court, 

Glover,  J, — Nyaz  Ali  was  charged  with 
theft  under  Section  380,  Penal  Code,  and 
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acquitted  by  the  Joint  Magistrate.  Since 
his  acqbittal,  fresh  evidence  is  said  to  have 
been  obtained  as  to  his  being  found  in  pos- 
session of  a  part  of  the  property  said  to  have 
been  stolen,  and  the  Magistrate  has  commit- 
ted Nyaz  Ali  to  the  Sessions  to  take  his 
trial  for  an  offence  under  Section  41 1,  Penal 
Code. 

The  Sessions  Judge,  being  of  opinion  that 
theft  and  the  receiving  or  retaining  of  the 
stolen  property,  when  committed  by  one  and 
the  same  person,  are  not  separate  and  distinct 
offences  for  which  that  person  could  be 
separately  tried  or  punished,  considers  the 
commitment  to  the  Sessions  of  Nyaz  Ali  ille- 
gal, and  requests  this  Court  to  annul  it. 

We  see  no  reason  to  interfere  in  this  mat- 
ter. .When  a  person  is  convicted  of  a  theft, 
it  would  not  be  proper  to  convict  him  also  of 
being  knowingly  in  possession  of  stolen  pro- 
perty, the  offences  being,  under  the  circum- 
stances, one  and  the  same,  and  the  possession 
of  the  property,  knowing  it  to  be  stolen, 
immediately  after  the  theft,  affording  a  suffi- 
cient legal  presumption  that  the  receiver  was 
also  the  thief.  But  it  by  no  means  follows 
that,  because  an  accused  person  charged 
with  both  theft  and  receiving  is  acquitted  of 
the  first  offence,  he  should  be  free  from  all 
liability  to  answer  the  second.  As  a  matter 
of  fact,  convictions  on  the  charge  of  receiv- 
ing are  had  every  day  when  the  charge  of 
theft  on  which  the  accused  has  also  been 
tried  has  failed,  and  if  a  separate  charge  of 
receiving  may  legally  be  made  against  a  per- 
son charged  with  theft  at  the  original  trial, 
the  second  para,  of  Section  460,  Code  of 
Criminal  Procedure,  would  apply,  and  Nyaz 
Ali  could  properly  have  been  committed  by 
the  Magistrate.  The  difficulty  would  be 
in  proving  that  the  property  in  question  was 
"  stolen  property ; "  but  there  would  be,  as  it 
seems  to  us,  nothing  to  prevent  the  charge 
being  made. 

Of  course,  this  view  is  dependent  on  its 
being  assumed  that,  at  the  former  trial,  the 
accused  could  not  have  been  convicted  of  re- 
ceiving, and  could  not,  therefore,  have  been 
properly  tried  on  that  charge,  there  being  no 
evidence  in  support  of  it.  If,  on  the  present 
trial,  Nyaz  Ali  could  show  that  he  might  and 
ought  to  have  been  tried  on  the  charge  under 
Section  411  as  well  as  on  that  under  Section 
380  on  the  first  occasion,  he  might,  on  the 
present  commitment,  be  possibly  able  to  plead 
^'autrefois  acquit;''  but  this  is  a  matter  for 
the  Judge  to  consider  when  the  trial  comes 
on. 


The  J5th  May  1876. 

Present: 

The  Hou'ble  W.  Markby  and  Roiiiedi 
Chunder  Miller,  Judges, 

Recall  and  examination  of  prosecntion 
nesses — ^Waiyer  of  rig^ht  to  recall 


Reference  to  the  High  Courts  under 
2g6  of  the  Code  of  Criminal  Procedure^ 
the  Officiating  Sessions  Judge  of  PatnA. 

The  (^ueen 
I'ersus 


•%' 


Ram  Kishan  Halwai  and  others,  Prisonen^ 

Baboo  Bama  Churn  Banerjee  for  the 

Prisoners. 

Baboo  Juggodanund  Mookerjee^  the  Ji 
Government  Pleader,  for  the  Crown. 

Where  certain  accused  persons,  who  were 
of  using  criminal  force,  had  not  been  allowed  to 
and  cross-examine  the  witnesses  for  the 
because  the  trying*  officer  believed  that  such 
could  only  be  recalled  immediately  after  the  fi 
of  the  charge :  Held  that  accused  persons  always! 
a  right  to  recall  prosecution-witnesses,  which  od 
only  when  they  themselves  waived  it;  that  MagistnM 
could  waive  all  inconvenience  to  witnesses  by  aslda|f- 
accused  persons,  on  the  drawing  up  of  chai^res,  vhdhv 
they  required  the  further  attendance  of  the  witnesttii 
and  that  the  conviction  must  be  set  aside,  because  tfct 
accused  had  not  enjoyed  the  protectioa  provided  by  %< 
law. 


Marhby^  J. — In  this  case,  seven  persdoi 
have  been  convicted  by  the  Assistant  Magis- 
trate of  Patna  of  using  criminal  force,  nadct 
Section  353  of  the  Indian  Penal  Code,  and 
some  of  them  have  been  sentenced  to  tw 
months*  imprisonment  and  fine,  some  to  006 
month's  imprisonment  and  fine,  and  some  to 
one  month's  imprisonment  without  fiat 
They  all  appealed  to  the  Sessions  Judge; 
but  it  would  appear  that  the  cases  of  tte 
two  prisoners,  at  any  rate,  namely,  those  d 
Kanhye  and  Behari,  were  not  appealable. 
The  Sessions  Judge  upon  that  appears  to 
have  referred  all  the  cases  to  us.  But  we 
have  only  power  to  deal  with  those  whose 
cases  are  not  appealable,  namely,  those  <rf 
the  prisoners  Kanhye  and  Behari. 

Now,  the  facts  are,  that,  on  the  i8tb  of 
March,  after  the  evidence  of  the  witnesses 
had  been  taken,  a  charge  was  drawn  np 
against  these  and  the  other  prisoners.  The 
case  was  then  adjourned  until  the  24th.  On 
the  20th,  a  petition  was  presented  on  the  part 
of  the  prisoners,  praying  that  the  witnesses 
for  the  prosecution  should  be  recalled,  with 
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a  view  to  their  cross-examination.  The 
order  passed  upon  that  by  the  Assistant 
Magistrate  was»  that  he  would  not  recall  the 
witnesses  for  the  prosecution,  as  they  had 
been  cross-examined  for  the  accused  on  the 
first  occasion.  He  also  expressed  his  opinion 
that  to  do  so  would  be  to  harass  them 
unnecessarily,  and  further  that  the  accused 
CQuId  not  now  claim  to  have  these  witnesses 
recalled  as  of  right,  because  they  had  not 
done  so  m  answer  to  the  charge. 

Now,    it    appears   from    the  observations 

made    by   the    Assistant  Magistrate   in   his 

explanation  sent  up  to  the  Sessions  Judge, 

>vith  reference  to  this  case,  that  he  has  not 

had  access  to  the  decisions  of  this  Court.* 

Had   this   been  otherwise,   it  seems  to  me 

impossible,   after   the  decisions   which  had 

been  given  in  17  W.  R.,  p.  51,  and  32  W.  R., 

p.   44,   that  he  could  have  dealt  with  the 

application  of  the  20th  in  the  way  that  he 

has  done.     The  case  is  quite  clear  upon  the 

law  and  upon  the  decisions,  that  the  accused 

can    have  the  witnesses  for  the  prosecution 

recalled  for  the  purpose  of  cross-examining 

them,  and  that  this  as  a  matter  of  right,  and 

not  a   matter  within   the  discretion  of  the 

Court.    And  the  only  question  can  be  whether 

the  accused  have  waived  that  right. 

The  decision  in  17  W.  R.  clearly  lays 
down  that,  merely  because  the  accused  have 
cross-examined  the  witnesses  prior  to  the 
charge,  it  cannot  be  said  that  they  have 
waived  their  right.  That,  therefore,  entirely 
displaces  the  first  ground  given  by  the 
Assistant  Magistrate  in  this  case  for  not  re- 
calling the  witnesses. 

The  other  ground  given  by  the  Assistant 
Magistrate  amomits  to  this,  that  the  accused, 
if  they  desired  to  exercise  this  right  of 
recalling  the  witnesses,  were  bound  to  do  so 
immediately  after  the  charge  was  drawn  up ; 
and  if  they  did  not  do  so  then,  they  had  no 
longer  a  right  to  have  those  witnesses  re- 
called. The  decision  in  22  W.  R.  is  perfect- 
ly clear  and  distinct,  that  no  such  rigid  rule 
has  been  laid  down  by  the  law.  Mr.  Justice 
Phear  says:  "In  my  judgment,  the  Legis- 
''  lature  has  not  made  it  a  rigid  rule  that  the 
"  only  time  at  which  the  accused  person  can 
'^ask  for  the  recall  of  the  witnesses  for  the 
^'prosecution  is  the  time  when  he  is  called 
*'  upon  to  enter  upon  his  defence." 

Mr.  Justice  Morris  is  somewhat  less  posi- 
tive, but  he  also  says :  *'  That  the  law  does  not 
'May  down  any  hard-and-fast  rule  on  the 
"  subject.  The  accused  has,  after  the  charge 
"has  been  drawn  up  against  him,  an 
'*  undoubted     right    to    recall    and    Qross. 
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"  examine  the  witnesses  for  the  prosecution, 
''and  that  right  remains,  unless  he  himself 
"  chooses  to  waive  it.'' 

And  the  only  question  really  before  us 
now  is  whether  we  agree  with  those  deci- 
sions. The  argument  on  the  part  of  the 
prosecution  has  in  substance  been  that  those 
decisions  were  wrong.  But,  after  hearing 
that  argument,  we  desire  to  express  our 
opinion  that  we  entirely  and  fully  agree 
with  those  decisions. 

The  Assistant  Magistrate  has  made  some 
strong  observations  upon  the  inconvenience 
which  will  result  if  the  accused  persons  are 
allowed  to  recall  the  witnesses  at  any  stage 
of  the  case.  And  the  Sessions  Judge  says: 
"1  entirely  concur  in  the  Assistant  Magis- 
trate's remarks  as  to  the  inconvenience  of 
recalling  witnesses  for  the  prosecution," 
If  the  very  clear  statement  of  the  law  given 
by  Mr.  Justice  Phear  in.  the  case  I  have 
just  referred  to  be  examined,  it  is  plain  that 
it  is  the  fault  of  the  Magistrates  themselves, 
if  any  such  inconvenience  occurs.  There  can 
be  no  doubt  that  the  proper  and  convenient 
time  for  cross-examining  the  witnesses  for  the 
prosecution  is  immediately  after  the  charge 
has  been  drawn  up.  That  course  is  both 
consistent  with  the  administration  of  justice 
as  regards  the  prisoner  and  with  the  interests 
of  the  witnesses,  who,  of  course,  desire  to  be 
discharged.  And  there  is  nothing  whatever 
in  the  law,  as  explained  by  this  Court,  to 
prevent  the  Magistrate,  from  taking  care 
that  this  cross  examination  shall  take  place 
at  that  time.  But  the  error  which  the 
Magistrate  in  this  case  committed  is  this, 
that,  without  inquiring  from  the  prisoners 
whether  they  would  require  the  further 
attendance  of  the  witnesses  for  the  prose* 
cution,  he  took  upon  himself  to  discharge 
those  witnesses,  and  to  send  them  to  their 
homes.  The  fault,  therefore,  lies  not  with 
the  accused  or  with  those  who  defend  them, 
if  there  is  any  inconvenience,  but  with  the 
Magistrate  himself.  This  is  all  clearly  shown 
by  the  judgment  that  we  have  referred  to. 
If  the  course  there  pointed  out  be  followed, 
then,  as  far  as  we  can  see,  there  is  no 
necessity  whatever  that  any  inconvenience 
should  arise. 

But  unfortunately,  although  it  is  quite 
clear,  after  the  observations  we  have  now 
made,  that  these  convictions  cannot  be  allow- 
ed to  stand,  these  two  prisoners  have  suffered 
the  entire  punishment  awarded  to  them,  and 
we  cannot  help  making  the  same  observation 
which  we  made  the  other  day  in  a  similar 
case — thQ  result  is  that  the  prisoners  have 


so 


Criminal 


THK  WVKCLT  KBPOKTIft. 


Rulings.         [Vol.  XXT^ 


been  convicted,  and  have  suflFered  imprison- 
ment, without  having  had  that  protection 
which  the  law  has  provided  for  them.-  And 
such  a  result  must  always  be  a  matter  of 
very  deep  regret.  All  that  we  can  do  now 
in  justice  to  the  prisoners  is  to  say  that  they 
have  not  been  convicted  in  accordance  with 
law,  and  that  the  conviction  against  them 
must  be  quashed. 

The  cases  of  the  other  prisoners  which 
are  appealable  will  be  disposed  of  by  the 
Sessions  Judge. 


I 


The  30th  May  1876. 


Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

yudges, 

BreAdi  of  the  peace— Personal  recognizances 
—Terms  of  requisition— Evidence  of  breach 
of  peace. 

(Miscellaneous  Case.) 
Abdool  Bari  and  others,  Petitioners. 

Mr.  C  Gregory  and  Moonshee  Mahomed 
Fusoo/ioT  Petitioners. 

Where  information  of  a  probable  breach  of  the 
peace  is  first  laid  in  general  terms,  and  is  subsequently 
supported  by  evidence,  which  is  gisen  in  the  presence 
of  the  persons  who  are  particularly  implicated  by  it,  the 
case  for  a  demand  for  recognizances  may  properly  rest 
on  the  whole  evidence  taken  in  the  case;  but  when  a 
Magistrate  calls  upon  persons  to  show  cause  why  they 
should  not  be  bound  down  in  their  own  recognizances 
to  keep  the  peace,  he  cannot  go  beyond  the  requisition, 
and  on  the  adjudication  of  the  matter  order  them  to 
furnish  other  securities  besides. 

Glovir,  7.— The  Deputy  Magistrate  has 
gone  at  great  length  into  the  supposed  rights 
of  the  parties  in  this  case,  and  has  given  a 
very  decided  opinion,  that  the  persons  whom 
he  has  bound  down  to  keep  the  peace  have 
no  title  to  possession.  It  was  quite  unneces- 
sary for  the  Deputy  Magistrate  thus  to  take 
upon  himself  the  functions  of  the  Civil 
Court,  and  very  unwise  in  him  to  give  color 
to  the  objectioh  that  he  had  imported  his 
own  private  knowledge  into  the  case,  and 


had  not  adjudicated  on  the  evidence 
him. 

The  first  objection  taken  bj  the  pctiti 
is  untenable.     They  were  present  in 
having  been  brought  up  on  warrants,  and 
accordance  with  the  explanation  to 
492,  Criminal  Procedure  Code,  no 
was  necessary. 

The  second  objection  mast   be  all 
The  petitioners  were  called  on  to  show 
why  they  should  not  be  bound  down  in 
own  recognizances  (mochulka)  to  keep 
peace ;  but,  on  their  failing  to  show  cause. 
Deputy  Magistrate  not  only  ordered  them 
give  their  own  recognizances,  hot  also  to  filff 
two  securities  (jaminee)  apiece   to  a  laxfft 
amount.     Section  492  lays  down  the  proee^! 
dure  to  be  adopted  in  cases  Hke  the  present 
and  it  has  been  ruled  by  this  Court  thai  &f 
provisions  are  imperative,  and  to  be 
carried  out.   Now,  no  demand  was  made  updft 
the    petitioners    to    furnish    securitic  ^' 
number   of   sureties    required   was   not  set 
forth,  nor  the  amount  in  which  ther  were  Ift 
be  bound.     All  the  petitioners  were  callri 
upon  to  give,   or  to    show  cause  why  itof^ 
should  not  give,  was  a  personal  recogrni^oce,  [ 
and  the  Deputy  Magistrate's  order  cbuld  not : 
legally  go  beyond  such  an  adjudication.    The  \ 
petitioners  had  no  opportunity  given  them  to  \ 
show  cause  whv  thev  should  not  be  orderri  / 
to  give  sureties.     And  the  order  compeffin; 
them  to  furnish  them  was  not  accordinfi^  to 
law. 

Then  it  is  objected,  on  behalf  of  the  peli- ' 
tioners,  that  a  portion  of  the  evidence  v3$ 
taken  by  the  Deputy  Magistrate  behind  tbeif 
backs,  and  that  none  of  it,  whenever  taken, 
fixes  the  petitioners  with  special  liability,  or 
proves  that  there  was  any  likelihood  of  their 
committing  a  breach  of  the  peace. 

The  evidence  (that  of  the  Sub-Inspector  of 
Police  and  Constables)  which  the  petition- 
ers complain  was  taken  behind  their  backi 
on  the  25th  of  January  1876,  was  snpplfr 
mented  by  re-examination  of  the  same 
witnesses  in  the  presence  .of  the  petiiioneis 
on  the  2 1  St  of  March  following.  The  peti- 
tioners have,  therefore,  nothing  to  complain 
of  in  this  respect;  the  question  is  whether 
that  evidence,  together  with  other  depositions 
taken  at  the  same  time,  fixes  Abdool  Bari, 
Azhur  Ahmed,  and  Cherag  Ali,  with  Ibc 
intention  to  commit  a  breach  of  the  peace. 

In  the  January  depositions  their  names 
are  not  mentioned  (save  that  the  Inspeaor 
Amir  Ali  speaks  of  men  as  having  been  sent 
by  Abdool  Bari,  a  circumstance  which  he 
knew  only   from  hearsay).     The  probable 
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combatants  are  stated  to  be  Hurmut  Ali  on 
the  one  side  and  Abdool  Summud  on  the 
other. 

On  re-examination,  the  Head-Constable 
Deokeenundun  said  that  the  petitioners  were 
Abdool  Summud's  men,  and  that  they  *' often 
remained  about  and  commit  breach  of  the 
peace,"'  and  he  also  said  "that  these  very 
men  caused  recently  a  serious  riot  in  the 
village." 

The  Sub-Inspector  Gulzai  Chand  swore 
that  the  petitioners  **  are  foremost  in  commit- 
ting breach  of  the  peace,  engaging  in  unlaw- 
ful assemblies,  and  retaining  possession  by 
force,"  and  that  he  had  seen  these  men  at 
Bheni  ''  in  connection  with  the  cases  insti- 
tuted on  both  sides."  He  added  that  "both 
parlies  were  ready  to  fight." 

Now,  this  was  evidence  taken  in  the 
presence  of  the  petitioners,  and  which  they 
had  the  opportunity  of  testing  by  cross- 
examination.  It  does  not  specify  any  parti- 
cular act  of  violence  which  the  petitioners 
were  about  to  commit,  but  it  distinctly  proves 
a  likelihood  of  there  being  a  breach  of  the 
peace  consequent  on  the  disputed  succession 
of  Mahomed  Hyat,  and  points  to  the  peti- 
tioners who  were  strong  partizans  of  one  of 
the  contending  parties,  Abdool  Summud,  and 
themselves  also  interested,  as  the  persons 
likely  to  take  part  in  committing  that  breach. 
The  words  of  Section  491  are  that,  whenever 
"a  Magistrate  receives  information  that  any 
person  is  likely  to  commit  a  breach  of  the 
peace,  he  may  summon  such  person,"  &c.,  &c. 
Now,  the  evidence  of  the  Sub-Inspector  and 
Constable  was  given  distinctly  to  the  point 
that  the  petitioners  were  likely  to  commit  a 
breach  of  the  peace,  and  there  was  an  adjudi- 
cation on  the  point  after  hearing  evidence 
for  the  defence,  and  many  witnesses  were 
examined  on  that  behalf  in  the  presence  of 
the  petitioners. 

It  appears  to  me,  therefore,  that,  except  as 
regards  the  demand  for  sureties,  the  order  of 
the  Deputy  Magistrate  in  respect  of  Abdool 
Bari,  Azhur  Ahmed,  and  Cherag  Ali,  was 
legal,  and  that,  with  this  modification,  it  ought 
to  be  upheld. 

The  petitioner  Abdool  Summud  objects  to 
the  Deputy  Magistrate's  order,  first,  on  the 
ground  that  the  summons  was  not  in  legal 
form  according  to  Section  492.  This  may 
be  taken  in  conjunction  with  the  objection 
in  the  3rd  para.  Of  his  petition  to  this  Court, 
which  is  the  same  as  that  already  put  forward 
by  Abdool  Bari  and  his  companions,  and 
which  must  be  allowed  for  the  reasons  given 
in  our  judgment  on  their  application.     The 


Deputy  Magistrate  was  not  justified  in  call- 
ing upon  Abdool  Summud  to  furnish  sure- 
ties, when  the  summons  or  requisition  to  show 
cause  did  not  mention  the  requisition,  and 
when  none  of  the  provisions  of  Section  492 
were  complied  with. 

But  with  the  substantive  order  calling 
upon  Abdool  Summud  to  give  his  personal 
recognizances  to  keep  the  peace,  we  do  not 
think  it  necessary  to  interfere.  There  was 
evidence,  the  evidence  of  the  police-officials, 
on  which  the  Deputy  Magistrate  would  have 
been  justified  in  finding  that  there  was  a  like- 
lihood that  Abdool  Summud,  in  company  with 
the  defendants,  would  commit  a  breach  of  the 
peace,  and  the  private  knowledge  which  the. 
Deputy  Magistrate  is  said  to  have  imported 
into  the  case  had  nothing  to  do  with  his 
believing  the  perfectly  clear  and  straight- 
forward testimony  given  by  the  Sub-Inspec- 
tor and  Constable. 

Save,  therefore,  as  regards  the  call  for  sure- 
ties, which  portion  of  the  order  is  set  aside, 
the  Deputy  Magistrate's  decision  must  be 
upheld. 

There  is  another  matter,  however,  con- 
nected with  this  case,  in  which  we  ought,  we 
think,  to  interfere  under  Section  297.  What- 
ever may  be  the  rights  of  the  parties  to  the 
estate  left  by  Mahomed  Hyat,  there  can  be 
no  doubt  on  the  evidence  that  both  sides  are 
equally  ready  to  fight,  and  that  a  riot  was  and 
is  just  as  likely  to  take  place  in  consequence 
of  Hurmut  All's  proceedings  as  of  his  oppo- 
nents. The  Deputy  Magistrate  himself 
admits  that  Hurmut  Ali  has  already  been 
obliged  to  use  force  in  order  to  hold  his  own. 
And  there  can  be  little  doubt  that  he  has 
been  discharged  from  his  summons  calling 
upon  him  also  to  show  cause  why  he  should 
not  be  bound  down,  because  of  the  very 
decided  opinion  which  the  Deputy  Magis- 
trate has  recorded  as  to  the  rights  of  the 
parlies.  It  seems  to  us  that,  under  the  cir- 
cumstances and  in  the  face  of  difficulties 
which  admittedly  exist,  it  is  just  as  neces- 
sary to  call  upon  Hurmut  Ali  to  furnish 
security  (his  personal  recognizance  that  is), 
as  it  was  to  call  on  the  other  side  to  do.  so, 
and  we  direct  that  Hurmut  Ali  be  again 
called  upon  by  summons  to  show  cause  why 
he  should  not  give  a  personal  recognizance 
to  the  same  amount  as  that  given  by  Abdool 
Bari  and  the  other  petitioners. 

The  Magistrate  of  Patna  will  be  requested 
to  make  the  enquiry,  and  to  submit  the  result 
of  it  to  this  Court. 
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The  loth  June  1876. 

Pnstni : 

The  Hon'ble  W.  Markby  and  Romesh 
Chunder  Mitter,  Judges. 

Powers  of  Mag^istrates— Snmiiuiry  jarisdic- 
tioo— **  Traosfer'*  of  Ma^ristrates— Effect  of 
fnrlout^h  on  powers. 

(Miscellaneous  Case.) 
Parsooram  Borooah,  Petitioner, 

Baboo   Krishna    Komul    Bhuttacharjee   for 

the  Petitioner. 

Baboo  Juggodanund  Mookerjee  for  the 

Crown. 

Where  an  Assistant  Commissioner  in  a  non>reguIa- 
tion  district,  who  had  been  vested  with  Hrst-class  pow- 
ers and  with  summary  jurisdiction  in  one  place,  had 
gone  on  furlough,  and  on  his  return  been  posted  to 
another  place,  and  there  vested  with  only  tirst-class 
powers,  and  it  was  doubtful  whether  the  second  appoint- 
ment could  be  treated  as  a  *'  transfer''  from  the  first,  so 
as  to  save  all  the  authority  originally  vested  in  the  offi- 
cer under  Section  56  of  the  Code  of  Criminal  Procedure : 
Held  by  the  High  Court  that  the  Assistant  Commis- 
sioner did  not  possess  summary  powers  in  his  second 
charge,  and  that  a  conviction  resulting  from  the 
exercise  by  him  of  such  poxvers  must  be  quashed. 

Markb\\  J, — In  this  case  an  important 
question  is  raised  as  to  the  powers  of  a  Ma- 
gistrate in  the  province  of  Assam. 

It  appears  that  one  Pursooram  was,  in 
December  last,  tried  summarily,  and  convict- 
ed by  Mr.  Carnegy  for  the  offence  of  giving 
false  information  to  a  public  servant. 

A  reference  was  made  upon  the  subject  to 
this  Court  by  the  Judicial  Commissioner  of 
Assam  upon  other  points  than  those  now 
before  us,  and  this  Court,  upon  that  reference, 
refused  to  interfere. 

A  petition  was  then  presented  on  the  5th 
April,   on   behalf   of   the   prisoner,    praying 


that  the  conviction  and  sentence  be  aet 
upon  the  ground  that  Mr.  Camegj  had 
the    power    to    try    the    prisoner    sua 
rily. 

The  circumstances  of  the  case,  so  far 
they  bear  upon  the  power  of  Mr. 
to  try  this  prisoner  summarily,  appear  to 
these : — 

Mr.  Carnegy,  in  the  year  1872,  hdd 
oilice  of  Assistant  Commissioner  in  the 
trict  of  Assam,  which  was  then  what  is 
a  non-regulation  district,  under  the  Local 
vernment  of  Bengal.  On  the  ist  of  Jan 
1873,  a  Resolution  of  the  Local 
of  Bengal  was  published  in  the 
Gazettey  by  which  it  was  directed,  under 
provisions  of  the  Code  of  Criminal 
dure,  that  the  officers  and  others  whose 
appeared  in  the  Schedule  therewith  pi^; 
lished  should  in  each  case  exercise  dtj 
powers  shown  opposite  their  names  in  tkj 
districts  shown  in  the  Schedule.  lo  tkj 
Schedule  we  find  under  the  heading  ^  Se^j 
saugor  District  *'  the  name  of  Mr.  Camqgy^ 
and  opposite  his  name  are  the  words:  ''Charge 
of  Jorehaut  Division  with  first-class  povco 
and  powers  under  Section  zzi.'*  TIbi 
latter  Section  is  the  one  which  relates  id 
summary  trials. 

No  earlier  Gazette  on  appointment  of  Ml 
Carnegy  has  been  produced  before  us.  bttfl 
think  this  is  sufficient  evidence  d»t  Mt 
Carnegy  was  the  Magistrate  of  the  Jorcbat 
Division  of  the  District  of  Seebsaugor  m 
Section  28  of  the  Code  of  Criminal  Proce- 
dure) at  that  time,  and  had  the  power  votij 
offences  summarily  in  that  district 

On  the  6th  February  1874,  certain  terri- 
tories, including  the  Districts  of  Seebsaugor 
and  Kamroop,  were  removed  from  the 
government  of  the  Lieutenant-Governor  d 
Bengal,  and  placed  under  a  Chief  Commis- 
sioner. In  April  1874,  Mr.  Carnegy,  having 
obtained  furlough  on  medical  certificate  hom 
the  Government  of  India  for  one  year,  1^ 
India  shortly  afterwards.  Several  officers  m 
succession  were  appointed,  whilst  Mr.  Car- 
negy was  absent,  to  take  charge  of  Jorebaut 
Sub-division. 

In  the  month  of  September  1875,  Mr. 
Carnegy,  having  obtained  leave  from  the 
Secretary  of  State  to  return  to  duty,  arrived 
in  India.  He  never  returned  to  the  Diswcx 
of  Seebsaugor,  nor  up  to  this  time  bas  be 
resigned  or  vacated  his  office  as  Magistrate 
in  that  district,  otherwise  than  he  may  ba^t 
done  so  by  reason  of  the  circumstances  above 
mentioned. 

On  the  25th  of  September,  there  appeared 
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a  notification  in  the  Assam  Gazette^  that 
Mr.  Carnegy,  Assistant  Commissioner,  was 
"posted"  to  the  District  of  Kamroop,  and 
on  the  same  day  there  appeared  a  further 
notice  in  this  Gazette^  that  Mr.  Carnegy  was 
vested  with  the  powers  of  a  Magistrate  of 
the  first-class. 

Upon  these  facts,  it  seemed  to  us,  when 
the  matter  was  before  us  on  a  former  occa- 
sion, that  Mr.  Carnegy  had  no  power  to  try 
prisoners  summarily  in  the  District  of  Kam- 
roop. The  exercise  of  those  powers  was 
originally  limited  to  the  District  of  Seeb- 
saugor,  and  when  Mr.  Carnegy  was  posted 
to  Kamroop  (whatever  that  may  mean), 
vhilst,  on  the  one  hand,  he  was  expressly 
author! zed  to  exercise  the  powers  of  a  First- class 
Magistrate  in  the  District  of  Kamroop,  the 
remaining  power  which  had  been  formerly 
conferred  upon  him  of  trying  prisoners  sum- 
marily was  not  re- granted. 

It  was  at  this  juncture  that  we  released 
the  prisoner  upon  bail;  but  we  abstained 
from  quashing  the  conviction,  because,  the 
matter  being  one  which  affected  the  jurisdic- 
tion of  a  judicial  officer,  and  possibly  of  many 
judicial  officers,  we  thought  the  Local  Govern- 
ment ought  to  be  represented. 

Baboo  Juggodanund  Mookerjee  has  now 
appeared  for  the  Ix>cal  Government.  He  has 
not  given  us  any  additional  information,  but 
he  relies  entirely  upon  the  provisions  of 
Section  56  of  the  Code  of  Criminal  Proce- 
dure, by  virtue  of  which  he  contends  that  all 
the  powers  conferred  upon  Mr.  Carnegy  in 
Seebsaugor  are  extended  to  Kamroop. 

That  Section  provides  as  follows :  '*  When- 
"ever  any  person  holding  an  office  in  the 
"service  of  Governmeiit,  who  has  been  in- 
"  vested  with  any  powers  under  this  Act 
"or  any  enactmeht  hereby  repealed,  in  any 
"  district,  is  transferred  to  an  equal  or  higher 
"office  of  the  same  nature  within  another 
"  district,  he  shall,  unless  the  Local  Govern- 
ment otherwise  direct,  continue  to  exer- 
cise the  same  poweis  in  the  district  to 
"  which  he  is  so  transferred.  " 

Upon  this  Section  two  questions  have  been 
raised  : — 

1.  Was  Mr.  Carnegy  "  transferred  ''  with- 
in the  meaning  of  the  Section  ? 

2.  Is  the  operation  of  the  Section  pre- 
vented, because  the  Local  Government  has 
"otherwise  directed  V 

Neither  of  these  questions  is  free  from 
difficulty.  With  regard  to  the  first,  it  is  said 
that,  by  going  on  furlough,  Mr.  Carnegy  va- 
cated his  former  appointment,  and  could  not, 
therefore,  on  his  return,  be  transferred  ;  that 
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no  order  transferring  him  has  been  made,  and 
that  the  term  "posted  '*  indicates,  not  a  trans- 
fer, but  a  fresh  appointment.  But  that  word 
is  ambiguous,  and,  before  deciding  the  ques- 
tion upon  this  ground,  it  would  be  necessary 
to  see  whether  JVIr.  Carnegy  ever  really 
vacated  his  former  appointment.  Upon  this 
matter  there  is,  as  far  as  I  am  aware  of,  no 
rule  laid  down  by  authority.  Prior  to  1868, 
it  was,  I  believe,  always  understood  that  any 
officer  going  on  furlough  vacated  his  appoint* 
ment,  and,  under  an  order  of  the  Government 
of  India  of  the  i6th  December  1861,  it  is 
expressly  declared  that  "Civil  Servants 
taking  furiough  will  vacate  their  offices." 
Mr.  Carnegy  was  not  a  covenanted  Civil 
Servant,  and  to  what  furlough  rules  he  may 
have  been  subject  prior  to  1868  I  am  not 
quite  sure  ;  but  I  believe  the  rule  that  officers 
going  on  furlough  vacated  their  appointments 
was  universal.  On  the  i6th  June  1868, 
however,  an  order  was  published,  which 
directs  that,  except  as  hereinafter  provided, 
"  an  officer,  when  on  furlough,  shall  retain 
lien  on  his  substantive  appointment  or  on  an 
appointment  of  similar  character,  and  not  less 
salary."  This  is  applicable  to  all  officers, 
whether  covenanted  or  uncovenanted.  It 
seems  to  me  extremely  doubtful  whether 
the  effect  of  this  last  rule  is  that  the  officer 
taking  furiough  retains  his  appointment. 
To  my  mind  it  rather  indicates  the  con- 
trary. The  matter,  however,  may  not  de- 
pend entirely  upon  these  rules,  which  are 
furlough-rules  only  issued  by  Government 
in  the  Financial  Department.  It  may  be  that 
what  really  vacates  an  office  is  not  the  going 
on  furlough,  but  the  appointment  of  another 
person  to  the  office,  and,  as  far  as  I  have  seen, 
no  person  was  specially  appointed  to  suc- 
ceed Mr.  Carnegy  in  his  office  as  Magistrate 
in  the  District  of  Seebsaugor.  The  number 
of  Subordinate  Magistrates  in  a  district 
being  unlimited,  there  was  no  necessity  for 
doing  so.  And  this  seems  to  be  the  view  of 
the  Local  Government  of  Assam ;  for,  whilst 
Mr.  Carnegy 's  powers  were  conferred  afresh, 
it  does  not  appear  that  he  ever  received  any 
fresh  appointment  as  Magistrate.  He  is,  no 
doubt,  treated  as  having  ceased  to  be  Magis- 
trate of  a  Division  of  a  District,  but  he  is 
apparently  treated  as  being  still,  on  his  re- 
turn, a  Subordinate  Magistrate  in  or  of  a 
district,  which  district  could  have  been  no 
other  than  the  District  of  Seebsaugor. 

I  should,  therefore,  desire  further  consider- 
ation before  holding  that  Mr.  Carnegy  va- 
cated his  former  appointment  by  going  on 
furlough,  and  that,  on  this  ground,  he  was 
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not  transferred  to  the  District  of  Kamroop 
within  the  meaning  of  Section  56.  I  desire 
to  be  understood  as  expressing  no  opinion 
upon  this  point. 

But  there  remains  the  second  question, 
whether  the  operation  of  the  Section  is  pre- 
vented, because  the  Local  Government  has 
otherwise  directed. 

If  we  take  Section  56  quite  literally,  it  would 
seem  to  indicate  that  the  '*  direction  other- 
wise" there  alluded  to  was  a  direction  con- 
temporaneous with  the  transfer.  This  would 
render  a  special  direction  necessary  in  every 
case  of  transfer  where  the  powers  hacf  already 
been  locally  restricted  under  Section  3b, 
But  when  the  Local  (Government  had  already 
declared  its  intention  on  this  subject,  this 
would  seem  to  me  to  be  superfluous.  And  it 
does  not  appear  to  me  necessary  to  put  this 
construction  on  Section  56.  I  think  that 
the  words  "unless  the  Local  Government 
othenvise  directs "  reasonably  construed, 
will  include  a  previous  restriction  under 
Section  38  as  well  as  one  imposed  when  the 
transfer  is  made.  This  accords  with  the 
view  taken  by  the  Local  Government  of 
Assam,  which  (as  before  pointed  out)  clearly 
treated  the  powers  conferred  upon  Mr.  Car- 
negy  as  having  come  to  an  end. 

Upon  this  last  ground,  therefore,  I  hold 
that  Mr.  Carnegy  has  no  summary  powers 
under  Section  222  in  the  District  of  Kamroop, 
and  I,  therefore,  think  that  we  ought  to  quash 
the  conviction,  and  discharge  the  sureties. 

Mater ^  J, — I  am  also  of  the  same  opinion. 
It  seems  to  me  that  the  effect  of  the  Govern- 
ment Resolution,  dated  ist  of  January  1873, 
was  to  confer  upon  Mr.  Carnegy  powers 
under  Section  212  of  the  Criminal  Procedure 
Code  within  the  Sub-division  of  Jorehaut 
only.  That  being  so,  it  cannot  be  said  that 
he  was  "  transferred  to  an  equal  or  higher 
office  "  of  the  nature  of  which  he  held  in 
the  District  of  Seebsaugor.  Because,  suppos- 
ing he  was  transferred  within  the  meaning  of 
that  Section,  and  that  he  never  vacated  his 
appointment,  the  office  to  which  he  was 
transferred  in  the  District  of  Kamroop  is 
neither  equal  to,  nor  higher  than,  that  he  held 
in  the  District  of  Seebsaugor.  A  reference 
to  Sections  27  and  28  of  the  Code  will  show 
that  the  powers  of  a  Magistrate  of  a  Division 
of  a  District  are  higher  than  those  of  a  Ma- 
gistrate of  the  first-class  not  in  charge  of  any 
Sub-division.  I  am,  therefore,  of  opinion 
that,  under  Section  56  referred  to  above, 
Mr.  Carnegy  did  not  continue  to  exercise 
the. same  power  which  he  had  while  in  charge 
of  the  Sub-division  of  Jorehaut. 


The  I  ath  June  1 876. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A. 

Judges, 

Judsfe*8  charge  to  Jury. 

Committed  hy  the  Magistrate,  and  iriti 
the  Sessions  Judge  of  DaccA,  on  a 
of  forgery^  kc. 

The  Queen 

versus 
Cbunder  Kumar  Muzoomdar,  Appeliaxi* 

Baboo  Doorga  Mohun  Doss 
for  Appellant. 

Baboo  Juggodanund  Mookerjee,  ike  Jm 
Government  Pleader^  for  Prosecution. 

in  char^nfiT  a  Jury,  a  Judge  is  not  bound  to  do 
than  lay  carefully  and  plainly  before  thea  tbe  cri 
as  recorded  by  him,  noting  discrepandes  and 
sistencies,  and  pointing  out  generally  the  way  in 
it  is  favorable  or  unfavorable  to  accused. 

Glover,  J. — The  case  of  this  prisoner 
once  before  considered  by  the  Court 
appeal  (Glover  and  Mitter,  JJ.),  and  a 
trial  was  ordered,  on  the  ground  that,  in 
tain  particulars,  the  Judge  had  misdir 
the  Jury,  and  that  the  accused  had  been 
judiced  by  the  misdirection. 

The  accused  has  now  been  tried  again, 
the  result  is  for  the  second  time  a  vei 
(unanimous)  of  guilty.     He  comes  before 
again  on  appeal,  and  his  ground  of  appeal 
the  same  as  before  (although,  of  course, 
particulars  are  different),  that  the  Judge 
misdirected  the  Jury,  and  that  he  (tb: 
soner)  has  been  thereby  prejudiced. 

Before  considering  his-  petition  of  apj 
which  is  a  very  long  one  of  23  sep 
paragraphs,  I  wish,  with  reference  to  v 
was  said  at  the  Bar,  to  declare  my  opiniai 
that  a  Judge,  in  charging  a  Jury,  is  not  booal 
to  do  more  than  lay  careiuUy  and  plainl|F 
before  them  the  evidence  as  recorded  tf 
him,  noting  the  discrepancies  and  incons^ 
encies,  and  pointing  out  generally  the  waym 
which  it  either  favorably  or  unfavorably 
affects  the  person  being  tried.  He  is  n<< 
bound  to  place  himself  in  the  position  of 
prisoner's  advocate,  or  to  press  upon  the] 
attention  of  the  Jury  any  little  points  whid 
might  tell  in  the  accused's  favor  if  thef 
took  a  particular  view  of  the  evidence.  He 
is  not  bound,  as  I  understand  his  duty,  to 
press  his  advice  as  to  the  way  in  which 
certain  parts  of  the  evidence  may  or  shoold 
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be  taken,  or  to  insist,  except  in  cases  where 
the  law  prescribes  it,  that  such  and  such 
evidence  is  credible  or  incredible.  To  do  all 
this  is  the  function  of  the  prisoner's  advocate ; 
and  although  a  Judge  in  this  country,  where 
trial  by  Jury  is  in  its  infancy,  may  be 
obliged  to  take  a  more  active  part  in  respect 
of  charging  a  Jury,  than  he  would  be 
expected  to  do  in  other  countries  where  the 
institution  has  been  long  and  successfully 
established,  there  is  a  limit  beyond  which,  in 
my  opinion,  he  certainly  ought  not  to  go.  I 
make  these  remarks,  because,  if  the  Judge 
was  bound  to  do  all  that  the  petition  of 
appeal  declares  that  he  ought  to  have  done, 
he  might  as  well  have  changed  places  with 
the  prisoner's  Counsel.  Whilst  the  Jury 
would  have  had  nothing  to  do  but  give  effect 
to  what  the  judgment  should  be  as  already 
explained  to  them  by  the  Judge,  the  verdict 
instead  of  theirs  would  have  been  that  of 
the  officer  conducting  the  trial. 

To  come,  however,  to  the  particular  in- 
stances in  which  the  Judge  is  said  to  have 
misdirected  the  Jury,  1  do  not  think  it 
necessary  to  notice  these  objections  regard- 
ing the  charge,  where  the  effect  of  what  the 
Judge  has  said,  so  far  from  prejudicing  the 
accused,  was  in  his  favor ;  and  not  a  few  of 
the  appellant's  objections  come  under  this 
category.  I  shall  confine  myself  to  those  in- 
stances in  which  the  Sessions  Judge's  action 
is  said  to  have  been  both  wrong  and  preju- 
dicial to  the  person  on  trial. 

The  first  objection  is  that  the  appellant's 
pleader  was  not  allowed  to  refer  to  the  evi- 
dence given  at  the  former  trial,  or  to  com- 
pare it  with  the  depositions  now  given. 
This,  I  observe,  is  mere  assertion ;  there  is 
nothing  in  the  Judge's  charge  to  warrant  the 
allegation,  nor  can  I  find  anywhere  on  the 
record  of  the  depositions  any  memo,  to  the 
effect  that  questions  relating  to  evidence 
given  at  the  first  trial  were  not  allowed. 
The  accused,  if  he  wished  this  Court  to  make 
enquiry  into  the  point,  should  have  supported 
his  allegation  by  affidavit.  Something,  I 
think,  was  said  at  the  time  of  hearing  about 
procuring  such  an  affidavit  if  time  were 
given  for  the  purpose,  but  it  would  have 
been  improper  to  delay  the  hearing  of  the 
appeal  on  this  account.  The  case  had  been 
for  a  long  time  before  the  Court,  and  the 
accused  had  been  throughout  defended  by 
careful  and  able  advocates.  If  there  had 
been  anything  in  his  objection,  it  would  have 
been,  or  at  all  events  ought  to  have  been, 
properly  supported  when  the  petition  was 
filed. 


As  to  the  Judge's  remark  {vide  para.  2 
of  the  petition  of  appeal)  about  the  alterna- 
tive hypothesis  that  the  Baboos  and  the'  pri- 
soner had  conspired  together  to  raise  loans 
on  mooktearnamahs,  which  might  afterwards 
be  repudiated,  no  doubt,  there  is  a  mistake  as 
to  the  author  of  the  suggestion.  It  was  not 
Baboo  Doorga  Mohun  Dass,  the  prisoner's 
vakeel,  who  made  the  remark,  but  the  Go- 
vernment Pleader ;  but,  after  all,  what  does  it 
amount  to }  Any  idea  that  it  may  have 
given  rise  to  in  the  minds  of  the  Jury  as 
connected  with  a  quasi-admission  on  the  part 
of  the  prisoner's  Counsel  that,  if  his  client 
were  bad,  his  masters  and  employers  were 
worse,  must  have  been  most  thoroughly  elimi- 
nated from  them  by  the  succeeding  portions 
of  the  charge.  A  mistake  of  names  was,  no 
doubt,  made,  but,  under  the  circumstances,  I 
cannot  see  that  it  in  any  way  prejudiced  the 
accused. 

As  to  the  Mahajun's  evidence,  about  which 
a  great  deal  was  made,  I  cannot  see  in  what 
way  the  Jury  were  misdirected.  The  illus- 
tration used  was  perhaps  not  a  happy  one  ; 
but  the  evidence  as  to  the  Baboo's  transaction 
with  Bykunt  Nath,  after  the  first  trial  was 
over,  was  very  fairly  laid  before  the  Jury,  and 
it  was  for  them  to  draw  the  inference.  The 
money  might  have  been  paid  either  as  a 
quasi-acknowledgment  of  indebtedness  under 
the  mooktearnamah,  or  in  order  to  delay  the 
threatened  suit  on  the  mortgage.  The  Jury 
were  left  to  take  which  view  they  pleased. 
In  one  point,  at  least,  the  Judge's  remarks 
were  not  unfavorable  to  the  prisoner,  for, 
although  he  put  to  the  Jury  the  Koondoo's 
statement,  and  laid  some  stress  on  the  cir- 
cumstances under  which  the  money  had  been 
paid,  and  on  the  inferences  which  it  was 
possible  to  draw  thereupon,  he  did  not  men- 
tion, what  he  ought  to  have  done,  that  the 
Baboo  denied  any  payment  at  all. 

The  5  th  ground  is  untenable ;  it  was  no 
misdirection  {vide  the  remarks  in  Queen  v, 
Elahee  Buksh,  5  W.  R.  80)  to  say  that 
the  evidence  of  such  and  such  witnesses 
appeared  to  be  credible.  The  Judge  was  not 
debarred  from  saying  this,  and  he  left  it  to 
the  Jury  to  decide  whether  they  believed  the 
\yitnesses  or  no. 

With  regard  to  the  stamp-vendor,  it  ap- 
pears to  me  that  the  Judge's  remarks  were 
quite  justified.  It  was  undoubtedly  against 
this  witness's  interest  to  say  what  he  did. 

As  for  the  objection  that  the  Judge 
allowed  hearsay  evidence  to  go  to  the  Jury, 
we  are  not  told  in  the  petition  how  and  when 
such  evidence  was  given,  or  how  it  preju- 


56 


Criminal 


THE  WEEKLY  REPORTER. 


Rulings, 


[\UXXI 


diced  the  accused.  One  or  two  instances  of 
a  witness  having  said  in  the  course  of  his 
examination  things  that  he  had  heard  only 
have  been  pointed  out  by  the  prisoner's 
Counsel ;  but  they  are  generally  of  the  most 
trifling  character,  and  could,  1  take  it,  have 
had  no  effect  on  the  Jury  either  one  way  or 
the  other.  Of  the  other  objections,  some 
refer  to  matters  on  which  the  Judge  has 
distinctly  favored  the  prisoner,  others  relate 
to  omissions  which,  it  is  said,  the  Judge 
ought  not,  in  fairness  to  the  prisoner,  to  have 
committed.  I  do  not  think  it  necessary  to 
go  seriatim  into  all  these  points.  The 
Judge  might  have  dissected  the  evidence 
more  completely  (although  1,  for  my  part, 
consider  his  charge  a  very  painstaking  and 
laborious  one),  but  1  do  not  think  that  he 
was  in  any  way  bound  to  do  so.  As  1  said 
before,  1  consider  that  a  Judge  does  his  duty 
when  he  lays  all  the  evidence  fully  and  fairly 
before  a  Jury,  and  that  he  is  not  bound  to  go 
into  a  long  and  laboured  argument  to  show 
how  this  witness  is  to  be  believed,  or  that 
witness  to  be  discredited,  why  this  set  of 
circumstances  appear  to  be  true,  and  that 
to  be  false.  It  is  the  advocate's  business  to 
lay  all  this  before  the  Jury,  not  the  Judge's. 

I  should  call  the  present  charge  a  remark- 
ably fair  one ;  in  many  parts  it  is  decidedly 
in  favor  of  the  prisoner,  and  in  all  it  is 
scrupulously  unbiased.  As  to  whether  the 
Judge's  estimate  of  the  evidence  was  a  cor- 
rect one  (and  this,  after  all,  is  the  substantial 
ground  of  dissatisfaction  with  the  charge)  is 
a  matter  with  which  we  have  nothing  to  do. 
I  cannot  say  that  it  recommends  itself  fully 
to  my  judgment,  and  if  we  were  trying  the 
case  as  an  appeal  upon  that  evidence,  we 
might  possibly  come  to  a  different  conclu- 
sion ;  but  the  Jury  were  the  sole  judges  of 
the  weight  and  effect  of  that  evidence,  and, 
as  it  seems  to  me,  every  thing  was  fairly  and 
properly  laid  before  them.  This  case  has 
occupied  the  Court  many  days,  but,  after  full 
consideration,  I  cannot  say  that  there  has 
been  any  material  error  in  the  Judge's 
charge,  or  any  reason  to  believe  that,  so  far  as 
the  presiding  officer  is  concerned,  the  prisoner 
has  not  had  a  fair  trial. 

There  remains  the  question  of  punishment. 
By  law,  the  extreme  limit  of  imprisonment 
would  be  ten  years  ;  it  has  been  suggested 
that,  as  the  Judge  found  the  prisoner  guilty 
on  two  separate  charges,  the  punishment  of 
fourteen  years'  rigorous  imprisonment  com- 
muted to  transportation  was  a  lump  sentence 
for  both  offences,  and  was  therefore  legal.  It 
may  be  that  the  Judge  intended  his  sentence 


to  operate  as  stated,  but  it  is  bardty 
while  going  further  into  the  maiter,  as  I 
sider  that  the  sentence  of  fourteen 
rigorous  imprisonment,  whether  l^alori 
gal,  is  much  too  severe.  I  do  not  forget 
nature  of  the  prisoner  s  crime,  nor  desy 
it  is  one  which  should  be  severely  visited : 
fourteen  years'  imprisonment  is  in  this 
try,  and  at  the  prisoner's  age,  almost  e(piiii| 
lent  to  a  sentence  of  death  in  prison,  ni 
there  are,  in  this  case,  other  circumstaic^ 
which,  I  think,  jusiify  us  in  passing  a  aoi 
lenient  sentence.  The  appeal  is  so  far  4^ 
missed  in  that  the  Judge's  order  coovkM 
the  prisoner  is  upheld,  but  the  semeQce| 
altered  to  one  of  seven  years'  rigorous  ita^ 
sonment,  in  calculating  which  the  time  flii 
the  prisoner  has  already  been  in  jail  will  K 
taken  into  account. 

Kemp,  y, — I  do  not  propose  to  say  moct 
upon  the  question  of  how  a  Judge  oo^li 
charge  a  native  Jurv.  The  decision  oif  tha 
Full  Bench— Volume  V.,  W.  R.,  Elahee Bobl, 
^appellant — is  the  leading  case  upon  this  point 
I  think  a  native  Jury  has  a  right  to  expcd 
from  the  Judge  ''sound  and  proper  advici 
and  assistance  as  regards  the  degree  fli 
weight  which  may  fairly  be  attached  to  tk 
testimony  of  particular  witnesses.  The  kf 
requires  the  Judge  to  sum  up  proper!?,, ant 
if  a  failure  of  justice  has  been  caused  \if 
improper  advice  upon  a  question  of  faaff 
by  an  omission  to  give  that  advice  vhicfal 
Judge,  in  the  exercise  of  a  sound  jndidtf 
discretion,  ought  to  give  upon  questions  of 
fact,  or  as  to  the  degree  of  credit  to  be  gi^ti 
to  particular  witnesses,  that  there  oagbt  to  be 
a  remedy  by  appeal  against  a  verdict  ol 
guilty."  In  the  case  before  us,  the  prisoaer 
has  had  two  trials.  The  Jury  consisted  oa 
both  occasions  entirely  of  Hindoos,  and  ihs^ 
have  unanimously  arrived  in  both  trials  it 
the  same  verdict  of  guilty. 

The  charge  of  the  Judge  is  a  very  elabo- 
rate one,  and  after  carefully  consideriog  the 
several  objections  to  it  which  have  beeo 
raised  by  the  learned  Counsel  for  the  prisoner, 
I  am  not  prepared  to  say  that  the  prisoner 
has  not  had  a  fair  trial,  or  that  the  omis^(ms 
in  the  charge  pointed  out  by  the  Coonsel 
have  materially  prejudiced  the  prisoner,  much 
less  caused  a  failure  of  justice. 

I  propose  to  notice  some  of  ihe  vam 
objections. 

In  the  3rd  ground  of  appeal,  it  is  stated 
that  the  Judge  has  materially  misdirected 
the  Jury  in  telling  them  not  to  attach  much 
importance  to  the  evidence  of  the  witness 
Baboo  Bykunta  Nath  Koondoo,  and  that  the 
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illustration  put  forward  by  the  .Judge  to 
explain  away  the  effect  of  that  evidence  is 
altogether  inapplicable,  and  was  calculated  to 
mislead  the  Jury. 

Now,  the  Jury's  attention  was  called  to  the 
fact  that  the  vakeel  for  the  prisoner  had 
attached  much  importance  to  the  evidence  of 
this  witness.    The  Judge  then  places  before 
Ihfc  Jury  the  substance  of  what  the  witness 
deposed  to,  and  added  these  remarks :  "  Both 
sides   have  tried   to   give   this   evidence   a 
complexion  to  suit  their  own  case."    The 
Judge  then  remarks,  and  this  is  in  favor  of 
the    prisoner,    that   the   contention    of   the 
Counsel  for  the  prosecution,  viz,^  that  it  was 
the  interest  of  the  Rajnuggur  Baboos  to  pay 
Rs.  6,000,  as  they  were  under  a  threat  of 
being  sued  by  the  Koondoos  for  a  much 
larger  sum  due  under  a  mortgage,  was  a 
fallacy ;  at  the  same  time,  he  tells  the  Jury, 
and  this  is  not  in  favor  of  the  prisoner,  that 
the  vakeel  for  the  defence  was   wrong  in 
drawing  an  inference  that  the  Rs.  6,000  was 
paid   to  the   Koondoos  by  the  Rajnuggur 
Baboos,  because  they  felt  the  justice  of  the 
demand.    Then     follows    jthe     illustration 
which  had  better  been  omitted.    It  is  matter 
for  observation  that  the  Judge  did  not  tell 
the  Jury  that  the  Baboos  altogether  denied 
the  payment  of  Rs.  6,000.     The  evidence  of 
the   witness   was  put  to  the   Jury  with   the 
theories  and  inferences  drawn  from  that  evi- 
dence by  both  sides,  and  they  were  left  to 
exercise  their  own  judgment.     With  regard 
to   the  evidence  of  the   stamp-vendor,  it  is 
objected  in  the  6th  ground,  that  the  Judge 
**  erred  in  not  pointing  out  to  the  Jury  the 
manifest  contradictions  and  false  statements 
in  the  evidence  of  this  witness  tending  to 
show  that  he  had  been  tampered  with." 

The  Judge  remarked,  with  reference  to  this 
witness,  that  he  was  called  for  the  defence, 
bui  that,  in  reality,  his  evidence  went  very 
strongly  against  the  prisoner,  and  there  can 
be  no  doubt  that  such  is  the  case.  The  Jury 
were  competent  to  form  their  own  opinion  as 
to  whether  this  witness  had  been  tampered 
with  or  not. 

With  reference  to  the  objection  that  the 
Judge  ought  to  have  instructed  the  Jury  to 
attach  great  importance  to  the  fact  that  a 
portion  of  the  money  raised  on  the  strength 
of  the  forged  mooktearnamahs  was  spent  in 
the  service  of  the  Baboos,  I  find,  on  referring 
to  the  Judge's  charge,  that  he  did  tell  the 
Jury,  that,  even  admitting  the  item  of  expen- 
diture as  per  accounts  submitted  by  the  pri- 
soner, there  was  a  considerable  deficit.  The 
Judgie  pdnts  to  some  items  in  the  account 
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which  he  thinks  the  prisoner  may  justly,  say 
he  expended  for  the  Baboos.  Ilie  whole  mat- 
ter was  left  for  the  determination  of  the  Jury, 
who  were  perhaps  more  competent  than  the 
Judge  to  decide  whether  the  accotints  sub- 
mitted by  the  prisoner  were  satisfactory  or 
not.  The  other  objections  are  of  minor  im- 
portance, and  have  been  dealt  with  by  my 
learned  colleague.  On  the  whole  case,  after 
careful  consideration,  I  think  that  there  have 
been  no  misdirections  to  the  Jury,  which  have 
caused  a  failure  of  justice,  or  materially  pre- 
judiced the  prisoner.  It  is  easy  to  pick  out 
flaws  in  a  very  long  and  somewhat  argu- 
mentative charge;  but,  on  the  whole,  I  am 
bound  to  say  that  the  case  was  fairly  put  to 
the  Jury,  and  that  in  many  instances  the 
Judge's  remarks  were  very  favorable  to  the 
prisoner.  I  concur  in  mitigating  the  sen- 
tence, and  would  dismiss  the  appeal. 


The  15th  June  1876. 

Present : 

The  Hon'ble  A.  G.  Macpberson  and  G.  G. 

Morris,  Judges, 

Substantial  irregularities  in  criminal  pro- 
ceedings. 

(Miscellaneous  Case.) 

The  Queen 

« 

versus 

Bholanath  Sein,  Peiiiioner, 

Mr,    M,    Ghose    and    Bahoo    Boido    Naih 
Dey  for  the  Petitioner. 

Crtminal  proceedings  are  bad,  unless  they  arc  con- 
ducted in  the  manner  prescribed  by  law;  and  if  they 
are  substantially  bad  in  themselves,  the  defect  will  not 
be  cured  by  any  waiver  or  consent  of  the  accused. 

No  man  should  sit  as  a,  judge  in  a  case  in  which 
he  has  a  substantial  interest. 

A  Magistrate  should  not  give  evidence  in  a  case  in 
which  he  is  acting  judicially,  if  he  can  possibly  avoid 
doing  so. 

Macpherson,  J, — ^This  is  an  application 
to  the  High  Court  under  Section  297  of  the 
Criminal  Procedure  Code. 

The  petitioner  Bholanath  Sein  has  been 
convicted  by  a  Bench  of  Magistrates  at 
Midnapore  on  two  charges  of  breach  of  trust 
under  Section  409  of  the  Indian  Penal  Code. 
He  was  sentenced  to  two  periods  of  impri*- 
sonment,  amounting  in  all  to  two  years' 
rigorous  imprisonment,  with  a  fine  of 
Rs.  1,000,  and,  in  default  of  payment  of  the 
fine,  six  months'  additional  imprisonment. 

We  are  asked  to  quash  the  conviction,  on 
the  ground  of  various  substantial  illegalities 
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and  irregularities,  most  of  which  are  set  forth    he  selected   him   for  the   opposite 
in  the  petition  presented  to  this  Court.  A  criminal  prosecution  is  not  in  the 

The  seventh  of  the  grounds  stated  in  the   of  a  friendly  arbitration.    It  is  a  penal 
petition  is,  that  it  was  illegal  and  improper   ceeding  of  a  ver}-  grave  and  serious 
that  a  certain  Mr.  Larymore  should   have  !  which  it  is  impossible  to  proceed  coo 
been  one  of  the  Bench  of  Alagistrates  who  \  \y  according  to  the  rules  prescribed  by 
tried  this  case.     It  appears  to  us  that  this  is    Connected  as  Mr.  Lar)'more  was  with 
a  good  ground  of  objection,  and  that,  under    prisoner  in  the  very  matters  which  were 
tlie  circumstances,  the  presence  of  Mr.  Lary-    subject  of  the  trial,  it  is  impossible  that 
more,  who  had  a  substantial  interest  in  the    sitting  as  one  of  the  judges  could  be 
prosecution,  vitiated   the    proceedings,   and    It  is  one  of  the  oldest  and  plainest  ml^ 
makes  it  necessary  that  the  conviction  should    justice  and  of  common  sense  that  no 
be  quashed.  shall  sit  as  judge  in  a  case  in  which  be 

The  prisoner  Bholanath  Sein  was  the  Jailor  a  substantial  interest.  That  is  the  Uv 
of  the  district  jail  at  Midnapore,  of  which  this  country,  as  much  as  it  is  the  lav 
Mr.  Larymore  was  the  Superintendent  at  the  Kngland.  [See  the  decision  of  a  I 
time  of  the  trial,  and  at  the  time  of  the  Bench  of  this  Court  in  the  case  of  the 
commission  of  the  offences  for  which  Bhola-  vernment  v,  Hera  I41II  Dass,  1 7  W.  R., 
nath  Sein  was  tried.  Bholanath  Sein  was  Mr.  39,  Criminal  Rulings,  and  the  cases 
Larymore's  immediate  subordinate  in  the  referred  to.  See  also  a  very  recent  case 
management  of  this  jail,  and  the  moneys,  the  ,  England,  the  Queen  9.  Meyer,  Vol.  L, 
receipt  of  which  was  the  subject  of  the  first ,  Reports,  page  173,  Q.  B.  Divn.] 
charge,  were  drawn  by  him  from  Government  The  District  Magistrate  says  that 
on  the  strength  of  certain  bills  or  vouchers  Larymore's  interest  in  the  matter  was 
which  (although,  in  fact,  incorrect)  Mr.  Lary-  indirect.  In  this  we  cannot  agree  with 
more  had  been  induced  by  the  accused  to  for  it  is  quite  clear,  even  from  the  e?i 
countersign  as  correct ;  while,  as  regards  the  given  by  Mr.  Larymore  himself,  that  he 
second  charge,  which  was  for  receiving  a  most  distinct  and  substantial  inli 
payment  for  certain  oil  at  a  higher  rate  than  '  Under  certain  circumstances,  it  might  fas 
he  credited  to  Cioveniment,  the  defence  was  proved  a  direct  pecuniary  interest 
(and  Mr.  Larymore  proved  it  to  be  true)  District  Magistrate  himself  says  as  to 
that  Mr.  Larymore  had  himself  sanctioned  t  second  head  of  charge  :  "  There  is  this  to 
the  sale  at  the  rate  with  which  the  prisoner  *'  said  in  palliation  of  it,  that  Mr.  Larymore' 
credited  the  Government.  The  whole  case  ''consent  was  obtained  to  the  price, 
was  that  the  prisoner,  by  deceiving  and  ''  the  quantity  sold  was  probably  fixed  in 
imposing  upon  Mr.  Larymore,  had  fraudu-  "  accounts  with  a  view  to  square  tlie  moni 
. lently  got  the  sums  of  money,  the  receipt  "statements.'' 
and  appropriation  of  which  was  charged  We  think  that,  were  it  on  tliis 
against  him  as  criminal  breach  of  trust,  alone,  the  conviction  ought  to  be  quashed 
Mr.  larymore  being  the  Superintendent  in  But,  in  addition  to  this,  there  are  sev 
charge  of  this  jail,  and  being  connected  in  other  very  serious  irregularities  to  wfai 
this  manner  with  the  sums  which  the  pri- ;  our  attention  has  been  called. 
soner  was  alleged  to  have  misappropriated,  The  Bench  of  Magistrates  consisted  of 
it  is  evident  that  he  was  most  substantially  District  Magistrate,  Mr.  Harrison,  Mr.  Laij^ 
interested  in  the  matter,  and  that  he  was.  by  more,  the  Officiating  Superintendent  d.  the; 
no  means  free  from  the  possibility  of  pecu-  Jail,  Dr.  Bachelor,  and  two  native  gentle 
niary  responsibility  in  respect  of  it.  That  men,  being  a  bench  of  five.  In  the  coarat 
being  so,  it  was  most  unfortunate  that  the  ;  of  the  trial,  both  Mr.  Harrison  and  >h/ 
District  Magistrate  should  have  thought  fit  Larymore  were  examined  as  witnesses  for 
to  select  Mr.  Larymore  to  sit  as  one  of  the  the  prosecution. 
Judges  in  the  case.  Without  saying  that    it  is  illegal  ioi  « 

The  Magistrate  says  that  Mr.     Larymore    Magistrate  to  give  evidence  in  the  witness  j 
was  friendly  to  the  prisoner,  and  that  it  was  >  box  in  a  case  with  which  he  is  dealing  judi-: 
with  a  desire  to  assist  the  prisoner  that  he    cially,   it  clearjy   is    on   general   principles  i 
put  Mr.     Larymore  on  the  Bench.     But  th^    most  undesirable  that  a  Judge  should  be  i 
IMagistrate  really  erred,  if  he  selected  Mr.    examined  as  a  witness  in  a  case  which  he 
Lar>-more,  because  he  was  supposed  to  be    himself  is  trying,  if  such  a  contingency  can 
specially   friendly  to   the    prisoner,    almost  '  possibly  b^  avoided.     (See  the  Full  Bench 
as    much    as    he    would   have    erred   had  J  case,    17   W.   R.,  page  39,   C.   R.  already 
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referred  to.)    The  mere  fact  that  Mr.  Harri-  j  unable  to  understand  what  such  a  proceeding 
son     and    Mr.    Larymore    were    necessary  '  is  supposed  to  mean.    Here  is  a  man  beiifg 


witnesses  for  the  prosecution  was  a  most 
cogent  reason  why  neither  of  them  should 
have  been  members  of  the  Bench  by  which 
the  prisoner  was  to  be  tried.     Mr  Harrison 


tried  on  a  very  serious  charge,  who  names 
the  witnesses  whom  he  means  to  call.  There- 
upon **the  Court''  suggests  that,  "to  guard 
against    subsequent    deviation/'    the    state- 


was  ahnost  as  much  out  of  place  in  the  ments  of  these  witnesses  should  be  taken 
Hench  as  was  Mr.  Larymore.  For  the  whole  ]  down  at  once  in  the  presence  of  one  of  the 
alleged  fraud  was  discovered  by  Mr.  Harri-  Honorary  Magistrates  and  of  the  prisoner's 
son  himself;  the  prosecution  was  initiated  :  agent.  Accordingly,  the  statements  are  taken 
and  the  Government  pleader  was  instructed  down  by  Mr.  Larymore,  and  the  depositions 
by  him  ;  and  he  was  one  of  the  most  import-  so  recorded  "  are  placed  with  the  record  for 
ant  witnesses  for  the  prosecution.  I  the  use  of  either  party,  though  not  themselves 

That  being  the  District  Magistrate's  posi-  !  evidence."  This  was  a  most  irregular 
tion,  we  cannot  conceive  why  he  did  not  and  unfair  proceeding.  The  Court  had  no 
place  the  case  (which  is  really  a  very  import-  ,  possible  right  to  receive  from  Mr.  Larymore 


ant  one)  before  some  Magistrate  in  no  way 
connected  with  it,  who  might  have  disposed 
of  it  himself,  or  might  have  cpmmitted  the 
accused  for  trial  to  the  Sessions,  instead  of 


or  from  anybody  else  statements  recorded 
after  such  a  fashion,  or  to  place  these 
statements  with  the  record,  if  they 'were  not 
themselves  evidence.    As  a  matter  of  fact, 


going  out  of  his  way  to  have  the  case  tried  those  statements  were  taken  down,  and  were 
by  a  special  Bench  composed  of  Magistrates,  placed  with  the  record  for  the  sole  purpose 
of  whom  twowere  manifestly  objectionable,  of  being  used  against  the  prisoner.  And 
In  making  these  remarks,  we  do  not  say  that  ihey  are  practically  so  used  by  the  Magis- 
a  Magistrate  is  incapacitated  from  dealing  trate,  Mr.  Harrison,  when,  in  his  judgment, 
with  a  case  judicially,  merely  because,  in  his  he  says :  **  Now,  Uma  Chum  Chaiterjee's 
character  of  Magistrate,  it  may  have  been 
his  duty  to  initiate  the  proceedings.  We 
only  isay  that  it  was  wrong  that  the  District 
Magistrate  should  deal  with  this  case  judi- 


evidence,  I  have  already  said,  I  consider 
"quite  unworthy  of  credit;  and  it  will  be 
'*  observed  Ihaf,  when  his  statement  ivas 
"  taken  before  Mr,  Larymore  on  November 


cially  when  there  was  no  sort  of  necessity  '  "  /jM,  he  wai  never  questioned  about 
for  his  doing  so,  when  he  had  himself  dis-  |  ^' these  purchases,  or  said  anything  about 
covered  the  alleged  fraud,  and  initiated  the 


prosecution,  and  when  he  was  one  of  the 
principal  witnesses  against  the  prisoner. 

Then  again,  we  find  that,  after  the  case 
for  the  prosecution  was  closed  and  formal 
charges  were  drawn  up,  and  the  accused  had 


''themr 

In  our  opinion,  the  deputing  Mr.  Lary- 
more to  take  in  an  irregular  way  the  state- 
ments of  the  witnesses  whom  the  prisoner 
meant  afterwards  to  call  in  support  of  his 
defence    was    most    unfortunate.     It    was 


given  the  names  of  the  witnesses  whom  he  ,  quite  illegal  and  unjustifiable. 

intended  to  call,  Mr.  Larymore  was  deputed        The  District  Magistrate,  Mr.  Harrison,  in 

by  his  brother  Magistrates  to  go  and  take    his  judgment  says  that,  when  "the  Court 


the  depositions  of  some  of  these  witnesses. 
Mr.  Harrison,  in  his  judgment,  says: 
"  When  the  witnesses  for  the  defence  were 
**  named,  most  of  them  were  connected  with 
"  the'  jail.  As  it  would  certainly  be  said, 
*'by  whatever  party  they  gave  evidence 
*'  against,  that  they  had  been  tampered  with, 
'*  the  Court  suggested,  and  both  sides  agreed 
"  that  these  statements  had  better  be  taken 
"  down  at  once  in  the  presence  of  the  agents 
"  of  both  parties  and  of  one  of  the  Honor- 
"ary  Magistrates,  to  guard  against  subse- 
"qiient  deviation.  Accordingly,  they  were 
*'  questioned,  and  their  answers  recorded,  in 
*Mhiswayon  the  12th  and  13th  November, 
"and  the  statements  are  placed  with  the 
"record  for  the  use  of  either  party,  though 
"not     themselves       evidence."      We      are 


suggested  that  these  persons  should  be 
examined  at  once"  in  the  presence  of  one  of 
the  Honorary  Magistrates,  both  sides  agreed 
that  this  had  better  be  done."  And  doubt- 
less he  relies  on  that  "  agreement "  as  justi- 
fying and  sanctioning  what  was  done.  So 
as  regards  the  objection  taken  to  Mr.  Lary- 
more's  being  on  the  Bench  and  to  Mr.  Harri- 
son's own  presence  there,  he  relies  on  the 
consent  given   by  the  prisoner  in  the  first 

instance. 

The  District  Magistrate  has  throughout 
ihese  proceedings  treated  them  very  much 
as  if  they  had  been  proceedings  pending 
in  a  civil  suit,  and  has  lost  sight  of 
the  wide  difference  which  exists  between 
a  civil  suit  and  a  criminal  prosecution. 
Criminal  proceedings  are  bjidinmless  they 
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are    conducted   in   the   manner   prescribed  I  he  objected  to  the  composition  of  the 

by  law;  and  if  they  are  substantially  bad    he  was  warned  that  Mr.  Harrison  and 

in  themselves,  the  defect  will  not  be  cared    Larymore    were   both    ven*   important 

by  any  waiver  or  consent  of  the  prisoner,    nesses  for  the  prosecution. 

When    the    irregularities    are   all    unfavor-       The   record  of  the  case  does  not 

able  to  the  prisoner,  a?,  in  our  opinion,  they 

clearly    were    in    the    present    case,    it    is 

impossible    for  any    Court   to    consider    a 

waiver  or  consent  as  binding  on   him.     It 

is  the  duty  of  Magistrates  and  all  Criminal 

Courts  to  follow  the  procedure  prescribed 


that    when   the  prisoner  was    first 
before  this,  Bench,   he  was  asked 
he  objected  to  its  composition,  excq)t 
Mr.  Larymore  deposes  to  the  fact  «l 
is  confirmed  bv  Mr.  Harrison  in  his  ii 
ment.     It    is    a    matter    of    comparadi 


by  law,  and  there  is  no  law  which  sane-  litile  consequence  whether  it  is  reco 
tions  their  intentional  departure  from  that  or  not.  But,  if  the  Magistrates  reaMf 
procedure,  and  their  attempting  to  protect  intended  to  rely  on  the  prisoner's  cobsqbIp 
themselves  against  the  consequences  of  that  consent  ought  to  have  been  formal^ 
such  departure  by  getting  the  accused  and  accurately  recorded  at  the  time  it  i« 
person  to   say   he   consents  to   it.     In   the    given.  | 

mofussil,  most  prisoners  not  properly  defend-  On  these  grounds,  and  without  enteiiag:] 
ed  would  probably  assent  to  any  irregu-  into  the  other  objections  which  the  prisonerij 
larity  which  the  Judge  or  Magistrate  trying  Counsel  take  to  the  conviction,  we  ihiokj 
him  chose  to  suggest.  There  would  be  an  it  clear  that  there  have  been  most  serioa^ 
end  to  all  procedure  if  such  an  assent  were  |  and  material  errors  in  the  proceediBp| 
held  to  warrant  material  and  important  in  this  case,  which  have  been  greatlr  to] 
irregularities.  the  prejudice   of  the   prisoner.     We  theie-l 

But,  after  all,  what  really  was  the  nature  >  fore  set  aside  the  conviction  and  sentence] 
of  the  consent  given  by  the  prisoner  as  ,  and  order  that  the  prisoner  be  discharged,! 
to  the  composition  of  the  Bench  ?  After  and  that  the  fines,  if  paid,  be  refunded  toi 
the  witnesses  for  the  prosecution  had  been  ,  him. 

examined,  formal  charges  were  on  the  loth  '  The  Magistrate  of  the  District, no doabt,bi4J 
of  November  drawn  up,  and  the  plea  of  authority  to  direct  that  this  case  should  be 
"not  guilty"  was  recorded.  The  accused  |  tried  by  a  Bench  of  Magistrates.  Bat  a  coin* 
gave  the  names  of  his  witnesses,  and  ,  plicated  and  somewhat  dillicult  case  like  tiis 
the  further  hearing  was  adjourned  to  the  1  is  by  no  means  one  which  it  is  desirable  to  place 
4th  of  December.  In  his  judgment,  Mr.  <  before  such  a  Court.  And  the  result  sfaois 
Harrison  says :  '*  After  the  charge  was  that  this  is  so.  The  case  is  one  in  whick 
**  drawn  up  and  the  case  resumed  after  the  the  strictest  accuracy  is  necessary,  whcwa 
"long  adjournment  for  the  defence,  the  the  proceedings  have  been  diffuse' and  loose 
"  accused's  Counsel  objected  to  the  composi-  i  in  the  highest  degree.  Moreover,  there  ii 
"tion  of  the  Bench,  both  to  Mr.  Larymore's  '  not  one  "judgment"  by  the  Court,  but  1 
"  presence  on  it  and  to  mine.  Except  under  '  series  of  judgments,  which,  to  say  the  lea* 
"  the  special  circumstances  of  the  case,  of  it,  is  most  inconvenient.  Mr,  Hanisoo 
"Mr.  larymore's  presence  on  the  Bench  writes  the  judgment  (a  most  voluminoBS 
"  might  obviously  be  questionable ;  and  ,  one)  on  the  first  charge,  and  says  that  be 
"hence,  before  commencing  the  trial,  the  !  concurs  with  Mr.  Larymore's  judgment  on  i 
"accused  and  his  pleaders  were  expressly  the  second  charge.  Mr.  Larjmore  ^ite$j 
"asked  if  they  had  any  objection  to  the  a  judgment  on  the  second  charge,  and  sajyj 
"composition  of  the  Bench,  when  they  he  concurs  in  Mr.  Harrison's  judgment oa 
"  distinctly  stated  that  they  had  none  what-  the  first  charge.  Dr.  Bachelor  writes  that 
"  ever,  &c."  he  concurs  in  the  judgments  of  Mr.  Harrison 

It  is  to  be  noted  that  the  objection  was  and  Mr.  Larymore.  And  the  two  Natiie 
raised  and  pressed,  before  the  case  had  j  Magistrates  write  a  long  judgment  of  their 
proceeded  further  than  the  point  of  drawing  j  own.  All  the  five  Magistrates,  however  do 
up  formal  charges,  and  recording  the  plea  1  join  in  signing  in  a  regular  way  the  final 
of  "not  guilty,"  also  that,  before  that  '* finding  and  sentence "  of  the  Court, 
time,  both  Mr.  Harrison  and  Mr.  Larymore  |  The  case  comes  before  us  under  somewhat 
had  given  evidence  as  witnesses  on  behalf  peculiar  circumstances,  for  the  prisoner  avail- 
of  the  prosecution.  But  it  is  not  stated,  J  ed  himself  (as  to  a  portion  of  his  case  at 
and  there  is  nothing  to  lead  us  to  suppose,  least)  of  his  right  of  appeal  to  the  Si^oa^ 
that,  when  llie  prisoner  was  asked   whether   Judge.     The     appeal     was     unsuccessful. 
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JMh  he,  in  his  petition,  repeated  his 
fectk>ns  to  the  constitution  of  the  Court 
tAch  tried  him. 

tootwithstanding  that  the  appeal  was 
faussed,  it  appears  to  us  that  the  irregu- 
^ties  on  which  we  have  dwelt  are  so 
IS  and  so  important  as  to  render  it 
{rative  on  us  even  now  to  quash  the 
rfe  proceedings. 


b 

h 


The  3fst  May  1876. 

Present : 

ITon'bie  F.  B.  Kemp  and  F.  A.  Glover, 
Judges, 


rterial  error  in  judicial  proceeding— Retrial. 
In  the  Matter  of 
\     The  Petition  of  Hurriprosad  Dulta. 

Where  a  retrial  had  been  ordered  by  the  High  Court, 
the  ground  that  the  evidence  of  an  important  witness 
Dot  l)een  taken,  and  the  Court  of  first  instance,  after 
krding  the  evidence  of  that  witness,  refused  to  recon- 
all  the  old  evidence,  except  in  so  far  as  it  was 
ted  by  the  deposition  of  the  fresh  witness,  but  the 
\x  Appellate  Court  had  fully  reconsidered  all  the  evi- 
%  old  and  new,  and  adhered  to  its  former  decision, 
ig  that,  from  its  official  knowledge  of  the  fresh  wit- 
it  did  not  consider  his  evidence  trustworthy :  Held 
\f§  the  High  Court  that,  whatever  view  it  might  have 
Kdcen  of  the  decision  on  an  appeal  on  all  the  facts,  it 
iMld  not  set  aside  the  decision  on  the  ground  that  any 
tauterial  error  had  occurred  in  a  judicial  proceeding. 

^■ 

The  case  of  this  petitioner  was  before 
1^  Bench  on  the  5th  of  November  1875,* 
^ving  been  called  for  under  Section  297, 
^Criminal  Procedure  Code.  The  petitioner 
i;^  been  convicted  of  an  offence  under 
^"Section  409,  Indian  Penal- Code,  and  sen- 
[  toced  to  two  years'  rigorous  imprisonment. 

We  were  of  opinion  that  the  record  dis- 
closed at  least  two  serious  errors  of  pro- 
cedure, by  which  the  petitioners  might  fairly 

♦  See  24  W.  R.,  C.  R. 


be  supposed  to  have  been  prejudiced,  and 
that  his  case  ought  to  be  reheard. 

We  pointed  out  that  the  evidence  of  the 
Extra  Assistant  Commissioner  ought  to  have 
been  taken,  and  that  the  omission  to  do  so 
was  prejudicial  to  the  petitioner,  and  afforded 
ground  for  the  interference  of  this  Court. 
We  further  remarked  that  the  petitioner 
had  not  had  a  reasonable  time  given  to  him 
by  the  Judicial  Commissioner  for  the  hear- 
ing of  his  appeal. 

With  reference  to  the  argument  then 
addressed  to  us  by  the  learned  Counsel  for 
the  petitioner,  m.,  that,  "because  the  evi- 
"  dence  was  discrepant,  this  Court  would  be 
"justified,  as  a  Court  of  revision,  in  treating 
"this  case  as  a  conviction  arrived  at  on 
"no  legal  evidence,"  we  intimated  our  opi- 
nion that  "a  decision  given  on  evidence, 
"which  was  in  some  parts  discrepant,  and 
"about  which  there  might  be  considerable 
"question,  would  not,  even  if  this  Court 
"thought  the  evidence  doubtful,  be  a  ma- 
"terial  error  in  a  judicial  proceeding."  It 
was  not  contended  that  the  petitioner  had 
been  convicted  on  no  evidence,  but  that  the 
evidence  was  discrepant,  and  such  as  different 
persons  might  entertain  different  opinions 
about. 

We,  therefore,  sent  back  the  case  with 
directions  "to  take  the  evidence  of  the 
"  Extra  Assistant  Commissioner,  and  to  retry 
"the  case  after  hearing  that  evidence." 
Further,  "  that,  in  the  event  of  an  appeal  to 
"the  Judicial  Commissioner,  the  provisions 
"  of  Section  278,  Criminal  Procedure  Code, 
"  should  be  attended  to,  and  reasonable  time 
"given  within  which  the  petitioner,  or  his 
"Counsel,  or  authorized  agent,  might 
"  appear." 

The  evidence  of  the  Kxtra  Assistant  Com- 
missioner, after  some  delay,  has  been  recorded, 
and  the  case,  with  this  additional  evidence, 
came  before  Mr.  Mathews,  Assistant  Com- 
missioner, who  was  not  the  officer  who  first 
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tried  the  case.  He  has  upheld  the  finding 
and  sentence  of  his  predecessor,  Captain 
^ficheU,  Assistant  Commissioner,  although 
he  was  of  opinion  that  the  sentence,  "  con- 
"  sidering  llie  comparatively  small  value  of 
"the  property,  and  the  terrible  infficiion 
"  which  the  undergoing  of  rigorous  imprison- 
"  ment  must  be  to  a  man  like  the  accused, 
''who  too  has  previously  borne  an  unblem- 
•'  ished  character,  was  extremely  severe. 

On  appeal,  the  conviction  and  sentence 
have  been  upheld  by  the  Judicial  Commis- 
sioner. 

The  petitioner  again  moved  this  Court. 
The  main  grounds  of  his  petition  are :  isi, — 
1'hatthe  Judicial  Commissioner  had  talked 
over  the  case  with  Mr.  Mathews,  the  Assist- 
ant Commissioner,  and  influenced  that  ofli- 
cer  in  his  decision.  2ndly. — That,  although 
the  Assistant  Commissioner,  Mr.  Mathews, 
stated  as  his  opinion  that  there  actually 
were  what  appear  at  first  sight,  at  any  rate, 
serious  objections  to  the  credibility  of  the 
evidence  for  the  prosecution,  arising  chiefly 
from  the  inconsistency,  partiality,  and  animo- 
sity of  certain  witnesses,  yet  he  declined 
to  consider  the  said  objection,  on  the 
ground  that  it  must  have  been  considered 
by  his  predecessor,  Captain  Michcll,  and 
the  Judicial  Commissioner ;  and  that  he, 
Mr.  Mathews,  was  not  required  by  this 
Co\jrt  to  form  any  independent  judgment 
in  the  case.  jr</.-  -That,  on  the  appeal 
coming  before  the  Judicial  Commissioner, 
that  officer  discredited  the  evidence  of  the 
Kxtra  Assistant  Commissioner  on  grounds 
wholly  unconnected  with,-  and  not  appearing 
on,  the  record  and  solely  founded  on  infer- 
ences drawn  by  the  said  Judicial  Commis- 
sioner from  matters  within  his  personal 
knowledge,  ^ih, — That  the  said  Assistant 
Commissioner  and  Judicial  Commissioner 
have  committed  material  errors  in  the 
course  of  the  trial  and  in  the  appellate  stage 
of  the  case. 


The  first  ground  is  not  supported  hj 
evidence,  and  is  an  unwarranted  re 
upon  the  local  authorities. 

On  the  second  ground,  we  find,  on  t 
to  the  decision  of  the  Assistant  Commit 
Mr.  Mathews,  who  took  op  the  ca 
the  remand  by  this  Court,  that  he  consid 
that  he  was  not  at  liberty,  nor  called  upon^  iflf 
decide  upon  the  value  of  the  previovl 
!  evidence,  except  in  so  far  as  the  depoatiot' 
'  of  the  Kxtra  Assistant  Commissioner  affeoei 
it.  The  passage  alluded  to  in  the  petittOBer'i: 
'  petition  to  this  Court  also  occurs  in  iht 
I  judgment  of  the  Assistant  Commissioner. 


With  reference  to  the  addiuona!  evideoa; 


1 


that  of   the  Kxtra  Assisunt  Commissioiie!;  1 
which  has  been  taken  by  order  of  the  Com,  \ 
Mr.     Mathews    observes    that    the    T:sti%^  \ 
Assistant  Commissioner  might  have  entirely 
forgotten  "  the  fact  that  a  mere  verbal  stale- 
**  ment  was  made  to  him  by  the  complainant  \ 
**  that  he  made  over  the  elephant  tusks  to 
"  the  accused,  the  petitioner." 

There  can,  we  think,  be  no  doubt  tba  ^ 
Mr.  Mathews  formed  no  independent  opinion 
upon  the  whole  evidence;  in  short,  that  he^ 
did  not  retry  the  case,  as  he  was  directed 
to  bv  our  order  of  remand.  And  if  his 
decision  had  been  simply  affirmed  by  the 
Judicial  Commissioner  on  appeal,  we  should 
have  thought  it  right  to  order  a  new  trial; 
but  we  find,  on  turning  to  the  decision  <rf 
the  Judicial  Commissioner,  that  be  states 
that  "he  has  again  gone  carefully  through 
'*  the  case,  and  that  he  maintains  the  opinion 
"  previously  entertained  by  him,  viz,,  that  the 
"  evidence,  considered  as  a  whole,  inclading 
*'  that  of  the  Extra  Assistant  Commissioner, 
"  fully  sustains  the  charge  preferred  against 
"  the  accused,  and  that  no  doubt  existed  in 
"  his  mind  as  to  the  guilt  of  the  accused." 
The  Judicial  Commissioner  further  states 
that  he  greatly  regrets  that  the  Extra 
Assistant  Commissioners  evidence  cauDOt 
be  relied  on,  and  he  refers  to  the  conduct 
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officer  whilst  in  charge  of  the  Gola- 

Sub-division    and    to    other    circum- 

officially    known    to    the    Judicial 

^missioner,  which  made  it  impossible  for 

to  regard  the  Extra  Assistant  Commis- 

as  a  reliable  witness.     His  opinion 

le  whole  case  is  clear  as  to  the  guilt 

accused.    We  are,  therefore,  of  opinion 

whatever  view  we  might  have  taken 

le  evidence,  had  the  case  come  before 

an  appeal  upon  the  whole  of  the  facts, 

innot,  as  a  Court  of  revision,  say  that, 

je  the  evidence  is  in  some  respects 

repant,  that  there  is  no  evidence  upon 

;h  a  conviction  under  Section  409  could 

legally  arrived  at.     We,  however,  think 

I  the  sentence  is  too  severe,  and  we  reduce 

six  months'  rigorous  imprisonment. 


The  16th  June  1876. 


Prtsenl : 


Ilon'ble  F.  B.  Kemp  and  1\  A.  Glover, 

Judges, 

Snmmons  case— Dismissal^Acquittal. 


(Miscellaneous  Case.) 

Irfan  Biswas,  Pelitioner, 

versus 

Jinnut  Bibec,  Opposite  Pariy, 

Baboo  Bungshee  Dhur  Sein 
for  the  Petitioner. 


Bdboo  Juggodanund  Mookerjee 
for  the  Opposite  Party. 


accu2»ed,  ai^inst  whom,  after  such  an  acquittal,  no  fur- 
ther proceedinsrs  in  respect  of  the  same  act  can  be 
taken  under  a  different  charg'e. 

Kemp,  J, — The  petitioner  was  charged 
of  an  offence  under  Section  447)  ^"^  ^h«tt 
was  the  charge  he  pleaded  to. 

The  Deputy  Magistrate,  after  making  a 
local-investigation,  and  after  taking  evidence 
on  both  sides,  found  that  the  plaintiff  was  not 
in  the  exclusive  enjoyment  of  the  fruit 
of  the  garden,  the  subject  of  dispute.  He 
also  found  on  the-  evidence  of  Moulvie 
Hassan  that  the  complainant  Jinnut 
Bibee  had  relinquished  her  jumma  of  the 
garden  in  (juestion  ;  and  he  dismissed  the 
case  and  discharged  the  accused. 

I'he  Magistrate  now  takes  up  the  case  as 

if  the  charge  had  been  one  of  theft,  and  he 

I  directs  that  a  warrant  be  issued  against  the 

petitioner,  and  that  the  case  come   before 

him  to  be  disposed  of. 

W^e  granted  the  petitioner  a  rule  to  show 
cause  why  the  order  of  the  Magistrate  should 
not  be  set  aside.  Nobody  appeared  to  show 
cause  when  the  case  was  taken  up.  But 
when  the  Court  was  delivering  judgment. 
Baboo  Juggodanund  appeared  for  the  opposite 
party,  and  we  refused  to  hear  him. 

This  was  a  case  under  Section  447^  It 
was,  therefore,  a  summons- case.  Under  Sec- 
tion 212  of  the  Criminal  Procedure  Code, 
the  Deputy  Magistrate  having  framed  a 
charge  under  Section  447,  and  dismissed  the 
case,  that  dismissal  amounted  to  an  acquittal. 

We,  therefore,  think  that  no  further  pro- 
ceedings can  be  taken  against  the  petitioner 
on  a  different  charge,  which  he  has  not  at  any 
time  been  called  upon  to  answer. 

The  rule  is  made  absolute. 


'he  dtami:>sal  of  a  case  in  which  a  sunitnons  issues 
the  first  instance  amounts  to  an  acquittal  of  the 
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The  i6lh  June  1876. 


Present : 


The  Mon'ble  A.  G.  Macpherson  and  G.  G. 

Morris,  Judges, 


Jurisdiction— Reviyal  of  compbunt  after 

discharge. 


(Miscellaneous  Case.) 


The  Queen 


versus 


/uhoorul  Iluq  and  others,  Petitioners, 


Mr,  R,  E,  Twiddle  and  Moonshee  Mahomed 
Yusoofiox  the  Petitioners. 


Baboo  Juggodanund  Mookerjeey  the  Junior 
Government  Pleader,  for  the  Crown. 


Where  a  iJeputy  Masristrate,  under  Section  210,  Cri- 
minal Procedure  Code,  permitted  a  complainant  to  with- 
draw a  complaint  which  was  not  considered  heinous, 
and  discharged  the  accused,  and  the  District  Mag'is- 
trate  revived  the  case  against  the  accused  at  the 
instance  of  the  Commissioner:  Held  that  the  Magis- 
trate had  no  jurisdiction  to  act  as  he  did. 


Macpherson,  J. — This  is  an  application 
to  quash  an  order  of  the  Magistrate  of 
Monghyr  of  the  28th  of  April,  reviving  the 
prosecution  against  the  present  petitioners 
and  others,  and  to  stay  all  further  proceed- 
ings in  the  matter. 

A  complaint  was  made  against  the  peti- 
tioners on  the  27th  of  October  last  under 
Sections  143  and  323,  Indian  Penal  Code, 
of  rioting  and  causing  hurt.  A  variety  of 
proceedings  were  held,  and  on  the  24th  of 
January,  Mr.  Reily,  the  Deputy  Magistrate, 
before   whom  the   complaint   was  pending, 


having  examined  the  witnesses  for  the  pg^m 
secution,  drew  up  charges  against  the  peij 
tioners,  under  Sections  147  and  325,  daif- 
ing  them  with  rioting  and  causing  grievoH 
hurt.  These  charges  were  drawn  ap  oii| 
the  24th  of  January,  when  the  ist  of  Marchj 
was  fixed  for  proceeding  with  the  taatiA 
and  the  witnesses  for  the  prosecution  ordoqC 
to  attend  on  that  day.  The  witnesses  dl| 
not  attend  on  the  1st  of  March,  and  on  ikej 
next  day,  Mr.  Reily  was  transferred  fiatl 
his  office,  and  was  succeeded  by  Mr.  Han^iH 
ton.  On  the  3rd  of  March,  Mr.  HiiDptoii«| 
exercising  his  powers  under  Section  328,' 
Criminai  Procedure  Code,  resolved  to  bcgjii 
de  novo  with  the  case,  and  fixed  the  2tdk; 
of  March  for  taking  the  evidence  of  dsL^ 
prosecutor  and  his  witnesses.  What  hap< 
pened  on  the  aoth  of  March  does  vtiL, 
exactly  appear;  but  on  the  21st  Mardi 
the  prosecutor  presented  a  petition  to  Mr«; 
Hampton,  representing  that  he  lacked  meaii 
to  carry  on  the  prosecution,  and  asking  tfalt 
the  charge  might  be  withdrawn  and  ik 
case  put  an  end  to.  On  this  Mr.  Hampten 
made  the  following  order :  "  In  this  case 
''  it  appears  that  the  complaint,  as  origiioilf 
"instituted,  was  of  a  trivial  nature.  Tbc 
"prosecution  states  that  he  does  not  wisli 
"to  proceed  with  the  case,  and  to  commeooe 
"  the  trial  de  novo.  Under  the  circaiB' 
"  stances,  1  do  not  see  that  there  is  any 
"advantage  to  be  gained  in  commeociD^ 
"afresh  a  case  which  was  instituted  several 
"months  ago,  and  which  the  prosecutor 
"does  not  wish  to  proceed  with.  I  strike 
"off  the  case,  and  direct  that  the  defendano 
"be  discharged."' 

This  was  on  the  21st  of  March.  On  tbe 
28th  of  April,  Mr.  Lockwood,  the  Magistrate 
of  the  District,  acting  on  certain  insiructioas 
from  the  Commissioner,  which  are  not  before 
this  Court,  directed  that  the  prosecution 
should  be  revived  and  proceeded  ^vilh,  wH 
before  Mr.   Hampton  in  whose  Court  tbe 
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case  had  been  pending,  but  before  the  Joint 
Magistrate  of  Monghyr. 

The  petitioners  object  to  this  order  of 
the  Magistrate  reviving  the  prosecution. 
They  contend  that  the  complainant  having 
been  permitted  by  the  Deputy  Magistrate 
(under  Section  210)  to  withdraw  his  com- 
plaint, and  the  complaint  having  been,  in  fact,  | 
withdrawn,  it  cannot  again  be  entertained. 

We  think  the  objection  is  good,  and  that 
the  Magistrate  had  no  jurisdiction  to  direct 
the  prosecution  to  be  revived  and  continued 
in  the  manner  he  has  done.     It  is  true  that  I 

Mr.  Reily  had,  on  the  24th  January,  drawn  I 

I 

up  a  charge  of  grievous  hurt  against  the  ; 
accused ;  but  on  Mr.  Reily' s  removal  from 
ofhce,  Mr.  Hampton,  acting  under  Section 
328,  resolved  to  commence  afresh.  Having 
determined  to  adopt  this  course,  Mr.  Hamp- 
ton was  right  in  thinking  that  the  matter  i 
was  before  him  on  the  foundation  of  the 
original  complaint  as  laid  before  Mr.  Reily. 

It  seems  to  us  clear  that,  under  Section  ! 
2 10,  the  complaint,  having  been  withdrawn,  ' 
could  not  be  entertained  again.  It  seems 
to  us  further,  on  a  consideration  of  Mr. 
Hampton's  order,  that  there  is  no  reason 
for  supposing  that  he  acted  otherwise  than  : 
rightly  in  allowing  the  charge  to  be  with- 
drawn. If  the  offence  of  these  petitioners 
was  a  very  serious  one,  it  is  remarkable  that, 
between  the  making  the  complaint  on  the 
25th  of  October  and  the  2nd  of  March, 
when  Mr.  Reily  was  transferred  to  another 
station,  the  case  had  gone  no  further  than 
the  examination  of  the  witnesses  for  the 
prosecution  and  drawing  up  charges.  If 
the  case  was  of  any  great  consequence,  it 
ought  to  have  been  tried  and  disposed  of 
long  before  the  2nd  of  March. 

We  quash  the  order  of  the  Magistrate 
of  Monghyr  of  the  28ih  April  last,  and  all 
subsequent  proceedings. 


The  nth  July  1876. 


Present : 


The  Hon'ble  A.  G.  Macpherson  and  G.  G. 

Morris,  Judges, 

Mischief— Sommary  trial—Section  227,  Cri- 
minal Procedure  Code. 

Criminal  Rule  No.  176  of  1876. 

In  the  Matter  of 

Issur  Chunder  Mundle  and  others. 
Petitioners^ 

versus 

Rohim  Sheik  and  others.  Opposite  Parties, 

Messrs.  Branson  and  Palit  and  Bahoos 
Krishna  Komul  Bhuttacharjee  and  Mohit 
Chunder  Bose  for  the  Petitioners. 

Bahoos  Kali  Mohun  Doss  and  Bhohany 
Churn  Dutt  for  the  Opposite  Parties. 

A  summary  trial  under  Section  227,  Criminal  Proce- 
dure Code,  being  intended  to  apply  only  to  short  and 
simple  cases,  where  little  evidence  is  needed:  Held 
that  the  proceedings  of  a  Magistrate  thereunder,  cover- 
ing more  than  130  pages  and  occupying  7  days,  were 
an  abuse  of  the  law.  Held  also  that  a  hontUfide  claim 
of  title  deprives  a  Magistrate  of  jurisdiction  to  deal  with 
a  criminal  charge  in  a  summary  way. 

Also  that,  in  order  to  convict  one  of  the  offence  of 
mischief  under  Section  436,  Indian  Penal  Code,  it  is  for 
the  prosecution  to  prove  that  the  accused  caused  damage 
with  a  wrongful  intent — with  a  knowledge  that  he  was 
not  justified  in  doing  it,  and  that  the  party  under  whose 
orders  he  was  acting  had  no  real  title. 

In  this  case,  certain  persons  have  been 
convicted  under  Section  426,  Indian  Penal 
Code,  of  the  offence  of  mischief,  and  sen- 
tenced to  a  fine  of  Rs.  20,  or  fifteen  days^ 
rigorous  imprisonment  each.  The  mischief 
charge.!  was  the  causing  cattle  to  trespass 
and  graze  on  the  prosecutor's  land. 

The  proceeding  was  nominally,  by  way  of 
summary  trial,  under  Section  227,  &c., 
Criminal  Procedure  Code.  Practically,  it 
was  a  very  hoily  contested  suit,  in  whjch  the 
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does  not  bar  the  revival  of  a  prosecution 
for  the  same  offence,  yet  the  legislature  never 
intended  that  the  prosecution  could  be  revived 
on  the  evidence  alreadv  heard  and  dis- 
believed;  it  can  only  be  revived  on  fresh 
and  reliable  evidence,  for  otherwise  there 
will  be  no  end  of  revivals  and  tutoring  wit- 
nesses, and  will  cause  a  good  deal  of  annoy- 
ance and  trouble.  It  was  further  contended 
that  it  is  only  when  the  order  of  discharge 
is  made  improperly,  namely,  when  an  accused 
is  discharged  without  taking  the  evidence 
of  witnesses  for  the  prosecution,  that  a  fur- 
ther enquiry  can  be  made,  or  the'  matter 
revived.  In  this  case,  all  the  witnesses  called 
for  the  prosecution  were  examined,  and  there- 
fore the  discharge  was  legal  and  proper. 

Decision  of  the  Court. 
It  seems  to  us  to  be  clear  that  this  case 
came  before  the  Magistrate  under  Section  295 
of  the  Criminal  Procedure  Code,  and  that 
it  was  in  the  first  instance  dealt  with  by  the 
Magistrate  under  that  Section.  That  being  so, 
his  proper  and  only  course  was  to  proceed  under 
Section  396  to  report  the  case  for  orders  to  the 
High  Court,  which,  under  Section  297,  might 
have  ordered  the  accused  persons  to  be  tried, 
rf  of  opinion  that  they  had  been  improperly 
discharged.  A  case  K^Re  Syda  Bin  Satya) 
quoted  by  Mr.  Prinsep  in  his  last  edition 
of  the  Code  of  Criminal  Procedure  as  having 
been  decided  by  the  High  Court  has  been 
referred  to  as  showing  that  the  Magistrate 
was  right  in  the  course  he  adopted,  but  that 
case  is  not  reported  in  the  regular  reports 
of  the  Bombay  High  Court,  nor  have  we 
been  able  to  find  any  report  of  it.  The 
lull  facts  with  which  the  Bombay  Court 
had  dealt  are  not  before  us,  and  we  are  unable 
to  say  how  far  the  Court  may  really  have 
gone,  and  the  note  we  have  of  this  decision 
is  of  little  value,  and,  taking  it  as  it  stands, 
we  are  not  prepared  to  agree  with  it  as 
regards  the  case  coming  before  the  Magis- 
trate under  Section  395. 


Dealing  with  the  matter  under  Sections  194. 

and  297,  we  think  there  is  a  material  errar 
in  the  Magistrate's  proceedings,  and  thai  lai 
order  directing  the  Joint  Magistrate  to  ester*: 
tain  the  fresh  complaint  now  made  and  d 
subsequent  proceedings  ought  to  be  quashed. 

Whatever  may  have   led   to  the  varaai 
delays  which  have  occurred  in  the  pn^eco- 
tion  of  this  since  the  21st  July  1875,  tfaeie; 
is  no  doubt  that  great  and  unfortunate  ddsjs.- 
have  taken  place.     It  is  as  a  rale  most  nn&#i 
and  undesirable  in  every  way  to  wder  a| 
accused  person  to  be  tried  over  and  over 
again  for  the  same  offence,   unless  uado 
very  peculiar  circumstances.    In  the  prtseot 
insunce,  there  is  nothing  peculiar  in  te 
circumstances  to  warrant  a  third  trial,  aad 
it  seems  to  us  wrong  and  improper,  within  tbe 
meaning  of  Section  294,  that  an  order  sbodd 
be  made  directing  the  prosecuticm  to  be  nov 
commenced. 

The  order  of  the  loth  day  of  Febniaiy 
and  all  subsequent  proceedings  are  quashed. 


The  2nd  June  1876. 
Present  : 

The  Hon'ble   L.    S.    Jackson   and   \V.  F. 
McDonell,  yudges. 

Proceedings  under  Section  530,  Crimuial  Pr»- 
cedure  Code— Breach  of  the  peace — ^Attadmeak 

Reference  to  the  High  Courts  under  Sectim 
2g6  of  the  Code  of  Criminal  Proceinrii 
by  the  Sessions  yudge  of  2\pperah, 

The  Queen 

versus 

Kaly  Kishore  Roy,  isi  party,  Kaly  Nath 
Roy,  2fid  party^  and  Guggun  Chunder 
Roy,  ^rd  party. 

Where  a  Magistrate,  being  in  doubt  as  to  «htdi  ot 
two  persons  was  rightful  owner  of  some  disputed  pro- 
perty, attached  it  in  order  to  prevent  a  breadi  of  tlie 
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>eace,  and  released  it  on  their  comings  to  an  agreement, 
3ut  subsequently  re-attachcd  it  on  the  appearance  of  a 
:hird  claimant,  from  whose  attempt  to  obtain  possession  I 
a.  breach  of  the  peace  was  apprehended:  Held  that 
the  Magistrate  was  only  competent  to  order  a  fresh 
attachment  after  takinf;^  the  preliminary  steps  under  | 
Section  530,  if,  on  completion  of  enquiry,  he  found  him- 
self  in  the  position  described  in  Section  531 ;  and  that,  if 
there  was  any  new  dispute,  he  ought  to  have  proceeded 
ef^  novo  ;  but  that  the  best  course  to  pursue  would  be 
to  exert  his  powers  under  Chapter  XXXVI 1. 

Jackson,  J. — The  Magistrate's  order 
appears  to  be  illegal,  but  we  do  not  consider 
that  the  course  suggested  by  the  Sessions 
Judge  in  his  ineffectual  note  of  5th  April 
Is  the  one  which  ought  to  have  been  taken. 

It  appears  that  the  original  parties  to  the 
dispute  have  settled  their  differences,  and 
the  Magistrate,  on  being  certified  of  this, 
ought  to  have  taken  of!  the  attachment 
which  was  brought  about  by  his  inability  to 
determine  as  between  them  with  whom  the 
possession  lay. 

It  seems  that  a  new  claimant  has  appeared, 
and  the  Magistrate  alleges  an  apprehension 


The  6th  June  1876. 

Present  : 

The  Hon'ble  Louis  S.  Jackson  and 
W.  F.  McDonell,  Judges. 

Mischief-— Guilty  knowledge  or  intent-— Breach 
of  embankment — Summary  procedure. 

(Miscellaneous  Cases.) 

No.  1 01,  Pran  Nath  Shaha,  Pelilioner, 

Baboo  Mohinee  Mohun  Roy  for  the 
Petitioner. 

No.  102,  Roma  Nath  Banerjee^  Petitioner, 

Mr,  \V,  Jackson  and  Baboo  Chunder 
Madhub  Ghose  for  the  Petitioner. 

Where  an  accused  person  had,  at  the  instance  of  the 
Magistrate  who  had  come  across  him  while  out  walking 
one  morning,  been  placed  on  his  defence  for  mischief, 
and  summarily  tried  and  sentenced  to  two  months* 
rigorous  imprisonment ;  and  the  Magistrate  had,  by  a 
letter  to  the  Registrar  of  the  High  Court,  furnished  the 
explanation  that  the  accused  had,  while  extending  a 


that,  if  the  attachment  is  removed,  this  claim-  ;  garden  and  laying  the  foundation  of  a  house,  encroach- 

ant  will  seek  to   obtain   possession,    and,    in  |  ^^  on  the  inner  slope  of  a  river-embankment,  and  there- 

by  endangered  the  safety  of  the  whole  station  :  Held, 


his  endeavour,  to  do  so,  will  commit  a  breach 
of  the  peace. 

But  he  has  no  authority  either  to  maintain 
the  old  attachment  or  to  make  a  new  one 
on  this  account,  because  he  is  only  com- 
petent to  order  such  attachment  after  he 
has  taken  the  preliminary  steps  under  the 
530lh  Section,  and  after  enquiry  finds  himself 
in  the  position  described  in  Section  531. 

As  regards  the  new  dispute,  therefore,  if 
there  be  any,  he  must,  if  he  sees  occasion, 


firstly y  that  in  order  to  justify  a  conviction  for  the  offence 
of  mischief,  it  must  appear  that  the  accused  person  had 
done  a  particular  act  with  intent  to  cause,  or  knowing 
it  to  be  liksly  to  cause,  wrongful  loss  j  and  that,  as  the 
house  and  garden  on  which  the  accused  was  engaged 
would  be  the  first  to  be  swept  away  in  the  event  of  the 
dreaded  breach  in  the  bund  and  consequent  irruption 
of  the  river,  such  guilty  knowledge  or  intent  could  not 
reasonably  be  inferred  on  his  part ;  and,  secondly,  that» 
in  a  case  of  this  kind,  where  Government  had  been  made 
prosecutor,  but  no  complaint  had  been  offered  to  the 
Magistrate,  who  had  acted  on  his  own  impulse,  the  Ma- 
gistrate had  erred  seriously  in  dealing  with  the  case 


proceed    de   novo    under    Section    530.      But  i  *"™"'*"ly»  ^^^^  sentencing  ofiF  the  accused  to  imprisan- 

the  much  preferable  and  simpler  course 
would  be  to  exert  the  powers  given  him 
by  Chapter  XXXVII.,  Code  of  Criminal 
Procedure. 

The  attachment  is  hereby  set  aside,  and 
is  further  declared  of  none  effect  from  the 
date  of  the  Magistrate  being  certified  of 
the  settlement  of  the  original  dispute. 


Jackson,  J, — The  petitioner  before  us, 
Roma  Nath  Banerjee,  resident  of  Maldah, 
has  been  convicted,  under  Section  426  of 
the  Indian  Penal  Code,  of  the  offence  of  mis- 
chief, before  the  Magistrate  of  the  district 
of  Maldah,  under  the  summary  procedure 
prescribed  in  Chapter  XVIII.  of  the  Code 
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of  Criminal  Procedure,  and  has  been  sentenced 
to  rigorous  imprisonment  for  two  months. 
The  information  afforded  to  the  Court  of 
revision  in  these  cases  is  extremely  scanty; 
but  that  which  is  contained  in  the  extract 
register  sent  up  in  this  case,  containing  the 
paiticulars  prescribed  by  Section  227,  is 
supplemented  in  some  degree  by  a  letter 
from  the  Magistrate  himself,  which  has  been 
addressed  to  the  Registrar  of  this  Court 
in  answer  to  an  affidavit  fikd  in  this  matter 
by  Ram  Lall  Eanerjee,  the  brother  of  the 
petitioner.  From  that  letter  and  from  the 
register,  it  appears  that  the  Magistrate  of 
the  district,  having  learnt,  shortly  after 
his  arrival  at  the  station  of  Maldah,  in  a 
private  conversation  with  the  Assistant 
Magistrate  and  the  Superintendent  of  Police, 
that  some  persons  were  committing  acts 
which,  in  their  opinion,  endangered  the 
safety  of  a  large  public  embankment,  direct- 
ed some  enquiry  to  be  made  and  followed 
up  that  order  by  himself  walking  out  the  next 
morning  in  that  direction.  In  the  course  of  his 
walk,  he  came  upon  the  petitioner,  who  was 
at  the  time  engaged  in  superintending  some 
work,  not  on  his  own  account,  nor  in  the 
capacity  of  a  servant  or  paid  agent,  but 
simply  to  oblige  the  owner,  the  Maharajah 
of  Burdwan ;  and  it  appears  from  the  terms 
of  the  conviction  that,  in  the  opinion  of  the 
Magistrate,  the  defendant  had  been  "  proved 
"conclusively  to  have  cut*  away  a  part  of 
**  the  slope  above  the  toe  for  the  purpose  of 
'*  erecting  a  house,  and  extending  a  mango- 
*'  garden  now  belonging  to  the  Maharajah  of 
"  Burdwan,  for  whom  he  appears  to  be  act- 
"  ing ; ''  and  further  that  the  "  evidence  shows 
*'  that  a  cutting  like  this,  especially  in  an  old 
"  bund,  is  in  the  highest  degree  dangerous, 
<'  and  cannot  be  repaired  so  as  to  be  as  strong 
"as  before.  A  burst  on  the  bund  would 
"  sweep  the  station,  the  waters  of  the  Bhagi-^ 


^  The  extent  uf  cutting  is  not  btated. 


"rutty  pouring  over  it  to  join  the  Maha- 
"nuddy."  And  the  Magistrate  staler  that 
in  this  view  of  the  case  it  is  that  he  passes 
a  severe  sentence.    Now,  in  order  to  justilf 

a  conviction  for  the  offence  of  mischief,  it 

i 

must  appear  that  the  person  accused  had 
done  a  particular  act  with  intent  to  cause,  or  \ 
knowing  that  lie  is  likely  to  cause,  wrongM   j 
loss  or  damage  to  the  public  or  to  any  per*  ; 
son.    Doubtless,  therefore,  if  it  appeared  ia 
this  case  that  the  accused  knew  that  the  act  ' 
which  he  was  doing  was  one  likely  to  cause 
wrongful  loss  or  damage  to  the  publk,  or  | 
to  any  person,  he  would  come  technically 
within  the  meaning  of  Section  425,  altlioogfi  i 
even    then   he   would   certainly    not  jostlf 
incur  the  extremely  severe  sentence  which  has  ! 
been  passed  by  the  Magistrate  in  this  case. 
But   it  appears  to  us  that  the   connectkn 
bet^veen  the  act  done  by  the  accused,  and  the 
damage  or  loss  which  the  Magistrate  aii^ 
cipates,  is  so  remote  that  it  cannot  be  sitp- 
posed  to  have  been  present  in  the  mind  of 
the  accused  at  the  time  he  did  the  act.    ll 
is  impossible  to  conceive  that,  if  a  persoi 
engaged  in  laying  out  his  garden,  and  making 
the  foundation  for  a  house  should,  in  so 
doing,  encroach  slightly  on  the  inner  slope 
of  a  large  embankment,  he  can  be  supposed 
to  be  doing  so]|wiih  the  intention  of  causing, 
or  with  the  knowledge  that  he  is   likely  to 
cause,  wrongful  loss  or  damage  to  anybody, 
especially  when   it  is   considered    that  the 
loss,  if  any,  caused  by  the  act  would  inevi- 
tably fall  most  severely  on  the  person  doing 
the  act  himself,   because,   if  the    irruption 
which     the     ^lagistrate    anticipates    shoald 
occur  in  that  place,  it  is  the  very   garden 
and  house  in  question  which  would  be  first 
exposed  to  the  fury  of  the  waters.    This 
alone  is,  it  appears  to  us,  enough  to  \nliatc 
the  conviction ;  and  if  there  were  nothing 
more  to  be  said  in  this  case,  we  should  have 
felt  it  our  duty  to  annul  the  conviction  and 
set  aside  the  sentence  of  the  Magistrate.,  hx^ 
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we  think  there  is  more  to  be  said.  In  this 
case  the  complainant  or  the  prosecutor  set 
down  is  the  Government.  It  does  not 
appear  that  any  information  was  laid  by 
any  person  before  the  Magistrate  against 
this  particular  petitioner,  and  the  form  of 
the  register  specifically  states  that  the 
case  was  commenced  without  complaint, 
and  therefore  it  is  to  the  spontaneous 
action  of  the  Magistrate  himself  that  these 
proceedings  are  to  be  ascribed.  Now,  con- 
sidering that  the  Magistrate  himself  was 
the  prosecutor,  and  himself  dealt  penally 
with  the  case,  and  considering  the  import- 
ant nature  of  the  case  in  the  Magistrate's 
own  view,  it  appears  to  us  that  this  was 
not  a  case  in  which  he  ought  to  have  acted 
imder  the  summary  procedure.  It  certainly 
conveys  an  alarming  picture  of  the  insecu- 
rity of  liberty  in  these  districts,  if  a  person 
of  respectable  position,  engaged  in  a  per- 
fectly lawful  occupation,  which  happens 
unfortunately  to  have  an  unsuspected  ten- 
dency to  promote  danger  to  the  public, 
should  be  surprised  b\  the  Magistrate  in  his 
walk,  taken  into  custody,  and,  before  he  has 
time  to  turn  round,  sentenced  to  rigorous 
imprisonment  for  two  months.  I  cannot 
think  that  the  Legislature  intended  to  author- 
ize summary  procedure  in  such  a  case  as 
this.  These  observations  apply  in  precisely 
the  same  degree  to  the  case  of  another 
petitioner  also  before  us,  viz.,  Pr^n  Nath 
Shaha.  But  in  his  case,  there  is  a  still 
further  circumstance.  He  was  also  dealt 
with  in  the  same  manner,  was  surprised  in 
the  course  of  the  Magistrate's  walk,  brought 
before  the  Magistrate,  and  sentenced  to  two 
months'  rigorous  imprisonment ;  but  three 
days  after  the  conviction  had  taken  place, 
he  appears  to  have  been  served  with  a 
notice  now  before  us,  dated  the  24th  April, 
in  which  he  was  called  upon  forthwith  to 
repair  the  damage  which  he  had  done  to  the 
public  road  by  taking  earth  from  its  sides. 


Now,  considering  the  proceedings  taken,  and 
the  extremely  severe  sentence  passed,  there 
appears  something  like  irony  in  this  notice. 
We  can  quite  understand  the  Magistrate's 
zeal  for  the  public  good.  We  can  quite 
understand  that,  if  the  Magistrate  is  informed 
that  a  certain  practice  is  dangerous  to 
public  security,  he  should  enquire  into 
the  matter,  give  notice  to  all  parties  con- 
cerned to  abstain  from  such  practice, 
and  warn  them  that  any  infraction  of 
the  notice  should  be  severely  dealt  with ;  but 
it  appears  to  us  that  to  come  suddenly  upon 
these  persons,  take  them  into  custody,  and 
sentence  them  to  rigorous  imprisonment,  is, 
to  say  the  least,  the  exercise  of  a  misplaced 
rigour.  We  reverse  the  convictions  in 
both  these  cases,  and  set  aside  the  sentences. 
We  have  not  entered  into  the  further  ques- 
tions which  are  discussed  in  the  letter  of 
the  Magistrate  in  answer  to  the  affidavits 
of  Ram  Lali  Banerjee  and  Dole  Gobind 
Shaha.  They  have  not  been  pressed  before 
us  to-day  by  the  learned  Counsel  who  appear- 
ed for  Ram  Lall  Banerjee,  and  probably  it  is 
unnecessary  to  go  into  those  questions.  We 
certainly  do  not  think  it  necessary  upon  a 
mere  letter  like  this,  to  do  that  which  the 
Magistrate  recommends,  viz.,  to  direct  the 
prosecution  of  Ram  Lall  Banerjee  and 
Dole  Gobind  Shaha  for  perjury. 
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The  19th  June  1876. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  the  Honblc 
F.  A.  Glover,  Judges, 

Prosecution  under  Section  521— Nuisance— 
SUtug^htering^  of  kine— Reference  to  Jury. 

(Criminal  Jurisdiction.) 

In  the  Matter  of 

Hadjee  Muzhur  Ali,  Raheem  Ali, 
Nuzzur  Ali  Budloo,  KeramiU, 
and  Akrum  ...Petitioners, 

versus 
(lUndowree  Sahoo  ...  Opposite  Party, 

Mr  R,  E.  Twidale  for  the  Petitioners. 

In  a  prosecution  under  Section  521 ,  Criminal  Procedure 
Code,  it  is  necessary  to  show  two  \\C\Ti^%\  first ,  that  the 
act  complained  of  is  a  nuisance;  and»  second,  that  it 
was  committed  on  a  thoroughfare  or  public  place. 

VVherea  Deputy  Magistrate  had  treated  the  slaughter- 
ing of  cattle  as  a  ** nuisance"  under  Section  521  of  the 
Criminal  Procedure  Code,  and  ordered  its  discontinu- 
ance within  a  private  enclosure  belonging  to  some 
Mahomedans :  Held  that,  though  the  act  complained 
of  might  be  shocking  to  the  prejudices  of  Hindoos, 
it  could  not  properly  be  regarded  as  a  nuisance,  and 
that,  at  any  rate,  the  act  being  done  in  a  private 
place,  and  not  on  a  thoroughfare,  it  could  not  be 
dealt  with  under  Section  521. 

Meld  also  that  the  agreement  of  the  accused  to 
refer  the  matter  to  a  Jury,  which  had  given  the  case 
against  them,  in  no  way  deprived  them  of  their  legal 
rights,  or  affected  the  fact  that  the  question  of  the 
expediency  of  discontinuing  the  alleged  nuisance,  which 
had  been  referred  to  the  Jury,  ought  not  to  have  been 
so  referred. 

Glover,  J, — The  petitioners  in  this  case 
complain  against  an  order  made  by  the 
Deputy  Magistrate  of  Behar,  under  Sections 
521 — 526  of  the  Criminal  Procedure  Code, 
directing  them  to  remove  a  certain  building, 
and  to  discontinue  acts  done  therein  which 
are  declared  to  be  a  nuisance. 

The  petitioners  are  Mahomedans,  and  the 
"nuisance"   complained  of  is  the  sacrifice 


by  them  of  kine  daring  the  last  days  of  di 
bukreed — a  custom  universally  prevakil 
amongst  persons  of  their  religiotts  befidE; 
The  place  where  the  kine  were  slaugkteref ! 
was  an  enclosed  space  on  land  beiooging  is 
the  petitioners,  and  situate  in  the  midst  of 
the  village  of  Amia,  where  both  puttes 
reside,  and  it  is  not  denied  that  the  «iiIis«E 
the  enclosure  are  high,  and  that  no  one  fra9 
the  outside  can  see,  or  be  scandalized  ^, 
what  takes  place  in  the  inside. 

The  complaint  was  made  by  one  Goa* 
dowree  Sahoo,  a  Hindoo  resident  of  t^ 
village,  and  he  added  to  it  a  charge  of  assault 
against  some  of  the  petitioners,  in  which  he 
was  successful,  the  petitioners  being  fiod 
Rs.  25  each. 

The  police  were  directed  to  report,  and 
the  Inspector  stated  that  the  enclosure  bad 
been  newly  erected,  and  that  the  killing  of 
kine  therein  was  likelv  to  cause  much  ilW 
feeling  on  the  part  of  the  Hindoo  communitf, 
and  would  probably  lead  to  a  breach  ofibe 
peace. 

On  this  the  petitioners  were  called  upoa 
to  show  cause  why  the  enclosure  should  not 
be  removed,  and  the  killing  of  kine  stopped. 
The  petitioner  showed  cause,  staling  that 
the  animals  were  only  slaughtered  on  ray 
special  occasions,  and  only  when  the  rites  tk 
Mahomedanism  required  it ;  they  begged 
that  their  religious  observances  in  this  paia- 
cular  might  not  be  interfered  with,  and  alleged 
that  no  inconvenience  or  annoyance  ^s 
caused  to  the  complainants,  as  a  lane  passed 
between  their  house  and  the  enclosure 
In  question.  The  petitioners  also  pointed 
out  that  in  many  other  places  sacriiiciaJ 
offerings  of  this  kind  were  carried  out  with- 
out objection  being  made  by  any  one.  Thev 
also  desired  to  give  evidence  on  all  these 
points. 

The  Deputy  Magistrate  then  nominated  a 
Jury  ;  the  petitioners  say  they  were  pressed  by 
the  Deputy  Magistrate  to  ask  for  a  jur}  ;  but. 
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however  this  may  be,  a  Jury  was  appointed, 
the  petitioners  naming  two  of  the  Jarj'men, 
and  the  Jury  were  directed  to  proceed  to  the 
spot,  and  then  give  an  opinion  whether  the 
petitioners  should  be  allowed  to  sacrifice 
kine  there. 

The  Jury  reported  unfavorably  to  the 
petitioners  and  the  Deputy  Magistrate  there- 
upon ordered  them  to  remove  the  nuisance, 
/.  ^.,  to  cease  from  slaughtering  kine  within 
the  enclosure. 

Now,  the  Section  (521)  under  which  the 
Deputy  Magistrate  proceeded  gives  power  to 
remove  a  nuisance  or  an  obstruction  from 
''  any  thoroughfare  or  pul^lic  place,"  and 
there  were,  therefore,  two  things  necessary  to 
be  shown  before  the  Deputy  Magistrate 
could  take  action  under  the  Section :  First, 
that  the  act  complained  of  was  a  ''nuisance;'.' 
and,  secondly,  that  it  was  committed  in  a 
thoroughfare  or  public  place. 

That  Hindoos  should  object  with  all  their 
strength  to  the  killing  of  cows  in  an  enclo- 
sure situated  within  a  few  yards  of  their 
dwelling  is  natural  enough,  but  this  would 
not  make  such  killing  a  nuisance  in  the  legal 
sense  of  the  term.  The  animals  were  sacri- 
ficed within  a  walled  enclosure,  no  one  could 
see  the  process  from  the  outside,  and  it  is 
not  alleged  that  the  sacrifices  were  made 
occasion  for  noisy  or  riotous  demonstrations 
which  could  affect  the  comfort  of  the  neigh- 
bours. It  was  simply  and  solely  a  matter  of 
religious  feeling.  The  complainant  had  no 
objection  to  other  animals  being  sacrificed 
within  the  enclosure  in  question ;  he  even 
suggested  that  the  petitioners  might  kill  sheep 
or  camels  there  if  they  liked — what  he  object* 
ed  to  was  the  slaughter  of  the  sacred  cow. 

A  Mahomedan  might  just  as  well  object 
to  the  building  of  a  Hindoo  temple  near  his 
premises,  and  perhaps  with  more  reason,  for 
the  noise  attendant  on  the  performance  of 
Hindoo  religious  ceremonies  might  well 
amount  to  an  annoyance  if  not  to  a  positive 
Vol.  XXV, 


nuisance ;  but  I  do  not  suppose  that  a  Mafao* 
medan  so  complaining  would  induce  a 
Magistrate  to  bring  the  case  under  Section 
521. 

The  fact  is,  that  all  concerned  in  this  case 
have  looked  at  the  matter  through  Hindoo 
spectacles.  The  Police  Inspector  was  a 
Hindoo,  and  the  Deputy  Magistrate  was  a 
Hindoo,  and  with  all  the  good-will  in  the 
world  to  hold  the  scales  of  justice  even,  it 
was  hardly  possible  for  them  not  to  be  biased 
against  allowing  what  must  have  seemed 
to  them  a  horrible  profanity  and  wickedness. 
The  Jury,  too,  were  not  told  to  declare 
whether  the  act  complained  of  operated  as  a 
nuisance,  but  whether  or  not  it  was  expedient 
that  it  should  be  stopped — a  matter  which 
ought  not  to  have  been  before  them  at  all. 

I  am  of  opinion,  therefore,  that  the  act 
charged  against  the  petitioners  was  not  a 
nuisance.  But  admitting  that  it  was  a  nui- 
sance, that  does  not  carry  the  case  much 
further.  The  Section  says  that  the  nuisance 
must  be  committed  in  a  thoroughfare  or 
public  place,  and  it  is  quite  clear  from  the 
record  that  this  slaughtering  of  kine  was 
not  done  either  in  a  thoroughfare  or  in  a 
public  place.  It  was  carried  out  in  the  midst 
of  a  native  village  within  a  private  and  high 
walled  enclosure.  It  seems  to  me  that  the 
Deputy  Magistrate's  order  was  bad  on  this 
ground. 

But  it  may  be  said  that  the  petitioners, 
by  agreeing  to  the  appointment  of  a  Jury, 
admitted  that  there  was  a  primd-facie 
nuisance,  and  are  now  bound  by  the  verdict. 
I  do  not  think  that  any  mistake  on  the 
part  of  the  petitioners,  who  appear  to  be 
ignorant  villagers,  would  give  the  Deputy 
Magistrate  power  to  proceed  under  Sec- 
tion 521,  if  the  act  complained  of  did 
not  come  within  the  purview  of  that  Sec- 
tion. If  it  was  not  a  nuisance  committed 
in  a  thoroughfare  or  public  place,  then  the 
Deputy  Magistrate  had   no  power  to  call 
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Held  also  {Kemp,  J.,  dissenting)  that,  aldMMigfcsfs 
bolic  possession  is  not  entitled  to  weight  as  aganst  a 
party  proved  to  be  in  possession,  yet,  in  the  afasi 

there  any  occasion   to  appoint  a  Jury  or  ,  ^^  ^^j^^^  .^  .^  .^  j^,^  ^^^^^  to  be  taken 


upon  the  petitioners  to  stop  it,  or  to  show 
cause  why  they  should  not  stop  it,  nor  was 


Authority  to  take  their  verdict. 

I   am  ol  opinion  that  the  order   of  the 
Deputy  Magistrate  is  had  in  law,  and  should 


consideration. 

Gar/h,  C.    y.—ls  this  case  a  rule  wis 
obtained,  on  the  26th  of  May  last,  calling 


be  quashed — of  course,  this  refers  only  to  1  upon  Durga  Narain   Nag  to   show  cause 

the  order  made   under  Section    536,  and  |  why  an  order  of  the  Deputy  Magistrate  of 

not  to  the  line  imposed  or  the  assault. 

Ki/npf  J. — I  concur. 


The  8th  September  1876. 
Present : 
The  Hon'ble  Sir  Richard  (Jarlh,  Ki,,  Chie/^  grounds:— 
Justice^  F.  B.  Kemp,  and  E.  G.  Birch, 

Judges, 
Breach  of  the  peace— Possession— Section  530, 
Criminal  Procedure  Code— Symbolic  pos- 
session—Error in  law— Section  397, 
Criminal  Procedure  Code. 
In  the  Matter  of 
Sheilih  Mnnglo  and  Peer  Khan,  PelUioners, 

versus 
Durga  Narain  Nag,  Opposite  Party, 

Where  a  police-ofRcer  reported  that  there  was  a 
probabiKty  of  a  breach  of  the  peace  arising  in  con. 
sequence  ol  a  disputa  about  the  possession  of  some 
land,  and  the  Magistrate  endorsed  an  order  on  the  police- 
report,  calling  on  the  Court  inspector  to  summon  the 
parties,  without  having  recorded  a  proceeding,  express- 
ing his  satisfaction  with  the  grounds  on  which  a 
breach  of  the  peace  was  apprehended ;  and  it  was  con- 
tended by  the  party,  in  whose  interests  the  order  fi- 
nally passed  by  the  Magistrate  was  made,  that  the 
fact  of  the  passing  of  the  order  embraced  the  necessary 
oonvftction :  Held,  following  the  current  of  decisions 
on  the  point,  that,  in  order  to  justify  a  Magistrate  in 
interfering  with  public  rights  under  Section  530  of  the 
Criminal  Procedure  Code,  it  was  necessary,  not  only 
that  he  should  be  satisfied  upon  sufBcient  grounds 
that  a  breach  is  likely  to  occur,  but  that  he  should 
acquire  a  jurisdictioa  to  deal  with  it  by  first  recording 
a  proceeding  expressing  his  opinion  on  the  subject  \ 
and  that  the  omission  to  record  such  a  proceeding  is 
not  a  mere  irregularity,  but  a  substantial  defect  lying 
at  the  root  of  the  Magistrate's  jurisdiction. 

Sectioa  297  of  the  Criminal  Procedure  Code,  which 
gives  the  High  Court  power  to  correct  any  material 
error  in  any  judicial  proceeding  of  a  subordinate  Court, 
refers  to  errors  inlaw,  and  not  to  errors  m  findings  of 


Howrah,  dated  the  15th  of  February  187^, 
purporting  to  be  made  under  Section  530, 

I  Criminal  Procedure  Code,  should  noi  be  set 

i  aside. 

This  rule  was  obtained  upon  two  principal 


facts. 


ist, — That  no  preliminary  proceeding,  as 
required  by  the  Section,  had  been  recoided 
by  the  Magistrate :  and 

2ndly, — That  the  evidence  adduced  (m  the 
part  of  Durga  Narain  Nag  was  not  sufficient 
in  law  to  justify  the  Deputy  Magistrates 
order  in  his  favor. 

This  rule  was  argued  first  before  mr 
learned  colleagues,  Mr.  Justice  Kemp  ani 
Mr.  Justice  Birch;  but  as  they  were 
divided  in  opinion,  it  became  necessary  that 
the  case  should  be  heard  before  a  tMrd 
Judge,  and  it  was  accordingly  re-argued 
before  these  two  learned  Judges  and  myself. 
The  facts  were  these ; — 

On  the  27th  October  1875,  the  Inspector 
of  the  Howrah  Police  Office  forwarded  to 
Mr.  Reily,  the  Superintendent  of  the  Howrah 
Police,  an  extract  from  his  Diary  in  these 
words : — 

''  Extract  from  Howrah  Diary,  dated  iTth 
"October  1875,  ^o-  5^^9»  ^  p-  *• — Inspector 
''and  Head  Constable  Waris  Mahomed  r> 
''  turned  after  visiting  Tindal  Bagan,  where 
"  there  was  a  likelihood  of  a  riot  taking  place, 
*'  and  to  prevent  which  twoconstables,  inaddi- 
*'  tion  to  the  one  on  duty  there,  were  placed. 
''  The  riot  seems  likely  to  take  place,  as  the 
"  land  has  recently  been  purchased  by  one 
''Durga  Churn  Nag.    So  I  was  informed, 
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Hftd  deposed  to  by  one  Peer  Shaw,  who, 
IS  he  says,  has  had  the  ijarah  of  the  said 
iiuad  heretofore.  Durga  Churn  Nag's 
Bomasta,  Moonsoor  Ally,  is  erecting  a 
Imt,  which  seems  to  be  the  primary  cause  of 
Ibis  disturbance.  Under  these  circum- 
iftaiKres,  I  think  it  would  be  advisable  to 
Bind  both  sides  down  to  keep  the  peace.'' 

!  ^^^ 

This  extract  was  annexed  to  a  letter  from 

p  Inspector  to  Mr.  Reily,  in  which  he  gave 

le  names  of  the  claimants  to  the  land  in 

Jhidal  Bagan,  and  recommended  that  these 

fltfties  should  be  bound  down  to  keep  the 

jeace.     This  letter  and  extract  were  sent  by 

tr.  Reily,  the  Superintendent,  to  the  Magis- 

mte,    with  the  following  note  endorsed : — 

"  Respectfully  submitted  for  orders  of  the 

Ilif  agistrate.  There  is  likelihood  of  a  breach 

Iff  the  peace  in  Tindal  Bagan  again.     Begs 

'Che  men  named  be  bound  down  to  keep  the 

^  peace." 

[  On   the   back  of  the  Inspector's  report, 

|e  Magistrate,  on  the  same  day,  made  the 

Allowing  orders : — 

|r  **  Serve   a    notice   on    Durga   Churn   to 

i||i:once  cease  from  building  the  hut  under 

^Section  518,  Criminal  Procedure  Code.  And 

^'tall  on  both  parties  to  appear  before  me  this 

*  day  week  with  their  documents,  that  I  may 

^determine  under  Section  530,  Criminal  Pro- 

jftcdure  Code,  w.o  is  in  possession  of  the 

J? disputed  land. 

1'  T.  Grant, 

^  Thi  27th  October  iSys-' 

Upon  this,  a  notice  was  issued  under  the 
Ileal  of  the  Magistrate's  Office,  signed  by  the 
Magistrate  himself,  of  which  the  following  is 
ii  translation  r  ''  To  the  Court  Inspector  of 
"the  Criminal  Court  of  the  District  of 
"Howrah.  The  two  parties  mentioned 
**  below  having  entered  into  a  dispute  in 
''respect  of  certain  land  belonging  to  the 
**  Tindal  Bagan  within  the  jurisdiction  of  the 
''Station  of  Howrah,  in  connection  with  the 


« 


« 


''building  of  a  house,  and  a  breach  of  the 
"  peace  being  likely,  the  3rd  day  of  November 
"next,  Wednesday,  has  been  fixed  for 
''the  trial  (of  the  case)  under  Section  530 
"of  the  Criminal  Procedure  Code,  and  two 
"notices  (itlanamahs)  in  the  names  of  the 
"  two  parties  mentioned  below  are  forwarded 
"to  you;  and  it  is  ordered  that  you  witl 
"  serve  them  in  the  usual  way  before  the  day 
appointed  (for  the  hearing),  and  submit  the 
receipts.    The  27th  October  1875. 

"  First  party,  "  Second  party. 

"  Durga  Churn  Nag,        "  Peer  Khan, 
"  Moonsoor  Ally,  and      "  Sheikh  Munglo, 
"  Roushan  Ally.  Doctor,  and 

"  Meer  Sirdar  Ally. 

*M//  residents  of  Tindal  Bagan" 

Notices  were  accordingly  served  upon  the 
two  parties  mentioned  in  the  notice;  and 
after  considerable  delay,  the  case  was  heard 
before  the  Deputy  Magistrate  in  the  com- 
mencement of  the  present  year. 

Evidence  was  given  on  both  sides,  chiefly 
of  a  documentary  character ;  and  the  Deputy 
Magistrate  eventually  decided  that  Durga 
Narain  Nag  was  the  party  in  possession  at 
the  time  when  the  proceedinjgs  commenced, 
and  accordingly  made  an  order  in  bis  favor. 

The  case  has  been  very  fully  and  ably 
argued  before  us  by  the  Advocate-General 
against  the  rule,  and  Mr.  M.  M.  Ghose  in 
support  of  it ;  and  we  Have  been  referred  to 
a  number  of  authorities  upon  both  the  points 
raised  by  the  rule.  After  taking  time  to 
consider  our  judgment,  I  have  come  to  the 
conclusion  that,  upon  the  first  ground  men- 
tioned in  the  rule,  the  Deputy  Magistrate's 
order  is  bad,  and  must  be  set  aside. 
It  was  argued  by  the  Advocate-General 
that  the  report  of  the  Inspector  of  PoKce 
disclosed,  upon  the  face  of  it,  ssfficient 
grounds  to  satisfy  the  Magistrate  that  a  dis- 
pute between  these  parties  had  actually  com- 
menced, and  that  a:  breach  of  the  peace 
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was  likely  to  ensae;  and  that  the  order  of  to  interfere  with  the  parties'  civil  rights,  orii 
the  Magistrate  opon  this  report  mast  be  take  any  further  steps  to  smnmoD  thM 
taken  to  mean  that  the  Magistrate  was  satis-  before  him.  Now,  let  as  see  what  has  bsoi' 
fied  of  the  truth  of  the  report,  and  that,  upon  '  done  in  this  case.  The  Mi^strate,  ra  Oe 
the  grounds  stated  in  that  report,  a  breach  of  first  instance,  simply  endorses  an  order  ipoa: 
the  peace  was  imminent.  He  further  argued  the  back  of  the  police-report,  that  a  noiace 
that,  even  assuming  the  order  of  the  Ma-  should  be  given  to  the  parties  under  Sedm] 
gistrate  to  be  insufficient  to  satisfy  the  5  30  to  make  their  claims  before  him  by  a  ^na 
Section,  the  notice  served  upon  the  Court  day.  He  records  no  proceeding,  shoviog 
Inspector  and  signed  by  the  Magistrate  was  that  he  believes  the  report  of  the  In^tedor* 
of  itself  a  sufficient  record  of  a  proceeding  to  or  any,  and  which  portion  of  that  report,  oi 
cure  any  previous  defect.  It  is  undoubtedly  that  he  is  satisfied  that  there  is  a  like&nl 
of  the  utmost  consequence  that  some  settled  of  a  breach  of  the  peace ;  and,  therefbie,  ia . 
rule  should  be  laid  down  upon  this  subject,  making  the  order,  he  is,  in  fact,  taking  steps ts 
and  it  appears  to  me  that,  when  the  cases  are  bring  the  parties  before  him,  without  having  | 
properly  considered,  the  weight  of  authority  first  recorded  the  necessary  proceedii^ ' 
does,  in  fact,  lay  down  such  a  rule.  But  then  it  is  said  that  the  order  iiseH 
It  is  clear  that  the  Legislature  never  in-  implies  that  he  believes  the  report,  aod 
tended  that  a  Magistrate  should  interfere  shares  in  the  apprehensions  of  the  pofice, 
between  rival  claimants  of  land  in  a  sum-,  and  that  we  ought  to  infer  this  from  llie 
mary  way,  and  place  one  party  in  possession  I  very  fact  of  his  making  the  order,  it 
to  the  exclusion  of  the  other,  unless  the  is  obvious,  however,  that,  if  we  were  to 
preservation  of  the  public  peace  render  such  '  give  the  order  this  extended  meaniog,  it 
interference  absolutely  necessary.  However  \  should  be  entirely  defeating  the  intention  of 
serious  the  dispute  may  be  between  the  \  the  Legislature.  The  fact  of  the  order  bdag 
claimants,  and  however  desirable  the  Magis-  <  made  induces  no  necessary  inference  that  tk 
trate  may  consider  it  to  settle  that  dis- :  Magistrate  believed  the  r^)ort ;  and  it  is  p«^ 
pute,  he  has  no  right  to  interfere,   unless  ,  fectly  consistent  with  the  contrary  suppositiM 


a   breach   of  the  peace    is    imminent.     The 
Section,    therefore,    requires    that,     before 


that  he  disbelieved  the  whole  or  the  greater 
part  of  the  police-report,  and  had  no  real 


he  takes  any  steps  to  bring  the  parties  before  <  apprehension  of  a  breach  of  the  peace,  batth^ 
him,  he  must  first  satisfy  himself  upon  suffi-  he  considered  it  very  desirable  to  settle  tbeda- 
cient  grounds  that  there  is  likely  to  be  a  pute  himself  between  the  contending  parties. 
breach  of  the  peace ;  and  in  order  to  secure  The  truth  is,  that  nothing  ought  to  be  Idi 
this,  and  to  satisfy  the  Court  whose  duty  I  to  inference  in  such  a  case.  The  requisifc 
it  is  to  supervise  his  proceedings,  that  he  \  statement  by  the  Magistrate  should  be  made 
has  a  right  to  interfere  under  this  Section,  clearly  and  unmistakeably  before  he  ts 
he  is  bound  to  record  a  proceeding,  stating  ,  allowed  to  interfere  in  any  way  with  the  a^ 
the  grounds  upon  which  he  is  satisfied  that !  rights  of  landowners.  1  will  now  proceed 
a  breach  of  the  peace  is  likely  to  arise.  The  ;  to  examine  the  authorities  upon  the  subfecf. 
recording  of  this  proceeding  has  been  held  .  The  first  is  a  decision  of  Kemp  and 
in  a  long  series  of  decisions,  and  I  consider  Glover,  JJ.,  in  a  W.  R.,  Cr.,  31,  in  wbict 
quite  rightly,  io  he  the  foundation  of  the  it  was  held  generally  that,  brfore  a  Magis- 
Magistrates  jurisdiction;  and  until  he  has  trate  could  call  upon  parties  to  attend  before 
taken  this  step,  he  has  no  right  whatever    him-  under  Section  318  of  the  old  Criminal 
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Procedure  Code  (which  is  similar  in  its  terms 
to  Section  530  of  the  present  Code),  he  was 


boundary-dispute  which  might  lead  in  the 
future   to   violence,    if   not   murder.    The 


K 


bound  to  record  a  proceeding,  stating  his  |  Magistrate  upon  this  made  an  order  endorsed 

on  the  report,  precisely  as  he  did  here,  fixing 
a  particular  day  for  the  hearing  of  the  parties 
under  Section  318;  and  the  question  arose, 
whether  that   was  a  sufficient  record  of  a 


rounds  for  being  satisfied  that  a  breach  of 
the  peace  was  likely  to  occur.  This  case 
\irtLSi  followed  by  a  decision  by  Kemp 
and  Seton-Karr,  J  J.,  in  which  the 
Court  distinctly  laid  it  down  that  the  I  proceeding  within  the  meaning  of  Section 
omission  to  record  the  proceeding  teas  no/ 
a      mere    formality      of     procedure^      but 


318,  and  the  Court  held  that  it  was  not ;  and 
upon  that  ground  the  Magistrate's  proceed- 
rendered  the  whole  of  the  subsequent  I  ings  were  set  aside.  It  is  true  that  in  that 
proceedings  illegal  (4  VV.  R.,  Cr.  R.,  26).  I  case  the  report  made  by  the  police  was  itself 


The  next  case  was  heard  before  Jackson, 
Phear,  and  Glover,  JJ.,  and  is  reported  in 
5  VV.  R.,  Cr.,  14,  in  which  the  question 
arose,  whether  a  Magistrate's  omission  to 
record,  in  a  separate  statement,  his  reasons 
for  believing  that  a  breach  of  the  peace 


of  a  y^Ty  unsatisfactory  character^  but  the 
ground  upon  which  the  Court  proceeded  was 
the  fact  that  the  Magistrate  had  recorded  no 
proceeding  within  the  meaning  of  Section  318. 
The  ne.xt  decision  is  in  9  B.  L.  R.  229,1 
Sir  Richard  Couch  and  Mr.  Justice  Ainslie. 


was  likely  to  occur,  was  sufficient  to  nullify    In  that  case  an  objection  wa$  taken  that  the 

subsequent  proceedings  taken  by  him  under  ;  Magistrate   had  not  recorded  a  proceeding 

Section    318.    In    that    case    Mr.    Justice  >  under  Section  318,  and  Sir  Richard  Couch, 

Olover  considered  that  the  fact  of  a  Magistrate  I  in  delivering  the  judgment  of  the  Court, 

having  endorsed  a  police-officer's  reasons  for  :  says :  "  That  a  compliance  with  the  provi- 

apprehending  a  breach   of  the   peace,    byj"sions   of   Section    318    is    requisite,   and 

ordering  an  enquiry  under  Section  318,  was 

(although  a  culpable  way  of  performing  his 

duty)    sufficient   to   prevent   the   Appellate 

Court  from  annulling  his  order  for  illegality. 

Bat   Phear   and   Jackson,   JJ.,    were   of   a 

contrary      opinion.     Both    these      learned 

Judges    expressed    a    strong    view    that    a 

Magistrate  has  had  no  jurisdiction  to  enquire 

into  the  question  of  possession  at  all,  unless 

he  is  first  satisfied  that  a  breach  of  the  peace 

is  likely  to  occur,  and  unless  the  fact  that 

he  is  so  satisfied  is  stated  upon  the  record. 


''that  an  omission  on  the  part  of  the 
''  Magistrate  to  record  a  judgment,  such  as 
"is  required  by  that  Section,  renders  the 
''  proceedings  illegal,  was  decided  in  Harvey 
"z^x.  Brice,  4  W.  R.,  26"  (the  case  to 
which  I  have  already  referred) ;  and  he  then 
proceeds  to  cite  with  approbation  the  judg- 
ment of  Mr.  Justice  Phear  in  5  \V.  R.  and 
in  9  W.  R.,  so  far  as  regards  the  parti- 
cular point  which  is  now  under  consideration. 
This  long  current  of  authorities,  as  well 
as  others  to  the  same  effect,  to  which  I  do 


Another  decision  to  the  same  effect  by  Phear  !  not  think  it  necessary  to  refer,  seems  to 
and  Hobhouse,  JJ.,  is  reported  in  9  W.  R.,  Cr.  show  a  very  strong  consensus  amongst  the 
64.    The  next  was  a  case  closely  resembling   Judges   of  this  Court  for  many  years  past, 


the  present,  reported  in  3  B.  L.  R.  76,^  decided 
by  Norman  and  Kemp,  JJ.,  in  which  most 


that,    in  order  to    justify    a   Magistrate   in 
interfering  with   private    rights   under   Sec- 


of  the  previous  decisions   were  consWered.  j  tion  318  of  the  old  Code,  and  Section  530 


It  appears  in  that  case  that  a  report  had 
been  made  by  the  police,  that  a  ver}'  serious 
riot   might  take   place   with   respect  to  a 

>  Also  reported  in  15  W.  R.,  Cr.,  42. 


of  the  new  Code  respectively,  it  is  necessar)-, 
not  only  that  he  should  be  satisfied  upon 
sufficient  grounds  that  a  breach  of  the  peace 

'  Also  reported  in  18  W.  R.,  Cr.,  11. 
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is  likely  to  occur,  but  that  he  should  record 
a  proceeding^  to  that  effect.  There  are, 
however,  two  or  three  cases  which  I  think  it 
right  to  notice,  which  appear,  at  first  sight  at 
least,  to  conflict  with  this  view,  and   which 

9 

are  the  more  difficult  to  explain,  because 
they  are  decided  by  the  same  Judges  who 
had  previously  laid  down  the  law  in  the 
cases  which  I  have  already  cited. 

The  first  of  these  is  a  case  decided  by 
Chief  Justice  Couch  and  Mr.  Justice  Ainslie 
in  2t  W.  R.,  Cr.,  8i.  In  that  case 
it  appears  that  the  applicant  before  the  Court 
was  summoned  to  answer  a  charge  of 
criminal  trespass ;  and  upon  both  parties 
coming  before  the  Magistrate,  it  appeared 
that  the  question  between  them  had  reference 
to  a  dispute  about  some  land.  The  Magis- 
trate then,  without  (so  far  as  appears)  there 
being  any  likelihood  of  a  breach  of  the  peace, 
and  without  taking  any  steps  to  justify  him 
in  proceeding  under  Section  530,  appears  to 
have  then  and  there  gone  into  the  question  of 
possession  between  the  parties  under  that 
Section,  and  to  have  decided  against  the 
applicant.  The  Magistrate,  as  far  as  I  can 
see,  had  no  right  or  jurisdiction  whatever  to 
deal  with  the  case  under  Section  530;  but 
the  learned  Judges  dismissed  the  application, 
apparently  upon  the  ground  that  the  omission 
to  take  proper  st€f  s  to  bring  this  case  under 
Section  530  waf  i  mere  irregularity  which 
was  cured  by  S ;  lion  283  of  the  Criminal 
Procedure  Code  This  case  is  very  imper- 
fectly reported,  Ai.d  it  may  be  that  facts  were 
disclosed  at  the  hearing  which  do  not  find 
their  way  into  the  report,  and  which  induced 
the  learned  Judges  to  refuse  the  application  ; 
but  this  decision  certainly  appears  to  be  at 
variance  with  the  rule  which  had  been  previ- 
ously laid  down  in  several  decided  cases ;  and 
which  was  cited  with  approbation  by  Sir 
Richard  Couch  and  Mr.  Justice  Ainslie  in  the 
case  in  9  W.  R.,  to  which  I  have  referred. 
A  mere  irregularity  would  never  (quite  irre- 


spective of  Section  253  of  the  Code) 
afforded  any  good  reasons  for  setting 
Magistrate's  order  which  appeared  to 
been  made  upon  just  grounds,  and  the 
point  which  was  decided  in  previous 
was  that  the  omission  to  record  a  proceedi 
was  not  a  mere  irregularity ^  but  a  sabsl 
defect  which  no  subsequent  adjudication 
supply.  In  another  case  reported  in  6  W. 
Cr.,  p.  4,  Mr.  Justice  Jackson  sitting 
appears  also  to  have  decided  that  a 
by  a  Police  Inspector,  endorsed  precisdy 
the  Magistrate  has  endorsed  the  repoit 
this  case,  was  a  sufficient  record  of 
proceedings  to  satisfy  the  statute;  but 
case  seems  to  have  been  decided 
argument,  and  the  learned  Judge's 
was  not  directed  to  the  previous  authorii 
to  some  of  which  he  was  himself  a 
which,  as  it  seems  to  me,  conflict  with 
decision  in  that  case.  The  last  authority 
this  subject,  to  which  I  shall  refer,  is 
in  24  W.  R.,  Cr.,  17.  Then  an  a^plii 
had  been  made  to  a  Magistrate  calling 
Duriao  Singh  and  others  to  give  recogni: 
to  keep  the  peace.  Upon  the  parties  ap] 
ing  before  him,  the  Magistrate  dismissed 
application ;  but  finding  that  the  dispute 
with  reference  to  some  land,  he  dealt  with 
case  in  a  summary  way  under  Section  5] 
and  directed  possession  of  the  land  to 
retained  by  one  Killan  Singh.  Here, 
the  Magistrate,  as  far  as  appears,  had  no 
whatever  to  interfere  between  the  parties, 
took  no  steps  to  acquire  a  jurisdiction  un< 
Section  530 ;  and  so  far  from  its  appeaiii 
that  any  breach  of  the  peace  was  imminent, 
seems  to  have  dismissed  the  application  for 
recognizances.  The  learned  Judges  in  tbti 
case  seem  to  have  lost  sight  of  the  rule,  which 
had  been  so  distinctly  laid  do^tn  in  the 
previous  authorities,  that,  in  order  to  found  a 
jurisdiction  under  Section  530,  it  is  indis- 
pensable that  the  preliminaries  enjoined  by 
ihe  Section  should  be  strictly  observed, 
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I  am  of  opinion,  therefore,  in  accordance  ^ 
with  what  appears  to  be  the  strong  weight 
of  authority  on  this  subject,  that,   in   this 
case,  the  endorsement    of  the  Magistrate's 
order  on  the  Inspector's  report  was  not  a 
sufficient  compliance  with  the  Section;  and 
I  am  further  of  opinion  on  the  same  ground 
that  the  notice  to  the  Inspector,  which  was 
a  good  deal  relied  upon  by  the  Advocate- 
General,   does  not  cure  the  defect.    That 
notice  was  itself  a  part  of  the  proceedings 
which  the  Magistrate  had  no  right  to  take 
until   he  had  first   recorded   the  statement 
which    was    the    root   of    his    jurisdiction. 
The  other  point  which  we  are  called  upon 
to  decide  is,  whether  the  evidence  offered 
in  the  case  on  behalf  of  Durga  Narain  Nag 
was  sufficient  in  law  to  justify  the  Magis- 
trate's decision.     It  was  argued  in  the  first 
instance  by  Mr.  Ghose  that  he  was  at  liberty, 
under  this  ground  of  objection,  to  go  gener- 
ally into  the  question  whether  the  Deputy 
Magistrate  had  not  come  to  an  erroneous 
conclusion    upon    the    facts.     He    pointed 
our  attention  to  the  difference  between  the 
language  of  Section  405  of  the  old  Crimi- 
nal Procedure  Code   and  that  of   Section 
297  of  the  present   Act,   which   gives  the 
High  Court  power  to  correct  any  material 
error    in    any   judicial    proceeding    of    a 
subordinate  Court;  and  he  contended  that 
''material  error"   in    that   Section    meant 
error  in  fact,  as  well  as  error  in  law.    It 
has  been  held,  however,  by  Markby  and 
Birch,   JJ.,    in    20  W.    R.,    Cr.,    40,   that, 
notwithstanding  this  difference  of  language 
between  the  two  Sections,  the  High  Court 
can  only  deal  with  errors  of  law  apparenl 
upon  the  proceedings,  and  has  no  power  to 
inquire  whether  the  Magistrate  has  rightly 
decided  a  question  of  fact.    This  point,  no 
doubt,  is  a  very  important    one;  and  it  is 
possible  that,  at  some  future  time,  it  may 
have  to  be  submitted  to  a  Full  Bench ;  but 
in  this  particular  instance  it  is  clear  that 


the  rule  which  was  obtained  by  Mr.  Gbose 
distinctly    confines    his    objection    to    the 
insufficiency    of   the   evidence   in  poini  of 
law.    Upon  this  he  contended,  as  he  had  a 
right  to  do,  that  there  was  no  evidence  at 
all    before    the    Deputy    MagisUate    which 
justified  him  in  deciding  in  Durga  Narain's 
favor.     Now,  the  only  evidence  of  present 
possession  on  the  part  of  Durga  Narain  Nag 
was  this.    Mr.  Sykes,  the  agent  of  Dr.  Jones, 
who  held  a  tenement  iorming  a  part  of  the 
disputed   property,   says  that,   in  July  and 
August  1875,  be  paid  the  rent  of  that  tene- 
ment to  Durga  Narain   Nag.    It   is  clear 
that  this  is  some  evidence  of  the  possession  of 
Durga  Narain  Nag  to  so  much  of  the  proper- 
ty, at  any  rate,  as  was  occupied  by  Dr.  Jones. 
Another  witness  states  that,  in  the  month 
of   November,   shortly  after  the  Magistrate 
had  issued  the  notices  on  the  claimant,  he 
the  witness  paid  the  rents  due  for  another 
portion    of    the    property    for    the    period 
between    April    1875    and    the    month    of 
November,   when  the  payment  was  made. 
It  seems  difficult  to  say  that  this  payment 
also  is  not  some  evidence  of  possession  by 
Durga  Narain  Nag  previously  to  the  com- 
mencement   of    the    proceedings.     There 
seems,  however,  to  be  a  conflict  of  author- 
ity   as    to    this,    and    it    is   not    necessary 
to  determine  the  point  here,  because  there  is 
another  piece  of  evidence,  which  appears  to 
me  to  justify  the   Magistrate's  finding   in 
point  of  law  with  regard  to  the  whole  oi  the 
property.    Durga  Narain  Nag  purchased  the 
right,  title,  and  interest  of  Rowshun  All  in  the 
whole  of  the  land  in  dispute  at  an  execution- 
sale  in  the  month  of  October   1874;   and 
in  April  1875,  symbolical  possession  of  the 
whole   was   duly   awarded   to   him   in   the 
usual    way   by   the   officer   of    the    Court. 
Now,   it   is  quifie   true   that>   as  against   a 
party  who  is  proved  to  be  in  the  actual 
possession  of  the  rents  from  the  ryots>  the 


fact  of  such   symbolical   possession  would 
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not  be  entitled  to  much  weight ;  but  it  is  j  consist,  should  be  upon  evidence  is  Ai 
impossible  to  say  that  it  is  not  some  legal  |  legal  sense  of  the  word,"  that  is  to  say.  upas 
evidence  of  possession  which  the  Magistrate  I  evidence  properly  so  called.  Now,  applyim 
was  bound  to  take  into  consideration,  this  test  to  the  case  before  us,  I  am  ckai^ 
Suppose,  for  instance,  that,  upon  both  of  opinion  that  there  is  no  evidence  in  tUv 
parties  coming  before  the  Deputy  Magis-  '  case  which  can  profess  to  be  evidence  ia  te 
trate,  the  only  evidence  offered  on  either  '  legal  sense  of  the  word  or  evidence  piope^ 
side  was,  that  symbolical  possession  had  been  i  so  called.  Dnrga  Narain  Nag  puiciiasei  ijm 
given  some  months  before  to  one  of  the  '  rights  and  interests  of  Rowshnn  Aii  oo  skv 
parties.  The  Deputy  Magistrate  would  5th  of  October  1874.  The  certificate  of  aid 
surely  be  bound  to  find  in  favor  of  that ,  is  dated  the  14th  of  December  2874.  S7«.^i 
party ;  and  he  would  clearly  not  be  justified  bolical  possession  under  Section  264  of  w 
in  disregarding  that  evidence,  and  ordering  1  Code  took  place  on  the  30!  of  May  iStj,' 
the  property  to  be  attached  as  upon  a  vacant  the  Naib  Nazir  of  the  Civil  Court  proclaia* 
possession.  This  appears  to  me  to  be  a  con-  i  ing  to  the  ryots  by  affixing  a  copy  of  ihe 
elusive  test  as  to  whether,  in  this  instance,  the  |  sale-certificate  in  a  conspicuous  place  ihtt 
evidence  before  the  Deputy  Magistrate  was  \  the  right,  title,  and  interest  of  Rowshun  M 
sufficient  in  poini  of  law  to  justify  his  deci-  •  had  been  transferred  to  the  purchaser  Doiga; 
sion.  The  conclusion,  however,  at  which  the  |  Narain  Nag.  Now,  such  symbolical  posset- 
majority  of  the  Court  have  arrived  upon  sion  would  be  no  evidence  such  as  the  Siagis- 
the  first  question  will  decide  this  case.  !  trate  could  proceed  upon  in  enquiring  and 
The  rule  to  set  aside  the  Deputy  Magis- 1  deciding  which  party  is  in  actual  possess^oi 
trate's  order  in  favor  of  Durga  Narain  Nag  of  the  subject  of  dispute.  The  law  ssys 
must  be  made  absolute.  I  that  a  Magistrate  shall,  without  reference  10 


Kempy  y,    I  quite  concur  in  the  judg- 
ment just  delivered   by  the  learned   Chief 


the  merits  of  the  claim  of  any  party  to  a 
right  of  possession,  proceed  to  enquire  and 


Justice    with    reference    to    the    question  1  decide  which  party  is  in  possession  of  the 


whether  there  has  been  a  sufficient  proceed- 
ing to  meet  the  requirements  of  Section  530 
of  the  Criminal  Procedure  Code.  But  I 
regret  to  say  that  I  differ  from  him  on  the 
second  question,  namely,  the  question  of  pos- 


subject  of  dispute.  Moreover,  1  find  that, 
after  this  symbolical  possession,  that  is,  on 
the  24th  of  July  1875,  there  was  a  proceed- 
ing in  the  Civil  Court  of  Zillah  Hoogfaif 
before  Mr.  Ward,  the  then  Officiating  Judge 


session.  In  the  Weekly  Reporter,  Volume  !  of  the  district.  In  that  case  Ashootosb 
XVL,  Criminal  Rulings,  page  1 3,  there  is  a  \  Dhur,  the  decree-holder,  Durga  Narain  Nag, 
passage  in  the  judgment  of  Mr.  Justice  Paul,  !  the  auction-purchaser,  and  Mubgloo  Doctor. 
which,  I  think,  precisely  fits  this  case.    The    one  of  the  petitioners  before  us,  were  parties. 


learned  Judge  there  observes:  "  That,  when  we 
consider  that  an  award  under  Section  318 


And  the  learned  Judge,  who  decided  the  case, 
remarked:    ''It    is    not    pretended    that  1 


(now  530,  the  two  Sections  being  precisely  |  ^^nj^tfrtftf,  that  is,  symbolical  possession,  took 
similar)  gives  a  man  a  strong  hold  upon  land  j  place  on  the  very  land  which  is  the  subject* 
from  which  he  cannot  be  dispossessed  until  |  matter  of  this  claim/'  viz,,  the  claim  of 
the  opposite  party  can  prov^  a  superior  title,  ,  Mungloo  Doctor  before  him ;  and  Mungkw 
it  cannot  but  be  maintained  that  the  proper  ,  Doctor's  claim  before  the  Officiating  Judge 
proceeding  must  be  that  the  local  enquiry  or  of  Hooghly  referred,  if  not  to  the  whole,  to  a 
investigation,   of    whatever    nature    it   may  '  portion  of  the  very  land  which  is  the  subject 
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[t^ute  before  us.  Then  with  reference  to 
"witn esses  who  were  examined  as  to  the 
of  actual  possession  at  the  time  of  dis- 
,  Mr.  George  Sykes,  of  the  Firm  of 
"s.  Sykes  &  Co.,  as  agent  of  Mr. 
who  held  only  ii  cottahs  of 
in  the  disputed  area,  No.  24  on  the 
states  that  he  used  all  along  to  pay 
i^  including  taxes,  first  to  Abdul  Hameed, 
afterwards  to  Saheb  Jan  and  Mehur  Jan 
iehnr  Jan  is  the  vendor  of  Mungloo 
tor);  that  he  subsequently  paid  rent  for 
and  August  to  Durga  Narain  Nag ;  and 
since  the  institution  of  the  suit,  that 
since  the  dispute  commenced,  he  has  not 
rent  to  any  body.  Therefore,  assuming 
all  that  thi$  witness  stated  was  perfectly 
he  does  not  say  that  he  was  paying 
to  Durga  Narain  Nag  at  the  time  the 
>ute  arose,  which  was  in  October  1875. 
le  other  witness  is  Ootum  Karinda,  a  shop- 
jper,  residing  in  Howrah.     He  says  thai 


he  holds  three  jummas,  that  is,  three  hold- 
ings ;  and  that  he  executed  three  kubooleuts 
for  them,  which  have  been  registered  in  favor 
of  Roma  Nath  Roy.  Now,  Roma  Nath  Roy 
is  the  lessee  of  Mehur  Jan,  whose  rights 
have  been  purchased  by  Mungloo  Doctor. 
The  witness  further  deposes  that  in  Aghran 
last  he  paid  to  Durga  Narain  Nag,  after 
receiving  some  remission,  the  rent  due  from 
Bysak  to  Aghran.  This  payment  was 
made  subsequent  to  the  dispute.  Therefore, 
this  witness's  evidence  can  be  no  evidence 
of  actual  possession  by  Durga  Narain  Nag 
of  the  disputed  land  at  the  time  the  dispute 
arose.  I,  therefore,  am  of  opinion  on  both 
grounds,  not  only  because  no  proceeding 
under  Section  530  has  been  recorded,  but 
also  because  there  is  no  legal  evidence  on 
which  the  Deputy  Magistrate  could  come 
to  the  finding  at  which  he  has  arrived  in  this 
case,  that  his  order  should  be  set  aside,  and 
the  rule  made  absolute. 


L 


Vol.  XXV. 


I 


RULES  AND  ORDERS   OF  THE  HIGH  COURT. 


tons  to  be  obsenred  in  the  preparatioii  of 
Anniud  Statements,   Jndlcial  (Criminal) 
2,  3»  and4. 


CIRCULAR  MEMO.  No.  A. 


ited  Calcutta^  the  i$th  January  iS*jfi, 


J.L  CRIMINAL  AUTHORITIES. 

High  Court. 

English  Department. 

(Criminal.) 

H£  following  instructions  should  be 
rved  in  the  preparation  of  the  Judicial 
minal)  Statements  Nos.  2,  3,  and  4. 

The  total  number  of  persons  shown 
Statement  No.  2,  as  "acquitted  or  dis- 
%z^  "  (column  4),  should  agree  with  the 
I  of  the  corresponding  columns  (9  and  10) 
tatement  No.  3,  and  the  persons  **  con- 
ed "  (column  5)  according  to  the  former 
tement  should  agree  with  those  shown  in 
umn  1 1  of  the  latter  Statement,  care  being 
en  to  include  in  the  comparison  the 
figures  under  ''Sessions  Courts"  in  State- 
ment No.  3.  The  same  remark  applies  to 
the  columns  headed  ''died,  escaped,  trans- 
ferred," and  "  remaining  under  trial  "  at 
the  end  of  the  year. 

3.     The    number    of    committed   persons 
shown  in  the  column  of  remarks.  Statement 


No.  2,  should  always  correspond  with  the 
number  shown  in  Statement  No.  3,  as 
''remaining  at  the  end  of  the  year"  before 
the  Sessions  Court,  unless  there  is  a  suffi- 
cient reason  for  a  discrepancy,  which  should 
be  stated. 

4.  In  calculating  the  duration  of  a  case 
with  a  view  to  filling  up  column  15  of 
Statement  No.  3,  the  starting  point  to  be 
taken  is  not  the  date  of  "complaint"  or 
"information,"  but  that  of  apprehension  or 
attendance  on  summons;  paragraph  4  of 
Circular  Order  No.  3,  dated  2nd  February 
1871,  having  been  superseded  by  later  orders 
(juide  Circular  Memo.  No.  i,  dated  8th 
January  1873,  and  Circular  Memo.  No.  a, 
dated  28th  February  1873),  ^l^ich  show 
the  reason  of  the  alteration,  viz.,  that  the 
information  relates  to  persons  "brought  to 
trial "  within  the  meaning  of  columns  3  to 
6,  Judicial  Statement  No.  3,  and  not  to 
rases  in  the  abstract  where  a  complaint  is 
merely  made  or  information  laid. 

5.  Accordingly,  a  general  return  should 
be  made  at  the  close  of  each  year  by  the 
District  Magistrate,  and  submitted  to  the 
High  Court  with  the  Annual  Statements 
of  the  same  nature  as  the  monthly  return 
prescribed  by  Circular  Memo.  No.  i,  dated 
8th  January  1873.  Similar  information 
should  be  added  with  reference  to  the  Ses- 
sions Courts,  mutatis  mutandis,  that  is  to 
say,  the  actual  number  of  days  occupied 
should  be  given,  commencing  from  the  date 
of  commitment,  without  distinguishing  cases 
in  which  the  agency  of  the  police  has  been 
employed  from  those  in  which  it  has  not. 
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6.  Where  the  aggregate  of  the  smaller 
columns  i  to  15  (excluding  columns  9  to  11) 
of  Judicial  Statement  No.  4  falls  short  of 
the  number  of  convictions  given  in  State- 
ments Nos.  2  and  3.  the  difference  should 
be  accounted  for  by  reference  to  Chapters  39. 
40,  and  41*  of  the  Criminal  Procedure  or 
otherwise^  as  the  case  may  be. 

7.  To  save  calls  for  explanation,  the 
Sessions  Judge  should  see  that  the  aggregate 
number  of  persons  fined,  imprisoned,  or 
whipped  corresponds  exactly  with  the  details 
under  those  heads  respectively  in  Statement 
No.  4. 

By  order  of  the  High  Court, 

(Sd.)    W.  M.  SOUTTAR, 

Registrar, 


Instructions  to  be  observed  in  the  preparation  of 
the  Annual  Statements,  Judicial  (Civil)  Nos.  6, 
8,  and  9. 

CIRCULAR  MKMO.  No.  A. 


Dated  Calcutta^  the  12th  January  rSy6. 

High  Court. 

English  Department. 

(Civil.) 

The  following  instructions  should  be 
observed  in  the  preparation  of  the  Annual 
Statements  for  1875  and  subsequent  years: — 

2.  In  Judicial  Statement  No.  6,  the  total 
number  of  suits  instituted  in  each  class  of 
Courts  should  be  shown  in  a  column  to  be 
inserted  at  the  end  of  the  columns  of  figures ; 

•Local  nuisances,  possession,  and    maintenance  of 
wives  and  families. 


the  grand  total  of  all  the  above  totals 
shown  at  foot ;  and  wherever  the  totad  under  ' 
anv  head  in  the  new  column  differs  from  tbe  - 
total  under  the  corresponding  head  in  ^«ev  1 
ment  No.  8,  the  cause  of  tbe  discre^nnqr 
should  be  explained  in  the  column  of 
remarks  in  Statement  No.  6. 

3.  In    Statement    No.    8,   the   wik  of : 
those  Moonsiffs  who  have  been  invested  vtt  \ 
Small  Cause  Court  powers  under  Section  29, 
Act  VI.  of  1871,  performed  in  the  exercsr 
of  those  powers,  should  be  shown  separatdr  ' 
from  their  work  as  Moonsiffs :  both  kinds  rf 
cases  being  exhibited  opposite  "Paid  sob- 
divisional  tribunals,"  and  bracketed  together. 

4.  To  enable  the  Court  to  have  colnnis 
19  and  20  filled  up,  it  is  not  enough  thai 
each  local  return  exhibits  the  average  dm- 
tion  of  cases  under  each  class  of  Cooits. 
What  is  wanted  for  the  Court's  return  to 
the  Government  of  India  is  a  general  aver- 
age for  each  grade  of  Conns  in  all  districts 
and  to  effect  this,  it  is  necessary  to  have  from 
each  district  the  actual  number  of  days 
occupied  in  the  trial  of  cases,  from  date  <tf 
institution  to  date  of  disposal,  and  the  actosi 
number  of  cases  disposed  of.  This  inforxna- 
tion  should  be  given  separately  under  eacfa 
head,  "  contested  "  and  "  uncontested.'* 

5.  In  Statement  No.  9,  under  the  head 
"Chief  Appellate  Court  of  District,**  tbe 
designation  Revenue  Appeals  must  be  takes 
to  include  all  Appeals  in  rent-cases,  i.e.^  cases 
decided  by  the  Civil  Courts  under  Act  Vlll. 
(B.  C.)  of  1869,  wherever  that  law  is  in 
operation. 

By  order  of  the  High  Court, 

(Sd.)     W.  M.  SOUTTAR, 

Registrar, 
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of  Chrtl  Cottft  Ameen  establiabmesits 
regrulated  bj  work. 

CIRCULAR  ORDER  No.  i. 


^€iied  Calcutta,  the  t$th  January  i8y6. 

■  High  Court. 

English  Department. 

(Civil.) 

JCoPY  forwarded  to  ail  District  Judges. 
hfeeir  particular  attention  is  directed  to  the 
pgponsibility  which  has  been  imposed  upon 
Ipm. 

r  By  order  of  the  High  Court, 

r"  (Sd.)    W.  M.  SOUTTAR, 

r  Registrar. 

misolution  of  the  Government  of  India,  Finan^ 
€tal  Department,  No.  3020,  dated  Simla, 
^gke  jist  August  i8yS' 

#'£ndorsement  of  the  Government  of  Ben- 
■|I»  No.  2328,  dated  the  20th  July  1875,  on 
r  ktter  from  the  Registrar  of  the  High 
IBmirt  in  Bengal,  submitting  a  statement  of 
pts  and  disbursements  on  account  of  the 
loyment  of  Ameens  in  the  several  Civil 
rts  during  the  year  1874-75. 

Resolution. — The   Governor-General    in 

Qncil  observes  that,  adding  10  per  cent. 

pensions,  the  receipts  and   charges  on 

unt  of  the  employment  of  Civil  Court 

eens  in   1873-74  and   1874-75,  and  the 

cit    in    each    of    these    years,    are    as 

ws  : — 


Receipts 
Rs. 


Charges 
Rs. 


Deficit. 
Rs. 


873-74  ...    63,473  78,509  15,036 

74-75  •••    52,700  72i5«7  19*887 

The  measures  taken  by  the  High  Court 
the  return  of  1873-74  do  not  appear  to 
e  proved  effectual.  The  receipts  of 
;l[874-75  have  fallen  off  largely  compared 
■^th  1873-74.  His  Excellency  in  Council 
[accordingly  considers  that  District  Judges 
f.should  be  held  responsible  for  the  timely  and 
['^stematic  adjustment  of  their  establishments 
[in  accordance  with  the  work  which  they  have 
i  to  do. 

Order. — Ordered,  that  a  copy  of  the  fore- 
going Resolution  be  forwarded  to  the  Home 
Department  for  information  and  for  the  issue 
of  further  necessary  orders. 

R.  H.  HOLLINGBERRY, 
Asst,  Secy,  to  the  Govt.  0/ India, 


Form  of  application  for  certificate  of  adminis- 
tration. 

CIRCULAR  ORDER  No.  2. 


Dated  Calcutta,  the  28th  January  i8y6. 

High  Court. 

English  Department. 

(Civil.) 

It  is  ordered  that  every  application  for  a 
certificate  under  Act  XL.  of  1858  shall  be 
in  the  form  appended  hereto,  with  such  vari- 
ations as  the  circumstances  of  each  case  may 
require  ;  and  that  the  certificate  shall  in 
every  case  show  the  date  on  which  it  will 
cease  to  have  effect. 


To 


IN  THE  CIVIL  COURT  OF  THE 
DISTRICT  OF . 


Esq., 

District  Judge  of- 

Dated  the        of  18 

The  humble  petition  of 
son  of 
resident  of 
District 


Sheweth, 

That  A  B,  son  of  C  D,  resident  of 

,  District  ,  is  entitled  to 

the  property  specified  in  the  schedule  here- 
unto annexed  and  marked  A  {or  to  a  one- 
fourth  share  thereof,  or  as  the  case  may  he), 
as  the  son  and  heir  {or  as  one  of  the  four 
sons,  or  as  the  case  may  be)  of  E  F,  de- 
ceased {or  as  a  legatee  under  the  ivill  of 
E  F,  deceased,  or  under  a  deed  dated 
and  made  by  E  F,  or  state  how  otherwise^. 

That  the  value  of  the  said  property  {or  of 
the  said  A  B's  share  therein)  is  correctly 
set  forth  in  the  said  schedule  A. 

That  the  said  A  B  is  a  minor,  being  of  the 
age  of  years,  months,  and 

days. 

That  your  petitioner  is  {state  the  degree 
of  relationship  to,  or  connection  with,  the 
minor,  or  how  otherwise  the  petitioner  claims 
to  he  entitled  to  have  charge  of  the  minor's 
property ) 

That  your  petitioner,  as  such  next  of  kin 
{or  state  how  otherwise),  claims  to  have 
charge  of  the  said  property  in  trust  for  the 
said  A  B  during  his  minority. 


e 

• 
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That  your  petitioner,  therefore,  prays  that 
a  certificate  of  administration  under  Section  3 
of  Act  XL.  of  1858  may  be  granted  to  him. 

And  your  petitioner  as  in  duty  bound,  6cc. 

I,  ,  the   petitioner 

named  in  the  above  petition,  do  solemnly 
affirm  that  what  is  stated  therein  is  true  to 
the  best  of  my  information  and  belief. 

(Stgnaiure  of  Petitioner,) 

Solemn! V  affirmed  this  dav 

of  1 S  ,  before  me. 

District  yudge. 


Attachment  or  withdrawal  of  attachment 

in  execution  to  be  notified  to  Collector 

of  District 

CIRCULAR  ORDKR  No.  3. 


Dated  Calcutta,  the  Sth  Fehruarv  jSy6. 

IIkih  CoiRT. 

Knglish  Department. 

(Civil.) 

The  attention  of  Judges  of  every  grade 
is  drawn  to  Circular  Order  Xo.  a,  dated 
10th  January  1871,  requiring  orders  of 
attachment  to  be  notified  10  the  Collector  of 
the  District  in  which  the  attached  estate,  or 
share  of  estate,  is  situated,  and  they  are 
requested  to  observe  that  the  notification  is 
to  be  made  in  every  case,  without  exception, 
in  which  such  pro|)erty  is  attached  in  exe- 
cution of  a  Civil  Court's  decree.  The  above 
notification  does  not,  however,  supersede  the 
written  order  which  is  required  bv  Sec- 
tion 239,  Civil  Procedure  Code,  to  lie  fixi-d 
up  in  the  office  of  ilie  Collector  when  land, 
or  any  interest  in  land,  is  mtached. 

2.  The  Court  is  also  pleased  to  direct  that, 
whenever  attachment  is  lej;ally  and  formally 
withdrawn,  such  withdrawal  shall,  in  like 
manner,  be  notified  to  the  Collector  in  all 
cases  of  the  same  description. 

By  order  of  the  High  Court, 
(Sd.)     W.  M.  SOUTTAR, 

Registrar. 


Seals  and  signatures  of  Judicial  Officers  aal 
name  of  Court  isaoins^  processes  to  be  xkafif 

rendered. 

CIRCULAR  ORDER  Xo.  4. 


Doled  Calcutta,  the  13th  March  i8j6. 

High  Coi'rt. 

English  Department. 

(Civil  and  Criminal.) 

It  has  been  brought  to  the  notice  of  tbt; 
Court  that  it  frequently  happens,  m  th^; 
case  of  process  issued  in  one  district  ftyj 
service  or  execution  in  another,  that  tk; 
seals  and  signatures  on  the  process  are  EHe>^ 
gible,  whereby  great  inconvenience  and 
delav  are  caused. 

2.  It  is  also  necessary  and  right  that  ia 
every  sentence  or  order  made  by  a  Crimrnai 
Court,  the  jurisdiction  of  the  Judge  or 
Magistrate  making  it  should  disttnctir 
appear  on  the  face  thereof. 

3.  The  Court  is.  therefore,  pleased  to 
direct  that  in  every  process  and  every  sen- 
tence or  order  (of  whatever  descriptioii) 
issued  by  a  Judicial  officer  for  whatever 
purpose  it  may  be  issued  or  made,  the  name 
of  the  District  and  of  the  Court  from  whicb 
the  same  is  issued,  and  also  the  name  and 
powers  of  the  Officer  issuing  or  making  it, 
shall  be  clearly  set  out  in  such  manner  that 
it  mav  be  easily  read. 

m  m 

4.  The  Court  further  directs  gcncralhr 
that  in  all  cases  all  Judicial  Officers  shall 
take  care  to  sign  their  names  distinctly  aad 
legibly. 

By  order  of  the  High  Court.  ' 

(Sd.)     \V.  M.  SOUTTAR, 

Registrar, 

Stamping  documents  after'ezeoition— 
Prosecotion.  ' 

CIRCULAR  ORDKR  No.  ;. 


Dated  Calcutta,  the  2Sth  March  iSj6. 
High  Court. 

English  Department. 

(Civil.) 

At  the  instance  of  His  Honor  the  Lieote- 
nant-Governor,  the  Court  desires  that,  in 
all  cases  in  which  the  Civil  Courts  find  any 
document  which  comes  before  them  to  ban 

f 


7^-} 


Joules,  ^c. 
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High  Court, 


5 


lien  stamped  after  its  execution  in  contra- 
kilon  of  law,  they  will  give  a  copy  of 
sir  judgment  to  the  (rovernmenl  Pleader 
th  a  view  to  the  prosecution,  if  necessary. 
the  Revenue  Authorities  of  the  parties 
ncemed  in  such  after-stamping. 

Bv  order  of  ihc  Hiffh  Court, 


i 


(Sd.)     W.  M.  SOriTAK, 


Rt'gisirar 


^Uructions  for  preparation  of  Annual  Report  by 

m 

I  Jnd£fes  on  civil  justice. 

'  GENERAL  LETTER  No.  i. 


IDateti  Cakuiid,  the  jist  January  iSy6. 


High  Court. 

English  Department. 
(Civil.) 


\ 

I 
I 

•The     following     instructions    should     in 

ore  be  observed  by  District  Judges  in  llic 

reparation  of  their  Annual   Reports  on  the 

inislration   of  civil   justice    reciuired    by 

ular  Order  No.  4,  dated  2nd   February 

171. 

3.  The  results  shown  in  the  3rd  Table  of 
be  report,  viz.,  that  which  is  intended  to 
jiow  the  "number  and  value"  of  suits  com- 
menced, frequently  differ,  not  in  the  aggre- 
gate, but  in  details,  from  the  figures  in 
fndicial  Statement  No.  6.  To  obviate  such 
discrepancies,  the  Court  desires  that,  in  the 
distribution  of  cases  into  the  three  classes 

named  on  the  mar- 

Suits  uf  Small  Cause  gin,  local  officers 
Court   class;  rent    suits;  .  ,     ,      . 

other  suits.  may   be   guided,    ni 

respect  both  of  the 
Tabular  Statement  No.  3  and  the  judicial 
Statement  No.  6,  by  the  principles  laid  down 
in  Circular  Order  No.  25,  dated  30th  Decem- 
ber 1873. 


3.  Table  4  showing  "  miscellaneous  cases 
of  a  judicial  nature  other  than  regular  suits 
or  proceedings  in  execution,"  disposed  of 
and  pending,  should  also  be  made  to  show 
miscellaneous  cases  instituted. 

For  this  purpose,  a  double  column  should 
be  inserted  before  the  column  "disposed  of," 
with  a  view  to  the  exhibition  of  a  compara- 
tive return  for  two  years  of  the  institutions 
in  question. 

4.  A  similar  double  column  will  need  to 
be  inserted  in  the  table  of  miscellaneous 
appeals,  whenever  this  is  not  done  already. 

By  order  of  iho  High  Court, 

(Sd.)     W.  M.SOUTTAR, 

Registrar. 


Portion  of  Circular  Memo.  No.  3  of  ist  Feb- 
ruary 1873  rescinded. 

GENERAL  LETTER  No.  3. 


Dated  Calcutta,  the  iph  February  jSjO, 

IJuai  C'urKT. 

English  Department. 

(Civil.) 

The  Court  is  pleased  to  rescind  so  much  of 
I  paragraphs  3  and  4  of  Circular  Memo.  No.  3, 
I  dated    ist    February    1873,    ^s   requires   the 
I  separate   exhibition   in   the   Quarterly    Civil 
'  Statements    of    the    work    of    Subordinate 
,  Judges  and  Moonsiffs  vested  with  the  juris- 
diction of  a  Court  of  Small  Causes  under 
Section  29,  Act  \  L  of  1871,. performed  in 
the  exercise  of  that  jurisdiction,  such,  work 
I  being  now  shown  in  a  separate  statement. 

'  By  order  of  the  High  Court, 

i  (SdJ     W.  M.  SOITTAR, 

,  Registrar, 


Rules,  ^c. 
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Gates  ttrudK  off  on  plaintiff't  defastt  entered  as 
otherwise  disposed  of  "  in  Quarterly  Returns. 


<i 


From 


No.   295. 

VV.  M.  SouTTAR,  Esq., 

Regr.y  High  Court  of  Judicaiure 

at  Fort  William  in  Bengal y 


(GENERAL  LETTER  No.  4. 


To 


The  Judge  of  Bhaugvlpore. 

Dated  Calcutta,  the  lyth  February  1876, 

High  Court. 

English  Department. 

(Civil.) 

Sir, 

I  AM  directed  to  acknowledge  the 
receipt  of  your  letter  No.  32,  dated  loth 
February  1876,  relative  to  the  mode  of 
exhibiting  in  the  Quarterly  Civil  Statements 
cases  dismissed  on  default  of  plaintiff's 
prosecution  of  them,  and  in  reply  to  state  that 
the  Court  approves  of  their  being  accounted 
for  not  as  decided  "  on  trial,"  but  as  "  other- 
wise disposed  of." 

2.  According  to  the  Code  of  Civil  Pro- 
cedure, no  doubt  (this  being  a  casus  omissus), 
these  decisions  cannot  come  under  the  head 
of  dismissal  on  default ;  but  neither,  mani- 
festly, can  they  be  said  to  be  decisions  on 
trial,  where  the  plaintiff,  having  to  prove  a 
case,  has  given  no  evidence.  The  Court's 
Statements  are  meant  to  show  work  done, 
and  ought  not,  by  reason  of  an  omission  in 
the  Code,  to  be  made  to  supply  misleading 
information. 

I  have,  &c., 

i 

(Sd.)    W.  M.  SOUTTAR.         ; 

«     ■  I 

Registrar,  I 


Dated  Calcu/ta,  the  lyth  February  ;^. 

High  Court. 
English  DepartmeoL 
(Civil.) 
FoRWAkDEi)  to  District  Judges  and  Judical 
Commissioners  for  information  and  goidaice, 
in  cases  where  the  plainUff.  though  preseBt 
when  the  case  is  called  on,  gives  no  cvideaa, 
though  the  burden  of  proof  is  on  him. 
By  or^er  of  the  High  Coun, 
(Sd.)    W.  M.  SOLTTAR, 

RtpsStror. 


Criminal  Courts  close  only  on  Treasmy  Hoft-  ' 

dajs. 
CIRCULAR  ORDER  No.  i. 


Dated  Calcutta,  the  28th  February  18-^. 

High  Court. 

English  Department. 

(Criminal.) 

The  Court  having  observed   that  certaii 

Sessions  Judges  close  their  Courts  on  tbe 

Civil  Court  holidays  to  the  great  prejudke 

of  public  business,  all  Sessions  Judges  aod 

Magistrates  in  the  Lower  and  Extra  Rego- 

/  Vide  Circular  Order     '^^'^^    Provinces  m 
No.  4,  dated  2nd  April     reminded*    that  tte 

i36S. 

holidays  poblidbedbr 
the  High  Court  are  for  observance  in  tix 

Civil  Courts  only,  and  that  the  Criminal 
Courts,  as  a  rule,  should  be  closed  on  so 
days  when  the  public  Treasuries  are  open. 
In  any  case,  a  trial  commenced  ought  to  be 
finished,  although  a  native  holiday  inter- 
venes ;  and  Sessions  ought  not  to  be  inter- 
rupted, and  the  commencement  of  trials 
postponed,  except  on  days  when  native  usage 
absolutely  requires  the  intermission  of  all 
business. 

By  order  of  the  High  Court, 
(Sd.)     W.  M.  SOLTTTAR. 

Registrar 
h 


m 


Rules,  &c:. 


THS   WXXKLT   UPORTXR. 


IftgA  Court. 


T 


Saanfe  in  Quarterly  Statement  D,  Part  II. 

No.  184. 

tOK 

W.  M.  SouTTAR,  Esq., 
Xegr.,  High  Court  of  Judicature 

at  Fort  William  in  Bengal, 

\    Thr  Superintendent  of  Stationery. 

\  Dated  Calcutta,  the  gth  March  i8y8. 

(Original  date,  i8th  February,) 

High  Court. 

English  Department. 

(Criminal.) 

I  AH  directed  to  request  that  you  will  be 
^{ood  as  to  have  the  accompanying  tabular 
Inn  added  to  your  stock  of  criminal  forms 
I  a  supplement  to  Quarterly  Statement  D, 
^rt  II.  (High  Court  No.  ii7)»  with  a 
lew  to  its  being  pasted  exactly  over  the 
face  now  occupied  by  columns  2  to  j  and 
Wrf^r  the  numbers  0/ the  columns, 

*2.  The  pattern  now  sent  has  been  struck 
|S  under  the  Court's  instructions  in  order  to 

m  time,  and  I  am  to  desire  that  it  may  be 
jllinted  at  once  in  sufficient  numbers  to  sup- 
each  Magistrate  with  24  copies.  These 
lipplies  should  be  sent,  as  soon  as  possible, 
bbbout  waiting  for  indents, 
i  I  have,  &c., 

-  (Sd.)  W.  M.  SOUTTAR, 

Registrar, 


Judges  and  Magistrates  to  submit  Quarterly 
Statements  D  and  £  separately  to  High 
Court 

GENERAL  LETTER  No.  2. 

Dated  Calcutta,  the  2Sth  March  1876. 
High  Court, 


English  Department. 

(Criminal.) 

In  modification  of  para.  8  of  Circular 
Order  No.  11,  dated  loth  September  1873, 
the  Court  directs  that  Sessions  Judges  and 
District  Magistrates  shall,  until  further 
orders,  submit  the  Quaiterly  Statements  D 
and  E  separately  and  independently  direct  to 
the  Court. 

2.  Each  will  fill  up  the  portion  concern- 
ing him  in  the  present  forms.  In  Part  II.  of 
Statement  D,  the  Sessions  Judge  will 
continue  to  give  the  information  hitherto 
given  regarding  Commitments.  But  this 
will  now  become  for  Magistrates  a  Statement 
of  Miscellaneous  Cases,  and  information  re- 
garding the  following  classes  of  cases  will 
be  given : — 


^:        GENERAL  LETTER,  No.  i. 

i  Copy  to  Sessions  Judges,  Judicial  Commis- 
ibners,  and  District  Magistrates,  for  informa- 
tion and  guidance. 

(Sd.)  W.  M.  SOUTTAR, 

Registrar, 

High  Court. 
The  gth  March  i8j6. 
(Original  date  i8th  February,) 
Note, — ^The  forms  previously  received  can 
be  used  for  office  copies. 
Vol  XXV. 


Col.  2 
3 

4 

5 
6 


n 


»» 


>» 


» 


5> 


.  Possession. 

.  Nuisance. 

.  Maintenance. 

.  Sureties  of  the  peace. 

,  Sureties  for  good  behaviour. 

7        .  Order  with  property. 

3.  The  Superintendent  of  Stationery  has 
already  (See  General  Letter  No.  i,  dated  the 
9th  March  1876)  issued  forms  for  this  pur- 
pose. 

(Sd.)  W.  M.  SOUTTAR, 

Registrar^ 


B 


Rules,  ^c, 
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Spedmeos  of  all  Registers  kept  in  Subordinate 

Courts. 

GENERAL  LETTER. 


No.  5. 


From 


W.  M.  SouTTAK,  Esq  , 

Rigr,,  High  Court  0/  Judicaiure 

ai  Fori  William  in  Bengal y 


To 


All  DiST«iicr  Judges,  Judicial 
Commissioners,  and  Small 
Cause  Court  Judges. 

Dated  Calcutta,  the  2^th  March  i8j6. 


Sir, 


I  AM  directed  to  request  that  you 
will  be  good  enough  to  procure  and  transmit 
to  the  High  Court  an  enumeration  of  all 
the  Registers  kept  in  your  Court  and  in 
each  of  the  Courts  subordinate  to  you,  as 
also  a  specimen  form  of  each  Register  in 
Vernacular  or  English,  as  the  case  may  be. 
Each  Register  should  be  on  foolscap  paper, 
with  columns  ruled  in  tabular  form.  It 
should  show  the  title  or  name  of  the 
Register  and  th^  several  headings  under 
which  entries  are  recorded.  It  should  also 
have  marked  at  foot  the  name  and  salary  of 
the  Clerk  who  actually  keeps  the  Register. 

2.  Each  set  of  Registers  concerning  any 
Court  should  be  procured  by  you  in  dupli- 
cate :  one  of  them  should  be  filed  in  your 
office,  and  the  other  sent  to  this  office  in 
original.  They  s]^ould  be  despatched  as 
soon  as  possible  without  waiting  for  the 
corresponding  sets  from  other  subordinate 
Courts. 

3.  All  Office  Registers  and  Diaries  what- 
ftoever,  other  than  the  Registers  of  money 


I 


accounts,  are  to  be  thus  sabmiucd  in  coxa*  \ 
plete  specimen  form. 

4.     You  will  regard  ibis  call  as  extreoielf 
urgent. 

I  have,  Ac, 
(Sd.)  W.  M.  SOUTTAR, 


RegistrsT, 


Goyemment    Order,     allowii^ 
Court   Clerks   to  draw   Qieqses 
Treasurf ,  cancelled. 


No. 


T  M 
1230 


From 


The  Accountakt-Genrral,  Birco. 


To 


The  Registrar,  High  Court. 

Dated  the  21  si  March  rSj6, 


Sir, 


Letter  to  Government  of 

T  M 
Beng^at    No.  — '—,    dated 
**  112s 

2 1st  February  1^76, 

Reply  No.   700,    dated 

25th  February  1876. 


With  reference  to  my  letter  No.  554TM, 

dated  25th  August 
1875,  ^  bavc  the 
honour  to  forwanf  J 
copy  of  the  corre- 
spondence bctvcea 
this  departmeot  tsd 
the  Government  of  Bengal,  from  which  yon 
will  see  that  the  rule  allowing  clerks  of  SmiJI 
Cause  Courts,  during  the  absence  of  ibe 
Judge,  to  draw  cheques  on  the  Local  Tret- 
sury  for  payment  of  deposits.  &c.,  has  been 
cancelled.* 

I  have,  Ac, 

(Sd.)    H.  A.  MANGLES. 

Accountant' Genera!,  Bengal, 

b 


1876.] 


Rules,  &c., 
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I/igA  Court, 


No. 


T  M 

112b' 


Fkom 


To 


Thk  Accountant-Gknkhal,  Bengal^ 

The  Secretary  to  the  Govt,  of 
Bengal,  Judicial  Department. 

DaUd  the  21  si  February  i8y6. 


Sir, 


As  the  recommendation  made  in  my  pre- 

T 


decessor's   letter    No. 


4748' 


dated   26th 


August  1874,  that  head  clerks  of  jjjudges  of 
Small  Cause  Courts  be  permitted  to  draw- 
cheques  on  Local  Treasuries  or  Sub-divisional 
Treasure  Chests,  during  the  absence  of  Judges 
on  duty  in  other  Courts,  is  found  to  be  incon- 
venient in  practice,  and  not  imperatively 
required  for  the  due  performance  of  the 
public  service,  I  have  the  honour  to  request 
your  permission  to  consider  Government 
Order  No.  3645,  dated  14th  September  1874, 
as  cancelled.        • 

I  have,  &c., 
(Sd.)    H.  A.  MANGLES, 

Accouniani-General,  Bengal. 


From 


Judicial. 
No.  700. 
Calcutta,  the  2$th  February   j8y6, 

J.  Crawford,  Esq., 

Offg,  Under-Secretary  to  the 

Govt.  0/  Bengal, 


To 


The  Accountant-Grneral. 


Sir, 


In    compliance    with    the    request 


tained  in  your  letter  No.  1128TM  of  the 
2 1st  instant,  I  am  directed  to  inform  you 
that  the  Lieutenant-Governor  has  been, 
pleased  to  cancel  the  order  No.  3645,  dated- 
the  14th  September  1874,  directing  that  a 
clerk  in  charge  of  a  Small  Cause  Court, 
during  the  absence  of  the  Judge  on  duty  in 
another  Court,  ma^  be  allowed  to  draw 
cheques  upon  the  Local  Treasury  in  payments 
of  deposit  and  other  demands. 

1  have,  &c., 
(Sd.)    J.CRAWFORD, 
^ffg'  Under 'Secy,  to  the  Govt.  0/  Bengal. 


GENERAL  LETTER  No.  6. 

Dated  the  2gth  March  i8y.6. 

Copy  forwarded  to  all  Small  Cause  Court 
Judges  for  information  and  guidance. 

By  order  of  the  High  Court, 
(Sd.)    W.  M.  SOUTTAR, 

Registrar. 


Applications  for  Repairs  or  Construction. 
CIRCULAR  ORDER 

Issued  by  the  Authority  of  thr  High 

Court  of  Judicature  at  Fort 

William  in  Bengal. 


(Civil.)' 
No.  6,  dated  the  24th  April  iSy6. 

District  Judges  are  directed  to  submit  all 
con.  applications    for    the  construction  of  .new  ^ 


lO 


RuliSi  6'f., 
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Court-houses,  or  for  repair  of  the  existing 
buildings,  direct  to  the  Government  of 
Bengal,  and  not  to  or  through  the  High 
CourL 


Amendments  allowed  in  Plaints  to  be  made 

atoncft 

CIRCULAR  ORDER 

Issued  by  Authority  op  the  High  Court  of 
Judicature  at  Fort  William  in  Bengal. 

(Civil.) 

No,  7,  dated  the  isi  May  iSyS. 

The  Court  adopts  the  following  Circular 
Order,  issued  by  the  High  Court,  North- 
western Provinces,  and  directs  careful  com- 
pliance with  the  practice  enjoined  : — 

''  It  has  been  noticed  by  the  High  Court 
that,  when  a  Civil  Court  allows  a  plaint  to  be 
amended,  instead  of  the  amendment  being 
forthwith  made  in  the  plaint  itself,  the  order 
to  make  the  amendment  is  merely  filed  with 
the  record. 

2.  '**  The  Court  points  out  that,  when  such 
permission  or  order  is  given,  the  amend- 
ment must  be  made  in  the  plaint  at  once,  and 
orders  that  it  be  attested  by  the  signature  of 
the  presiding  Judge/' 


Date  of  Bzectttion  of  a  Death  Warrant  to  be  not 
less  than  14,  nor  more  than  21,  days  from  date 
of  Issue. 

CIRCULAR  ORDER 

IssuKD  BY  Authority  of  the  High  Court  of 
Judicature  at  Fort  William  in  Bengal. 

(Criminal.) 

No.  2,  dated  the  $th  May  iSf6. 

Section   301   of  the  Criminal  Procedure 
Code  directs  the  Court  of  Session,  on  receipt 


of  the  order  of  the  High  Court  confirming  a; 
sentence  of  death,  to  issue  a  warrant  to  AR; 
officer  in  charge  of  the  jail  in  which  ftt 
prisoner  is  confined,  to  cause  the  seotact 
to  be  carried  into  ezecation.  As  it  is 
expedient  to  provide  that  a  sufficient  botapl 
excessive  interval  should  elapse  betweea  is 
passing  and  the  execution  of  such  senSCKe^ 
the  High  Court  directs  that  the  date  maet 
by  the  Sessions  Court,  in  its  warrant,  for  tb 
execution  of  a  sentence  of  death,  shall  notki 
less  than  fourteen,  nor  more  than  tves^*: 
one,  days  from  the  date  of  the  issue  of  sbA 
warrant. 


Uses  of  Small  New  Seals. 
CIRCULAR  ORDER 

IssuKD  BY  Authority  of  the  High  Com  or 
Judicature  at  Fort  William  in  Bn&tu 

(Civil.) 

No.  S,  dated  the  12th  May  1876. 

With  a  view  to  avoid  wear  and  tear  of 
the  seals  recently  provided  for  the  use  of 
District  Judges,  Government  has,  oa  (he 
recommendation  of  the  Court,  sanctioned  tic 
supply  of  seals  of  a  smaller  size  and  simpler 
make  for  use  on  minor  occasions. 

2.  These  seals,  when  ready,  will  bete- 
warded  by  the  High  Court. 

3.  It  must,  however,  be  understood  4* 
they  are  not  to  be  used  for  sealing  JQ<1{* 
ments,  writs,  processes,  or  other  documcBB 
made  or  issued  judicially ;  for  such  purpose 
the  regular  seal  of  the  Court  should  alone 
be  employed,  under  the  superintendence  of  a 
responsible  officer.  But  for  all  other  pur- 
poses the  smaller  seals  should  be  used. 


876.] 
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High  Court. 


II 


Svasioa   of  Stamp  Law  by  Money-lenders^ 

Promissory  Notes. 

CIRCULAR  ORDER 

[ssuEjD  BY  Authority  of  the  High  Court  or 
Judicature  at  Fort  William  in  Bengal. 

(Civil.) 

* 

No.  g,  dated  the  i2ih  May  i8j6. 

The  accompanying  copy  of  a  correspon- 
dence regarding  evasions  of  the  stamp  law 
by  native  money-lenders  in  certain  classes 
of  loan-transaction S|  is  circulated  for  the 
information  and  attention  of  all  Civil  Courts. 


Board  of  Revenue  for  the  prevention  of  the 
evasions  in  question. 


From  H.  Lee,  Esq.,  Acting  Assistant  Secre- 
tary to  the  Government  of  Bengal^  to 
the  Registrar  of  the  High  Court  of  Judi- 
cature^ Calcutta — (No^  ioi8,  dated  ijth 
April  1S76). 

In  continuation   of   this  office  letter  No. 

374,   dated    the  9th 

U^^\!^t'  '*'''  ''""     February  1876, 1  am 

directed  to  forward 
the  accompanying  copy  of  a  letter*  from 
the  Board  of  Revenue,  on  the  subject  of 
evasions  of  the  stamp  law  in  certain  classes 
of  loan-transactions  by  native  money-lenders, 
and  to  request  that  the  Hon'ble  Judges  may 
be  moved  to  direct  the  issue  of  the  neces- 
»iy  instructions  to  the  subordinate  Civil 
Courts   on   the   points    indicated    by    the 


From  W.  M.  Grimley,  Esq.,  Officiating 
Secretary  to  the  Board  of  Revenue,  to 
the  Secretary  to  the  Government  of  Ben- 
gal,  Revenue  Department — (No.  222B, 
dated  Fort  William,  the  23rd  March 
187  6). 

In  paragraph  69  of  the  Board's  Report  on 
the  Administration  of  the  Stamp  Department 
for  1874-75,  an  instance  is  related  of  the 
manner  in  which  the  stamp  laws  are  evaded 
by  native  bankers  in  loan-transactions.  In 
the  case  in  question  the  money-lender  was 
in  the  habit  of  advancing  money  without 
drawing  up  a  formal  bond,  but  a  book  was 
kept  by  him,  made  up  of  a  number  of  loose 
pages,  stitched  together  with  a  piece  of 
string.  On  each  page  was  a  loan-transaction, 
thus:  I,  A.  B.,  have  this  day  borrowed  of 
you,  C.  D.,  Rs.  100  with  interest  at  4  per 
cent,  per  mensem  ;  signed  A.  B.,  witnesses 
£.  F.,  &c. ;  loan  to  be  repaid  in  such  and 
such  instalments  ;  and  so  on.  Each  leaf 
of  the  book  related  to  a  separate  loan- 
transaction,  and  could  be  removed  at  will. 
In  case  of  default,  the  book,  or  leaf  of  the 
book,  was  produced  in  Court  in  support 
of  a  suit  by  C.  D.  against  A.  B.  This  is 
said  to  be  a  type  of  similar  transactions  of 
daily  occurrencejn  many  parts  of  Bengal, 
and  it  is  asserted  that  Civil  Courts  frequently 
give  decrees  on  [such  informal  documents, 
sometimes  without  any   enquiry  as  to  the 
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absence  of  a  stamp,  and  sometimes  by  admit- 
ting the  docament  in  evidence  after  payment 
of  penalty-duty  under  the  provisions  of 
section  20  of  the  Stamp  Act  XVIII.  of 
1869.  Either  course  is  apparently  illegal. 
The  Member  in  charge  is  advised  by  the 
Advocate-General  that  each  page  of  the 
loan  book,  as  above  described,  constitutes  a 
promissory  note  as  defined  in  section  3, 
clause  25  of  the  Stamp  Act,  and  is,  therefore, 
liable  to  stamp-duty  under  article  2  of 
Schedule  I.  annexed  to  the  Act;  under  sec* 
tion  18  they  are  not,  therefore,  admissible  in 
evidence  without  being  duly  stamped.  Nor 
is  it  possible  to  correct  the  omission  of  stamp- 
duty  by  payment  to  the  Civil  Court  of 
penalty-duty  under  section  20,  inasmuch  as 
it  is  expressly  declared  in  section  28  that 
the  provisions  of  section  20  do  not  apply 
to  promissory  notes. 

2.  Mr.  Money  tliinks  that  it  would  per- 
haps have  some  effect  in  checking  evasions 
of  stamp-duty  on  loan-transactions  if  the 
attention  of  the  High  Court  were  invited 
to  the  existence  of  the  practice  as  above 
described,  with  the  view  of  such  instruc- 
tions being  issued^to  the  subordinate  Civil 
Courts  as  will  prevent  the  acceptance 
in  evidence  of  unstamped  pages  of  an 
account-book  in  lieu  of  a  sufficiently 
stamped  promissory  note,  and  also  prevent 
their  admission,  on.  payment  of  penalty-duty, 
under  section  20  of  the  Stamp  Act. 


3.     I  am  further  directed  to  suggest  that 
the  attention  of  Courts  may  be  drawn  lo 
the  fact  that,  in  very  many  instances,  promis- 
sory notes  require  to  be  engrossed  00  paper 
of    a    special  kind,   bearing  stamps  of  a 
peculiar  device.     Under  sectioa   5  of  tbe 
Act,   all   promissory    notes,    except    those 
chargeable  with  the  duty  of  one  anna,  ni«t 
necessarily  be  written  either  on  impressed 
paper,  i,e.,  paper  impressed  with  a  stamp, 
or  upon  paper  upon  which  the  stamp  has 
been  denoted  in  a  peculiar  manner  by  the 
Superintendent  of  Stamps  or  the  Collected. 
Two  samples  A  and  B  of  impressed  paper 
are  enclosed.    Specimen  A,    however,  liaf 
ceased  to  be  manufaaured,  and   will  crij 
continue  in  use  till  present   stocks  are  ex- 
hausted.   A  specimen  (C)  of  denoted  paper 
is  also  enclosed.    This  papar  is  denoted  by 
the    Superintendent    of   Stamps,   Calcitfts, 
and  is  sold  to  the  public.    The    Collector 
of  Calcutta  also  "  denotes  "  by  means  of  a 
circular  steel  die,  but  that  process  is  effected 
after  the  body  of  the  deed  is  written,  and 
there  is  no  mistaking  it.    Consequently,  m 
certain  cases,  a  promissory  note    inscribei 
on  a  leaf  of  an  accoi;mt-book,  even  thoogb 
it  were  stamped  with  an  adhesive  stan&p,  is 
not  admissible  in  evidence  as   being  duly 
stamped  in  accordance  with  the  law. 


REVENUE  CIRCULARS. 


DECEMBER  1875. 


Hon'blc  v.  H.  Schalch,  C.S.L 


ERRA  TUM. 

In  the  Appendix  B.  to  Board's  Circular 
Order  No.  j  of  September  iSyS./or  the 
words  "  (see  section  6,  clause  6J/'  substitute 
the  words  "  (see  section  5,  clause  fj" 


Reqtures  an  annua!  report  in  place  of  half-yearlj 
reports^  on  the  working  of  the  rales,  made  un- 
der the  Coinage  Act  of  Z870. 

No.  I. 

In  accordance  with  instructions  received 
fiom  Government,  District  Officers  are 
hereby  requested  to  submit,  in  future,  an 
annual  report  on  the  working  of  the  rules  for 
carrying  out  the  provisions  of  the  Indian 
Coinage  Act  (XXIII.  of  1870)  for  the 
calendar  year,  in  the  form  prescribed  by 
Circular  Order  No.  2  of  February  1S74,  in 
place  of  the  half-yearly  reports  hitherto 
submitted. 

No  half-yearly  return  for  the  period  ending 
31st  December  1875  will  now  be  necessary  ; 
bat  the  return  for  the  year  1875  must,  of 
course,  include  the  figures  already  given  for 
the  half-year  ending  June  1875. 

The    Board's   Circular 
N0.8  of  Augt.  1871.     Orderj  noted  in  the  mar- 

i»    2 of  Sept.  1873.        .  ,,     , 

„  2of  Nov.  1873.     gm  are  cancelled. 


amount  have  been  fraudulently  drawn  from 
a  Collectorate  under  certificates  of  adminis- 
tration to  estates,  procured  from  the  Civil 
Court  by  means  of  forgery  and  false 
personation.  In  some  of  the  cases  in  question, 
the  Collector's  proceedings  were  not 
suflSciently  careful,  too  much  reliance  having 
been  placed  on  ihe.  ministerial  officers,  who 
appear  to  have  manipulated  the  cases  as  they 
pleased.  The  Member  in  charge,  therefore, 
again  desires  to  draw  the  attention  of  District 
Officers  to  the  subject  of  Circular  Order 
No.  7  of  March  1875,  and  to  enjoin  the 
greatest  caution  in  dealing  with  the  claims 
put  forward  by  applicant*  in  such  cases. 


Copper  coins  to  be  receired  in  Payment  of 
GoTernment  duas  only. 

No.  3. 


It  having  been  represented  to  the  Board 
that  inconvenience  is  caused  by  the  payment 
into  treasuries  by  Municipalities  of  an 
unlimited  number  of  copper  coins,  attention 
is  hereby  drawn  to  the  Notification  of  the 
Government  of  India,  No.  959,  dated  31st 
May  1869,  published  at  page  11 90  of  the 
Calcutta  Gazette  of  x6th  June  1869,  which 
lays  down  that  copper  coins  are  to  be 
received  without  limit  of  amount  in  pav^ 
ment  of  Government  dues  only.  District 
Officers  need  not,  therefore,  receive  copper 
coin  from  Municipalities  or  from  any  other 
source  (when  not  in  payment  of  Government 
dues)  for  sums  over  fractions  of  a  rupee. 


Revised  Questions  for  Treasury  Inspections. 


Draws  attention  to  C.  O.  No.  7  of  1875  relative 
to  claims  made  to  deposits  by  holders  of  certi- 
ficates of  administration. 

No.  2. 

SivxRAL  cases  have  recently  occurred,  in 
^hich  deposits  of  old  standing  and  of  large    General,    Bengal,    the    memorandum   and 


No.  4- 


At    the    instance    of  the     Accountant- 
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questions  attached  to  Board's  Circular  Order 
No.  5  of  November  1874,  are  cancelled,  and 
the  following  revised  questions  are  substi- 
tuted in  their  place : — 

Commissioners  are,  however,  to  understand 
that  these  questions  are  intended  merely  as  a 
guide  to  them  in  cases  where  close  and 
detailed  enquiry  seems  to  be  primd  facte 
necessary.  They  are  not  bound  to  make 
such  minute  investigation  in  every  instance, 
if  they  are  satisfied  that  the  treasury  is  well 
and  carefully  managed.  At  the  same  time 
they  should  remember  that  the  more  precise 
the  information  given,  the  more  useful  it  is 
to  the  head  office  of  the  Account  Department. 

Questions  for  Treasury  Inspections. 

Cash^ 

I.  What  is  the  amount  in  the  treasurer's 
hands  ? 

a.  Are  the  different  kinds  of  coin  kept 
apart? 

3.  Is  there  any  bag  or  store  of  coin  in 
the  treasury  kept  apart  from  the  general 
balance  ? 

4.  Is  there  any  money  or  valuables  placed 
in  the  treasury  for  safe  custody  by  private 
persons  or  other  departments  ? 

5.  Does  the  amount  of  cash  in  the  trea- 
sury, including  currency  notes,  agree  with 
the  balance  as  shown  in  the  daily  balance- 
sheet  ? 

6.  Does  the  treasurer's  daily  balance- 
sheet  show  correctly  its  distribution  between 
treasure  under  single  and  under  joint  locks  ? 

7.  Has  each  chest  a  memorandum  of  its 
contents  altered  and  initialled  by  the  treasury 
officer  when  money  is  put  in  or  taken  out  ? 

8.  Is  small  silver  readily  obtainable  on 
application  ? 

9.  Do  officers  in  charge  of  sub-divisional 
treasuries  send  a  monthly  certificate  of 
personal  verification  of  their  balances  ? 

10.  Are  the  balances  at  such  sub-treasu- 
ries verified  during  the  tours  of  District  and 
inspecting  officers  ? 

II.  Are  requisitions  for  copper  coin  ever 
received  from  sub-divisions ;  and,  if  so,  are 
they  promptly  answered  ? 

12.  Is  the  supply  of  copper  at  each 
sub-division  ample  to  meet  all  demands? 

13.  Is  Government  copper  coin  freely 
taken  without  limit  of  amount  ? 

14.  Is  it  freely  issued  to  all  applicants 
seeking  it  in  exchange  for  silver  or  in  pay- 
ment of  claims  against  Government  ? 


Currency. 

15.  Are  notes  of  foreign  circles  fredy 
taken  when  tendered  in  payment  of  Goveni« 
ment  demands  ? 

16.  Is  the  placard  in  Eogli^  and  tbe 
vernacular  (touching  encashment  of  Boiei| 
exhibited  in  a  conspicuous  place,  when  tbe 
balances  allow  such  encashment  ? 

17.  Are    currency    notes    of    the 
circle  arranged  in  bundles  according  to 
denominations  ? 

18.  Are  they  placed  in  order  of  receipt? 

19.  Are  they  regularly  re-issuod  in  the 
order  of  their  receipt  ? 

20.  Is    the  prohibition  to  demaiui  the-' 
name    of  the  payer  or    receiver  of   noteii 
obeyed  ? 

21.  Is  the  note  register  punctually  kcfl 
up  ? 

22.  Is  it  in  English  or  the  vernacula;? 

23.  Does  it  separate  the  different  dencnai- 
nations  of  notes  ? 

24.  Does  it  separate  notes  of  the  home 
circle  from  those  of  foreign  circles  ? 

25.  Are  the  notes  of  foreign  circles  kept 
apart,  but  in  bundles  and  with  care  in  ar* 
rangement  similar  to  that  observed  for  hone 

notes  ? 

26.  Are  they  ever  re-issued  without  spe- 
cial application  from  the  person  receiving 
them  ? 

S/amps, 

27.  Is  the  key  of  the  store  of  stamps 
kept  in  the  actual  custody  of  treasoij 
officers  ? 

28.  Is  the  store  account  of  stamps  kept 
regularly  up  to  date  ? 

29.  What  stock  is  left  with  the  treasurer  ot 
official  stamp  vendor  ? 

30.  When  was  stock  last  actually  lakeo  ? 

31.  By  whom  ? 

32.  Was  it  found  to  agree  with  the  balances 
in  the  register  ? 

Excise  Opium, 

33.  Is  the  key  of  the  store  of  opium 
kept  in  the  actual  custody  of  treasury 
officers  ? 

I      34.  Is  the  store  account  of  opium  kept 
regularly  up  to  date  ? 

35.-  What  stock  is  left  with  the  treasurer  or 
opium  vendor  ? 

36.  When  was  stock  last  actually  taken  ? 

37.  By  whom  ? 

38.  Was  it  found  to  agree  with  the  balancci 
in  the  register  ? 

h 
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Bill  Forms. 

39.  Where  are  spare  stores  df  bill  forms 
Lept  ? 

40.  Under  ^hose  key  ? 

41-  Are  the  books  of  forms  required  for 
he  day's  use,  issued  in  the  morning  ? 

42.  And  are  they  checked  by  the  treasury 
>fficer  on  return  in  the  evening  ? 

43.  Are  issue-registers  ruled,  paged,  and 
nliialled  by  the  treasuryo  dicer  before  the 
year  begins  ? 

44-  Are  the  counterfoils  of  bills  issued 
[nitialled1)y  the  treasury  officer  ? 

45.  Do  they  agree  with  entries  in  the 
Issue-register  on  the  experience  of  a  few 
taken  at  random  ? 

46.  Are  the  issues  of  duplicates  noted  in 
the  issue-register  ? 

Note-^Th2X  the  counterfoils  of  duplicate  of 
bills  will  mkae  it  easy  to  test  the  observance  of 
lule  in  this  matter. 

47.  Where  are  files  of  original  advices 
of  bills  drawn  on  the  treasury  kept  ? 

48.  Are  those  from  each  treasury  laid 
together  in  order  of  dates  ? 

49.  Is  the  check-register  of  bills  payable 
written  up  daily  from  the  advices  received  ? 

50.  Does  the  treasury  officer  ever  check 
the  entries  by  the  original  advices  ? 

5 1.  When  bills  are  presented  for  payment, 
are  they  checked  with  'the  check-register  of 
bills  payable  ? 

52.  Are  the  date  and  amount  of  payment 
entered  in  the  check-register  ? 

53.  Is  it  also  marked  off  in  the  original 
advice  ? 

*  Money  Order  Forms, 

54.  Where  are  the  spare  forms  of  money 
orders  kept  ? 

55.  In  whose  charge  ? 

56.  Where  are  advices  of  money  orders 
payable  kept  ? 

57.  How  arranged  ? 

58.  Who  can  get  access  to  them  ? 

59.  Where  is  the  dating  stamp  ?  Are  all 
its  moveable  letters  and  figures  forthcoming? 

60.  Are  funds  for  money-order  use  kept 
in  a  separate  bag  still,  or  are  the  gross 
receipts  and  the  gross  payments  carried  to 
the  cash  book  daily  ? 

Deposits, 

61.  Are  new  receipt-registers  opened 
every  year  ? 

62.  Does  the  treasury  officer  initial  each 
deposit  in  the  receipt-register  ? 

63.  Does  he  ever  question  the  admissi- 
bility of  a  deposit? 
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64.  Is  the  order  for  repayment  passed 
without  pre/ious  reference  tb  the  receipt-' 
register  ? 

#5.  Is  each  repayment  entered  in  the 
receipt-register  at  the  time  of  payment,  and 
initialled  by  the  treasury  officer  ? 

66.  Is  there  a  periodical  agreement  of  the 
balance  on  Government  books  at  credit  of  a^ 
Municipality,    and    that    claimed    by    the 
Municipality  ? 

67.  Is  a  formal  acknowledgment  of  the 
correctness  of  the  Government  balance 
periodically  passed  by  the  Municipal  Com- 
mittee, and  recorded  in  the  treasury  ? 

Pensions, 

68.  Is  there  a  register  kept  of  the. per- 
manent orders  payable  at  the  treasury  ? 

69.  Is  the  file  of  permanent  orders 
complete  according  to  that  register  ? 

70.  Is  it  accessible  to  strangers  ?  To  any 
one  but  the  treasury  officer  ? 

71.  Are  the  orders  in  good  condition  ? 
jz.    Are  all  payments  noted  on  them  ? 

73.  Are  any  improperly  detained,  new 
payment  of  pension  having  been  more  than 
six  months  due  ? 

74.  Does  the  treasury  officer  regularly 
check  the  pensioner's  mark  with  the  original 
order  before  paying  him  ? 

75.  In  case  of  pensioners  permanently 
exempted  from  personal  attendance,  is  proof 
every  year  obtained  of  their  continued  exist- 
ence (Pension  Code,  p.  826),  and  recorded  ? 

Public  Works  Departments 

76.  Is  every  credit-order  charged  off  on 
due  date,  and  credited  in  the  Executive 
Engineer's  pass  book. 

*]*],    Is  anything  credited  in  the  Public . 
Works  pass  book  but  the  amounts  of  credit- 
orders  issued  by  the  Accountant- General  ? 

78.  Is  the  original  pass-book  with  the 
Executive  Engineer  ? 

79.  How  often  does  he  send  it  to  be 
written  up  ? 

80.  Is  the  treasury  duplicate  kept  up  to 
date  ? 

81.  Is  it  laid  before  the  treasury  officer 
before  any  new  cheque  is  passed  for 
payment  ? — 

Treasury  Furniture, 

82.  Are  the  following  kept  in  the  actual 
personal  custody  of  treasury  officer  ?    • 

One  key  of  treasure  room  or  vault,  and 
one  key  of  each  treasure  chest. 

83.  Are  the  other  keys  in  the  custody  of 
the  treasurer  ? 
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84.  What  Is  the  state  of  the  treasure 
boxes  ?  ' 

8$.  Have  those  in  use  Chubbs'  or  other 
reliable  locks  ?  • 

86.  In  what  condition  are  the  set  of 
tninimum  weights  and  test  scales  ? 

87.  Are  rupees  supposed  to  be  light 
tested  by  those  scales  before  being  cut  P 

Establishment, 

88.  Are  receipts  taken  in  a  register  for 
all  pay  and  allowances  issued  ? 

89.  Isa  stamped  receipt  required  wher- 
ever the  amount  exceeds  Rs.  20  ? 

90*    Have  service-books  been  prepared 
for  the  whole  establishment  ? 
91.     Are  they  kept  up  to  dale  ? 

What  security    does    the   treasurer 


92. 
give  ? 

93- 
94. 

95 


Where  le  the  bond  kept  ? 
When  was  it  last  tested  ? 
Who  appoints  cash-keepers  at  sub- 
treasuries  ? 

96.  And  on  what  security? 

Miscellaneous, 

97.  Is  a  register  kept  of  Government 
paper  on  which  interest  has  been  made 
payable  at  the  treasury  ? 

98.  Is  every  payment  made  on  the  author- 
ity of  a  letter  of  credit  noted  thereon  at  the 
time  of  payment  ? 

99.  Are  printed  forms  (chalans)  available 
readily  to  persons  having  to  pay  money  into 
the  treasury  ? 

100.  Is  money  ever  received  without  one  ? 
I  or.     Are  payments  made  before  a  formal 

order  is  obtained  from  the  treasury  officer  ? 

102.  Are  they  at  once  noted  in  the  cash- 
book  ? 

103.  Are  standing  orders  transgressed  by 
the  maintenance  of  a  second  set  of  accounts 
in  the  vernacular  ? 

104.  Is  the  Circular  File  of  the  account- 
office  complete  ? 

105.  Is  it  accessible  ? 

106.  Does  the  treasury  officer  take  pains 
to  see  that  important  new  Circulars  are 
understood  ? 

107.  Are  returns  for  the  account-office 
written  up  day  by  day  ? 

108.  What  record  is  kept  of  the 
Accountant- General's  orders  of  retrench- 
ment ? 

109.  In  whose  custody  is  it  ? 

110.  Is  reference  made  to  it  before  new 
pay  is  issued  ? 

111.  Is  the  statement  of  daily  cash- 
transactiQjfisy^//^  agreed  with  the  cash-book 


and  the  accountant's  daily  balance-sheet 
before  the  establishment  leaves  office  each 
evening  ? 

112.  Does  the  treasury  officer  see  thit 
the  cash  balance  shown  against  each  rab- 
divisional  treasure-chest  agrees  with  that 
admitted  by  the  sub-divisional  officer  on  iht 
last  returns  embodied  ? 

113.  Are  the  office  registers  and  reconb 
in  good  order  ? 

114.  Are  remittances  acknowledged 
promptly,  that  is,  on  the  day  of  yrvnl  as 
well  as  afterwards,  when  the  otutura  is 
reported  ? 

115.  Does  the  Collector  personally  coo- 
sider  the  three  months'  estimate  sent  to  tbe 
Accountant-General  ? 

116.  Are  all  references  from  the 
Accountant-General  answered  ;  if  not,  how 
many  are  in  balance  ? 

117.  Are  proper  precautions  taken  that 
every  letter  received  is  brought  under  the 
personal  notice  of  the  treasury  officer? 


Adds  a  condition  to  the  prescribed  fona  «i 
ptitwaree*s  contract. 

■ 

No.  5. 

The  following  should  be  added  as  condi^ 
tion  6  to  Form  A  annexed  to  Circular  Order 
No.  3  of  December  1874,  and  the  present 
conditions  "  6  to  1 1  "  should  l>e  numbered 
"  7  to  12  "  :— 

**  6.  I  bind  myself  to  perform  the  doues 
of  putwaree  as  required  By  law.  (iV^//.— 
This  will  be  added  only  where  such  an  ar- 
rangement is  made,  otherwise  it  will  be 
omitted.)  " 


A.  MoHaY,  Esq.,  C.B. 


Duties  of  Collectors  where  unstamped  or  h 
dentiy  stamped  docaments  are  produced  be- 
fore them. 

No.  6. 

The  following  extracts  -from  Government 
Order  No.  2857,  dated  4th  December  1875, 
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ontaining  the  views  of  the  Lieutenant- 
rovernor  with  regard  to  the  duties 
f  District  Collectors  in  cases  in  which 
instamped  or  insufiiciently  stamped  docu- 
ments are  produced  before  them,  under 
ircumstances  sufficient  to  satisfy  them  that 
tiere  was  an  intention  of  evading  the  law, 
re  circulated  for  th^  information  and 
:aidance  of  the  officers  concerned ;  and  the 
4ember-in-charge  directs  that,  until  further 
►rder,  reports  be  submitted  to  the  Board  of 
tach  case  of  prosecution  for  evasion  of  the 
itamp  laws : — 

"2.  Under  section  43  of  Act  XVIII, 
'of  1869,  it  is  necessary  that  all  prosecutions 
*ander  the  Act  should  be  instituted  and 
'coaducted  by  the  Collector  or  other  authorize 
'  ed  officer,  and  it  is  essential  to  a  prosecution 

*  under  section  29  that  the  Collector 
'should  be  satisfied  that  the  particular 
'  instrument,  in  respect  of  which  a  prose- 
'cution  is  to  take  place,  was  executed  on 

*  unstamped  or  insufficiently  stamped  piper 
'*with  the  intention  of  evading  payment  of 
'*  the  proper  stamp-duty." 

"  3,     But,  when  the  Collector  has  satis- 
^'  fied  himself  upon  this  point,  the  Lieutenant- 
-Governor is  advised  thit  it  is  not  necessary 
"  that  any   fraudulent  intention   should   be 
•'pr(jved    before   the   Court   in    which    the 
•'oEfender  is    prosecuted.     The  offence   is 
"complete   when   the   particular    terms    of 
''section   29,   creating   such   offence,    have 
"been   contravened,  and  it  is   no  defence 
to  the  prosecution  to  plead  that  the  person 
charged  had  no  intention  of  evading  the 
"law.     It  appears  to  have  been  the  intention 
of  the  Legislature  to  make  the  question 
of  intention  one  exclusively  for  the  deter- 
"minaiion  of  the  Collector,  and  the  Criminal 
"Court  is  bound  to  convict  upon  the  mere 
"proof  of  the  facts,  t.  e.,  on  the  production 
"  of  the  unstamped  or  under-stamped  docu- 
"ment   and  evidence  that  it  was  executed, 
"  iScc,  by  the  accused  person." 

•  •  «  •  • 

"5.  The  Lieutenant-Governor  believes 
"  that  Collectors  have  been  deterred  from  put- 
"ting  the  law  into  active  operation  by  the 
"supposed  difficulty  of  adducing  such  evi- 
"dence  of    fraudulent  intention  as    would 


C( 
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"satisfy  the  Criminal  Court.  It  is  clear 
"that  caseis  will  frequently  occur  in  which 
"  a  Collector  may  feel  no  moral  doubt  that 
"an  evasion  of  the  law  was  intended,  but 
"  in  which  direct  evidence  upon  the  question 
"of  intention  might  not  be  forthcoming.  In 
"such  cases,  I  am  to  say,  the  Collector, 
"  if  satisfied  upon  reasonable  grounds  of 
"  belief  and  probal^ility  that  there  was  an 
"  intention  of  evading  the  law,  should  prose- 
"  cute  the  offender  in  the  Criminal  Court.*' 

"6.  The  almost  stationary  state  of  the 
"  General  Stamp  Revenue,  contrasting  as  it 
"  does  so  remarkably  with  the  rapid  increase 
"  of  receipts  from  Court  Fees  Stamps,  shows 
"the  necessity  of  measures  being  taken  to 
"enforce  the  more  general  observance  of 
"  the  law.  I  am,  therefore,  directed  to  request 
"that  the  Member-in-charge  will  issue  a 
"  Circular  to  District  Collectors,  pointing  out 
"to  them  that,  in  cases  in  which  unstamped 
"  or  under-stamped  documents  come  under 
"  their  notice,  under  circumstances  which 
"are  sufficient  to  satisfy  them  that  there 
"  was  an  intention  of  evading  the  law,  it 
"is  their  duty  to  prosecute  the  offenders 
"in  a  Criminal  Court,  and  that  the  Govern- 
"  ment  is  advised  that,  in  such  cases,  it  is  not 
"  necessary  that  any  evidence  to  prove  the 
"fraudulent  intention  should  be  offered  by 
"the  prosecution.  As  it  is  believed  that 
"the  law  has  not  hitherto  been  strictly  en- 
"  forced,  it  is  the  wish  of  the  Government 
"  that  care  and  circumspection  should  be 
"  used  in  instituting  these  prosecutions;  but 
"  the  Lieutenant-Governor  believes  that,  if 
"  a  few  cases  were  prosecuted  in  every  dis- 
"trict,  and  convictions  were  obtained,  the 
"obligations  imposed  by  the  law  would  be 
"  brought  forcibly  to  the  notice  of  all  classes 
'/of  the  community,  and  a  considerable  in* 
"crease  of  the  stamp  revenue  would  be  the 
"  result.  In  these  prosecutions,  which 
"  would  be  instituted  by  way  rather  of  warn- 
"ing  than  of  punishment,  it  would  not  be 
"  necessary  for  the  Collector  to  press  for  the 
"  infliction  of  severe  penalties'.  The  result 
"of  the  prosecutions  which  may  be  insti- 
"  tuted  under  these  orders  should  be  reported 
"to  Government  in  order  that  it  may  be 
"ascertained  whether  any  mpdiflcation  of 
"  the  existing  law  is  necessary  or  desirable.'' 
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JANUARY,  1876. 


Hon'bLC  V.  H.  SCHALCH,  C.S.I. 

Anaiud  Bills  of  Record-room'Contins^endes 
tupeneded  by  detailed  monthly  bills« 

No.  I. 

District  Officers  are  informed  that  annua] 
bills  of  record-room  contingencies,  wherever 
such  bills  have  hitherto  been  submitted  to 
Commissioners,  will  be  discontinued,  their 
place  being  supplied  by  the  detailed  monthly 
bills  prescribed  by  the  Accountant-Generars 
Circular  No.  337*  dated  2nd  August  1875. 
This  does  not,  however,  in  any  way  affect 
the  submission  by  local  officers  of  annual 
estimates  of  requirements  from  the  record 
ffrant,  and  statements  of  expendiiuce  there- 
from required  by  clauses  ia  and  id,  section 
7,  p.  311  of  the  Board's  Rules.  These 
will  continue  to  be  submitted  as  heretofore. 


as  transactions  of  the  eosaiDg  month,  except 
in  March,  when- the  same  procedure  is  to  be 
adopted  in  regard  to  sumps  after  the  371k 
as  is  followed  in  regard  to  other  ti 


Sureties  of  Farmers— Property  in^Bengfal. 

No.  2. 

A  CASB  has  been  brought  to  the  notice  of 
the  Board  in  which  the  property  of  the 
8urety  of  a  farmer,  who  had  defaulted  in  the 
payment  of  revenue,  was  found  to  be  situated 
in  the  North-Western  Provinces,  and,  there- 
fore, beyond  the  power  of  the  Revenue 
Authorities  to  attach  under  Act  VII.  (B.C.) 
of  1868.  The  Member-in-charge  desires  to 
warn  Collectors  to  make  certain  that  the 
sureties  of  farmers  possess  sufficient  proper- 
yr  within  the  jurisdiction  of  the  Lieutenant- 
Governor  of  Bengal  to  make  good  the. 
amount  for  which  they  undertake  to  become 
responsible.  • 


A.  Money,  Esq.,  C.B. 


Board's  Rule  8,  section  i,  as  to  issue  of  stamps 
after  the  ayth  of  the  month. 

No.  3. 

As  the  working  of  rule  8,  section  i,  page 
304  of  the  Board's  Rules,  is  attended  with 
some  inconvenience  to  the  public,  the  follow- 
ing rule  is  to  be  substituted  for  it  : — 

8.  The  issue  of  stamps  from  sub-division- 
al treasuries  after  the  27th  of  a  month  is  not 
now  prohibited,  but  all  transactions  as  to 
stamps  from  the  aSih  to  the  31st  should  be 
credited  ip  the  District  Treasury  Accounts 


A  certificate  of  payment  of  the  _ 
of  a  tenure  sold  imder  Res^nlatioa  VI IL 
x8z9  not  liable  to  be  stamped  as  a  a 

No.  4* 

It  has  been  the  practice  in  some  disbta 
to  treat  certificates,  which  are 
under  the  provision  of  section  15, 
lation  VI IL  of  1819,  of  the  payment  sf 
the  purchase- money  of  tenure  sold  under 
that  Regulation,  as  deeds  of  conveyance,  and 
to  require  them  to  be  stamped  accordingift 
but  the  legality  of  this  practice  having  been 
called  in  question,  the  Advocate-Generai  was 
consulted  on  the  subject,  and  has  expressed 
an  opinion  that  the  practice  is  trregnlsr* 
In  accordance  wiih  the  order  of  the  Membciw 
in-charge  that  opinion  is  now  circnlaied' 
for  the  information  and  guidance  of  Dtstiict 
Officers  in  respect  to  the  mode  of  treatmesl 
of  such  certificates  in  future. 

'*A  Putni  is  a  lease  within  the  meaidif 
of  the  General  Stamp  Act,  1869  [lee 
Schedule  1.,  art.  19,  clause  (^)],  and  a  feast 
is  not  a  conveyance  within  the  meaning  oC 
the  same  Act  (see  definition  of  conveyance, 
section  3,  clause  11)." 

''With  reference  to  the  stamp  which  is 
to  be  affixed  on  a  Putni,  provision  is  made 
in  Schedule  I.,  art.  19,  clause  {e\  hot  no 
specific  provision  appears  to  be  made  in  the 
Qpneral  Stamp  Act,  1869,  for  the  tiansier 
or  assignment  of  a  lease.  The  definiuon  of 
a  lease,  as  given  by  the  General  Sianp 
Act,  1869,  does  not,  in  my  opinion,  covei 
the  transfer  or  assignment  of  a  lease,  iwt, 
even  if  it  be  supposed  to  extend  to  a 
transfer  or  assignment  of  a  lease,  Vt  is 
obvious  that  the  operation  of  that  sectksi 
cannot  be  made  to  include  a  mere  certxficHS 
of  payment.  It  is  to  be  noted  that,  alth<M||k 
provision  is  made  in  the  General  Stama 
Act  for  an  assignment  of  an  interest  secwta 
by  a  bond  or  mortgage-deed  (see  SchedoleL, 
art.  13),  and  also  for  a  surrender  of  s 
lease  (see  Schedule  I.,  art.  20)  none  has  been 
made  for  a  transfer  or  assignment  of  a 
lease." 

'*  Under  the  above  circumstances,  I  am  of 
opinion  that  a  certificate  of  payment  of  tbe 
purchase-money,  which  is  evidence  of  the 
transfer  of  the  Putnidar's  interest  to  the 
purchaser,  is  not  liable  to  be  stamped  as  a 
conveyance." 
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Non-judidal  Stamps. 

No.  5. 

'WTiTH  reference  to  the  instructions  con- 
fined in  the  Board's  Circular  Order  No.  5. 
€  September  1872,  it  should  be  noted 
cta.t  the  following  descriptions  of  stamps  are 
i»  be  included  under  the  •  head,  '*  Non- 
adlcia]/'  in  the  periodical  stamp  returns  : — 

Stamped  tender-forms  of  the  Public  Works 
department 

Special  adhesive  stamps. 


District  Superinteadents  of  Police— Excise 

Duties. 

No.  6.      • 

With  reference,  to  para.  14  of  the 
Sovernment  Resolution,  dated  9th  November 
1875,  on  the  Board's  Excise  Administration 
Report  for  1874-75,  the  District  and  Divi- 
sional Officers  are  requested  to  notice  in 
their  respective  Annual  Excise  Reports 
the  names  of  the  District  Superintendents 
o€  Police  who  may  distinguish  themselves 
bj  taking  special  interest  or  the  contrary 
\q  the  excise  branch  of  their  duties. 


FEBRUARY,  1876. 


Hon  BLE  V.  H.  Schalch,  C.S.I. 


Adds«claftse(4)to  Board's  Rules,  Ch.  VIII.,  sr.g, 

.  No.  I. 

Ths  following  is  added  as  clause  4,  section 
9,  Chapter  Vlli.  (page  154)  of  the  Board's 
Rules  : — 

4.  The  foregoing  rules,  i  to  3,  relate  to 
the  settlement  or  re-seitlement  of  individual 
estates  or  parts  of  estates.  But  settlements 
of  whole  districts  or  pergunnahs,  or  other  sub- 
divisions of  districts;  should  be  made,  and 
engagements  taken,  Subject  to  the  confirm  1- 
lion  of  the  Government  of  India,  to  which, 
through  the  Government  of  Bengal,  the  pro- 
ceedings will  be  reported  in  due  course  for 
such  confirmation. 


Substitute  Roles  3  to  xo  for  clauses  3  to  5,  sec- 
tion 6k  Chapter  III.  of  the  Board's  Rules. 

No.  2. 

Ths  following  rules,  3  to  10,  are  substi- 
tuted for  clauses  j  to  g,  section  6,  Chapter 

«■ 


III.  of  the  Board's  Rules,  the  present  clauses 
6  to  10  being  numbered  11  to  15  : — . 

3.  These  rules  shall  also  be  applicable  to 
all  suits  connected  with  the  estates  of  wards 
of  Court,  or  with  other  estates,  the  pfoperty 
of  individuals,  in  charge  of  the  Revenue 
Authorities,  subject  to  the  reservations  and 
explanations  contained  in  paragraphs  4  to  10 
following : — 

4.  Under  section  72,  Act  IV.  (B.  C.)  of 
1870,  every  suit  (except  suits  in  the  High 
Court)  brought  on  behalf  of  a  ward  must 
be  authorized  by  some  order  of  the  Court  In 
charge  of  such  ward,  and  the  fact  of  this 
authorization  must  be  cited  in  the  plaint. 
Care  must  be  taken  that  this  sanction  is 
applied  for  in  good  time,  that  no  cases  may 
be  unnecessarily  barred  by  limitation. 

5.  In  the  case  of  ordinary  suits  under 
the  Rent  Law,  not  involving  any  points  of 
intricacy  or  legal  difficulty,  it  will  be  enough 
for  the  manager  to  submit  through  the  Col- 
lector for  the  formal  sanction  of  the  Court 
of  Wards,  a  monthly  statement  of  suits  which 
it  is  proposed  to  institute.  This  statement 
will  set  forth  : — 

(i) — The  defendant's  name  and  status 
(whether  tenure-holder  ^r  ryot,  Ac). 

(2) — The  nature  of  the  claim. 

(3)— The  period  embraced  in  the  claim. 

(4) — ^The  amount  of  the  claim. 

(5)— Any  general  or  special  remarks  as  to 
the  nature  and  grouAd  of  the  suits  necessary 
to  enable  the  Collector  ahd  the  Court  of 
Wards  to  judge  of  their  propriety. 

6.  It  will  not  be  necessary  for  the  Collec- 
tor or  Court  of  Wards  to  refer  cases  of  the 
kind  described  in  the  last  preceding  rule  to  the 
Legal  Remembrancer.  But  all  other  cases 
involving  important  principles  or  points  of 
difficulty,  and  all  suits  for  enhancement  of 
rent,  must  be  treated  under  the  ordinary  rules 
for  the  conduct  of  Government  suits,  and  the 
pleadings  will  invariably  be  referred  through 
the  Court  of  Wards  for  the  opinion  of  the 
Legal  Remembrancer. 

7.  "In  the  appointment  of  an  associate 
pleader  for  ward's  cases,  the  Collector  need 
not  obtain  the  sanction  of  the  Commissioner, 
but  shall  consult  the  manager.  Instead  of 
the  mere  authority  to  appear,  given  to  the 
Government  Pleader  under  section  15,  the 
Collector,  or,  where  there  is  a  manager,  the 
manager,  shall,  in  cases  connected  with  a 
ward's  estate,  execute  a  po we r-of -attorney 
on  a  stamp-paper  of  the  proper  value.  Clause 
9,  section  4  of  the  present  chapter,  shall 
not  be  held  applicable  to  the  case  of  disburse- 
ments oa  accouatof  claims  against  ward's 
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estates,  which  may  be  compromised,  the  Com- 
missioner being  competent  lo  sanciion  such 
disbursements  on  his  own  authority,  under 
provisions  of  section  49,  Act  IV.  (B.  C.)  of 
x87o.- 

8.  Under  section  69  of  the  Act,  the  ward 
must  (except  in  suits  before  the  High  Court) 
sue  or  be  sued  in  his  own  name,  describing 
himself,  or  being  described,  as  a  ward  of 
Court ;  and,  as  a  rule,  the  manager  must  be 
named  as  next  friend.  Accordingly,  the 
following  form  should  be  adopted  in  pUints 
on  behalf  of  a  ward  of  Court : — 

*'  A  B,  ward  of  the  Court  of 

Wards,  inhabitant  of  ,  by  C  A 

inhabitant  of  ,  manager  of  the 

estate  of  the  said  ward  of  Court,  sues 
E  Fr  &c. 

9.  Similarly,  in  cases  where  the  ward  is 
defendant,  the  answer  should  be  in  the  follow- 
ing form : — 

"  A  B,  inhabitant  of 
sues  CD,  inhabitant  of 
ward  of  the  Court  of  Wards, 

of  whom  E  F,  inhabitant  of  , 

the  manager  of  the  estate  of  the  said  ward, 
IS  next  friend  or  guardian." 

10.  In  regard  to  any  suit  which  may  have 
been  instituted  against,'or  on  the  part  of,  any 
ward  of  the  Court,  before  the  estate  of  the 
ward  whom  it  concerns  was  brought  under 
the  Court's  control,  and  which  has  conse- 
quently been  instituted  against,  or  in  the  name 
of,  some  manager,  naib,  or  gomashla,  other 
than  the  manager  appointed  by  the  Court, 
the  Collector  shall  cause  an  application  to  be 
made  to  the  Court  in  which  the  suit  is  pend- 
ing to  cause  the  name  of  the  manager  appoint- 
ed by  the  Court  of  Wards,  or  that  of  some 
other  person,  as  provided  in  section  69  of 
Act  IV.  (B.C.)  of  1870,  to  be  substituted  for 
that  of  such  manager,  naib,  or  gomashta  as 
next  friend  or  guardian  of  the  ward  in  suit. 


and  Salt  Rule  35,  are  not  allowed  to  acc| 
late  in  their  offices  or  at  the  police-: 
All  such  rowannahs  should,  in  futi 
returned  to  liiis  office  precisely  on  tl 
open  day  of  each  week,  arranj^ed 
order  of  their  numbers,  and  entered 
list.  Snould  there  be  no.rowanna.hs 
at  the  beginning  of  any  week,  iniims 
that  effect  roust  be  given  to  this  office 
course  of  the  week.      • 

It  is  further  requested  that  all  snrrei 
rowannahs  of  the  previous  year  mar 
at  once  to  this  office. 

These  instructions,  of  course,  do  nol 
to  rowannahs   issued    \rt   the  Coil< 
Cuitack,  Pooree,  Balasore,  and  Cbil 
Of  these,  an  account  is  kept  in  the  d| 
offices. 


A.  Moxily,  Esq.,   C.B. 
Return  of  surrendered  Rowannahs. 


The  officers   in 

ChittagonfT. 

Noakhally. 

Backerg^unge, 

Howrah. 

24-Perfi^unnahs. 

Jessore. 

Midnapore. 

Cuttack. 

Pooree. 

3aIasore. 


No.  3. 

charge    of   the    districts 
mentioned  in  the  mar- 
gin   are  requested  to 
take    particular    care 
that   rowannahs    sur- 
rendered    from     the  1 
commencement  of  this  ! 
year,    under    section  ! 
22  of  the    Salt    Act] 

-  (Act    VII.   of    1864^  i 


The  Responsibiltty  of  Sheristadars 

Stamp  Frmnds. 

No.  4, 

The  attention  of  Divisional  and 
Officers  is  drawn  to  the  following  insi 
of  stamp  frauds  which  recently  came 
the  Member-in-charge*s  notice. 

2.  It   was   the   practice    in   the   Dii 
Office  in  which  the  frauds  were  comml 
for  the  parties  requiring  copies  of  docui 
to  affix  the  requisite  adhesive  stamp  t( 
blank  sheets  of  paper,  which,  under  the 
in  force,  all  applicants  for  copies  arereqi 
to  provide  at  their  own  cost  for  the  poi 
of  the  copy  being  written  thereon.     Oj 
^  the  frauds  to  which   attention   is  di 
was  committed  in  respecfof  the   stam] 
affixed   by  removing  them   from    the 
paper,  and  by  filling  up  the  hole  whidij 
punch  had  made  by  a  circular  piece  poj 
out  of  another  stamp,  and  picked  up 
where  abont  the  Collector's  Office. 

3.  Again,  in  the  same  office,  there 
Court  processes  found  among  the  recoi 
which    no  Court-fee   Stamps   or  &tam| 
too  low  value  had  been  affixed,  aUbougl 
processes  had  actually  issued,  and  the  n 
site  stamps  had  been  supplied  to  the  Nazir'j 
Departhfient,  or  the  full  money- value  paid  ii 
on  the  understanding  that  the  Nazir  wouk 
affix  the  proper  stamp. 

.  4.  The  Member-in-charge  observes 
the  first  kind  of  fraud  would  have  beei 
effectually  prevented  had  the  punched  pi< 
been  destroyed,  as  laid  down  in  section  30 
Aa  VII.  of  1870,  and  in  Board's  Circnli 
Order  No.  4  of -February  1874,  while  the 
second  H^nd  of  fraud  would  not  have  at  alfJ 


6.]. 


R^enue 


THIS  WIEKLT   REt»ORtEft. 


Circulars, 


irred  if  the  provisions  of  section  25  of 

Act  had  been  followed.     The  sheristadar 

le  Collectorate  where  the  fraud  was  com- 

ied  was  much  to  blame  for  neglecting  to 

[orm  carefully  and  intelligently  the  duty 

isted  to  him  of  inspecting  documents  as 

ribed  by  Board's  Circular  Order  No.  3 

'ctober  1873;  and  the  Member-in-charge, 

{sidering  this  as  one  of  the  cases  in  which 

public    interests  .require  that   laxity   of 

|tiol  on  the  part  of  an  official  in  the  posi- 

of  a  sheristadar  should  not  pass  wiihout 

punishment  as  may  serve  as  a  warning 

ithers,  has  made  the  following  recom- 

idation  to  Government ; — 

The    Member-in-tharge   has   attentively 

^nsidered  all  that  the  Collector  urges  in 

le    Sheristadar's   favour.     The   character 

iven  is  a  very  high  one,  and,  coming  from 

officer  of  experience  and  ability,  carries 

eat  weight.     A  long  course  of  excellent 

irvice  like  the  Sheristadar's  entitks  him 

the  present  occasion  to  indulgent  con- 

{deration.     While  entirely  recognizing  this 

Xy  Mr.  Money  feels  himself  called  upon 

the  same  time  to  uphold  the  principle 

lat  the  native  head  of  the  office  is  responsi- 

le  for  the  general  working  of  every  depart- 

lent  on  the  vernacular  side  of  the  office. 

»utforhis  antecedents,  which  plead  strong- 

in  his  favour,  and  but  for  the  fact  that 

Itimatelv  the  discovery  of  the  frauds  was 

le  to  the   Sheristadar,   the   Member-in- 

large  would  have  recommended  the  pass- 

ig  of  a  severe  order  on  him  in  the  present 

.se.     As  it  is,  Mr.  Money   recommends 

lat  his  pay  be  reduced  by  one-fourth  for 

le  next  two  months." 

The  officers  implicated  in  the  fraud 
[e  the  Nazir  and  the  Naib  Nazir,  and  they 
[e  each  been  sentenced  to  $ix  years'  ith- 
ionment,  the  latter  with  hard  labour. 
6.  In  communicating  the  above  facts,  the 
VIembeNin-charge  takes  this  opportunity  of 
eqaesting  District  Officers  to  impress  on 
heir  sheristadars  their  responsibility  as 
)QiDted  out  in  this  case. 


Hon'bLE  V.  H.  SCHALCH,  C.S.I. 


Erratum, 

For   "February    i86f'     read     *' February 
iS^6'*  in  ihe  last  issue  of  Circulars, 

Chapter  XII.  Addendum—'*  Revenue  Agents.*' 

No.  5.      • 
"  The  following  should  be  added  to  clause  7, 


section  4,  Chapter  XII.  of  the  Board's 
Rules :  Against  heading  D,  **  Acts  VIII. 
(B.C.)  of  1869,  VIII.  of  1859,  and  XXIII.  of 
1861;"  and  after  heading  F,  "  G.-General, 
Acts  XX.  of  ib65  and  IV.  of  1876." 

2.  After  the  words  '*  Revenue  Agents,'^ 
in  the  heading  of  section  5  of  the  same 
chapter,  add  the  words  **  practising  in 
Revenue  Courts  and  Offices." 


Copying  and  Searching  Fees  do  not  interfere 

with  Court  Fees. 

No.  6. 

District  Officers  are  informed  that 
Board's  Circular  No.  i  of  September  1875, 
regulating  fees  for  copying  and  search,  does 
not  in  aoy  way  interfere  with  the  realisation 
of  Court  fees,  where  these  are  also  required 
by  law,  vide  paragraphs  15  and  16  of  that 
Circular.  Court  fees  are,  under  Schedule  1 , 
clause  9  of  the  Court  Fees  Act  (VII.  of 
1870),  required  upon  copies  of  maps  taken 
out  of  any  revenue  court  or  office.  In  calcu* 
lating  the  Court  fees  on  copies  of  Thakbust 
and  Khusrah  maps,  the  same  mode  of  calcu- 
lation may  be  adopted  as  is  prescribed  in 
paragraph  2 1  of  the  Circular  for  ascertain- 
ing the  copying  fees. 


A.  Money,  Esq.,  C.B. 


General  power-of-attomey  to  be  produced  on 
every  occasion  on  which  any  of  several  per- 
sons  acts  under  it. 

No.  7. 

It  has  been  brought  to  the  notice  of  the 
Board  that  a  practice  prevails  in  parts  of 
Bengal  under  which  a  single  general  power- 
of-attomey  is  used  to  authorize  several  per- 
sons living  in  different  zillahs,  and  having 
distinct  occupations,  to  act  for  the  person 
who  executes  the  power.  In  order  to  dis- 
courage ihi?  practice  as  much  as  possible, 
the  Board  think  it  right  to  remind  District 
Officers  that  it  is  their  duty  to  require,  on 
each  occasion,  the  production  of  the  general 
power  by  virtue  of  which  any  act  is  to  be 
performed  before  them. 
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MARCH,  1876. 


A.  Money,  Esq.,  C.B. 


New  Table  of  Rates  of  Discount  on  Sales  of  Stamps, 

No.  I. 

In  continuation  of  the  Board's  Circular  Order  No.  t  of  Aagmt  1874,  tbe  foBomaf-.i 
Tabu,  showing  the  rates  of  discount  to  be  allowed  in  future  on  sale  of  general  awi 
Court  Fees  stamps  respectively,  is  published  for  the  information  and  guidance  cfal  ' 
Revenue  Officers. 
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Judicial  or  Court  Fees  Stamps.* 
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Class  II.* 

(All  other  stamps  prescribed  by  the 
.General  Stamp  A  a  of  1869.) 
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cutta  where  salaried  ven- 
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(Adhesive  Stamps  coming  under  Schedule  t.,  articles  1 
and  a,  and  Schedule  II.,  articles  1  to  9.; 
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Jvr.B.x-Stamps  coming  under  this  class  (I)  may  be  sold  by 
any  person,  and  discount  at  the  above  rates  I9  allowed  on 
purchases  of  the  total  value  of  Rs.  s  ftO(>  upwards  at  one 
time. 
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ierportai  Steamers  exempted  from  Rule  6, 
Sec.  5,  Chapter  V. 

No,  2. 

I 

blKTERPORTAL  sca-going  stcamers  having 
Ln  exempted  by  Government  from  the 
l^^ration  of  Rule  6,  section  5,  Chapter  V., 
^  58  of  the  Board's  Rules,  the  words 
lor  inlerport"  should  be  omitted  from  line  2 
b  that  rule  and  also  from  the  heading 
^d  para,  i  of  Form  4  at  page  84  of  the 
lame  rules. 


Additional  Rules  for  Sale  and  Use  of  Court-Fee 

Stamps, 

i 

No.  3. 


Is  connection  with  the  measures  which 
Hre  necessary  for  the  prevention  of  the  f raudu- 
lent  use  or  abstraction  of  Adhesive  Court 
Fees  Stamps,  the  Member  in  charge  has 
thought  fit  to  prescribe  the  following  in- 
rtructions  for  the  guidance  of  all  Divisional 
and  District  Officers :— 

(a.)  No  ministerial  officer,  who  is  not 
specially  authorized  to  do  so,  shall  sell 
stamps  to,  or  buy  stamps  for,  or  receive 
money  on  account  of  the  purchase  of  stamps 
from,  any  person  whatever.  Any  one  in- 
fringing this  rule  will  be  liable  to  dismissal. 

(J.)  It  will  be  the  duty  of  the  record- 
keeper,  on  receiving  records  from  a  mohurir, 
to  ascertain  whether  all  the  papers  in  the 
records  which  require  stamps  are  properly 
stamped,  and  whether  any  of  the  stamps 
Vol.  XX  7. 


show  signs  of  having  been  tampered  with, 
and  immediately  to  report  any  deficiency  to 
his  superior  officer. 

(r.).  The  mohurir  in  charge  will  be  res- 
ponsible  for  the  value  of  all  stamps  taken 
from  any  record  in  his  charge,  and  no 
excuse  as  to  absence  of  knowledge  should  be 

listened  to. 

2.  It  is  suggested  that  District  Officers j 
in  their  magisteriil  capacity,  should  apply 
similar  rules  to  the  above  to  those  of  their 
subordinates,  police  officers  and  the  like, 
who  may  not  be  subject  to  the  Board's 
control. 


HONBLE  V.  H.  SCHALCH,  C.S.I. 


Return  No.  VI. -B  to  be  submitted  in  future  to 
Legal  Remembrancer. 

No.  4« 

It  is  hereby  notified  for  general  informa- 
tion that,  from  the  ist  April  1876  (the 
commencement  of  the  next  financial  year), 
the  Board  of  Revenue  will  cease  to  have  the 
control  of  the  business  connected  with  civil 
suits.  The  Legal  Remembrancer  will,  from 
that  date,  act  directly  under  the  orders  of  the 
Government  of  Bengal.  Board's  Return 
No.  VI.-B  will,  in  future,  be  submitted  to  the 
Legal  Remembrancer  and  not  to  the  Board. 
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A.  Money,  Esq.,  CD. 


Corrections  in  form  of  License  for  Vend  of 

Stamps. 

No.  5. 

District  Officers  are  requested  to  make 
the  following  corrections  in  the  form  of 
license  (Board's  Miscellaneous  Form  No. 
164)  for  the  vend  of  stamps  under  Act 
XVIII.  of  1869. 

Condition  a,  line  2. — Insert  the  words  **  in 
the  language  of  the  district"  between  the 
words  ''  and "  and  ''  the."  In  line  i  omit 
the  word  "  bi-colour." 


APRIL  1876. 


A.  Monjly,  Esq.,  C.B. 


Atraffee  Rowannahs,  Challans,  and  Boat-notes 
not  to  be  sent  to  Board's  Office. 

No.  1. 

In  connection  with  Circular  No.  3  of 
February  last,  some  Collectors  have  sent  to 
this  office  a  large  number  of  atraffee  rowan- 
nahs  and  challans.  As  atraffee  rowannahs 
are  not  granted  by  the  Board,  and  as  they 
are  required'  to  be  examined  and  registered 
in  the  Collector's  office  under  Rules  9  to  17 
at  pages  13  and  14  of  the  Salt  Manual, 
they  should  be  retained  by  the  Collector. 
The  return  of  challans  and  boat-notes  is  also 
unnecessary. 


Certificates  of  Pnrrhii^  money  of  a  Tcsaxe  a4J 
notCooTeyaacea  and  should  nc»t  be  Stamfwd*< 
C  O.  Now  4,  of  January  1876,  cancelled. 

No.  2.  1 

I 

It  has  been  the  practice  in  some  distods' 
to  treat  certificates,  which  are  issued  inder 
the  provisions  of    section    15,   Regnlaiaoa 

VIII.  of  1S19,  of  the  payment  of  the  par*^ 

• 

chase-money  of  a  tenure  sold  under  diM 
Regulation,  as  deeds  of  conveyance,  aod  to 
require  them  to  be  stamped  accordingly. 
The  Advocate-General  and  the  L^al 
Remembrancer  are  both  of  opinion  that  these 
certificates  of  payment  are  not  convejanoes, 
and  the  Member  in  charge  agrees  with  them. 
Such  certificates  should  not,  therefore,  be 
stamped  in  future. 

2.  The  Board's  Circular  Order  No.  4  of 
January  1876  is  hereby  cancelled. 


A  Mnkhtamama  filed  by  Rerenne  Agent  eafy 
entitles  him  to  plead,  and  not  to  tak 
Valuable    Docnments,    &c.,  Special 
being  needed  for  these  Functions. 

No.  3. 

The  question  has  recently  been  considered 
whether  a  mukhtarnama  stamped  ludei 
heading  10,  Schedule  II.  of  the  Court  Fees 
Act,  Vll.  of  1870,  and  filed  by  a  Reveaac 
Agent  under  Act  XX.  of  1865,  in  aoj  one 
case  before  a  Revenue  Court,  can  be  made 
to  cover  such  acts  as  taking  away  vaioable 
documents  from  an  office,  or  drawing  money 
from  the  treasury,  or  executing  agreements 
with  Government,  or  whether  it  is  nccessarj 
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that  for  sach  purposes  a  special  power-of- 
attorney  under  heading  18  of  Schedule  II.  of 
Act  XVIII.  of  1869  should  be  produced; 
and  with  reference  thereto,  the  Member  in 
charge  is  advised  that  a  revenue  agent  can- 
not, under  a  mukhtarnama  stamped  as  afore- 
said, be  considered  empowered  to  perform 
any  of  the  abovementioned  acts,  none  of 
them  being  contemplated  in  a  mukhtarnama 

mentioned  in  Schedule  II.  of  the  Court  Fees 

* 

Act.  A  pleader  can  only  appear,  plead,  and 
act,  and  a  revenue  agent  can  only  practise  as 
a  revenue  agent  before  the  Board  of  Reve- 
nue, and  in  any  office  subordinate  thereto. 
Unless,  therefore,  the  mukhtarnama  is 
stamped  with  the  sum  specified  in  Schedule 
II.  of  Act  XVIII.  of  1869,  either  as  a  special 
or  general  power,  and  such  power  expressly 
authorizes  the  taking  away  of  valuable  docu- 
ments from  an  office,  or  the  drawing  of 
money  from  a  treasury,  or  the  executing  of 
agreements,  the  revenue  agent  can  do  no 
more  than  conduct  th^  case. 

2.  It  is  requested  that  Divisional  and 
District  Officers  will  note  the  foregoing 
ruling  for  their  information  and  guidance. 


Securities  taken  from  Officers  entrusted  with 

Public  Money. 

No.  4. 

• 

The  following  Resolution  of  the  Govern- 
ment of  Bengal,  on  the  subject  of  the  secu- 
rities to  be  taken  from  officers  entrusted  with 
Government  money,   is  published  for    the 


information  and  guidance  of  all  Divisional 
and* District  Officers  : — 

Calcutta,  the  15th  March  1876. 

Resolution  by  the   Government  of  Bengal^ 
Financial  Department. 

Read — 

The  Resolution  6f  this  Government  in 
the  General  Department,  dated  the 
22nd  April  1869,  directing  the  peri- 
odical scrutiny  of  the  securities  taken 
from  officers  of  Government  in  posi- 
tions of  trust. 

A  letter  from  the  Commissioner  of 
Orissa,  No.  34,  dated  the  21st  April 
1875,  recommending  that  security 
should  be  taken  from  all  subordinates 
wh?  are  in  any  way  entrusted  with 
the  disbursement  of  public  money. 

Circular  No.  15,   dated  the    ist  June 

1875,  calling  for  the  opinions  of  Com- 
missioners of  Divisions  upon  the 
above  proposal. 

The  replies  of  the  several  Commission- 
ers, and  a  letter  on  the  same  suhjecti 
No.  78A,  dated  the   i  ith  February 

1876,  from  the  Secretary  to  the 
Board  of  Revenue  in  the  Land 
Revenue  Department. 

The  attention  of  the  Lieutenant-Governor 

was  drawn  to  this  question  by  the  discovery^ 

in  March  1875,  of  a  series  of  embezzlements 

committed  in  the  office  of  the  Magistrate 

and  Collector  of  Balasore.    The  ministerial 

officers  implicated  in  these  einbezzlements 

were   the  head    clerk   of    the   Road    Cess 

04 
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Department  and  the  local  fund  clerk. 
Neither  of  these  officers  had  given  any 
security. 

2.  The  Commissioner  of  Orissa,  in  sub- 
milting  his  report  on  the  case^  urged  that 
experience  had  shown  the  necessity  of 
demanding  substantial  security  from  all 
officers  entrusted  with  the  expenditure  of 
Government  or  local  funds.  The  great 
majority  of  the  Divisional  Commissioners, 
who  were  consulted,  have  concurred  in  this 
opinioQ,  and  it  is  also  supported  by  the 
Member  in  charge  of  the  Land  Revenue 
Department  of  the  Board. 

•  3.  It  appears  on  inquiry  that,  by  the 
ei(isting  practice,  security  is  taken  from  some 
officers  on  both  the  Revenue  and  the  Judicial 
sides ;  but  duties  involving  the  custody  and 
payment  of  money  have  much  increased 
during  the  last  few  years,  and  it  does  not 
seem  ever  to  have  been  laid  down  as  a  general 
principle  that  all  ministerial  officers  to 
whom  Government  money  is  entrusted,  shall 
be  required  to  give  security  for  the  due  ful- 
filment of  the  trust.  The  consequence  has 
been,  as  represented  by  the  Magistrate  of 
Balasore,  that  the  expenditure  of  public 
money  is  sometimes  left  in  the  hands  of 
ministerial  officials  who  have  neither  given 
security  nor  have  sufficient  appliances  for  the 
custody  of  cash. 

4.  The  Lieutenant-Governor,  having 
regard  to  these  circumstances  and  other 
cognate  circumstances  which  have  come  to 
his  notice  at  different  times,  is  of  opinion 
that  the  time  has  come  for  a  revision  of  the 


orders  upon  this  subject,  and  be  is  prepared 
to  accept  the  general  priaciple  Uial  ndins* 
terial  officers  whose  duties  require  that  pabBe 
money  (whether  strictly  Government  mamcfl 
or   local  or  municipal  funds)  sboatd  pas 
through  their  hands,  should  be  required  tt 
furnish  security  to  the  amount  of  lo  fee 
cent  in  excess  of  the  highest  sum  whidi  Is 
likely  to  be  in  their  custody  at  one  time,    k 
is  observed,  however,  that  some  oi  the  Cdsi* 
missioners  have  proposed  lo  extend  the  mfe 
to  officers  of  the  department   of   accoont, 
and  the  Lieutenant-Governor  does  not  see 
that  there  is  any  necessity  for   this.    Nor 
does  it  appear  necessary  to  apply  the  pira* 
ciple    to    those    officers    who    are  merely 
entrusted  with  the  expenditure  of  a  lErei 
permanent  advance,  as  the  situation  of  sni^ 
officers  may  be  considered  to  be  a  inifficieat 
security  for  such  small  disbursements. 

5.  All  heads  of  departments  are  accord- 
ingly directed  to  draw  up  lists  of  their  sub- 
ordinates who  should  be  required  to  prt 

« 

security  under  this  rule,  with  the  amoaat  oi 
security  to  be  given  in  each  case,  and  tosab- 
mit  the  lists  for  the  approval  of  the  Gorem- 
ment.  Revenue  officers  should  submit  t\^e 
lists  through  the  Commissioner  and  ^ 
Board  of  Revenue,  and  Magistrates  throujli 
the  Commissioner  of  the  Division.  la 
drawing  up  the  lists,  it  should  carefully  be 
considered  whether  it  may  not  be  possible  to 
concentrate,  in  the  hands  of  a  smaller  num- 
ber of  officers  than  at  present,  the  duties 
which  involve  actual  dealings  with  public 
money  so  as  to  limit,  as  far  as  possible,  the 
necessity  for  giving  security. 
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6.  It  is  to  be  understood  that  these  orders 
not  intended  to  apply  to  any  officers 
irbo  give  security  ander  the  present  rules. 
Such  security  will  be  given  in  the  same 
ma.niier  and  to  the  same  extent  as  before; 
bat  It  will  be  open  to  any  District  Officer 
who  may  be  of  opinion  that  the  security 
given  by  any  of  his  subordinates  is  manifestly 
Insufficient  to  recommend  that  the  amount 
of  such  security  should  be  raised.  In  the 
case  of  such  poddars  as  are  appointed  on  the 
responsibility  of  district  or  sub-divisional 
treasurers,  no  separate  security  need  be 
taken,  but  the  security  bond  of  the  treasurer 
should  be  worded  so  as  to  cover  any  possible 
defalcation  by  his  subordinates. 

7.     In    determining    the    nature  of  the 
security  to  be  given,  the  Lieutenant-Governor 
desires  to  maintain  the  principle  accepted 
by  Government  in  this  office  letter  No.  2691, 
dated  the  ist  August  1872,  to  the  address  of 
the  Secretary  to  the  Board  of   Revenue  in 
ihe   Land    Revenue  Department.    Security 
in  the  form  of  a  deposit  of  cash  or  promis- 
sory notes  in  preference  to  the  pledge  of 
landed  property  should,  therefore,   not  be 
insisted  on  in  cases  in  which  the  adoption  of 
such    a    rule   would   operate   hardly  upon 
ministerial  officers  drawing  small  salaries. 


MAY  1876. 


Hon'bLE  V.  K.   SCHALCH,   C.S.L 


Revised  Rules  relating:  to  the  *<  Fund  for  the 
Improvement  of  Government  and  certain  tem- 
porarily-settled Estates." 


^  No.  I. 

It  has  become  necessary,  for  several 
reasons,  to  revise  the  Circular  Order  No.  2 
of  December  1874,  on  the  subject  of  the 
**  Fund  for -the  improvement  of  Government 
and  certain  temporarily-settled  estates." 


2.  In  the  first  place,  the  inclusion  in  the 
forms  therewith  prescribed  of  recoveries 
and  payments  of  road  cess  in  respect  of 
estates  of  which  Government  is  not  the 
holder,  was  an  error.  In  such  estates  pay- 
ments and  recoveries  will  be  made  by  the 
proprietors  in  exactly  the  same  way  as  in 
estates  the  property  of  private  persons,  which 
do  not  contribute  to  the  Fund.  In  the 
revised  circular  such  items  have  been 
excluded. 

3.  Secondly,  Government  has  accepted 
the  proposal  of  the  Board  thit  the  calcula- 
tion of  the  normal  mode  of  distribution  of 
the  assets  of  the  Fund  should  not  be  made 
to  depend  on  road  cess  considerations,  but 
should  be  a  simple  matter  of  arithmetic,  one- 
half  being  contributed  to  roads,  one-third  to 
primary  education,  and  one-sixth  to  miscel- 
laneous improvements.  This  will  necessitate 
a  revision  of  the  order  for  the  calculation  of 
road  cess  on  Government  estates.  Orders 
will  issue  accordingly  in  the  Road  Cesa 
Department. 

4.  Thirdly,  the  Government  of  India  has 
decided  that  the  sums  allowed  to  be  credited 
to  the  Fund  shall  never  appear  among  impe- 
rial receipts,  but  shall  be  credited  direct. 
This  involves  a  radical  change  in  the  form 
of  the  estimates  and  the  mode  of  treating 
the  assets  of  the  Fund.  These  are  now  to 
be  calculated  in  the  manner  shewn  in  Rules 
3  and  5. 

5.  As  soon  as  the  amount  allotted  to 
Primary  Education  has  been  ascertained  by 
the  Collector  under  Rule  8,  he  will,  under 
Rule  10,  transfer  it  in  one  sum  to  the  credit 
of  the  Magistrate,  who  will  draw  against  it 
as  required.    As  it  will   not  be  necessary 

for  the  Board  to 
•  Vide  Rule  15.  check  the  items  of 

expenditure,*  the 
Collector  need  take  no  further  action  than 
to  see  that  the  credit  is  not  exceeded. 
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6.  The  Member  in  charge  has  taken  the 
opportanity  to  embody  the  orders  of  Govern- 
ment as  to  the  constitution  of  the  Fund,  and 
instroctions  on  other  points  on  which  expe- 
rience has  shewn  the  laying  down  of  rules 
to  be  necessary. 

7.  The  Government  of  India  in  the 
Financial  Department,  by  orders  No.  2668, 
dated  26th  August  1^)75,  sanctioned  the 
transfer  of  the  actual  balance  of  the  old 
Fund  for  the  improvement  of  Government 

%  estates  to  the  present  3  per  cent.  Fund, 
but  directed  that  nothing  should  be  credited 
to  the  old  Fund  on  account  of  arrears  of 
revenue  collected  in  1874-75.  The  proper 
percentage  on  such  arrears  was  to  be  credit- 
ed to  the  new  Fund.    The  percentage  was 

.  to  be  reckoned  on  the  actual  collections, 
whether  arrears,  current,  or  advance.  If 
any  had  been  done  contrary  to  this,  it  was 
to  be  set  right. 

With  reference  to  these  orders  the  Member 
in  charge  has  ascertained  from  the  Account - 
ant-General  that  the  balances  of  the  old 
Fund  at  the  close  of  1874-75  were  credited 
in  his  office  to  the  new  Fund.  If  in  any 
district  these  have  not  hitherto  been  distri- 
buted with  the  other  assets  of  the  new 
Fund,  this  should  now  be  done. 

8.  The  following  rules  should  be  inserted 
as  section  4  of  Chapter  VII.  of  the  Board's 
Rules;  the  present  clause  3,  section  3  of 
that  chapter  being  removed.  Clauses  1 1  and 
13  of  section  3  should  be  re-numbered  3  and 
4  respectively  : — 

REVISED  RULES. 


CHAPTER  VII.— SECTION  4. 

estates'  improvement  fund. 

A. 

Comtitution  of  the  Fund, 

I.  The  Government  of  India  has  sanc- 
tioned the  appropriation  to  local  improve- 
ments of  3   per  cent,  (or   in  the   special 


case  of  the  Western  Dooars  one-seventeeniji} 
out   of  the  gross  amount  of   Govenuaett 
revenue  paid  into  the  public  treasuries  cft 
account  of  all  Government  estates  or  rfeW 
wary    tracts,    and   of  estates  the   propeiqr 
of  private  persons  under  temporary  settle 
ment,  at  any   date  subsequent   to  the  ill 
April    1874.    The    appropriation   is  to  fce 
made  by  direct  credit  to  a  distinct  local  foal, 
to  be  called  "The  Estates'  ImprovemeiH 
Fund,"  and  the  sums  so  credited  are  not  ts 
appear  in  the  treasury  accounts  at  all  as 
items  of  imperial  revenue,  that  is  to  say,  tiie 
net  revenue,  or  rent  of  estates  sobjeci  l» 
these  rules  will,  after  deducting  the  saois 
appropriated  to  the  Estates'  Improvement 
Fund  alone,  be  credited  as  imperial  bad 
revenue.    It  will,  of  course,  be  aDderitood 
that  the  demand  for  land  revenue  on  Govern- 
ment estates  is  not  to  be  affected  by  ths 
subsequent  deduction  from  the  collectioaf 
before  they  are  brought  to  credit  ia  te 
accounts.     [Columns    will   be  provided  in 
Board's  Returns  X.  and  XLI.  for  the  adjast- 
ment  of  the  collections  to  meet  this  order  of 
Government.] 

a.  In  the  case  of  Government  estsles 
and  ryotwary  tracts,  the  appropriation  came 
into  efifect  from  the  beginning  of  the  fin^iM^*? 
year  1874-75.  But  in  the  case  of  estales 
the  property  of  private  individuals,  of  which 
a  temporary  settlement  1^  in  fon»  on 
ist  April  1874,  the  assignment  will  not  b^ 
made  during  the  currency  of  the  existfa^ 
settlement,  but  it  will  take  efifect  when  tlie 
lands  come  under  re-settlement  after  that 
date. 

3.  The  percentage  will,  in  the  case  of 
Government  estates,  be  calculated  upon  the 
whole  amount  of  the  collections  that  reach 
the  Government  Treasury.  No  deduction  need 
be  made  on  account  of  expenses  of  collection 
or  other  charges  subsequently  and  separately 
disbursed.  But  where  the  comlnissioa  or 
the  pay  of  the  collecting  agency  is  intercepted 
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J  local  collecting  agents  in  the  interior 
i  districu,  the  percentage  is  not  to  be  taken 
o  such  intercepted  collections.  Similarly. 
» the  case  of  estates  the  property  of  indivi- 
taals,  the  percentage  ^vill  be  calculated  upon 
he  whole  amount  of  land  revenue  paid  into 

he  treasury. 

B, 
Piocedare  for  ascerteinmg  the  Total  Assets  of 

the  Fund. 

4.  The  Collector  will  annually  prepare  a 
list  in  the  towjih  department  of  his  office,  in 
which  shall  be  shown  separately  each  estate 
or  tract  liable- to  contribute  to  the  Fund,  and 
also  the  following  particulars  regarding  it  :- 

(,.)    Its  gross  annual  demand  of  revenue 

or  rent.  . 

(2  )    Any  deductions  which  the  mofussii 

collecting  agency  is  authorized  to  make  before 
paying  the  collections  over  to  the  treasury. 

(3.)  The  balance  which  should  annually 
wach  the  treasury  after  such  deduction.       ^ 

(4.)    The  amount  payable  to  the  Estates 

Improvement  Fund. 

Whenever  an  esUte  or  tract  becomes,  m 
the  course  of  any  year,  liable  to  contribute 
under  the  Government  orders,  it  must  at 
once  be  added  to  the  list. 

5.    la  Government  estates  and  rjotwary 
tracts,  the  road  cess  recoverable  from  tenure- 
holders  and  cultivating  ryots  will  form  an 
asset  of  the  Fun^,  and  the  total  demand  on 
this  account,  to  be  paid  in  by  the  settlement- 
holder  or  tehsildar,  will  also  be  shown  against 
every  such  estate  or  tract  in  the  list  above 
prescribed.    In  the  case  of  estates  not  the 
properly  of  Government,  no  entry  on  account 
of  road  cess  will  appear  in  the  register,  as 
the  owner  or  manager  will  pay  the  amount 
to  the  Gollcclor  on  behalf  of  the  District 
Road  Cess  Committee. 

Collectors  will  take  care  that  the  amount 
of  road  cess  which  is  recovered  from  tenants 
in  Government  estates  is  duly  credited  to  the 
Fund,  and  not  diverted  to  any  other  bead  of 


account,  and  Commissioners  should  check 

this.  ... 

6     It  will  be  the  duty  of  the  towjih-navis 

when  receiving  and  checking  the  chalans  of 
land  revenue,  to  endorse  on  each  chalan  from 
any  estate  or  tract  in  the  above  list  the 
amount  to  be  credited  to  the  Estates   Im- 

provement     r  una 

•  In  the  Western   Dooars     (calculated  at  3  per 
onc-sevenieenth.  cent.*     On  the  full 

amount  paid  in).  He  will  also  distribute  the 
items  in  his  registers  thus-(If  Rs-  too  be 
chalanned  from  any  estate  in  the  list,- 

Rs. 

Land  Revenue  —  •-     ^7 

Estates'  Improvement  Fund  ...       3 


Total        ...  loo 
This  distribution  of  collections  will  of  course 
not  affect  either  the  'demand'  or  'balance 

of  any  estate. 

On  each  chalan  of  road  cess  from  any 
estate  in  the  list  which  is  the  property  of 
Government,  the  towjih-navis,  or  receiving 
officer,  will  endorse  the  order  to  credit  the 
amount  to  the  Estates'  Improvement  iund. 

C. 
Mode  of  Distributing  the  Assets  of  the  Fund. 

7     At  the  beginning  of  each  quarter,  the 
Collector  will  cause  to  be  prepared  a  state- 
ment shewing  the  total  amount  to  the  cred. 
of  the  Fund,  and  will  thereupon  pass  orders 
distributingthe  assets  of  the  Fund  in  manner 

following.  , 

8     The  Collector  will  first  deduct  from 

the  total  realizations  the  amount  of  road  cess 
payable  by  Government  as  holder  in  Govern- 
ment estates  and  ryotwary  tracts.  The 
remainder,  after  providing  for  any  p  ty 
charges  for  establishment  or  contingencies, 
he  Sll  then  divide  into  three  unequal 
portions.  One-half  he  will  carry  to  the 
?°edit  of  the  District  Road  Fund  (atong 
wUh  the  amount  of  road  cess  payable  by 
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Government  which  was  first  deducted,  one- 
third  will  be  made  available  for  primary 
edacaiion,  and  the  remaining  one-sixth  will 
be*  allotted  to  miscellaneous  local  improve- 
ments. 

9.  The  amount  assigned  to  roads  as  a 
charge  against  this  Fund  will  be  taken 
credit  for  at  once  in  the  budget  estimate  of 
the  "  District  Road  Fund  "  of  the  district,  as 
"Contribution  to  roads  and  communications/' 
and  arrangement9  must  be  made  between  the 
Accountant-General  and  the  Public  Works 
Account  Department  to  make  sure  that  this 
is  properly  done.  The  sum  so  transferred 
will  be  disbursed  subject  to  all  the  rules 
of  the  District  Road  Fund  as  to  sanction  a^nd 
other  points. 

10.  The  amount  assigned  for  "primary 
education"  will  be  at  the  disposal  of  the 
Magistrate  of  the  District,  and  be  disbursed 
by  him  under  the  rules  and  orders  in  force 
in  the  Educational  Department. 

11.  There  remains  the  item  of  "Contri- 
bution to  local  improvements'*  in  each 
district.  The  expenditure  under  this  head 
will  be  disbursed  under  the  sanction  of  the 
Collector  for  works  and  projects  costing  not 
more  than  Rs.  50,  and  of  the  Commissioner 
for  works  and  projects  costing  not  more  than 
Rs.  I, ODD,  and  under  the  sanction  of  the 
Board  for  works  above  that  amount.  In 
cases  of  the  latter  kind,  it  must  be  borne  in 
mind  that  express  sanction  to  execute  the 
work  must  be  obtained  in  each  instance. 
The  mere  fact  of  the  cost  of  the  work  being 
included  in  the  general  estimate  of  the  Fund 
which  the  Board  has  passed,  will  not  suffice. 

D. 
The  Budget  Estimate  of  the  Fund. 

12.  Commissioners  will  submit  to  the 
Board  at  the  same  time  as  they  submit  the 
provincial  budget  estimates  of  each  district, 
/.  ^.,  not  later  than  the  15th  September,  an 
estimate  (in  the  annexed  Forms  Ai  and  A  2) 


of  the  receipts  and  charges  of  the  Food  for 
each  district  during  the  ensuing'  jear,     Tbe 
estimate  must  be  supported  bj  a  ^atesieat  ^ 
in  the  annexed  Form  B.    When  checked  by 
the  Board,  the  estimates  will  be  passed  onto 
the  Accountant-General  for  iacorporatioa  ia 
the  local  funds  budget  estimate. 

13.  In  preparing  the  estimate,  Collecioa 
will  enter  on  the  receipt  side  all  sums  wbkk 
may  be  expected  to  be  actually  realized  oa 
account  of  the  Estates'  Impro\'emeat  Firoi 
during  the  year  of  estimate,  whether  paiJ 
on  account  of  that  year  or  not.  Bat  c^y 
will  not  include  sums  which  arft  not  expected 
to  be  collected  during  the  year,  merely  <» 
the  ground  that  they  are  on  account  of  that 
year's  demand. 

Collectors  will  note  that  the  year  will 
always  open  with  a  balance  at  credit,  being 
the  realizations  of  the  last  quarter  d  the 
preceding  year. 

E. 

■ 
Miscellaneoas. 

14.  The   normal    mode   of   distributing 
the   actual   assets    of  the   Fund    is   shown 
in  Rule  8,  but  the  Board  may,  on  the  recom- 
mendation of  Commissioners,  sanction  any 
other  mode  of  distribution  which  local  cir^ 
cumstances  may  render  desirable ;  and  when 
the    assets    of   any    estate    are    less    than 
Rs.  10,  the  Collector  may,  wjthout  the /ormii 
sanction  of  the   Board,   allot   the  whole  10 
roads  or  otherwise  as  he  may  think  best 

15.  The  sums  made  over  to  the  District 
Road  Fund  and  for  primary  education  pass 
away  from  the  control  of  the  Board,  and 
will  at  once  cease  to  appear  in  any  accounts 
of  the  Estates*  Improvement  Fund.  Com- 
missioners are,  however,  bound  to  see  that 
the  spirit  of  the  Government  order  is  care* 
fully  adhered  to,  which  requires  that  the 
amount  assigned  from  the  revenue  paid  by 
each  estate  shall  be  expended  so  as  to 
benefit  that  estate.    It  is  not  intended  that 
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the  expenditure  shall  be  actually  on  the 
very  estate;  for  instance,  an  estate  may 
derive  great  benefit  from  a  road  or  tank 
constructed,  or  a  school  established,  on  a 
neighbouring  estate.  These  remarks  apply 
to  all  three  portions  of  the  assignment. 

16.  The  expenditure  on  local  improve- 
ments will,  as  indicated  in  Rule  11,  remain 
under  the  control  of  the  Board ;  and  Com- 
missioners will,  when  submitting  the  budget 
estimates  of  the  fund,  submit  a  separate 


report  describing  the  projects  on  which 
they  propose  to  expend  this  portion  of  the 
allotment. 

17.  The  Accountant-General  will  pres- 
cribe any  forms  of  account  that  may  be  con*- 
sidered  necessary  in  his  department  for  giving 
effect  to  these  rules. 

18.  The  administration  of  the  fund  is 
to  be  noticed  in  each  Commissioner's  land 
revenue  report — {see  clause  12 A,  section  6, 
Chapter  XVIIL,  Board's  Rules). 


•  •  A — 1. 

Local  Funds. 
Budget  Estimate — Receipts  for  the  year  ending  31st  March  1878. 


ESTATES'  IMPROVEMENT  FUND. 


District  of 


Voluntary  Contributions, 

I. — Assignment  calculated  at  3  per  cent,  on 
proceeds  of  Government  estates  and 
other  estates,  as  shewn  in  column  5, 
Statement  B,  annexed  to  Board's  Circu- 
lar Order  No.  i  of  May  1876. 

Miscellaneous  Receipts, 

Amount  of  Road  Cess  Recoverable, 

2.-— From  tenants  in  ryotwary  tracts,  and  all 
Government  estates  settled  ryotwary. 

3. — From  farmers  or  settlement-holders  in  all 
Government  estates  which  have  been  set- 
tled otherwise  than  ryotwary. 


Total 


Estimate. 


1876-77. 


1877-78. 


Remarks. 


Estiifiated  balance  at  the  beginning  of  1877-78    ... 

Receipts  as  above         ...  •••  ...  •#. 

Total 

Payments    as  per  estimate  of  disbursements  at  end    of 
1877-78 

Balance 


.  Vol  XXV. 


io 


Revenue 


TUX   WSKKLY    RSPORTClt. 


Circulars,         [VoL  XXY. 


A— 2. 

Local  Funds. 
Budget  Estimate — Disbursements  for  the  year  ending  j/x/  March  i8y8. 


ESTATES'  IMPROVEMENT  FUND. 


District  of 


Numbers. 

Establishment, 

Sanctioned 
estimate. 

Estimate. 

Remarks. 

1876-77. 

1877.78. 

1876-77. 

1877.78. 

- 

• 

V^IClKS       «••                    ••.                    ... 

Servants 

Contuigent  Charges. 
Stationery 

Other  contingencies 
Printing  at  private  presses  ... 

• 

• 

•  • 

Miscellaneous.             • 
Road  Cess  payable  by  Gov- 
.  ernment  as  holder — 
{a) — On    all  ryot  wary  tracts 
and  Government  estates 
settled  ryot  wary 

• 
• 

• 

■ 

{b) — Oh  all  Government  es- 

■ 

_ 

> 

tates  settled  otherwise 

• 

than  ryotwary 

• 

Contributions  to   roads  and 
communications 

Contributions    to   local    im- 
provements* 

Primary  education 

Total 

• 

• 

i 

• 

• 

B. 

Statement  to  accompany  Budget  Estimate  0/  the  Estates'  Improvement  Fund 

for  the  year  /<?     • 


District. 


o  £  E 
c  o 

"S^  ^ 
t3  =  'S 

.art*, 

0:  iS  iS 

•o  a  £  «; 
«  3      ^^ 

rt  c  *»^ 
c  ^  ^  7. 
c  >  o  St 


Estimated  realizations  of  revenue  from 
those  of  the  temporarily  settled  estates 
belonging  to  private  individuals,  out  of 
which  an  assignment  may  be  taken  under 
the  orders,  i.e.,  all  estates  of  this  «lass 
which  have  been  brought  under  re-set- 
tlement since  the  orders  making  the  as- 
signment were  passed  by  Government, 
and  all  which  may  be  coming  under  re- 
settlement in  the  year  to  which  the  es* 
timates  refer,  with  number  of  estates. 


Total  of  2 
and  3. 


Assignment  cako- 
lated  at  3*  per 
cent,  on  tk 
^.tnonnt  sben 
in  column  4. 


*  Except  in  the  Dooars,  where  the  calculation  will  be  made  at  the  rate  of  one-seventeenth  of  the 


net  revenue, 
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Err  alum. 

Circular  Order  No.  5  for  April  f8j6 — 
Below  •*  Hon  hie  K  H,  Sckalch,  c.s.i./' 
cuid  ^*and  A.  Money,  Esq,,  c.b." 


Amended  Quarterly  Retam  No.  X. 
No.  2. 

An  amended  form  of  Return  No.  X.  will 
be  issued  by  the  Superintendent  of  the 
Alipore  Jail  Press.  District  Officers  are 
accordingly  requested  to  submit  their  Returns 
in  the  revised  form  from  the  first  quarter 
of  1876-77. 


Proper  Examination  of  Treasure  and  Accounts. 

No.  3. 

A  CASE  of  defalcation  of  silver  and  cop- 
per coins  has  lately  occurred  in  a  Sub- 
divisional  treasury,  arising  from  a  laxity  of 
procedure  and  inattention  to  the  rules  issued 
for  the  guidance  of  officers*  in  charge  of 
treasuries.  To  prevent  the  possibility  of 
similar  irregularities  *being  committed  here- 
after, District  and  Sub-divisional  Officers 
arc  warned  of  the  nece'fesity  for  a  strict 
adherence  to  the  rules  which  have  been  laid 
down  for  their  guidance. 

2.  The  irregularities  connected  with  the 
case  were  as  follow  : — 

isL — ^The  cash  balance  in  the  treasury 
was  not  verified  for  a  whole  year,  in  distinct 
disregard  of  Rule  35  at  page  10  of  the 
Accountant-General's  rules  for  Sub-divi- 
sional treasure-chests,  which  provides  that 
the  cash  balance  shall  be  verified  by  the 
Sub-divisional  Officer  once  a  week. 

arid, — ^The  Treasurer  and  the   Treasury  | 
Officers  did  not  examine-  the  cash  in  hand 
when  they   received  charge  as  required  by 
clause  4,  section  11,  Chapter  XL,  page  187 
of  the  Board's  Rules. 

3rd, — Money  not  belonging  to  Govern- 
ment was  placed  in  the  Treasury  for  safe 


custody  contrary  to    clause  6,   section  10, 
Chapter  II.,  page  31  of  the  .Board's  Rules. 

4th, — The  Sub-divisional  Officer  placed 
one  of  his  subordinates  in  charge  of  the 
treasury — a  duty  w^hich  he  should  have  kept 
in  his  own  hands  as  required  by  Rule  33  at 
page  10  of  .the  Accountant-Generars  rules 
above  mentioned. 

jM. — The  officer  so  placed  in  charge  used 
to  hand  over  his  keys  to  an  irresponsible 
subordinate,  and  allow  him  to  receive  and  pay 
out  money,  whilst  Rule  33  of  the  Accountant- 
General's  rules  requires  that  the  Sub- 
divisional  Officer  shall  keep  the  key  of  one 
lock  with  him,  and  that  the  ministerial  officer 
acting  as  Treasurer  shall  keep  the  key  of 
fhe  other ;  and  that  the  treasure-chests  shall 
never  be  opened  except  in  the  presence  of 
the  Sub-divisional  Officer  and  the  head 
constable  of  the  guard. 

6lh, — No  proper  security  •was  taken  from 
the  Treasurer,  and  his  security-bond  was  nojt 
inspected,  as  required  by  clause  8,  section  2, 
and  clause  7,  sectiqn  3,  Chapter  XI.,  page 
174  of  the  Board's  Rules. 

7M. — An  unnecessarily  large  balance  was 
allowed  to  remain  at  the  Sub-divisional 
treasury,  instead  of  being  removed  to  the 
sudder  treasury,  the  District  Officer  having 
apparently  failed  to  take  proper  action  under 
Rule  32  of  the  Sub-divisional  Rules,  and 
Board's  Circular  Order  No.  2  for  January 
1869.  These  rules  were  altogether  disre- 
garded. 


A.  Money,  Esq.,  C.  B. 


Indents. 
No.  4. 

The  following  additions  are  to  be  made 
to  Chapter  XXII.,  section  i  of  the  Board's 
Rules : —         * 

To  clause  6  add — "  These  indents  should 
be  submitted  annually,  and  should  b^  suffi- 
cient for  a  year's  consumpiion." 
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To  clause  i6  add—"  and  should  be  suffici- 
ent for  a  year's  consumption/'  substituting  a 
comma  for  the  full-stop  at  the  end  of  the 
present  clause. 


Hon'bLK  V.  H.  SCHALCB,  C^.L,  hXH 

A.  Monet,  Esq.,  C.B. 


Value  of  Stamps  stored  in  Snb-divi«ons. 

No.  5, 

The  following  Rule  (4A)  is  added  to 
section  a,  Chapter  XXL,  page  304  of  the 
Board's  Rules : — 

4A. — In  the  case  of  the  Sub-divisional 
Nazir»  the  value  of  the  stamps  to  be  retained 
in  his  store  should  not  exceed  thrice  the 
amount  of  his  security,  and  any  balance 
remaining  should  be  kept  by  the  Sub- 
divisional  Officer  under  double  lockb,  fresh 
supplies  being  given  out  as  needed.  But 
stamps  above  the  amount  of  the  security 
should  only  be 'given  out  on  proof  that  the 
average  monthly  sales  require  such  excess. 


Hon'bLE  V.  H.  SCHALCH,  C.  S.  I. 

Sale*proceeds  of  Railway  Lands. 
No.  6. 

District  Officers  are  informed  that  it 
has  been  ruled  by  the  Government  of  India, 
Financial  Department,  that  sale-proceeds  of 
railway  (B)  and  (C)  class  lands  shall  be 
credited  to  the  Public  Works  Department, 
and  not  to  "  Miscellaneous  Land  Revenue '' 
as  heretofore. 

2.  Rents  of  railway  (C)  lands  should, 
however,  be  adjusted  under  the  head  "  Land 
Revenue,  Miscellaneous,"  as  laid  down  in 
the  Comptroller-General's  Circular  No.  216 
of  21st  September  1875.  This  item  of 
revenue  will,  therefore,  in  future,  be  shown 
under  heading  (k),  table  V.,  and  not  in  tables 
n.  and  III.  of  Return  No.  X. 


Details  of  Land  Reveime^Ezds^  aad  Sfanp 

Return* 

No.  7. 

The  Comptroller-General  having  pres- 
cribed the  classifications  noted  below  for  ik 
receipts  under  the  heads  *'  Land  Revenue," 
"Excise,"  and  ''Stamps/'  the  Board  of 
Revenue,  at  the  instance  of  the  Accountaot- 
General, Bengal,  requests  that  District  Ofikers 
will  be  good  enough  to  furnish  their  Retonis 
and  accounts  with  these  details  from  Api& 
last : — 

L — ^Land  Rsvenuk. 

Ordinary  Revenue, 

Fixed  collections. 

Quit-rents  of  tributary  estates. 

Sale  of  Government  estates. 

Rent  of  resumed  police  service  lands  u^ 
service  commutations. 

Police  or  thanadaree  lands  and  serrioe 
commutations.       •  « 

Sale-proceeds  of  waste  lands  and  redemp- 
tion of  land  tax. 

Miscellaneous. 

Stone  quarry  receipts. 
Malikana  or  allowances  to  excluded  pro- 
prietors. 
Capitation  tax. 

Miscellaneous  Receipis. 

Rents  of  railway  class  (C)  lands* 

Rents  of  buildings  situated  on  such  lands. 


IV. — Excise  on  Spirits  and  Drugs. 

License  and  Distillery  Fees  and  Duties  for 
the  Sale  of  Liquors  and  Drugs, 

License  fees. 
Distillery  fees. 
StilUhead  duty. 
Farm  of  drugs, 
Rent  of  toddy  Urees. 
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Net  Sale-proceeds  of  Excise  Opium, 
y««.  Confiscations y  and  Miscellaneous, 
Fin%s  and  confiscations. 
Other  items. 


IX. — Stamps. 

Sale  of  General  Stamps, 

One-anna  stamps  for  receipts  and  cheques, 
l>ills  of  exchange  or  hoondies. 
Other  general  stamps. 

Sale  of  Court  Fee  Stamps. 

Sale  of  Plain  Paper  to  he  used  with  Court 

Fee  Stamps, 

Duty  on  impressing  Documents. 
Duty  on  unstamped  paper. 
Duly  on  insufficiently  stamped  paper. 

Fines  and  Penalties. 

Stamp  penalties  by  judicial  officers. 
Stamp  penalties  by  revenue  officers. 

Miscellaneous, 

Adjudication  fees. 

Other  items.  * 


A.  Money,  Esq.,  C.  B. 

Stamp  Refiim  No.  XXXV. 

No.  8. 

In  submitting  annually,  in  future.  Stamp 
Return  No.  XXXV.,  District  Officers  are  re- 
quest^ to  report,  for  the  information  of  the 
Member  in  charge,  the  number  of  cases  in 
which  duty  is  ievied  by  them  under  section 
34  of  Act  XVIII.  of  1869,  as  well  as  the 
number  of  cases  in  which  duty  is  realized  by 
Civil  Courts  under  section  20  of  the  Act. 


New  Hydrometer  Tables. 

No.  9. 

Owing  to  the  recent  changes  in  the  rates 
of  duty    upon   country  spirits,    three  new 


hydrometer  tables  have  been  prepared,  show- 
ing the  duty  to  be  levied  upon  an  imperial 
gallon  of  spirit  when  the  standard  is  Rs;  4, 
Rs.  3i,  or  Re.  \\  per  gallon,  London  proof. 
These  tables  have  been  numbered  in  con- 
secutive order  with  the  existing  tables,  which 
will,  in  future,  bear  fresh  njimbers.  The  new 
tables  are  being  distributed  separately. 

2.    Rule  No.  32  at  page  69  of  the  Board's 
Rules  has  been  altered  as  follows  : — 

32.    There  is  a  separate  table  for  each  of 
the  nine  following  standards  : — 


Rs.  A. 


I. 


2 

3 
4 

5 
6 

7 
8 


When  the  duty  upon  an 
imperial  gallon  at  Lon- 
don proof  is 

When  it  is 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 


4 

3 

3 
2 

2 

I 

I 

•I 

1 


o 
8 
o 
8 
o 
12 
8 

4 
o 


3.  The  following  addition  is  made  in 
Rule  33  :— 

For  the  opening  words,  "  The  tables  show," 
substitute  "Tables  Nos.  i  and  a  show 
differences  of  two  annas,  and  the  remaining 
tables." 


Counterfoils  of  Excise  Papers  in  Form  15. 

No.  10. 
In  the  course  of  a  recent  inquiry  in  a 
certain  district  to  ascertain  the  cause  of  a 
Jalling-off  in  excise  duty  in  country  spirits,  it 
was  discovered  that  the  passes  granted  under 
section  27,  page  68  of  the  Board's  Rules, 
had  been  altered,  after  their  return  to  the 
daroga  on  expiration  of  their  currency,  so 
as  to  show  a  smaller  quantity  of  spirit  than 
had  actually  issued  ;  and,  as  the  figures  in  the 


u 
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counterfoil  were  intact,  it  was  inferred  that 
they  had  not  been  inserted  at  the  time  the 
pass  was  granted,  but*  that  the  counterfoils 
bad  been  kept  blank  until  the  return  of  the 
passes,  and  then  filled  up  to  correspond  with 
the  alterations.  It  will  tend  greatly  to  check 
fraud  of  this  kind  jn  future  if  passes,  as  well 
as  their  counterfoils!  are  forwarded  to  the 
Collector's  office  for  scrutiny  and  comparison 
with  excise  forms  17  and  18.  The  Member 
Id  charge  therefore  directs  that  the  following 
rule  be  added  as  Rule  42 A  at  page  70  of  the 
iloard's  Rules  : — 

42A.  The  counterfoil  of  passes  (form  15) 
granted  under  clause  27,  as  well  as  the  passes 
themselves,  should  be  forwarded  to  the  Col- 
lector, the  former  on  the  date  of  the  issue  of 
the  pass,  and  the  latter  on  the  date  of  their 
return  to  the  daroga  after  the  expiration  of 
their  currency,    and    should    be    carefully 

• 

checked  and  compared  in  his  office  with  forms 
17  and  18.  It  shall  be  the  duty  of  the  officer 
in  charge  of  excise  to  certify  every  month 
that  he  has  satisfied  himself  that  the  above 
forms,  with  the  passes  and  counterfoils,  have 
been  punctually  submitted  and  subjected  to 
a  careful  scrutiny. 


JUNE  1876. 


Hon'bLE  V.  H.  SCHALCH,  C.S.I. 


Wards'  BiUs. 

No.  I. 

Divisional  and  District  Officers  are  in- 
formed that  the  Superintendent  of  Stationery 
has  been  requested  to  print  in  two  parts  the 
form  of  Wards'  Bill  as  modified  by  the 
Board's  Circular  Order  No.  i  of  February 


1874 — one  for  establishment  chajgcs  only, 
and  ^ne  for  charges  for  postage,  statioxscryy 
contingencies,  and  travelling  allovancft. 

2.  Indents  should  accordingly  be  made 
on  that  officer  for  the  two  separate  forms^ 
which  should  invariably  be  used  ia  future. 


A.  Monet,  Esq.,  C.B. 


Limit  of  Tari  Possessed  or  Sold  raided  from  4  to 
12  seers.    Exception  as  regarda  Padimi 

No.  2. 

Section  28,  Act  XXI.  of  iS56«  provides 
that  it  shall  not  be  lawful  for  any  person  to 
sell  pachwai  or  tari  except  under  license 
from  the  Collector. 

2.  Section  36  provides  that  the  Collec2£? 
may  demand  a  tax  or  duty  on  every  soch 
license  granted. 

3.  Clause  2,  section  13,  Chapter  V.,  page 
72  of  the  Board's  Rules,  prescribes  how 
licenses  shall  be  given,  and  how  the  tax 
shall  be  adjusted.  But  the  restriction  im- 
posed by  the  law  is  on  the  sale  only  ;  there 
is  no  prohibition  against  the  manufacture  of 
pachwai  or  tari  for  private  consumptica, 
provided  it*  is  not  sold.  Section  49  of  Act 
XXI.  of  1856,  however,  read  with  section  35, 
makes  the  mere  possession  of  any  greaitt 
quantity  than  four  seers  of  pachwai  jr  vm 
penal. 

4.  It  has  been  represented  that  in  the 
districts  in  which  pachwai  or  tari  is  ordi- 
narily consumed,  large  quantities  are  used 
at  the  festive  gatherings,  which  are  colnmoo 
in  those  districts,  at  marriages  and  on  other 
occasions,  and  that  then  the  people  are  forced 
to  evade  the  law  limiting  the  maximum 
quantity  which  may  be  in  the  possession  of 
a  private  individual  at  one  time,  and  it  has 
been   said    that   this    leads   to    harassment 


.8760 


Revenue 


THE    WEEKLY    REPORTER. 


Circulars, 


25 


Bind    vexatious  interference  on   the   pari  of 
tbe  police. 

5.  To  obviate  this  inconvenience,  the 
RAember  in  charge,  after  consulting  the 
officers  in  the  districts  in  which  pachwai  or 
tari  is  mostly  consumed,  has  determined, 
under  the  authority  of  Government  No. 
I5i»  dated  20th  January  1876,16  introduce 
the  following  relaxation  of  the  restriction 
imposed  by  section  35  of  Act  XXI.  of  1856 
on  the  sale  and  possession  of  those  articles. 

6.  The  following  rules  are,  therefore, 
added  to  section  13,  Chapter  V.  of  the 
Board's  rules : 

5. — The  extension  of  the  limit  to  the  sale 
and  possession  of  tari  from  four  to  twelve 
seers  at  a  time  is  authorized  generally  in 
every  district  in  the  Lower  Provinces  of 
Bengal. 

6« — As  regards  pachwai,  a  like  extension 

is    permitted    ge- 
nerally    through- 


I. 

3. 

3- 
4- 

5- 

6. 

7- 

8. 

9- 
10, 

f  I. 

12. 

13' 
14* 
15 


Jessore. 
Nuddca. 
Moorshedabad. 
Maldah. 
Kajshahye.    . 

iulpigoree. 
^arjeeling. 
Burdwan. 
Beerbhoom. 
Midnapore. 
Lohardugga. 
Hazareebaugh. 
Siogbhoom. 
Manbhoom. 
Shahabad. 


16.    Sonthal  Pergunnahs. 


out  Bengal,  except 
in  'those  districts 
(named  in  the 
margin)  where  the 
practice  of  brew- 
ing pachwai  for 
Bome  consumption 
prevails.    In  them 


persons  shall  not  be  allowed  to  have  in  pos- 
session* more  than  four  seers  of  pachwai* 
except^ under  a  special  pass  granted  under 
ihe  following  rules : — 

(i.)  Any  person  requiring  to  have  in  his 
possession  on  any  particular  occasion  any 
quantity  of  pachwai  in  excess  of  four  seers 
may  apply  for  a  special  permission  to  the 
Collector  of  the  district  or  Sub-divisional 
uracer. 

(2.)  Thd  pass  shall  be  in  the  following 
form,  and  the  period  for  which  it  is  current 
shall,  in  no  case,  exceed  seven  days : — 
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(3.)  Passes  should  be  returned  to  the 
Collector  immediately  on  the  expiration  of 
their  currency. 

(4.)  The  pass-holder  may  either  make 
the  pachwai  himself  (provided,  however,  that 
he  may  not  sell  it),  or  may  purchase  it 
from  a  licensed  vendor*    . 

'     (5.)    The  passes  will  be  issued  free  of 
charge. 


Evasion  of  Stamp  Law  in  Loans, 

No.  3. 

The  attention  of  Divisional  and  District 
Officers  is  drawn  to  the  following  Circular 
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Order  issued  by  authority  of  the  High 
Court,  on  the  subject  of  evasions  of  the 
Stamp  Law  in  certain  classes  of  loan- trans- 
actions by  native  money-lenders. 

No.  9,  dated  nth  May  1876. 

The  accompanying  copy  of  a  correspond- 
ence regarding  evasions  of  the  Stamp  Law 
by  native  money-lenders  in  certain  classes  of 
loan-transactions  is  circulated  for  the  inform- 
ation and  attention  of  all  Civil  Courts: — 

From  H.  Leb,  Esg.,  Acting  Assistant  Secretary 
to  the  Government  of  Bengal,  to  the  Registrar, 
of  the  High  Court  of  Judicature,  Calcutta,  No 
1018,  dated  13th  April  1876. 

In  continuation  of  this  office  letter  No.  374^ 

•  No.  2328,  dated  23rd  dated  the  9th 
March  1876.  February        1876, 

I  am  directed  to  forward  the  accompanying 
copy  of  a  letter*  from  the  Board  of  Revenue, 
on  the  subject  of  evasions  of  the  Stamp  Law 
in  certain  classes  of  loan*transactions  by 
native  money-lenders,  and  to  request  that 
the  Hon'ffle  Judges  may  be  moved  to  direct 
the  issue  of  the  necessary  instructions  to 
the  subordinate  Civil  Courts  on  the  points 
indicated  by  the  Bjard  of  Reveiyie  for  the 
prevention  of  the  evasions  in  question. 

From  W.  H.  Grimlby,  Esq.,  Officiating  Secretary 
to  the  Board  of  Revenue,  L.  P*  to  the  Secretary 
to  the  Government  of  Bengal,  Revenue  Depart- 
ment, No.  22aB,  dated  Fort  William,  the  23rd 
March  1876. 

In  paragraph  69  of  the  Board's  report  on 
the  Administration  of  the  Stamp  Department 
for  1874-75,  an  instance  is  related  of  the 
manner  in  which  the  Stamp  Laws  are  evaded 
by  native  bankers  in  loan-transactions.  In 
the  case  in  question,  the  money-lender  was 
in  the  habit  of  advancing  money  without 
drawing  up  a  formal  bond,  but  a  book  was 
kept  by  him,  made  up  of  a  number  of  loose 
pages,  stitched  together  with  a  piece  of  string. 
On  each  page  was  a  loan-transaction  thus : 


I,  A.  B.,  have  this  day  borrowed  of  joib 
C.  D.,  Rs.  100,  with  interest  at  4  per  cenL 
per   mensem ;  signed  A.  B.  ;    witneaics  E. 
F.,  &c. ;  loan  to  be  repaid  in  sach  and  such 
instalments;  and  so  on.     £ach  leaf  of  the 
book  related  to  a  separate  loan*transactk>n, 
and.  could  be  removed  at  wilL     In  case  of 
default,  the  book,  or  leaf  of   the  book,  was 
produced  in  Court  in  support   of  a  suit  bj 
C.  D.  against  A.  B.    This  is  said  to  be  a 
type  of  similar  transactions  of  daily  occur- 
rence in  many  parts  of  Beng-al,    and  it  is 
asserted  that  Civil  Courts    freqaently  give 
decrees  on  such  informal  documents,  soae> 
times  without  any  inquiry  as  to  the  absence 
of  a  stamp,  and  sometimes  by  admitting  the 
document   in   evidence   after    payment   of 
penalty-duty  under  the  provisions  of  section 
20  of  the   Stamp  Act  (XVIIL    of   1S69). 
Either  course  is  apparently  illegal.      The 
Member  in  charge  is  advised  by  the  Adw- 
cate-General  that  each  page  of  the  loas-book, 
as  above  described,  constitutes    a   promis- 
sory note  as  defined  in  section  3,  clause  25 
of  the  Stamp  Act,  and  is  therefore  liable  to 
stamp-duty   under  article  2  of  Schedule  L 
annexed  to  the  Act.    Under  section  iS,  they 
are  not,  therefore,  admissible   in  evidence 
without  being  duly  stamped  ;  nor  is  it  pos- 
sible to  correct  the  omission  of   stamp-duty 
by  payment  to  the  Civil  Court  of  penalty- 
duty  under  section  20,  inasmuch  as  it  is 
expressly  declared  in  section  aS   that  the 
provisions  of  section  20  do  not  apply  to  pro- 
missory notes. 

2.  Mr.  Money  thinks  that  it  would,  per- 
haps, have  some  effect  in  checking  evasions 
of  stamp-duty  on  loan-transactions  if  the 
attention  of  the  High  Court  were  invited 
to  the  existence  of  the  practice  as  above 
described,  with  the  view  of  such  instrue^ 
tions  being  issued  to  the  subordinate  Civil 
Courts  as  ^111  prevent  the  acceptance  in 
evidence  of  unstamped  pages  of  an  account- 
book  in  lieu  of  a  sufficiei\tly-stamped  pro- 
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missory  note,  and  also  prevent  tbeir  admis- 
sion on  payment  of  penalty-duty  under 
section  20  of  the  Stamp  Act. 

3.    I  am  further  directed  to  suggest  that 
the  attention  of  Cgurts  may  be  drawn  to  the 
fact  that,  in  very  many  instances,  promissory 
notes  require  to  be  engrossed  on  paper  of  a 
special  kind,  bearing  stamps  of  a  peculiar 
device.     Under  section    5    of  the   Act,   all 
promissory  notes,  except  those   chargeable 
vrilh  the  duty  of  one  anna,  must  necessarily 
be  Written  either  on  impressed  paper,  i,e,, 
(Taper  impressed  with  a  stamp,  or  upon  paper 
ttpon  which  the  stamp  has  been  denoted  in 
a  peculiar  manner  by  the  Superintendent  of 
Stamps  or  the  Collector.     Two  samples,  A 
and  B,  of   impressed   paper  are  enclosed. 
Specimen  A,   however,   has   ceased    to    be 
manufactured,  and  will  only  continue  in  use 
till  present  stocks  are  exhausted.    A  speci- 
men (C)  of  denoted  paper  is  also  enclosed. 
This  paper  is  denoted  by  the  Superintendent 
of    Stamps,   Calcutta,   and   is  sold    to   the 
public.    The     Collector    of    Calcutta    also 
'  denotes '  by  means  of  a  circular  steel  die ; 
but  that  process  is  effected  after  the  body 
of  the  deed  is  written,  and  there  is  no  mis- 
taking  it.     Consequently,   in  certain   cases 
a  promissory  note,  inscribed  on  a  leaf  of  an 
account  book,  even  though  it  were  stamped 
with  an  adhesive   stamp,  is   not  admissible 
in  evidence  as  being  duly  stamped  in  accord- 
ance with  the  law." 


Evasion  of  Stamp-duty  in  Blank  Transfer  Deeds. 

No.  4. 

With  a  view  to  put  a  stop  to  the  practice 

which  is  said    to    exist    of    using   "  blank 

transfer  deeds"  in  order  to  evade  payment 

C^^he    stamp-duties    chargeable    on    share 

transfer  deeds,  the  following  instructions  are 

Issued  for  the  information  and  guidance  of 

the  Revenue  Officers  concerned. 

Vol.  XXV. 


2.  Whenever  a  share  transfer  deed  is' 
taken  to  the  Collector's*  office  to  be  stamped 
by  the  process  called  "  denoting  "  under  the 
provisions  of  section  5  {b)  of  the  General 
Stamp  Act,  XVIII.  of  1869,  it  shall  be  the 
duty  of  the  Collector  to  require  the  following 
particulars  to  be  shown  \i\  the  deed  before 
affixing  the  proper  stamp  thereto,  viz,,  the 
date  of  the  transfer,  the  names  of  the  par- 
ties, ?'.  e,y  the  transferor  and  transferee,  the 
amount  of  the  consideration-money,  the 
number  of  the  shares  conveyed,  and  a  des- 
cription of  them.  The  instrument,  however, 
should  not  be  executed  or  signed  by  the 
transferor  or  transferee  till  after  the  stamp 
has  been  affixed. 


JULY  1876. 


Hon'bLB  V.  H.  SCHALCH,  C.  S.  I. 


Corrections  of  cl.  4,  s.  4,  Cb.  XXV.,  page  542, 
Board's  Rules— Attached  Estate— Manager's 
Agreement. 

No.  I. 

The  following  alteration  and  addition 
should  be  made  in  clause  4,  section  4, 
Chapter  XXV.,  page  343  of  the  Board's 
Rules : — 

For  the  words  "is  required  by  law  to," 
in  line  3,  substitute  the  word  "shall,"  and 
after  the  word  "trust,"  in  line  5,  add  the 
words  "and  shall  take  an  agreement  from 
such  person  in  the  form  given  in  the  appen- 
dix." 

•AT.  ^.—  Under  Government  Notification  No.  rsio, 
dated  14th  March  1871,  published  at  page  603  of  the 
Calcutta  Gasette  of  23nd  March  1871,  the  power  of 
"denoting"  can  be  exercised  in  Lower  Bengal  by  the 
Collector  of  Calcutta  and  the  Superintendent  of  Stamps, 
Calcutta,  only,  but  practically  it  is  only  ezerdsed  by 
the  former. 
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[Sa  section  ^,  clausi  4.] 

Fo»M  OF  Agreement  to  bx  exicutad  by 
A  Managbr  of  an  Attached  Estate. 

I,  A.  B.,  having  voluntarily  taken  on  my- 
self the  management  of  the 
attached  estate,  do  hereby  engage  with  the 
Collector  of  that  I 

will  manage  the  said  estate  diligently  and 
faithfully,  will  collect  the  rents  and  dis- 
charge the  public  revenue,  and  will  use 
every  means  in  my  power  to  provide  for  the 
cultivation  and  improvement  of  the  estate, 
and  will  act  in  every  respect  for  the  interest 
of  the  proprietors  in  the  same  manner  as 
if  the  estate  were  my  own.  I  will  derive 
no  personal  advantage  from  the  management 
beyond  the  remuneration  granted  to  me  as 
manager,  and  I  will  keep  up  a  full  and  just 
account  of  all  receipts  and  disbursements 
during  the  period  of  my  management.  In 
the  event  of  any  breach  of  trust,  neglect, 
or  omission  as  manager  being  proved  against 
me,  I  will  pay  to  the  said  Collector  Rs. 
as  liquidated  damages. 


Registration  of  Currency  Notes  under  Rs,  50 
not  compolsofj— -C.  O.  No.  9  of  July  ZB7Z 
cancelled. 

No.  2. 

Under  paragraph  7  of  the  Comptroller- 
General's  No.  215,  dated  23rd  August  1875, 
circulated  with  the  Accountant-General's 
No.  346,  dated  21st  September  1875,  Cur- 
rency Notes  of  less  than  Rs.  50  in  value 
need  not  be  registered  in  future. 

.  2.  The  following  alterations  and  addi- 
tions are  accordingly  made  in  the  Board's 
Rules : — 

Clause  7,  section  5,  Chapter  IL^  page 
B5.— For  the  words  "A  Register,"  in  line  i, 
substitute    the    words    ''Two   Registers   of 


notes  of  Rs.   50  and  upwards.", 
word  "is,"  in  line  2,  substitute 
'*  are,"  and  after  the  words  "  Foi 
in  line  3,  add  the  words  *'  one  foi 
the    home,   the    other    for    notes 
circles." 

Clause  8,  section   6,    Chapter 
26, — For  the  words  **  in   the   Rel 
the  paragraph  added  to  this  clai 
Board's  Circular  Order  No.  3  of 
read  the  words  "  in  each  Register.' 

Section    4,     Chapter    XIV.,   f^ 
Abstract    Register    (No,   79,  A),-^ 
the   words  "  100   Rs."   and    "  50 
line  9,  insert  the  word  "  and,"  and 
words  ''  20  Rs.  and  10  Rs." 

3.    The  Board's  Circular  Order 
July  1871  is  hereby  cancelled. 


A.  Money,  Esq.,  C.B. 


Caution  against  granting  Hotel  Licei 

Excise  Shops. 

No.  3. 

The  following  is  added  to  the  i 
the  settlement  of  excise  shops  un 
auction  system: — 

26.  Under  clause  5,  section  5 
Board's  Rules,  the  fee  for  hotel  lio 
fixed  at  Rs,  100  per  annum.  Ven 
liquor  will,  therefore,  sometimes  fii 
their  interest  to  conceal  the  real  char 
their  business,  and  to  take  out  a 
license  instead  of  an  ordinary  retail 
for  a  shop,  in  order  to  avoid  payn 
auction  rates,  of  a  higher  sum  than  1 

and  the  Government  revenue  will  in 
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kence  suffer.  The  Collector  should  there- 
e  be  on  his  guard  against  granting  hotel 
nses  except  for  houses  which  are  bond- 
fc  places  for  the  lodging  and  entertainment 
r  i«  "^f  travellers.  On  discovery  of  the  existence 
!  any  hotel  license  imgroperly  obtained  in 
^  Ck^f  manner  above  described,  the  Collector 
Ij,  j{j5  yil  be  at  liberty  to  re-settle  at  auction  the 
totfecbl^P  which  the  license  covers. 

cb  Re^r.  d  Receipts  for  sums  over  Rs.  20,  except  those 
granted  to  Cultivators  for  Rent,  must  have  a 
^     ^'' '  jbne-anna  Stamp.    The  Postage  Stamp  on  a 
i1?.  ;9>  ^^  Receipt  sent  through  Post  is  not  enough. 

'    ^^     '^''  XT 

"and,  t^i  ^ 

Rs."       It  has  been  brought  to  the  notice  of  the 

^  ^mber  in  charge  that  the  provisions  of  the 

eneral  Stamp  Act  as  regards  the  necessity 

r  af&xing  receipt  stamps  to  acquittances  for 

ims  of  money  above  Rs.  20  are  very  fre- 

lently  disregarded,  and  that  some  misconcep- 

|n  exists  as  to  the  precise  purport  of  those 

'ovisions.     As  a  case  in  point,  it  was  re- 

tfitly    contentied    by   a   Calcutta  firm,   in 

tcuse  for  an  omission  to  furnish  a  stamped 

fceipt  for  a  remittance  from  the  mofussil, 

rHotellJ^t  an  unstamped  acknowledgment  is  all 

^P^      At  is  required  by  the  Stamp  Act  in  cases 

here  the  acknowledgment  is  forwarded  under 

amped  cover  by  Post.     In  order  to  remove 

J  erroneous  an  impression,  and  to  make 

\lo^  "jp    provisions    of    the    law    more    widely 

*  "^"^nown,  the    Member  in  charge    directs   the 

jBue  of  the  following  notification  by  publi- 

cijrtion    in    the    Calcuiia    Gazeiie,    and   by 

Ijce^ttensive  circulation  in  each  district,   both 

y^   English   and   the  language  of  the   dis- 

Ict : — 

NOTIFICATION. 
No,  SsSB. 
Dated  the  s^th  July  1876. 
.,^i  It  is  hereby  notified  for  general  informa- 


i(j,  C.B. 


tion  that  under  article  7,  Schedule  IL,  Act 
XVIII.  of  1869,  the  receiver  of  any  sum  of 
money  exceeding  Rs.  20  in  satisfaction  of 
a  debt,  who  is  required  to  give  a  receipt, 
must  affix  to  it  an  adhesive  stamp  of  one 
anna;  and  that,  if  he  should  give  such 
receipt  without  the  same  being  duly  stamped, 
he  is  liable  to  a  fine  not  exceeding  Rs.  100. 
It  is  also  notified  that  the  Magistrate  has 
power,  under  section  38  of  the  Act,  to 
reward  any  informer  of  an  infraction  of  the 
above  rule  by  giving  him  a  sum  of  money 
not  exceeding  half  of  the  amount  of  fine 
imposed  by  such  Magistrate  on  the  offender. 
A  receipt,  however,  granted  to  a  cultiva- 
tor for  the  rent  of  land  paying  revenue  to 
Government  is  exempted  from  stamp-duty. 


AUGUST  1876. 


Hon'bLE  V.    H.    SCHALCH,    C.S.I. 


Corrections  in  Return  No.  X. 
No.   I. 

The  following  corrections  should  be  made  ' 
in  the  instructions  at  head  of  Tables  II.  and 
III.    of    the    revised  form  of  Return   No. 
X:— 

Table  IL,  Instruction  2,  for  "Cols.  7  and 
16, "  read  "  Cols.  7,  8,  and  20." 

Table  II.,  Instruction  4,/Z?r  "Cols.  3  and 
i2,"r<a^"Col8.  3  and  16." 

Table  IL,  Instruction  \j /or  "Col.  11," 
r^ai"  Col.  15." 

Table  III.,  Instruction  3,/^r  "E  Col.  1 1,  " 
rfai"ECol.  15." 
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A.  Money,  Esq.,  C.B. 


Fraudulent  Use  of  Potta8:e  Stamps. 
No.  2. 

In  conlinuaiion  of  the  Board's  Circular 
Order  No*  2  of  November  1875,  all  Reve- 
nue Officers  in  ihe  Lower  Provinces  are 
informed  that  mere  ordinary  cases  of  the  frau- 
dulent use  of  postage  labels,  such,  for  instance, 
as  the  use  a  second  time  of  an  obliterated 
label,  need  not  be  especially  reported  to 
the  Government  of  India,  unless  there  is 
some  peculiarity  about  the  case  which  makes 
it  important.  The  discovery  of  i^ny  forged 
postage  labels  should  be  immediately 
reported. 


Telegframs  to  Board* 

No.  3. 

All  officers  who  may  have  occasion  to 
telegraph  to  the  Board  are  requested  to  use 
the  abbreviation — 

"  Revenue  Board" 

for  ' 

"  Secretary  to  the  Board  of  Revenue." 


DistillefylAcconnts. 

No.  4. 
The  following  rule  is  added  as  40A  at 


page    70,  section    ix,  Chapter  V.  of 
Board's  Rules : — 

40A.  The  forms  for  the  above  accc 
and  statements  are  bound  up  in  books,  v 
are  issued,  as  required,  to  the  officei 
charge  of  distilleries.  Before  issue, 
page  should  be  numbered,  and  each  les 
tested  by  the  initials,  clearly  written,  0 
officer  in  charge  of  excise ;  and  the  last 
of  each  book  should  specify  the  total  nu 
of  pages  contained  in  it  also  in  the  \ 
writing  of  the  same  officer. 

The  entries  in  the  registers  shall  be 
tinned  from  one  year  to  another  umi 
volume  is  completed.  The  darogahs  si 
sign  each  page  after  completing  the  ei 
m  It. 


Selling  Rate  of 

No.  5. 


Opium. 


The  following  changes  have  been 
with  the  sanction   of    Government   ii 
selling  price  of  excise  opium,   with 
from  August  1876: — 

Selling  price  ]M 


Division. 


District. 


Present.     Sancti 


Rs. 


Burdwan ...     Midnapore    24 

.  C  Cuttack        25 

Orissa      ...  < 

t  Pooree         25 

7.    The  rates  in  the  remaining  dL 
will  continue  as  at  present. 
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